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FOR SENIOR STAFF MEETING

THE WHITE HOUSE

WASHINGTON

March 12, 1976

MEMORANDUM FOR: PHIL BUCHEN
FROM: KEN LA ZARUS‘
SUBJECT: The Senate Passage of H.R. 8617,

the Hatch Act Amendments

Yesterday, by a vote of 47 to 32, the Senate passed the Federal
Employees Political Activities Act of 1976, Although we were
successful in defeating the Clark Amendment which would have
brought White House staff within the purview of the Hatch Act,
as amended, the Senate version of H.R. 8617 is generally no
more acceptable to the President than the version passed by the
House in October of 1975,

A Federal employees pay act amendment offered by Senator Allen
and accepted by the Senate as an amendment to H.R. 8617 will
insure that the bill will now go to conference. Had this amend-
ment not been offered and accepted, it was likely that the amend-
ments added by the Senate would have been promptly accepted by
the House and the measure sent on to the President before the end
of the month.

With the additional time allowed by the necessity of a conference

on this bill, it would be desirable to fashion a series of Presidential
actions,e.g., a letter of concern from the President to the members
of the Conference Committee and a meeting with Mr. Nathan
Wolkomir, President of the National Federation of Federal
Employees (and opposed to the bill), in order to lay a footing for

an anticipated veto. As I mentioned in a previous memo to you

on this subject, prospects for sustaining a veto in the House are
fair. By virtue of yesterday's votes in the Senate, I anticipate
that there will be little difficulty in sustaining a veto there.







Government, no intervention with those officials who

are responsible for determining the results shall be

made by anyone on behalf of the President to control

or affect the results of that procedure as a means to
influence the votes or activities of the delegate.

This restriction is not intended to preclude requested
inquiries and reports on the status of pending procedures,
but these should be handled in the same manner as they
would for any other concerned citizen and without

affecting the results of the procedures.

Delegates may be informed of all the reasons why
selection of the President to be the nominee of the
Republican Party is in the best interest of the nation,
but no offer or promise shall be made to delegates that
an appointment to office or other benefit can be
obtained from the Federal Government for any particular
person as a consequence of the votes or activities of

such delegates in the convention.

James E. Connor
SECRETARY OF THE CABINET
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LETTER TO

The Honorable Vernon W. Thompson
Chairman, The Federal Election Commission
1325 K. Street, ¥.W.

Washington, D. C.

Dear Mr. Chairman:
® On March 12, 1976, Citizens for Reagan sent a
letter to the Commission calling for "an immediate
investigation" of Secretary Kissinger's political
activities on behalf of the Ford campaign. We hoped
the Commission would look into the broad question of
"the use of government powers for clearly partisan
campaign purposes." We viewed this problem as "the
greatest danger facing the current election laws,"
and therefore, urged the Commission to "act on this
matter immediately."

On May 13, 1976, the Public Citizen Litigation
Group filed a Memorandum of Law with the Commission
supporting the legal basis of our request. Since that
date, more and more questionable uses of the power
of the incumbency and the resources of government
by the Ford administration have come to our attention.
We feel that these actions endanger our free political
system and raise the spector of the abuses that the
new election law was supposed to prevent.

We have noted numerous cases of Ford White House
staff who are listed as reimbursed only for campaign
travel on the Ford Committee reports. Does this mean
that their efforts and services can be used with im-
punity to promote Mr. Ford's election campaign while
the taxpayer picks up the tab? Are these in-kind
contributions of staff time allowed to escape all



financial disclosure and remain unfettered by the
contribution and expenditure limitations that bind
all other presidential candidates?

Apparently, the Ford Committee has been
fianncing much of this travel via governemnt credit.
While our Committee has paid in advance over $800,000 .
for our candidate's chartered airplanes, the Ford Committee
reports a much lower rate of payment for their campaign
travel (less than $100,000 for Air Force One travel to
date and helicopter charges as low as $11.54 per trip);
and these were billed on a credit basis providing
immeasurable assistance to his campaign during the period
when matching funds were not available. It would appear
from the record that while White House political press
travel is financed by the government and uses government
employees for arrangements, the other candidates must
finance for as long as three months their press travel
expenses and hire employees to plan and coordinate the
trips. Only limited reimbursements for extensive campaign
travel by various cabinet officials and helders of high
administrative positions are apparent on the Ford Committee's
reports. Given the unusually low charges for White House
travel when compared to other campaigns, full disclosure
of all political travel by the First Family should be
required to give an equitable measure of benefits.

As the campaign spending limits close in on all
the candidates campaigns, the potential of government
"fringe benefits" available to an incumber president
become even more significant and must be carefully
monitored by the Federal Election Commission to insure
that the spirit and the letter of the Federal election
law is carried out. The spending limitation would
otherwise be grossly unfair under our system. This
is especially amplified in the setting of this campaign
which is so close that virtually all political commentators
“agree it is too close to call.

On Wednesday of this week, our Committee delivered
the attached letter (Appendix A) to the Chairman of the



Republican NHational Committee. It was motivated by
wvhat to us is not only a abuse, but by what
is an outrageous political advantage in a contest where
even a slight political advantage might be critical.

On the basis of the public record, it appears
that the Ford Campaign is contemplating the lavish
useof White House personnel and resources at the Repub-
lican National Convention in Xansas City. The White
House above and beyond the Ford Committee has been
allocated 288 rooms and 450 Gallery passes to the
Convention. In other words, it would aopear that the
White House is planning to bring almost three times
the number of personnel to Kansas City as the amount
that they are officially planning to report under
their Ford Committee budget.

In running against an incumber one must expect to
run against the normal advantages of the incumbency;
the promise of Federal orojects, contracts and benefits,
the distribution of Federal appointments and jobs in
primary states immediately before the election, and the
ability to use White House dinners and facilities to
woo party officials and delegates. We make no complaints
about these practices; good, bad, legal or questionable,
they are all part of a long established game. However,
we must draw the line somewhere. The White House staff,
paid by the taxpayers, is lavishly used as an adjunct to
the Ford Committee. This is improper in the worst sense.
This strikes at the heart of fair elections. When the
President can travel via government means for the entire
campaign at a cost that would not total two full weeks
outlay for air travel for other candidates and do it on
credit, something is very wrong.

We ‘are hoping the Commission would realize the
seriousness of these facts and the urgency of doing
something in light of the approaching Republican MNational
Convention, now only six weeks away. So far, to our
knowledge, nothing has been done. I, therefore,



respectfully request a special and public Commission
meeting to deal with this problem during the week of
July 6 through 9, 1976. This meeting should be public
since the over-riding question is one of basic legal
principle. Does an incumbent have a legal right to use
staff and the resources of his public office to pronocte
his campaign? Do such uses constitute contributions and
expenditures which must be disclosed? Once these legal

questions are resclved, we understand that the normal
executive session compliance procedures are mandated.

I1f the Commission choses not to act, such refusal
constitutes a denial of any relief to our Committee.
Additionally, if the Commission takes no action, then
we must assunme it has chosen to exercise its exclusive
primary jurisdiction under 2 U.S.C. §437c(b)(l) in a
negative way. In virw of the critically short time,
our remedy must then be left to the judiciary.

Sincerely,

Loren A. Smith

cc: All Federal Election Commissioners
Mary Louise Smith, Chairman
Republican National Committee

























































July 8, 1976

MEMORANDUM FOR:

FROM: WILLIAM J. BAROODY, JR.
. RALe-=
SUBJECT: Presidential Spokesmen's Briefing

Wednesday, July 14, 1976

-

You and top members of your Department (Agency) are invited to
participate in a Presidential Spokesmen's Briefing next Wednesday,
July 14, between 3:00 p.m. and 5:15 p. m. in the East Room at the
White House.

The purpose of this meeting is to bring together top Presidential
appointees and spokespersons with the President and top members
of his Administration to discuss major current policies and programs.

John Shlaes, my Director of White House Conferences, will be in
touch with your office to coordinate invitation lists. Invitees should
be limited to Schedule C and other excepted positions.

Should you have any thoughts in the meantime, please contact
Mr. Shlaes at 456-7090. I look forward to seeing you and other
members of your Department ferPg) on Wednesday.




THE WHITE HOUSE

WASHINGTON

July 19, 1976

MEMORANDUM FOR
THE CABINET

SUBJECT: Guidelines in Connection with
the 1976 Election Campaign

On January 7, 1976, I sent members of the Cabinet and others a
memorandum on the same subject. The President has asked me
to reaffirm the guidance provided by that memorandum and to
review guidelines which should be applied with regard to delegates
(and alternates) to the Republican National Convention and in
regard to your attendance at the Convention,

First, every opportunity may be afforded the delegates to become
fully acquainted with this Administration's record and the
President's opinion and policies on issues of concern to them.
However, no official action or position on any matter by anyone
in the Administration shall be, directly or indirectly, offered,
promised or provided as consideration, favor or reward for

the support of any delegate to benefit the President's candidacy.

In the event a delegate has an interest in the outcome of a pending
or prospective procedure for employment, contract, grant, or
benefit from the Federal Government, no intervention with those
officials who are responsible for determining such action shall
be made by anyone on behalf of the President to control or affect
the results of that procedure as a means to influence the votes
or activities of the delegate., This restriction is not intended to
preclude normal requests, inquiries and reports regarding the
status of pending procedures, but these should be handled in

the same manner as they would for any other concerned citizen
and without affecting the results of the procedures.



_2-

Second, delegates may be informed of the many reasons why
nomination and election of the President is in the best interests
of the nation, but no direct or indirect offer or promise shall
be made to delegates that an appointment to office or other
benefit can be obtained from the Federal Government for any
particular person, as a consequence of the votes or activities
of such delegates to the Convention.

Finally, in connection with the attendance of various members
of the Cabinet at the 1976 Republican National Convention, care
must be taken to assure that appropriated funds are not used to
conduct or support political activities on behalf of a candidate
or a political party. While some of you may require that
members of your staff accompany you to the Convention to
assist you in carrying out your official duties, the use of such
personnel must be strictly so limited. Moreover, due to
obvious questions of appearance and the limited availability of
hotel accommodations in Kansas City, it is requested that you
plan to take not more than one such staff member with you,
exclusive of authorized security personnel, It should again be
noted that, in the case of staff members who are subject to the
Hatch Act, they are, of course, prohibited by law from
participating or engaging in any political campaign activity.

Rogers Morton has designated Stanton Anderson to coordinate

Convention activities for the President Ford Committee. Any
questions in this regard should be directed to Stan at 457-6470.

Your assistance is appreciated.

ames E, Connor
Secretary for the Cabinet





















THE WHITE HOUSE

WASHINGTON

September 24, 1976

MEMORANDUM FOR: JIM CANNON

FROM: PHILIP BUCHE " U"g
DICK PARSONS (

SUBJECT: Hatch Act

This is to advise you that we have no legal
problem with members of the staff of the
Domestic Council continuing to perform their
normal and customary duties on behalf of the
President, including canvassing the various
departments and agencies of the Federal
Government to determine those issues of
Federal concern which the President might
encounter in traveling around the country.

We would not think it appropriate, however,
for those members of the staff of the
Domestic Council who are not paid from
appropriations to the President to contact
persons from outside the Federal Government
(such as State or local officials or poli-
tical party chairmen) for the purpose of
identifying issues of local sensitivity or
concern.
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controlling language of this Act is as follows:

"For expenses necessary for the White House
Office as authorized by law, including not

to exceed $3,850,000 for services as author-
ized by 5 U.S.C. 3109, at such per diem rates
for individuals as the President may specify
and other personal services without regard to
the provisions of law regulating the employ-
ment and compensation of persons in the Govern-—
ment service...." [emphasis added]

Appropriations to the White House Office for prior fiscal
years contain similar provisions. While there is no per-
manent authorization for the entire White House Office, cer-
tain permanent provisions contained in Title 3 of the United
States Code indicate that the President is to have consider-~
able latitude in the assignment of duties to the members of
his staff. For example, 3 U.S.C. 106 authorizes six admin-
istrative assistants for the President, and further states
that "....Each such administrative assistant shall perform
such duties as the President may prescribe." Section 105

of this Title authorizes "...eight other secretaries or
other immediate staff assistants in the White House Office."
By inference, it would appear Congress intended that the
duties of these eight assistants, as well as all other per-
sons paid from the appropriations to the White House Office,
be governed by the standard stated in Section 106, i.e.,
"such duties as the President may prescribe." While this
discretionary authority in assigning responsibilities to
members of the White House staff is extremely broad, we do
not suggest that this discretion is unlimited. These statutes
must be construed to require that employees devote at least
some significant portion of their time to matters which are
official in nature. '

In addition to the above-referenced provisions of law,
those of the so-called Hatch Act, 5 U.S.C. 7321, et seq.,
governing political activities by Executive Branch employees
are also relevant. Section 7324 (a) (2) of Title 5 provides
that an Executive Branch employee may not "...take an active
part in political management or in political campaigns."
However, employees "paid from the appropriation for the
Office of the President" are exempted from this proscription
(5 U.S.C. 7324(d)). This appears to be Congressional recog-
nition of the traditional and necessary role of members of
the White House staff in political activities, and a clear
statement of Congressional intent to allow such activities
by employees of the White House Office. Moreover, this is
consistent with the political role allowed to the members of
the personal staff of a Senator or Congressman.
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In Public Citizen and Ralph Nader v. William E. Simon, 2
plaintiffs asserted that campaign activities performed by
certain members of the White House staff during the 1972
Presidential election required reimbursement to the Treasury
for at least a portion of their salary for the period spent
on campaign-related activities. Plaintiffs' suit was brought
on the basis that, as taxpayers, they had been injured by the
expenditure of appropriated funds in violation of 31 U.S.C.
628 which provides:

"Except as otherwise provided by law, sums
appropriated for the various branches or
expenditures in the public service shall
be applied solely to the objects for which
they are respectively made, and for no
others."

The suit was dismissed by the District Court for lack of
standing and affirmed by the Court of Appeals, in a 2-1 deci-
sion. Although Circuit Judges Leventhal and MacKinnon re-
fused to look beyond the issue of standing, Judge McMillan
(United States District Judge for the Western District of
North Carolina), dissenting, indicated he would have found
for the plaintiffs on the question of standing. However,

his view on the merits was that White House Office employees
could properly perform at least some campaign activities.

He stated, in part:

"In summary, I would find that plaintiffs
have standing to bring the suit and that
the case should be decided on the merits

in favor of those defendants who may be
covered by the express exemptions under

5 U.s.C. 7324(d), but against any defen-
dants not expressly so covered, including
any person whose salaries come from sources
other than 'appropriations for the Office
of the President.'"

Similar questions concerning the performance of campaign-
related activities by members of the White House staff were
raised in complaints to the Federal Election Commission
relative to the appointment of Secretary Morton as Coun-
sellor to the President. Although the actual decision of
the Commission was limited to a finding that there was no
reason to believe that any violation of the Federal Elec-
tion Campaign Act had been raised by the complaints, the

2p.p.C., Civil Action No. 2280-72, dec'd Sept. 30, 1974,
aff'd., _ U.S. App. D.C.__ (1976), No. 74-2025, dec'd.
June 25, 1976.
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General Counsel's Report to the Commission on these com-
plaints and a separate statement issued by Vice Chairman
Harris offer further clarification of the law in this
regard.

The General Counsel construed the Hatch Act exemption for
employees "paid from the appropriation for the Office of
the President” to permit "...an exempt employee to engage
in campaign-related activities in non-business hours."
However, he proceeded to note that "...there is no standard
definition of ordinary business work day for a person at
Mr. Morton's level," i.e., Presidential appointees.3

On the other hand, Vice Chairman Harris took the position
that Congress never intended the Federal Election Commission
to have the responsibility for monitoring political activity
of Federal employees. With respect to the general coverage
of the Hatch Act, this is the responsibility of the Civil
Service Commission. He also noted that the CSC has the
general responsibility to enforce Executive Order 11222,
"Prescribing Standards of Ethical Conduct for Government
Officers and Employees." 1In particular, he indicated that
Section 204 of this Order may be applicable to campaign
activities performed by Federal employees in that it
provides:

"An employee shall not use Federal property
of any kind for other than officially-~
approved activities."

However, as long as campaign activities are undertaken
without additional cost to the Government, it would appear
that there is no violation of this provision.

In addition, Mr. Harris noted that the General Accounting
Office would have the authority to deal with questions con-
cerning campaign activities by Federal employees on the
basis of 31 U.S.C. 628. Finally, he stated that personal
services which (a) are volunteered and (b) in addition to
those required as part of the employee's normal work day are
not in violation of the Federal Election Campaign Act, as
amended.

B. Policy of the Ford White House

While the above discussion of the law does not offer
guidelines setting forth absolute limits on campaign activi-
ties which can be performed by members of the White House

3See 5 U.S.C. 6301, et seq.
4gee 2 U.s.C. 431(e)(5)
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staff, the policy of the White House in this Administration
has long been on the public record. In his letter to the
Federal Election Commission of September 3, 19752 Philip
Buchen, Counsel to the President, stated the following:

"No precise dividing line now exists, nor is

one likely to be drawn, which clearly indi-
cates when such employees [the personal staffs
of incumbent candidates for Federal office] are
performing official duties and when those duties
are political. So long as these employees expend
a substantial majority (an average in excess of
forty hours per week) of their time on official
duties, there is no need to attribute any por-
tion of the salaries of such employees to a
political committee."

This has commonly been referred to as the forty-hour rule,
and was discussed by the FEC in dismissing the Morton com-
plaints. Moreover, the FEC's proposed regulations govern-
ing voluntary personal services clearly recognize the general
validity of this approach. While these reguiations would not
necessarily control the activities of Federal employees, by
analogy, they effectively moot any questions concerning the
activities currently performed by exempt employees. 1In
particular, Section 100.4(a) (5) of the proposed regulations
provides that there is no contribution to a campaign when
compensation is paid to an employee:

"(i) (A) who is paid on an hourly or salaried basis:

(B) who is expected to perform duties for an . employer
for a particular number of hours per period; and

(C) who engages in political activity during what
would otherwise be a regular work period; if
the taken or released time is made up or com-
pleted by that employee within a reasonable
period; or

(iii)where the time used by the employee to engage
in political activity is bona fide, although
compensable, vacation time or other earned
leave time." [emphasis added]

Accordingly, there is no question but that employees can
properly engage in campaign-~related activities as long as
they devote at least forty hours per week, on an average

SAt Tab B
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basis over a reasonable time period, to their official
Government duties.

Even with the proposed FEC regulations, the law governing
the activities of employees on the public payroll has yet

to be fully interpreted. The questions that we now face

in this regard are ones of first impression for which we

are most likely setting the standard for other office hold-
ers to follow in the future. Our use of the so-called forty-
hour rule appears to be in full compliance with the law as
it now stands, particularly in view of the transfer to the
PFC's roles of personnel whose duties are expected to be
primarily campaign-related rather than official in nature
for the period through the election. Persons so transferred
include those working on the Advocates Program, advance
personnel, and others in similar situations.

In addition, the Counsel's Office has met with other members
of the White House staff and reviewed the duties of these
officials and their staffs. As described to us, we have
found that such staff members are devoting substantial por-
tions of time, consistent with the above discussion, on
matters which are official in nature, and ‘thus in accord
with even the most narrow readings of the FEC regulations
and its decision on the Morton complaints.

It is expected that these staff members will continue to
perform substantial official duties through the election,
although the amount of time each week will vary. In the
event it is called to our attention that White House Office
employees do assume campaign duties which do not allow them
to continue to devote substantial amounts of time to official
duties, we will reexamine with you whether corrective steps
should be taken, such as the transfer of the employee to the
roles of the PFC. Moreover, we are taking steps to assure
that members of the senior staff are fully aware of the
“responsibility that is placed on each of them and their
staffs in continuing to perform official duties. We are
also reminding these employees that questions in this regard
are to be raised immediately with this office.

I trust that this is responsive to your concern that we
take all practical steps to ensure that the President's
campaign is conducted in accord with the highest ethical
and legal standards, and that questions concerning the
activities of the White House staff should not even be

raised.
Sl btbes

Deputy Counsel to the President






The Honorable Philip Buchen
Counsel to the President

THE WHITE HOUSE

WASHINGTON

October 1, 1976

MEMORANDUM FOR
THE CABINET

SUBJECT: Travel by Advocates

In order to assure full compliance with the letter and spirit

of the new campaign laws, full responsibility for the Advocates
Program has been assigned to the President Ford Committee.
In this regard, the following rebuttable presumptions have
been established to guide both you and the President Ford
Committee through the campaign period with respect to the
scheduling of travel by the Advocates and the payment of
expenses related thereto:

1. All public appearances by the Cabinet members and
other government officials who participate in the Advocate
Program after the nomination will be considered candidate
related in nature, and expenses will be paid by the
President Ford Cominittee, except in the case of official
activities scheduled by the respective Agency prior to
August 19, 1976; and

2. All public appearances by such Advocates after

October 16, 1976, including those official activities
scheduled by the respective Agency prior to August 19, 1976,
will be considered candidate related in nature and expenses
will be paid by the President Ford Committee.

Any questions concerning determinations with regard to whether
an activity is official, thereby overcoming the above presumptions,
will be answered by the Office of the Counsel to the President.

These guidelines are in no way meant to interfere with the
performance of your official duties and responsibilities. However,



as you are aware, the new Federal election laws have placed

new constraints upon the conduct of this election. These
guidelines have been developed to eliminate even the slightest
question of the President's intent to comply fully with the spirit
and the letter of that law. Accordingly, we very much appreciate
your continued cooperation in this regard.

JAMES E. CONNOR
SECRETARY TO THE CABINET






