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MEMORANDUM

THE WHITE HOUSE
WASHINGTON
December 6, 1974
FOR: Phillip Areed
FROM:;: Jay Frenc
SUBJECT: Allegations 6f misconduct against thé Chairman

of the Equal Employment Opportunity Commission

Aliegations of misconduct have been made against John Powell, Jr,,
-who was appointed in January 1974, to a five-year term, as Chairman of
the Equal Employment Opportunity Commission (EEOC). The allegations
are brought by the other members of the Commission and the General
Counsel. Set forth below is a discussion of these charges, the law per-
tinent to such conduct and certain available courses of action,
The allegations against Powell may be broadly listed as follows:

2, Interference in Purex Litigation,

b. Unilateral Issuance of Contracts.

c. Waste of Funds,

d. Irregularities in Chairman's Accounts,

e. Lack of ‘Cooperation with Other Commissioners.

f, Mistreatment of Commission Personnel,

g. Inefficient Accounting and Overexpenditure of Appropriated Funds,

Following is a discussion in greater detail about each of the above-listed
categories., '

a., Interference in Purex Litigation, s TRy

Allegations: The Chairman met with an officer of a corporate : K
defendant, in a case presently before a Federal Court for violation 6;%'& v
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Title VII, and offered to remove the case from the court and reopen

an administrative compliance review, The meeting, followed by a letter
confirming the agreement, was held without the knowledge or agreement
of the Commission or the General Counsel. It is alleged that the
Chairman interfered with and undermined this litigation,

Discussion: The Chairman has no statutory authority to interfere
in litigation which was properly commenced by the Commission. The
Commission alone, may bring a civil action if it is unable to secure a
conciliation agreement., 42 U,S.C.A, § 2000 e-5 (f) (1) Also, by
statute, the General Counsel shall have responsibility for the conduct
of litigation, 42 U.S.C.A. & 2000 e-4 (b) (1) The rules of the Com-
mission. similarly make clear that it is the Commission which may
bring civil actions, not any single Commissioner or the Chairman.

29 C.F.R, 81601,25b (a). I conclude that the Chairman's attempted
action is without legal authority, although, I find no specific unlawful
conduct, At the very least, the interference was highly improper and
gives the appearance of partiality and preferential treatment,

b. Unilateral Issuance of Contracts.

Allegations: The Chairman has issued or attempted to issue contracts
without the approval or the consent of the Commission. The contracts
involved are valued in millions of dollars and some are listed on the
schedule in Tab A,

Discussion: The contracts in controversy are of two kinds; those which
relate to administrative matters and and those which relate to substantive
policy decisions, The issue is complicated because the Chairman is by
statute responsible for administrative operations on behalf of the Com-
mission. 42 U.S,C.A. § 2000 e-4. The Chairman is of the opinion

that he may issue most contracts under this authority. He believes that
all administrative contracts are clearly within his purview. As to
contracts dealing with substantive matters, he believes that it is only
necessary for the Commission to pass on general policy before he is

free to administratively issue contracts pursuant to the general policy
decisions.,

The legal arguments on this subject are very detailed and have already
brought about decision papers and memorandums from the Commission,
the Chairman, the General Counsel and the Comptroller General. The
simplest summary is that there have been hints of impropriety m

=Y
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attempts to usurp authority. There is no clear allegation of unlawful

activity., The attached decision of the Comptroller General, September 19,
1974, is at Tab B,

ce Waste of Funds,

Allegations: The Chairman has wasted appropriated funds by is suing
unnecessary contracts or contracting to pay more than the value of the
service to be performed. The Chairman unilaterally approved a move
of the Commission?s headquarters to a new building, Further, he issued
appropriate contracts to consummate the move, at a cost in excess of
$1,000, 000, This expenditure included $32,000 for a private kitchen and
bath in the Chairman's new office, while only $23, 500 was charged for
the physical move of the headquarters, A space study was authorized
for $187,000. On another occasion, the Chairman issued a contract

for $125, 000 to produce a Contract Management manual which the other
Commissioners believed could have been produced within the Commission
for $10, 000,

Discussion: The agreement to expend these funds is not unlawful if

the Congress authorized these actions and appropriated funds for their
use, 31 U,S.C. § 665 (a)x However, it is probable that such expenditures
would be considered highly improper and the result of Poor management,

d. Irregularities in Chairman's Accounts,

Allegations: In a Memorandum of December 2, 1974, from Dick Cheney
to the White House Counsel, an allegation was noted that the Chairman
had personal irregularities in his travel and expense accounts, There is
no other reference to this matter in the other material,

Discussion: All claims for reimbursement of travel expense are sub-
mitted on Government Form No. 1012, August 1970, Each form contains
a warning that a knowingly false, fictitious or fraudulent claim may
result in prosecution and the imposition of a fine and imprisonment,
18 U.S.C. A, § 287,
14‘1.}__».’.%0‘?0
: i <.
* See also 41 U,S,C, A, B 1l and 12, prohibiting contracts in excess of s
appropriations and those which are not authorized, L
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e. Lack of Cooperation with Other Commissioners,

Allegations: The Chairman has acted in a number of matters without
the approval and advice of the other members of the Commission. On
November 11, 1974, the Commission agreed to create a new organizational
structure based upon a report of a management consulting firm that had
been retained to make a study. Thereafter, the Chairman issued a
directive to the staff to disregard this Commission decision. Also, the
Chairman has not consulted the Commission as a body about the
following: '
(1) Submission of a supplemental budget request to the OMB.
(2) Allotment of personnel positions or appointments and
discharge of heads of major administrative units,
(3) Selection or approval of major Tract I Cases for process=~
ing like Sears, General Motors, and General Electric.
(4) Negotiations and agreements with the AFL~CIO on major
policy concerning processing charges,

In another example, the Commission as a body passed a resolution
directing the audit staff to conduct a thorough investigation of the Financial
Management Division upon the belief that this Division's monthly financial
reports were inaccurate., The Chairman, at first, refused to allow the
audit, Although, the audit was commenced, two interim reports concern-
ing this audit have been withheld from the members of the Commission

by order of the Chairman, The Chairman has reportedly threatened to
discharge the Chief of the audit staff if these interim copies are provided
to the Commissioners,

Discussion: It is doubtful that the Chairman has acted unlawfully with
regard to the above matters since he has a basic statutory authority to
handle the administrative affairs of the agency. However, such allegations
are evidence of highly offensive conduct and are the result of poor man-
agement ability,

f. Mistreatment of Commission Personnel.

Allegations: The Chairman has intimidated and harassed employees
by: reprimanding them in front of others, threatening to and actually
summarily discharging them, telephoning personnel at home at all hours,

and directing them to report to his office on weekends, ._As a result of
o . FO'Z\
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these allegations, morale is described as very low. Senior staff per-
sonnel are resigning and seeking new positions with other agencies,

Discussion: Such intimidation and harassment, however ill~advised or
representative of poor judgment, is not unlawful,

g. Inefficient Accounting and Overexpenditure of Appropriated Funds.

Allegations: An example of inefficient accounting has already been
cited above in paragraph e. concerning the Financial Management
Division. Additionally, itis alleged that the Chairman has knowingly
overexpended appropriated funds,

Discussion: The Director of the Office of Management and Budget
is already reviewing the allegation of overexpenditure of appropriated
funds under the Anti-Deficiency Act, It is unlawful for an officer of
the United States to authorize an expenditure under any appropriation
or fund in excess of the amount available therein, and it is similarly
prohibited for an officer to involve the Government in any contracts

in advance of appropriation, unless such contract is authorized by law,
31U.S.C. A, 8 665,

A summary of the above discussions does not disclose any unlawful
conduct per se, although, it does indicate poor management ability and
the commission of certain improprieties. The nature of these allega-
tions demands consideration of an investigation and the removal or
suspension of Chairman Powell,

The Federal Bureau of Investigation could be requested to conduct an
investigation to determine whether the Chairman had violated any
section of Chapter 11 of Title 18 dealing generally with bribery, graft
and conflicts of interest when he interfered in the Purex litigation,

Also the FBI could be asked to investigate the alleged irregularities in
the Chairman's travel and eéxpense accounts to determine whether there
are grounds to believe the Chairman violated 18 U,s.C, 8 287.

~R0R 5
%’E o AN

m
.
hlg



6

An investigation into any budget irregularities should be conducted by

the Office of Management and Budget pursuant to 31 U, S, C. A, §8 21 and 665.
If such irregularities are determined to exist, they must be reported

to the President and the Congress.

With regard to the charge that the Chairmanunilaterally and improperly
issued numerous contracts, on behalf of the Commission, I recommend
no action because the Comptroller General, the Commission as a body,
and the General Counsel of the Commission has each expressed an
opinion on this issue. Further, the General Accounting Office has
sufficient statutory authority to review all public contractsl Similarly,
I do not recommend any action concerning the broad allegation of lack
of cooperation with the other Commissioners. This is a general
charge, the specifics of which would be covered in other investigations.

Finally, with regard to the alleged mistreatment and harassment of
Commission personnel, it might be wise to request the Civil Service
Commission to make a review of those personnel actions at the EEOC
which appear improper.

In addition to considering the necessity for these investigations, it is
helpful to review the President's power to remove public officers from
their posts. The President has unlimited authority to remove any
appointed official who performs an administrative function in the
Executive department, Humphrey'!s Executor v. United States, 295 U. S.
602 (1935); Myers v. United States, 272 U.S. 52 (1926). This authority

is inherent in the President and the Congress cannot constitutionally
restrict it, Myers, supra. And, if the official is appointed to a primarily
administrative body with executive functions, it is clear that the President
may remove the appointee for any reason unless the Congress manifests
a clear legislative intent that the President is not to have such power.
Morgan v. Tennessee Valley Authority, 6th cir,, 115 F, 2d 990 (1940). 2
Such power to remove, for any reason, may be exercised irrespective

of whether the statute states specific grounds for removal. Morgan,
supra.

However, the President may not remove an appointee to an agency whose
function is adjudicatory and whose independence from the executive whim
is necessary for the achievement of its purpose, unless the President
does so for the grounds stated in the statute. Humphrey's, supra. See
also Wiener v, United States,357 U, S, 349 (1958).

1. The Comptroller General shall report to the Congress every expenditure and
contract made in violation of the law, and he shall make suc f;;(1gat10ns as
the Congress requests. 31 U,S.C. A, 8 53 (c) and (d). See/zr U\.\S. A,
§ 11 and 12, .

2. cert. den. 312 U.S. 701 (1941). 5‘)

o
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In Humphrey and Wiener, the Supreme Court held that the Federal
Trade Commission and the War Claims Commission were independent
regulatory agencies with adjudicatory functions. In Humphrey at
pages 620-621, the Supreme Court noted that the Federal Trade Com-
mission must issue a complaint stating its charges and giving notice of
a hearing., Further, the respondent is given the right to appear and
show cause why an order should not be issued to cease and desist the
unlawful competitive practice, If the Commission finds the method

of competition prohibited by its statute, it must report its findings of
fact and issue such an order, Should the respondent disobey the order,
the Commission may apply directly to the circuit court of appeals

for enforcement,

The Congress created the Equal Employment Opportunity Commission
in Title VII of the Civil Rights Act of 1964 and the powers and duties

of the Commission were broadened to include certain enforcement
powers in 1972, Pub, 1,88-352, Title VII, 8 706, July 2, 1964, 78 Stat,
259; Pub, L. 92-261, § 4, Mar, 24, 1972, 86 Stat. 104. The Com-
mission's function however does not indicate that it is adjudicatory in
nature, but rather that it is primarily an administrative agency. By
statutory authority, the Commission issues or receives charges which
are made in writing under oath. It then serves a notice of the charge
upon the respondent and then promptly conducts an investigation to
determine if there is reasonable cause to believe that the charge is true.
If such a determination is made, then the Commission attempts to
eliminate the unlawful practice by informal methods. It is noteworthy
that nothing which is said or done during this informal stage may be
subsequently introduced into evidence without the consent of all parties.
If the informal method fails, the Commission may bring a civil action

in any United States district court to enjoin the respondent from engaging
in such unlawful employment practice. The trial in the district court is
a thorough hearing of the case and not just a determination of whether or
not to enforce any order or decision of the Commission,

Based upon the foregoing discussion, I conclude that the President could
remove Chairman Powell from his office without stating any grounds for
his action.

. In addition to the power of removal, the President could designate any
other member of the Commission to serve as Chairman, 42 U, S, C., A,
B 2000 e—4 (a).
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There are a great many possible combinations of actions which the
President might take, Set forth below are the four principal actions,

A. Request FBI/OMB investigations
B. Removal without cause

C. Suspension

D. Designation of a new Chairman

The above actions may be arranged in any desirable combination. For
example, the President could investigate and as a result either suspend
or remove the Chairman. On the other hand, the President could
suspend and then investigate and finally remove Powell., I recommend
that the President immediately designate a new Chairman pursuant to
his authority in 42 U,S.C. A, 5§ 2000 e-4 (2), and request the FBI and
OMB to investigation the allegations which have been set forth above,

I believe this is the best course because instinctively I believe
Chairman Powell will resist his removal from office, The designation
of a new Chairman is a reasonable course of action in light of the obvious
poor management ability which Chairman Powell possesses. If the
investigations prove negative, then Powell could remain on the Com-
mission, On the other hand, if the investigations reveal evidence of
unlawful conduct, Powell!s resignation could be requested immediately.
This course of action sidesteps the entire issue of the President's
power to remove officers from their positions. It therefore insures
that Powell would never have a legal issue on which he could challenge
the President's decision,



Contractor (or Subject)

Value (in Dollars)

Date Issued

Opportunity System, Inc.

Opportunity System, Inc.

Clinical Training Program
(6 contracts)

Lawyers Committee
Contract

Training Center Contract

320,000
60,000
150, 000

360,000

575, 548

338,873

280,000

March 11, 1974
March1l, 1974
March 11, 1974

unknown

June 26, 1974

unknown

unknown

Comments

subsequently
cancelled

considered by Chair- 1
man but not granted
because OSI was prov-
ing unable of delivering
on its earlier com-
mitments

Commission debated
and agreed to issue;
Chairman then acted
without approval by
issuing them

$52, 000 was paid out
although contract was
not approved by
Commission

Chairman recom-
mended but Commis-
sioners rejected this
contract, Commis -~
sioners issued the
same contract to a
different firm for
$207, 000























































January 29, 1975

MEMORANDUM FOR THE EEOC FILE
FROM: PHILLIP AREEDA g

’

We received various materials complaining about John Powell's
administration of the EEOC.

I sent these materials to the Justice Department on January 22,
1975 for an impression from their more experienced observers
of whether these materials suggested any criminal activity.

Jack Keeney and Larry Silberman suggested that there is enough
material to warrant further inquiry, although not necessarily

an FBI inquiry at this stage. They suggested that OMB be asked
to broaden its inquiry already underway into matters of waste,
irregularity in personnel accounts, etc. I sent Paul O'Neill a
copy of the materials and he agreed to broaden their inquiry.

Justice also suggested that the Civil Service General Counsel's
office has the capacity to examine ethical violations. I senta
copy of the materials to Dudley Chapman with a request that he
ask the Civil Service Commission to make such an inquiry.


















THE WHITE HOUSE

WASHINGTON

February 21, 1975

MEMORANDUM FOR: BILL WALKER
FROM: PHIL AREEDA P. .
SUBJECT: EEOC

Upon receiving suggestions that all was not well at EEQOC,
we first made some preliminary inquiries of our own.

On January 22, 1975, I asked the Justice Department for
a preliminary review of the material that had been sub-
mitted to us. Justice suggested that the matter was not
ripe for an FBI investigation, but suggested that further
inquiry be made through OMB and the Civil Service
Commission. This is being done.



January 29, 1975

MEMORANDUM FOR THE EEOC FILE
FROM: PHILLIP AREEDA ?

We received various materials complaining about John Powell's
administration of the EEQC.

Jack Keeney and Larry Silberman suggested that there is enough
material to warrant further inquiry, although not necessarily.

an F'BI inquiry at this stage, They suggested that OMB be asked

to broaden its inquiry already underway into matters of waste,
irregularity in personnel accounts, etc. I sent Payl O'Neill a
copy of the materials and he agreed to broaden their inquiry, _
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