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THE WHITE HOUSE
WASHIN GTON

September 30, 1974

MEMORANDU M FOR:

PHIL BUCHEN

FROM:

KEN

SUBJECT:

S. 4016, a bill to preserve and provide
access to former President Nixon's
tapes and papers .

·~

LAZARUS~

Attached are copies of: (1) Memorandum dated S eptember 24, 1974,
from Phil Areeda to Bill Timmons raising certain iss u es presented
by the subject bill; (2) Memorandum dated September 27, 1974, to
Ken Lazarus from Tom Korologos with a follow-up request; and
( 3 ) Memorandum dated September 30, 1974, from Ken Lazarus to
~
Tom Korologos with attachments .
The upshot of all this is that we have provided the legislative affairs
people with a brief in opposition to the subject bill which raises a
number of constitutional issues, chief of which is the scope of
E xe cutive Fri vilege .
This material, which was requested by Minority Leader Scott, will
b e u sed in the Senate in an attempt to defeat the measure when it
comes to the floor this week .
It is important that the President move quickly to formulate a policy
on the doctrine of Executive Privilege. I have reviewed the material
submitted to you in this regard and would be pleased to undertake
the project.

cc : Phil Areeda
Bill Casse l man

Digitized from Box 31 of the Philip Buchen Files at the Gerald R. Ford Presidential Library
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Se::ptu11ber 24, 1974

MEl-AOH.A. l~DUl\·1 FOR:

BILL Tilv'lM: ONS

Fl<.Olv1 :

PHILLIP AREEDA

11

11

1. The concl eff::n~:tio1;. p:ro.-::.~c.lLu-e is of questionable constitutional
valicfriy . This i siWe would have to be rcsca1· ched at the Departn1ent
of Justice .
2.

To the extent that ru chcLYC~ Ni::-:on h 2. c; any constitutional privilege
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3, It is unfair to sjnp;L'. c·.• 1 Nj):on t;,: 1:ics {or this l)rocedur e . The
.
.
011ly jnstific2_tior: J·or doin;·; :;o if.; t}H~ pc:ndency of various legal
proce edings . J\ o J ,~gisJ.;;.t;n::., ho\vev..::: :,., is necessary for this purpose .
Th~ le gal process c2cn adcc~u;--: 1:ely protect itself under existing law.

4.

In no event is there Z>.. ny justilicc..tion. for general access to the
Nixon t apes for all purpoo-,····s. No one \?O uld pi-opose such treatment
for all papers and c1ocurn::.;i;ts of Ior:rne r Presidents or of pres ent
Senators and Cont?Jcss:rncJ. It inight he thought that tape recordings
· ar e unique to Nj :.,:on, b;.1t ~)<;J · h::.i.ps they are not. In a ny event, unautho:rized reco r dings of i1~r,:Jccnt th:rd party conversatio ns deserve
more not less p:nitecti.:;n i, )Jz:c1·! papers and docu1r1cnt s generally.
Unle ss, therefor c , CongJ cs s is willing to requi re general access
to thci1· o\vn docur:nents o::: i:-:o i.hose of fo:::n1er Presidents , it is
unfa i r and unrcc:csonablc [·o enact S. 4 016.
5 . The bill is a:.:ni.;iguous c:1s to the standard governing access for
j udi cial purposc c.; . The b]~l s pec.ks of access through subpoena but
do es not indic c. te \\+..etlt ci· c:o::ventic:1ai. s t 2.ndar<ls for the issuance
of compt1lso:ry proc~ss shoc:.J<l apply .

.. 6.

The bill sccJns to rec:'..:. ~ ::-.:: the dis:..:losure to
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THE WHITE HOUSE
WASHINGTON

September 27, 1974

MEMORANDUM FOR:

KEN LAZARUS

FROM:

TOM C.

SUBJECT:

Material to Fight Tapes Bills

KOROLOGOS~

Attached is a list of "flaws 11 Areeda found with S. 4016. This is
good, however, I need a fairly scholarly five page speech for
Senator Hugh Scott; outlining the ex-post facto aspects of this
legislation and bringing in the Nixon tapes decision from the
Supreme Court of a couple months back.
I will also need a speech (different) for Senator Griffin. Any
left-over material you dig out can be given to Hruska and·
others willing to make a fight on this.
Thanks mucho, Ken.

cc: William E. Timmons

(
THE WHITE HOUSE
WASHINGTON

September 30, 1974

MEMORANDUM FOR:

TOM KOROLOGOS

FROM:

KEN LAZARUS

SUBJECT:

Material in Opposition to S. 4016

In response to your request of September 27, attached are prepared
remarks for Senators Scott and Griffin and a supporting Staff
Memorandum in opposition to S. 4016. The Staff Memorandum,
which is a detailed brief in opposition to the subject bill, is intended
for insertion i.n the Record as a supplement to Senator Scott's
remarks. Someone from Senator Scott's staff could be identified
as the author if one is needed.
It is my understanding that Senator Hruska is introducing a bill to
call the hand of the proponents of S. 4016. The bill will require
public access to the official docu.ments of any elected Federal
official, including Senators, and would serve only as a walking
horse to refer S. 4016 to Judiciary.
I'm having another twenty copies of the memo made up.
know if you need any more help.

cc:

William E. Timmons

Let .me

·~

'

(

S. 4016: SIX CONSTITUTIONAL ISSUES

MR. SCOTT (Pa.)

Mr. President, it is anticipated that the

Senate will soon proceed to a consideration of S. 4016 which was
reported out of the Committee on Government Operations this past
week.
S. 4016 is an apparent reaction to the agreement between the
Administrato1·· of General Services and former President Nixon
regarding the title, custody, and disposition of the "historical
materials" of the Nixon Administration, as defined by 44 U.S. C. §2101.
Whatever one's disapprobation with the results of that agreement, any
attempt to reach a different result by statute must be carefully
considered, especially in light of the many and complex constitutional
issues which are bound up in this area.
S. 4016 would condemn all the papers and materials which
constitute the Presidential historical material of Richard Nixon as
well as all tape recordings of all conversations which were caused to
be recorded by a Federal officer or employee and which involve either
Richard Nixon or any Federal employee between January 20, 1969
and August 9, 1974.
This bill has been conceived and processed in haste within the
Government Operations Committee following the

2

for all Federal crimes and his resignation in the face of probable
impeachment.
There is no doubt that most of the sponsors of S. 4016 feel
a sense of frustration in seeing the former President go unpunished.
When the GSA-Nixon agreement as to the Presidential materials was
made public, this frustration boiled over and S. 4016 is the result.
I take this opportunity not to question the sincerity or motives
of my colleagues who support this measure but to raise for the
consideration by all Senators of the six rather fundamental issues
posed by S. 4016 which have gone unaired to date.
The first problem posed by this bill relates to the novel type
of eminent domain which it contemplates.

While Congress might be

justified in obtaining by eminent domain those particular materials
which are necessary for specific reasons of public interest, S. 4016
would authorize a wholesale taking of literary property, personal
papers and the most personal of possessions of Richard Nixon as he
expressed or recorded them.

Included would be not only official

papers, but Christmas cards, personal le.tters, diaries and the like.
This view of eminent domain is without precedent and contemplates
an unparalleled invasion of privacy.
The second issue which we must face involves one of
goblins of government in recent times - - Executive Privi

.

.
3

However, in United States v. Nixon, decided on July 24th of this year,
the Supreme Court recognized the existence of a constitutionallybased privilege to which we in the Congress must adhere.

Unfortunately,

S. 4016 does not abide by the Court's teaching in the Nixon case with
respect to judicial demands for presidential materials and with respect
to its provision for general public access to all the materials except
national security information.

In these respects, the bill appears to

be designed to cater only to the gross curiosity of the public rather
than Constitutional tenets.
The third issue which must be aired during the cou:N>e of our
deliberations on S. 4016 is its potential for inadvertent abridgement·
of the constitutionally guaranteed right of privacy of all persons whose
conversations were the subject of the tape recordings to be condemned
and made public by the bill.

My reading of section 6 of the bill leads

me to the conclusion that the broad delegation of authority to the
Administrator of General Services to release presidential tapes provides
absolutely no protection for privacy rights and thus violates the
requirements for legislation in this area.
Three more issues of constitutional dimension must also be
considered in responsible fashion prior to any final action on this
measure.

How does the bill impact upon the First Amendment

..

< '

•
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to unfettered speech?

Is it violative of former President Nixon's

Fifth Amendment privilege against self-incrimination?

Does the

measure constitute a Bill of Attainder expressly prohibited by
Article I, section 9, clause 3 of the Constitution?
For the benefit of my colleagues on both sides of the aisle
who are interested in pursuing these six core issues presented by
S. 4016, I submit for inclusion at this point in the Record a Staff
Memorandum which discusses each of them in some detail and
concludes that the subject bill simply does not pass constitutional
muster.

S. 4016: 11 The Presidential Recordings
and :tvlaterials Preservation Act. 11

MR. GRIFFIN.

Mr. President, I share the reservations of

the distinguished Minority Leader as to the questionable Constitutional
footing of S. 4016.
Gi.ven the obvious and substantial issues raised by this measure,
I am at a loss to comprehend the almost cavalier fashion in which
this bill came to rest on the Senate calendar.

Reported out of

committee one week after introduction as an amendment in the nature
of a substitute without the benefit of any hearings whatsoever. this
measure i.s sure to generate far more heat than light when it is
taken up for consideration on the floor of this chamber.
·.Surprisingly, the committee report accompanying the subject

''

bill does not even identify any issue of constitutional dimension.
Although reasonable men may disagree as to the constitutionality of
various sections of S. 4016, no one ought pretend that the issues do
not exist.
I for one intend to review the memorandum which my friend from
Pennsylvania (Mr. Scott) has filed with some seriousness of purpose.
I trust that my colleagues will do likewise.

Moreover, +.would hope

that the proponents of S. 4016 will come forward in response to the
serious issues which have been raised by the Minority Leader.

( :..
[
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Although the floor of the Senate is not the ideal forum for
initial consideration of issues of such a fundamental nature, the
rush to action by the proponents of S. 4016 leaves us no alternative
at the moment.

STAFF MEMORANDUM

RE:

S. 4016, a bill to protect and preserve tape recordings of conversations involving former
President Richard M. Nixon and made during his
tenure as President, and for other purposes.

Set forth below is an analysis of the fundamental Constitutional issues
raised by the above-noted bill.

I.

EMINENT DOMAIN

S. 4016 would condemn all the papers and materials which
constitute the Presidential historical material of Richard Nixon as
defined by Title 44, U.S. C. ~ 2101 as well as all tape recordings of
all conversations which were caused to be recorded by a Federal
officer or employee and which involve either Richard Nixon or any
Federal employee between January 20, 1969 and August 9, 1974.
The power of eminent domain is said to exist as an attribute of
sovereignty separate from any w'ritten constitution.
Patterson, 98 U.S. 403, 406 (1878).

Boom Co. v.

The Federal power of eminent

domain, however, is limited by the grants of power in the Constitution,
so that property may be taken only for the effectuation of a granted
power.

United States v. Gettysburg Electric Ry. Co., 160 U.S. 668,

679 ( 1896).

This is but a recognition that the Federal government is

a government of limited powers, and for property to be takenJor a

f () ~"
/_<"f-"

"public use" by the Federal government, that public use
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within the enumerated powers of the Federal government.
Admittedly, the interpretation of 'Jpublic use" for purposes
of Federal condemnation has been broadly construed, United States

ex rel. TVA v. Welch, 327 U.S. 546, 552 {1946), but this is only to
give effect to the Necessary and Proper Clause.
Constitution 336 {19_73).

See Corwin, The

While certain "Presidential historical

materials" might be justifiedly obtained by eminent domain because
of a peculiarly public interest, e.g., materials necessary for the on-

going functions of government, material relating to the national
security, etc., S. 4016 does not attempt to distinguish between such
necessary materials and other unnecessary materials.

Yet the power

of eminent domain as a sovereign attribute only extends to that property
which is necessary to advance the government's legitimate public
interest.

See United States v. Lynah, 188 U.S. 445, 465 {1903).

Clearly the most personal papers of former President Nixon
would not be necessary for any legitimate public use, for Presidential
"historical material," as defined by 44 U.S. C. § 2101, would include
not only official papers, but Christmas cards, personal letters,
personal diaries, etc.

Therefore, because all tapes and all Presidential

historical materials are condemned by S. 4016, it would seem that the
power of eminent domain is being used here, at least in part, for other
than a public use.

This threatens the constitutionality of

3

bill despite the fact that the proposal contains the customary
severability clause.

To cure this deficiency it would appear that

the condemnation of Presidential materials and tapes must be
limited to those particular materials which are necessary for some
specific reason.
This exercise of eminent domain in S. 4016, moreover, is of
a novel type -- extending to literary property, personal papers, and
the most personal of possessions, indeed the innermost thoughts of
Richard Nixon as he expressed or recorded them.

Not only is the

wbject matter of the condemnation novel, but the extent of it is
unique -- extending to every scrap of paper produced in the White
House, personal or official, whether existing there as a home or
office, for over five years.

This is without precedent and contemplates

an invasion of privacy unparalleled in Congressional history.
In stark contrast to the wholesale condemnation proposed by
S, 4016 is the approach used by Public Law 89-318, 79 Stat. 1185
(1965).

There evidence accumulated by the Warren Commission was

to be considered by the Attorney General in order to determine which
particular items of evidence were necessary for the United States to
retain.

The items so determined were condemned, and provision was

made for just compensation.

This exercise of eminent domain

4

demonstrates a responsible and constitutional approach of condemning
only that property necessary for the public use.

II.
A.

EXECUTIVE PRIVILEGE

Executive Privilege as a Constitutional Right.
In United States v. Nixon, _ _ U.S. _ _ (1974) 42 U.S. L. W.

5237, 5244 (decided July 24, 1974), the Supreme Court unanimously
recognized the existence of a constitutionally based Executive
Privilege.
Executive privilege may

be considered to have three aspects --

first, with reference to a judicial demand for information or materials;
second, with reference to a Congressional demand; and third, with
reference to the public at large.

Further, the judicial demand aspect

may be separated into cases where the demand is for evidence relevant
to a criminal trial, ~· , United States v. Nixon, supra, and cases
where the demand is merely for discovery material in a civil case,

~· Committee for Nuclear Responsibility, Inc. v. Seaborg, 463 F. 2d
788 (D. C. Cir. 1971); Nader v. Butz, 60 F. R. D. 381 (D. D. C. 1973),
appeal pending.

The thrust of Nixon was that in a criminal case if the

evidence was indeed detern1ined to be relevant after i!!._camera inspection,
then the privilege would be defeated.

In Seaborg, however, a civil case,
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the in camera inspection was merely to 'determine if the privilege
was rightfully claimed, in which case the material would remain
confidential and the privilege would be upheld.
Congressional demands for material also may fall into two
categories.

The first would be a normal committee request, demand,

or subpoena for material which may be rejected on the basis of
Executive Privilege where it is deemed by the President that the
production of sue h material would be detrimental to the functioning
of the Executive Branch.

This at least has been the consistent

practice by practically every administration and acceded to by Congress.
This should be contrasted with a

dema~d

for material pursuant to an

impeachment inquiry, which some presidents have acknowledged would
require production of any and all executive material.

See~,

Washington's statement, 5 Annals of Congress 710-12 (1796).

Finally,

there is the demand by statute for general public access to information.
This last is the situation presented by S. 4016.
The analysis of the different situations in which Executive
Privilege may be invoked and its differing weight and treatment is
instructive, for it, not surprisingly, reveals that the more particularized
and the more compelling the demand for material is, the less weight
Executive Privilege has.

Thus, in Nixon, the Court

.
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a general claim of privilege dep~ nds "on the broad, undifferentiated
claim of public _interest in the confidentiality of such conversations . . . ,

11

42 U.S. L. W. at 5244, and it was for that reason that the privilege
would fail against a showing of particularized need in a criminal trial.
The importance of that public interest in confidentiality, nevertheless,
was emphasized.

"The privilege is fundamental to the operation of

government and inextricably rooted in the separation of powers under

-

the Constitution. lciting case.2_/.

11

Id. at 5245.

The conclusion, there-

fore, is clear that absent such a particularized need for evidence in
a criminal trial, the public interest in fostering free and frank
discussion, by protecting it with confidentiality, would serve to sustain
a claim of Executive Privilege.
reflects this understanding.

The device of in camera inspection

Yet S. 4016 would jettison this acknowledged

public interest and authorize general public access to all presidential
conversations without any showing of need for that access, particularized or otherwise.

B.

Disclosure of Privileged Material.
S. 4016 contemplates that former President Nixon's presidential

tapes and materials shall be made available "for use in any judicial
proceeding or otherwise subject to court subpoena or other legal
process. " (Section 3(b)).

Moreover, Section

7

Administrator to issue regulations governing access to the tapes so
as to authorize him to allow general public access to each and every
Presidential conversation recorded between 1969 and 1974 with but
three restrictions -- if national security is involved, if the Special
Prosecutor determines that an individual's right to a fair and impartial
trial will be prejudiced, or if a court determines that a person's
right to a fair and impartial trial would be prejudiced.
The scheme envisaged by S. 4016, therefore, would in effect
reverse both United States v. Nixon, supra, and Committee for Nuclear
Responsibility, Inc. v. Seaborg, supra.

This is so fir st because

- Section 3(b) directs that materials simply "shall • . . be made available
for use in any judicial proceeding . . . . " No provision is made for in
camera inspection which the Court required in both Nixon and Seaborg.
In fact the clear intent of the language is to do away with that
judicially derived requirement.

The decision in Nixon, however, is

constitutionally based, and the requirement of an in camera inspection
is the result of a careful balancing of competing constitutional interests.
42 U.S. L. W. at 5244-45.

This careful balancing is destroyed by

S. 4016, and instead all material subpoenaed or otherwise shall be
made available.

Not only does S. 4016 eliminate the constitutional

balancing the Supreme Court required in criminal cases, but it also
repudiates the decision in Seaborg, a civil case.
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In Seaborg the District of Columbia Circuit acknowledged the
importance of confidentiality in contributing substantially to the
effectiveness of government decision-making.

463 F. 2d at 792.

Thus, a demand for materials in discovery proceedings would not
defeat Executive Privilege, rather the court would inspect the material
to see if the privilege was rightfully invoked.

If it was, then the

material would not be produced, even if relevant.

See Committee for

Nuclear Responsibility, Inc. v. Seaborg, 463 F. 2d 796, 799 (D. C.
Cir. 1971).

Thus, S. 4016 not only eliminates the need for in camera

inspection, but more importantly it overrules the holding that material
for which Executive Privilege is rightfully claimed is indeed privileged
from production in a civil case.

Again S. 4016 attempts to overrule

a judicial, constitutional decision by statute.
What S. 4016 does to violate Executive Privilege vis-a-vis
judicial demands for presidential materials, however, is minor
compared to its provision for general public access to all the materials
'

except national security information.

To give authority to the

Administrator to allow general public access would be to negate
Executive Pribilege altogether with no concomitant public interest
being served in its stead, rather catering only to the gross curiosity

9

of the public.

To open all the most personal aspects of any person's

life to the public for no legitimate reason is a violation of privacy
if nothing else, but when that person is also a President it is a most
virulent attack on the Separation of Powers.
In United States v. Nixon, supra, the Supreme Court unanimously
held that presidential communications are "presumptively privileged. "

* * *
"The expectation of a President to the confidentiality of his conversations and correspondence,
like the claim of confidentiality of judicial deliberations,
for example, has all the values to which we accord
deference for the privacy of all citizens and added to
those values the necessity for protection of the public
interest in candid, objective, and even blunt or harsh
opinions in presidential decision-making. A President
and those who assist him must be free to explore
alternatives in the process of shaping policies and
making decisions and to do so in a way many would
be unwilling to express except privately. These are
the considerations justifying a presumptive privilege
for presidential communications. 42 U.S. L. W. at 5245.

* * *
The effect of the presumption is to give the privilege effect until
it is challenged

by a particularized dema~d for certain materials.

Only then is the presumption overcome.

S. 4016 1 s general authority

for public access, however, ignores the presumption and provides no
opportunity for the invocation of the privilege.

In short, the

10

constitutionally based privilege, acknowledged by the Supreme Court
and given effect by lower courts, is to be eliminated by a mere
statute.

Because executive privilege is constitutionally based, however,

it is not subject to repeal or restriction by statutes.

Rather statutes

must themselves conform to the constitutional right of Executive
Privilege.
Even commentators who have expressed a very circumscribed
view of Executive Privilege, for example, Raoul Berger, have never
suggested that Congress has the power to make each and every
presidential paper and conversation public, willy-nilly without regard
to the confidences upon which many such conversations and papers were
based.

Rather, these commentators have merely expressed the opinion

that calls by Congress for particular materials necessary for its
consideration of legislation or by the judiciary for relevant evidence
have a higher public interest than the executive's generalized need for
confidential communications.

This weighing of the conflicting public

interests is precisely the approach that was utilized in Senate Select
Committee v. Nixon, 370 F. Supp. 521, 522 (D. D. C. 1974).
Nixon v. Sirica, 487 F. 2d 700, 716-18 (D. C. Cir. 1973).

See also
-----

And it was

recognized in Senate Select Committee v. Nixon, 370 F. Supp. at 524,
that even Congress' right to demand informa~ion by subpoena is

11

to proceedings in aid of its legislative function.

The conclusion to

be drawn, therefore, from both the cases and the commentators is
that there is no authority for Congress to require the publication of
all presidential papers and conversations.

Such an action would violate

the Doctrine of Separation of Powers and render the President but a
servant of Congress.
The United States Court of Appeals for the District of Columbia
circuit recognized this full well in Nixon v. Sirica, 487 F. 2d at 715;

* * *
We acknowledge that wholesale public access to
Executive deliberations and documents would
cripple the Executive as a co-equal branch.

* * *
Such could be the result of S. 4016, and for that reason it is of
extremely dubious Constitutional validity.

C.

Former Presidents' Rights to Invoke Executive Privilege.
The question may be raised whether a former President

has the authority to invoke Executive Privilege for materials generated
during his presidency, but the rationale behind Executive Privilege
and the interest it serves compels the answer that a former President
may indeed invoke Executive Privilege in the same manner as a

12

President.

This is so because the

publi~

interest in the confidentiality

of executive discussions requires that those discussions remain
confidential indefinitely, not to be publicized as soon as the President
leaves office, for if these discussions were to become public after
the President leaves office, future discussions with future Presidents
would ever after be chilled by the knowledge that within at least eight
years those discussions could be public.

Viewed another way, the

invocation of Executive Privilege is not so much to protect the content
of the particular discussions demanded as it is to protect the expectation
of confidentiality which -enables future discussions to be free and frank.
That expectation of confidentiality would be destroyed, and the public
interest which it serves with it, if the mere leaving of office would
destroy that confidentiality.

As early as 1846 this principle was

recognized and honored by President Polk.

Richardson, Messages and

Papers of the Presidents, Vol. IV, 433-34.
Harry S. Truman in 1953, having returned to private life, was
subpoenaed by a House committee to testify concerning matters that
transpired w hi.le he was in office.

Refusing by letter, he explained that

to subject former Presidents to inquiries into their acts while President
would violate the separation of powers.

13

* * *
It must be obvious to you that if the doctrine of
separation of powers and the independence of the
Presidency is to have any validity at all, it must
be equally applicable to a President after his term
of office has expired when he is sought to be
examined with respect to any acts occuring while
he is President.
The doctrine would be shattered, and the President,
contrary to our fundamental theory of constitutional
government, would become a mere arm of the
Legislative Branch of the Government if he would
feel during his term of office that his every act
might be subject to official inquiry and possible
distortion for political purposes.

* * *
The House committee accepted the letter and did not attempt to enforce
the subpoena, indicating perhaps its concurrence with President
Truman's claim of privilege.

D.

Custody as an Element of the Privilege.
The above discussion has dealt with the constitutional violation

of Executive Privilege committed by the disclosure provisions of S. 4016.
In addition, however, serious constitutional questions are raised by
the mere custody provisions set forth in the bill.

That is, while it is

clear that Executive Privilege limits the ability of Congress or courts
to disclose presidential materials, it may also be that Executive
Privilege extends to attempts merely to wrest custody of privileged
materials from a President or former President even with supp. ~efc¥tio~

.

safeguards against their disclosure.
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There are no cases on point or examples of similar actions to
answer this question, but the policy considerations are telling to
support a claim that privileged materials cannot even be wrested
from the custody of the President unless and until a court has
determined that they may at least be examined in camera.
The policy served by Executive Privilege is advanced most
effectively by maintaining the custody of the privileged materials in
the person entrusted with the right of asserting that privilege, for
without custody he is unable to insure that attempts to gain access to
privileged material will be resisted or tested by the courts.

Thus,

separation of custody from the person responsible for safeguarding the
confidentiality of the materials separates the function from the responsibility for it in violation of the most elementary laws of management
efficiency.

The President or former President is the one individual

with the interest in assuring continuing confidentiality; the Administrator
has no such interest and therefore is not the proper person to maintain
custody.

Moreover, the President is the person with the knowledge

of what needs to be maintained as confidential and what not.
AU these considerations suggest that the President or former
President should retain custody of the privileged materials, and that

15

a statute which wrests this privileged m<l:terial completely from
his control violates the Separation of Powers by removing executive
material from the executive and by undermining the privilege by
separating the custodian of the materials from the defender of the
privilege.

III.

RIGHT OF PRIVACY

Section 6 of S. 4016 presents another constitutional issue.

It

would result in an abridgement of the constitutionally guaranteed right
of privacy with respect to all persons whose conversations were the
subject of the tape recordings to be condemned and made public by
- the bill.
Section 6 of the bill gives to the Administrator

authority to release

the tape recordings to the public subject to only three restrictions.
These restrictions are: (l) "information relating to the Nation's security
shall not be disclosed" (section 6(1)); (2) there shall be no release
if "the Office of Watergate Special Prosecution Force certifies in
writing that such disclosure or access is likely to impair or prejudice
an individual's right to a fair and impartial trial" (section 6(3)(A)); and
(3) there shall be no release "if a court of competent jurisdiction
determines that such disclosure or access is likely to impair an
individual's right to a fair and impartial trial" (section 6(3)(B)).
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None of these restrictions serves to protect the right to privacy.
Thus, we have virtually unchecked authority in the Administrator to
release the tapes.

As discussed below, (1) there is a privacy interest

in the tapes which is recognized by the courts as constitutionally
protected; (2) when Congress legislates so that such a fundamental
constitutional right may be affected, it must utilize the narrowest of
means to achieve its objectives and cannot leave the protection of the
rights to the unrestricted discretion of others; and (3) this bill
represents

a

broad

and unchecked grant of authority affecting a

fundamental right and therefore is constitutionally impermissible.

A.

Right to Privacy -- a constitutional right.
There is a right to privacy which has been recognized by the

courts in many contexts.

Thus, it has been found in the First

Amendment, NAACP v. Alabama, 357 U.S. 449 (1958), in the Fourth
Amendment, Weeks v. United States, 232 U.S. 383 (1914); Silverthorne
Lumber Co. v. United States, 251 U.S. 385 (1920); Katz v. United States,
389 U.S.347 (1967), in the Fourth and Fifth Amendments, Boyd v.
United States, 116 U.S. 616 (1886), in the Ninth Amendment, Griswold
v. Connecticut, 3 81 U.S. 4 79 ( 1965). (Goldberg, J .• concurring~, and

Griswold v. Connecticut, 391 U.S. 479 (1965).
Wade, 310 U.S. 113, 152-53 (1973).
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Concerning the specific material c.overed by Section 6 of the
bill -- the tapes -- it is clear from the language of the Supreme Court
that the conversations of the persons recorded on the tapes are the
type of material encompassed by the right of privacy.

In Katz, supra,

the Court stressed that the expectations of persons define the limits
of the protection afforded by the Fourth Amendment.

* * *
"What a person knowingly exposes to the public, even
in his own home or office, is not a subject of Fourth
Amendment protection. . . . But what he seeks to
preserve as private, even in an area accessible to
the public, may be constitutionally protected." Katz
v. United States, 389 U.S. at 351-52 (citations
omitted).

* * *
It is clear that all persons whose conversations were recorded
expected that their conversations would not be made public.

Most of

those who discussed rra tters in the executive office were actually
unaware that their conversations were being recorded, and as to those
who were aware, even they believed that the recordings would be
protected from public exposure.
In Boyd v. United States, supra, the Court gave a sweeping
definition of the protection afforded under the combined coverage of the
Fourth and Fifth Amendments which it derived from the discussion by
-~;-

/~· f(Jli/)'

Lord Camden in Entick v. Carrington and Three Other King's ~~~

1~,

:

~

Messengers, 19 Howell's State Trials 1029 (1765).

~
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* * *
"The principles laid down in this opinion affect the
very essence of constitutional liberty and security.
They reach farther than the concrete form of the
case there before the court with its adventitious
circumstances; they apply to all invasions on the
part of the government and its employes of the
sanctity of a man's home and the privacies of life.
It is not the breaking of his doors, and the rummaging
of his drawers, that constitutes the essence of the
offense; but it is the invasion of his indefeasible
right of personal security, personal liberty and
private property, where that right has not been
forfeited by his conviction of some public
offense, - - it is the invasion of his sacred right
which underlies and constitutes the essence of
Lord Camden's judgment. Breaking into a house
and opening boxes and drawers are circumstances
of aggravation; but any forcible and compulsory
extortion of a man's own testimony or of his
private papers to be used as evidence to convict him
of crime or to forfeit his goods, is within the
condemnation of that judgement. In this regard
the Fourth and Fifth Amendments run almost into
each other." 116 U.S. at 630 (emphasis added).

* * *
The making public of the taped conversations of men who believed
their confidences were secure would also be a "forcible and
compulsory extortion of a man's own testimony", and equally abhorrent
to the principles of the Fourth and Fifth Amendments.
The bill's forced disclosure of the tapes dictates another
"invasion on the part of the government" into "the privacies of life.
The essence of the passage quoted above is that the Fourth and F.
<;)

41-•
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Amendments protect privacy, and it is the unwarranted interference
with that privacy which constitutes the gravamen of the offense, not
the particular manner in which the invasion is accomplished or the
form in which the privacy interest appears.

It would be equally

abhorrent for the Congress to order a general invasion of the privacy
of the conversations of persons in the executive offices as it was for
the King's Messengers, utilizing a general warrant, to invade the
privacy of a man's home.

B.

Limits on Congressional Regulation of Constitutionally Protected
Freedom.
As is demonstrated above, the right to privacy is a constitutionally

protected freedom.

From that follows certain consequences when

Congress proposes to take action that may affect that freedom.

* * *
"When certain 'fundamental rights' are involved, the
Court held that regulation limiting these rights may
be justified only by a 'compelling state interest, ' .
and that legislative enactments must be narrowly
drawn to express only legitimate state interests at
stake. 11 Roe v. Wade, 410 U.S. 113, 155 (1973)
(citations omitted).

* * *
Although the Court speaks of "state" interests, this applies
equally to Congress legislating in the federal area.

~~~01r

Aptheker v~() fi··
::::·

Secretary of State, 378 U.S. 500, 507-09 (1964).
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It should be noted that whether the. right of privacy derives from

the First Amendment, United States v. Robel, 389 U.S. 258 (1967);
NAACP v. Alabama, 377 U.S. 288 (1964); NAACP v. Button, 371 U.S.
415 (1963); the Fourth Amendment, Sanford v. Texas, 379 U.S. 476
(1965); Weeks v. United States, 232 U.S. 383 (1914); the Fifth
Amendment, Aptheker v. Secretary of State, 378 U.S. 500 (1964); the
Ninth Amendment or a penumbra of the Amendments, Roe v. Wade,
410 U.S. 113 (1973); Griswold v. Connecticut, 381 U.S. 479 (1965); the
result is the same - - it must be carefully protected against over broad
assertions of authority.
The limitation imposed may be expressed as a restriction of
Congressional action to "narrowly drawn" statutes, Roe v. Wade, supra,
or it may be an attack on unfettered discretion bestowed on others.
Kunz v. New York, 340 U.S. 290 (1951); Cantwell v. Connecticut,
310 U.S. 296 (1940).

Cf. Stanford v. Texas, 379 U.S. 476 (1965);

Weeks v. United States, 232 U.S. 383 (1914).
The lesson of all these cases is clear.

Fundamental rights are

too precious to have their protection left to the unfettered discretion
of public officials.

The emphasis placed on this rule is illustrated

by Katz v. United States, 389 U.S. 347 (1967), where a search
(electronic listening device attached to telephone booth) by law

21

enforcement officers was held improper because there was no
judicial restraint imposed, even though the conduct did not exceed
that which would have been permitted under judicial authorization.

C.

Section 6 of S. 4016 is Constitutionally Infirm.
From part A of this discussion we see that there is a

constitutionally protected privacy interest in the tapes.

In part B

it was shown that where such a constitutionally protected interest is
present, there are certain limitations imposed on legislation.

Thus,

there may be interference with the privacy right only in the case of
a "compelling interest," and the statute must be drawn in the narrowest
manner that will further that interest.

Delegations of authority must

be carefully circumscribed so that the protection of the right is not
left to the mercy of the unfettered discretion of a public official.
Section 6 fails to meet any of these requirements.
There is first the question of what "compelling" interest is
asserted to justify this intrusion into the privacy of the subjects of
the tapes.

No interest is asserted in the bill.

If the interest is that

of increasing public knowledge of the events that transpired in the
executive offices, then that would not suffice to overcome the privacy
interest.

See E. P.A. v. Mink, 410 U.S. 73, 87 (1973), and cases

cited therein, regarding the protection of executive discussions.

~:-'f Q;,~

_,
"'(

ii::

This brings us to the second point, that whatever valid int

(C
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are to be served can be achieved only by a statute that has a
narrower focus.

Thus if there are valid. needs for the information,

for example, as evidence in a criminal proceeding, a valid statute
could be drawn with that limitation.

In fact, it would appear that

release in that case would be available regardless of the existence
of a statute.

See United States v. Nixon, _ _ U.S. _ _ (1974),

42 U.S. L. W. 5237 (decided July 24, 1974); Nixon v. Sirica, 487 F. 2d
700 (D. C. Cir. 1973).

If public information is the goal of the statute

then there is already a more narrowly drawn statute on the books.

See

The Freedom of Information Act, 5 U.S. C. § 552.
Finally, is the requirement of a carefully circumscribed range
of discretion.

However, the bill as it is written vests almost com-

pletely unbridled discretion in the Administrator of General Services
to release the tapes.

This delegation of authority provides absolutely

no protection for privacy rights and thus violates the final requirement
for legislation in this area.
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IV.

FIRST AMENDMENT RIGHTS

It is submitted that the right to unfettered speech is not lost
as a consequence of election to high government office.

No one would

deny a President's right to speak freely in public debate.
Equally as crucial to the principle of free speech as public
advocacy is the private formulation of political thought and perspective.
This is a process of experiment and development.

It is a process of

trial and error, in the course of which discussion with intimates and
friends often plays an integral part.

See United States v. Nixon, 42

U.S. L. W. at 5245 & n. 17.
It has been long recognized that enforced public exposure of
such inherently private aspects of "free speech" has a stifling effect.
Courts have not ruled on a First Amendment challenge to forced
revelation of the unedited stream of individual's comments, public
and private for an extended period of time.

They have, however,

dealt with what must be considered the less severe intrusion of an
attempt to discover a simple list of the persons who belong to a
political organization.

In doing so, they have found the privacy of

political association indispensable to the viability of the system of free
thought and speech established under our Constitution.
Alabama, 375 U.S. 449 (1958).

NAACP v.
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* * *
"It is hardly a novel perception that compelled
disclosure of affiliation with groups. engaged in
advocacy may constitute as effective a restraint
on freedom of association as the forms of
governmental action upon the particular constitutional rights there involved. This Court has
recognized the vital relationship between freedom
to associate andJ?rivacy in one's association. "
L375 U.S. at 46?} See also Shelton v. Tucker,
364 u. s. 479 (1960).

* * *
11

As stated by Justice Bren.nan,

•••

inhibition as well as

prohibition against the exercise of precious First Amendment rights
is a power denied to government.

381 U.S. 301, 309 (1965).

11

Lamont v. Postmaster General,

The same principle must be applied to

legislative attempts to monitor any man's daily political expression.
Cf. Eastern Railroad Presidents Conf. v.

365 U.S. 127 (1961).

Noerr Motor Freight, Inc. ,

The "chilling effect" of the knowledge that every

political utterance or writing, whether tentative or experimental, will
be exposed to public scrutiny would be an intolerable inhibition upon
any man's thought and political development.
Yet this would be precisely the effect of S. 4016.

It seeks to

obtain and make available to the public the voluntarily-kept, daily record
of a man's tenure in the Presidency.

Were the subject anyone other

than the former President, were the times any other than

th(e~•i{-lfi~'<> (.~·~\'

extent to which such a scheme undermines the free thought a

speech::)
<.1J

protected by the First Amendment would be obvious.

't-~/

-...... _.._..... -
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While the theory that every though~ of the man occupying the
White House is legitimate public business has initial appeal, it is
at war with the fact that development of presidential political thought
develops no differently from that of any man and is inhibited by the
same factors.
The electorate has the right, and indeed the political duty, to
monitor the conduct of public officials.

It is a duty, however, to

monitor the decision made, not the option considered.

There is

nothing in the Constitution, or in the political theory which it embodies,
which argues that officialdom must live in a goldfish bowl.

Cf.

E. P.A.

v. Mink, 410 U.S. 73 (1973); Carl Zeiss Stiftung. v. V. E. B. Carl
Zeiss, Jena, 40 F. R. D. 318 (D. D. C. 1966).

Rather it is anticipated

that those elected to public office will develop and modify their
political beliefs and understandings in the same manner as private
citizens, that is, through both public debate and private conference.
Although in the case of executive officials the constitutional
interest guaranteed by the First Amendment is similar to that encompassed by the term "Executive Privilege,

11

and the two in this

context are complementary, it is separable in both root and application.
While Executive Privilege has its foundation in practical necessity,
behind it rests the more general personal right of the chief executive
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as an individual to think and talk freely among his intimates.
Knowledge that notes and tape recordings made for personal use can,
by whatever means, be condemned and published will inevitably
stunt this process.

A President as much as any man is guaranteed

freedom from such constraint.

As stated by Judge Learned Hand,

* * *
LThe First Amendment/ presupposes that right conclusions are more likely to be gathered out of a
multitude of tongues, than through any kind of
authoritative selection. To many this is, and
always will be, folly; but we have stated upon it
our all. United States v. Associated Press (52 F.
Supp. 362, 372 (S. D. N. Y., 1943).

* * *
To the extent that evidence of criminal wrongdoing is suspected,
the Constitution provides formal judicial mechanisms for the discovery of relevant material.

United States v. Nixon, supra.

If

legislative investigation is in order, relevant material can there too
be obtained.

But the wholesale acquisition of a man's tape recordings

and notes, for the simple satisfaction of public curiosity, however
great, is inimical to the First Amendment's guarantees.

While the

material sought is of unusual interest to the public, it is not, and
was not when compiled, public property.

If it can be taken from any

J~
man for the purposes of public dissemination, it can be taken .f./1l"Qtp
~.
•.· -.:.\
every man.

If it can be taken from a former President, our
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of political development through free expression is stifled at precisely
the point at which it is supposed to culminate.

V.

FIFTH AMENDMENT

Although President Ford pardoned Richard Nixon for all crimes
committed during Mr. Nixon 1 s tenure as President, the President's
pardon power under Art. II, ~ 2 runs only to "offenses against the
United States. " Thus, Mr. Nixon remains subject to state criminal
prosecution for any crime committed during his tenure as President.
For example, allegations have been publically aired, although they
are as yet unsubstantiated, that the former President was involved in
criminal conspiracy and tax evasion punishable under California law.
To the extent that the publication of information involuntarily
obtained under the proposed bill will place in the hands of state
officials evidence which might tend to incriminate the former President,
severe Fifth Amendment questions are raised.
"Whenever the Court is confronted with the question of a compelled
disclosure that has an incriminating potential, the judicial scrutiny
in invariably a close one. "
(1971).

California v. Byers, 402 U.S. 424, 427

Since the Fifth Amendment protects an individual not only

against compelled self-incriminatory testimony but also against
compelled disclosure of potentially incriminatory private pap.ers,

...

__ _
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Boyd v. United States, 116 U S.. 616 (1S86), those questions are
raised here.
The Supreme Court has held unconstitutional requirements that
individuals report potentially incriminating information to the
government.

Marchetti. v. United States, 390 U.S. 47 (1968); Grosso

v. United States, 390 U.S. 62 (1968); Haynes v. United States, 390 U.S.

85 ( 1968).

The government, of course, has various legitimate needs

for private information, and it can, under proper circumstances,
require its submission.

Constitutionality under the Fifth Amendment,

however, requires that the reporting or disclosure requirement not
- be aimed at a "highly selective group inherently suspect of criminal
activities." California v. Byers, supra, at 430.
v. SACB, 382 U.S. 70 (1965).

See also Albertson

The mechanism the government chooses

for attaining involuntary disclosure is, of course, essentially irrelevant
to the Fifth Amendment interest involved, so the fact that S. 4016
contemplates condemnation and then public disclosure as opposed to
the means used in the cited cases is not important.
With regard to S. 4016, the bill could not be more narrowly
confined in terms of selectively.

It is aimed at and solely applicable

to one man -- Richard Nixon.
While most of the cases cited above have involved narrow -. .
~...

,,

•
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. '

requests for specific information within certain defined area;¥:• the
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constitutional infirmity of such statutes is surely not removed,~~ __ /
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providing that the information forcibly obtained by the government
be all encompassing.

The problems with such a bill addressed to

a single "suspect" individual are augmented rather than decreased.
The extreme breadth of the information sought by S. 4016
renders this bill the type of government fishing expedition which
the Fifth Amendment privilege against self-incrimination was
originally designed to protect against.
/

VI.

BILL OF ATTAINDER

Article I, Section 9, clause 3, of the Constitution states that
no bills of attainder shall be passed.

This express prohibition on the

power of the federal government to enact statutes has been broadly
interpreted by the courts.

Thus, in Ex parte Garland, 4 Wall. (71

U.S.) 33 (1867), the Supreme Court struck down a statute which required
that attorneys take an oath that they had taken no part in the
Confederate rebellion against the United States before they could
practice in federal courts.

The Court found that "exclusion from any

of the professions or any of the ordinary avocations of life for past
conduct can be regarded in no other light than as punishment for such
conduct." Id. at 377.

In United States v. Lovett, 328 U.S. 303 (1946),

the Court struck down a rider to an appropriations act
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the payment of any compensation to three named persons then holding
office by executive appointment.
What these cases have in common with each other and with
S. 4016 is the use of law-making powers to punish without a trial
an individual or small groups of individuals for certain conduct.

What

constitutes punishment is to be liberally interpreted to effect the
remedial purpose of the bill of attainder clause in the Constitution.
Thus, denying the ability to practice law before federal courts was
punishment, as was withholding person's salaries.
On its face, S. 4016 may not demonstrate a punishing purpose,
but such was also true of the statute in Garland.
the punishing effect of S. 4016.

Yet no one can deny

The punishment meted out is the

baring of Mr. Nixon's most personal papers and conversations to
public scrutiny and ridicule.

Indeed, in terms of the suffering it

will cause, the effect of such punishment seems much greater than
that of merely forbidding a lawyer from practicing law before the
federal courts, forcing federal employees to find a new job, or
forbidding Communists from holding union office, ~ United States v.
Brown, 381 U.S. 437 (1965).

In any case, the damage to reputation

and earning capacity is a cognizable effect of the punishment, and
are acknowledged as evidence of punishment by the Court.
States v. Lovett, 328 U.S. at 314.

United

.
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No doubt the sponsors of S. 4016 are able to recite supposed
legitimate bases for the bill, but again each of the laws struck
down by the Supreme Court as bills of attainder were defended on
the basis that they were exercises of legitimate regulatory powers
and not bills of attainder.

The Court, however, looked beyond the

self- serving justifications for the laws to the motive and underlying
purpose of Congress.

In each case the Court found an environment

where legislation was conceived with specific persons or groups in
mind, which persons were felt both to have committed horrible
acts, and who had escaped punishment for such acts.
The fact that this treatment is visited solely upon former
President Nixon, where whatever justification for the publication of
his papers exists as to him exists equally as to other public officials,
including Congressmen, is evidence of its individual, punitive aspect.
Indeed, specifically designating an individual as an object of supposedly
regulatory legislation is one of the indications of a bill of attainder.
See United States v. Brown, 381 U.S. at 447.
Thus, the passage of S. 4016 in this climate would raise serious
questions as to its legitimate purpose and would instead subject it
to attack as a bill of attainder.
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VII.

CONCLUSJON

S. 4016, which was conceived and developed in haste following
the pardon of Mr. Nixon, is fraught with a number of substantial
Constitutional infirmities.

The bill is of extremely dubious validity.

·i

/<-·."~ : . .~ .:: '

·' ~
f~!

\ ...

U

;,
~/
.

'

T

\..

THE WHITll:: HOUSE

Date.
TO:
Fl.OM:

/0·7-7'f

Pttu_. /5tJe#fe1J
WILLIAM TIMMONS

&r.
.

FOR YOUP. INFORMATION----

roa YOUR COMMENTS----FOR. APPl\OPJ.UATE HANDLING - OTHER

Seuf 1' ~·

~~~"~
J

.

..

;,,.)

;.~.~\
\·\.~_'.~

'*~'t>o. .
~/

'·

-.,

'"•--...,.,....

-"""'"~/'

•GENERAL SERVICES ADMINISTRATION

October 7, 1974

FROM: DIRECTOR OF CONGRESSIONAL AFFAIRS
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POWELL MOORE

Attached is S. 4016 as it passed the Senate
on Friday. Bill as passed has not been
printed yet -- what is attached is the bill
with Committee amendments typed in at
the appropriate places.

Ken Duberstein
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22 That this A ct liW!J be cited as the "Pl'esidential R econlinus
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Jfatci'i((l8 Pl'esen:ation ...-hf'.
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.2.

(a) ~Tof1citlistan di11g

any

d e1·sfandin!J made JJ11l'Sllru1t to section

other a[Jl'fem ent or un-

2107· of title 44, Unit ed

..
-·

~

I
-

1

I

1

_-

.--

·- ~--

;· 4 any Federal ewployee .in possess ion
shall deliver , and

Stales Corle,

u1· Wl!J

otliel'

receive,

Services shall 'Obtui11, ol',

lau;~

the

.Admini~t1·ator

of General

&sltNe/ l:luid /ili/t;f/htJ retain, complete
origina l

possession and contrnl of all~ape 1·ecol'dill[JS of co1n-e1·sations
which

1cCl'c

1·ccorded

or

1;

caused to be 1·rcorded by any officer

i'.
i:.
i

•,

or employee of the F'edr,.al Govffmn ent and which-

"ii

.

~I

l

d

f 1) 'involre fn1·mN -P1·c."lidcJ1f -Richrn·d 11!. Ni:ron

11
I

}

and/01· other individuals who, at the time of the conrel'sat-ion, 1ce1·e employed by the Fed('J'al Government;
in the office of the
Preside nt :ir
,
11.,
II
TT7l.
l
.
were 1·ccor-·dccl in t 1e · ute · ouse OJ"1 1ie 1!;;rec~
0 )

(

utive O/fice Building located in ff'ashington, Disftict of
Columbia; Camp David, .Jlaryland; Key_ Biscayn e,
Florida; San Clemente,, Cali/on iia; ldr/ /J;f-/y /dt_filf/pfddc/;/
and
r

i

( 3) were r.ccordecl between January 20, 1969' an cl
August 9, 1974, inclusiue .
(b) N otwithstandi11g any other agl'ccment 01· wzclerstand-

ing made ]Jlltsuant to section 2107 of title 44, United States
Code, 01· any otha hue, tlie .Admi11istmtor of General Sav-

receive , retain, or make reasona ble efforts to obtai n >

ices slwll"i>hi~f1'/hi/68/tlilclc&si hlift/tJhli hfe;tld~I c~mplcte possession and confl'ol of all papfl's, documents, memoNrndums,

and tra11sc1·i1Jts · ll'hich consii~utc the .Pl'eside11tial historical
materials of Richr11·d .lf. Ni.ran as rl<'fined i11 section . 2101

of title 44, United 8taics Code, corering the pe1;iod beticecn
Janum· y :20, 1969, and August _D, 1974, £nclusfrc.
8Ec. 3 . (a) None of tlic ta11e reconlings, or otltc1· mate-

-.

-~
.•

'

I

i'

5

.e

1

rials, 1'eferrcd to in section

2

as 11la!J be procided by C0Hg1·css.

above shall be destroyed e.rcept
I

·I·j ·

(b) Notwithstanding any other prorzswn of this .Act,

3

'
.

4 or any other lcuc, ot any agl'eemcnl or understanding made

'I

"!

~1

.

5 zm1·szw11l to section 2107 of title 44, U11ited States Code, the

.6 tape reconlings and nwtel'ials 1·efen·ed to in

S<'cf ion

2 of thzs

Act shall, immediately upon the date of enactment of this

7

8

Act, be made

9

01·

.

·.

!

subject to any rights or privileges which any party ·:
arailablc,/\for use in any judicial }Jrocecdinp may invoke , · ·;

otlif1·wise subject to court su:bpena or other legal process :
'

10 Prorided, That. any request by the Office of TVutergate Spc~
11 cial Prosecution Force, whetlu:1· by cou 1·t subpena,

01·

Qther

lau.:ful process, fm· access to the tape recordings and 11rnfel'ials,

12

13 'refe1·rcd to in section 2 of this Act, shall at all tinies have

14 pri01·ity 01:er an!J other request for such tapes

01·

'-I
i

materials.

"(c) Ricba.rd i'v1. Nix!;m , or any party whorn he nl.ay designate in

.

.,,

writing, shall at all tin1cs have access to the tape recordinas and other
•
C>
materials referred to in section . 2 of this Act for any pu1:pose, subject

to the regulation s wi1ich the Ad1ninistrator shall issue pursuant to section 5
of this Act.

11

-,

15
lG

SEC.

______

4. If a Fedaal court of conipetent jul'isdiction

should decide that the zn·ovisions of this Act hare dc1n·iced

17 any individual of private pt0jJc1·ty 1citlwu t just com1Je11sa-

- --,.-

, _ I
-

I

.

•,

. : 1I
- 1

there shall be paid out of the general fund of the

1s tion, the1l J~I: IJVdll/U1Jlt/l'/o/14/I # I~/l/l)f;N:/Gil/ !t)J//jll/<11/itfe/ !r'zlc/11
1

Treasury such amount or amounts
.
19 lfJ(l(J1cf1/.frjt/fJ/l//f/liJ;rfl/ f ~i/1/lf/ jlj /yfljc;jlf/fl/t.~f f!l/:ftf fl//J, as

may

20 be adjudged just b!J a Fcdcml court of competent jurisdictio11.
21

at t he earliest possible date

SEC.

5. Th e .A dministrntor shall issuel\.'l,11ch 1·easol/rtble

22

re9ulations as may be necessary to assu1·e the prntcction

23

of the tape 1·ecol'lli11gs, and otha mafrrials, J'(fe1Ted f<J in

24

section 2 aboi-e, /rom

25

autlwl'i:('d

/Jl'l'SOJ1.~.

loss~

dcslructio11,
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"SEC. 6. (a) Lhe Administrator shall, within 90 days after the
enactment of this Act, sub1nit to the Congress a report proposing and
explaining regulation_s governing access to the tape recordings and other
materials refcr1·ed to in section 2 of this Act.

·
shall take i.nto
Sue ll rcgu 1at1ons

·1

the following factors:

account

11

(1) the need to provide the public with the f ull truth,

at the earliest reasonable date, of the abuses of governmental·
power, i)opularly identified under the generic term,

11

Waterg_a tc 11 ;

"'

' i

11

I

(2) the need to m ake the tape recordings and other

materials available for use in judicial proceedings;
11

.

"

(3) the need to prevent general access, except for use in

judicial proceeding s , to information relating to the Nation 1 s
security;
11

(4) the need to protect every individual 1 s right to a fair and

· impartial trial;
"(5) lhc need to prote c t any p~rty ' s opportunity to
assert any le gally or constitutionally based ri ght which would
prevent or otherwise lirnit access to the tape recordings and

,{

other n1aterial s ;
"(6) the need to prevent unrestricted access to tape

recordings and other n1aterials unrelated to the need _identified
in paragraph (1) above ;

and

-

"(7) the need to g ive to Richard M . Nixon, or his heirs,
~

for his sole custody and u s e, t ape

r~cordings and other rnaterials!

whi ch are unrelat ed t o the ncecl identified in paragraph (1) above

\a.;

and are not otherwise of historical signific.ancc.
11

(b) The regulations proposed by the Admini s trator in the r epo rt

referred to in s ub se ction (a) above s hall take effect up o n the expiration

L-~ ~~- ~_a:ys

after the s ubmi ssion of th a t report to the Congress .

11

\~

•

II

~ i{

"

"~
~

<t-Y
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.._,--.......___.,;.,-. /
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SEC .

7. (u} The Fnl uul Di.'ill'id Court

/01·

the Di.'itl'ict

•I

6 of Columbia ;')hall hace c.rclu~ice jul'i8dicti
on lo li cw· chal-·
7 lenfj ts to the legal

01· COJ!.'if itutional

calidity of any procision

8 of this Act or of an!J l'C[julation issued unde
l' the autlwl'ily
9 9ranted by this .Act. Such challenge shall be hcaN

l b11 a tliree-

10 judge cozll'l constituted unde1· the ptoccdll l'es
delin eated in
11 section 228 4, Litle 28 of the United States Code
, icith the right
12 of direct ajJjJeal to the UJ1i tcd States Supl
'cme Cow:t.· _Any

13 .such challenge shall be !J·ectled b!J the tlu·ce-jud
ge colll'l awl
14 the Supreme Court as ct ptiol'ity matter 1·equ

·. (

(.I

il'ing immediate

15

considel'aliou and l'e;'jolution.

16

.I

·1

I

- -, ~

(b} If, wider the procedul'es delineated in subsectio
n

.#

(a) aboi:e, a judicial dcci::si_oll is re11dercd that a pal'l
iculw·
18 pl'oi:ision o/ t/ii.-; Act, or a
pcll'ticular rcgulatioa issued uJ1dc1·
19 the authority g1·anted by tl1is ....-let, is iuzco
n8lilutional 01· othel'20 tcise im:alid, such deci::sivn shall
11ot affect in any u.:ay the

,,.

')'"'

-<>

.

.

i

.
j

. ... ·+
i'
I

I
\, .

ealidity ur cnfo1·ce111cnt of any other J>tocision ot regu
lation.

22
."

I

- ;l

.17

21

l.

-

8EC .

8. Thel'e a1·e autlwn'.:ed lo be ap1n·o1n·iotcd such

sums as ma,t; be nccesscn·y to carl'y out tlic ptocision
s of this

24 Act.
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THE WHITE HOUSE
WASHINGTON

October 16, 1974

Dear Mr. Brademas:
Your Subcommittee, I am advised, has pending before it S 4016,
a bill recently passed by the Senate which relates to the papers
and other materials, including tape recordings, of former
President Nixon.
0

Mr. William Sudow has been in contact with Mr. William Casselman
of our staff regarding the status of these materials during the upcoming
recess of the House and Senate.
As you may know, my office has been seeking to comply with existing
~ourt orders and the requirements of the Office of the Watergate
Special Prosecution Force with respect to certain of these materials.
We have agreed with the Prosecution Force that the White House will
not move to implement the September 6 agreement between former
President Nixon and GSA Administrator Sampson or otherwise cause
to be removed any materials of the former President pending the outcome of discussions with the Prosecution Force.
I am doubtful about when a plan can be developed for implementing the
agreement that satisfies the interests of the Prosecution Force and
those reflected in various outstanding subpoenas and Court orders.·
However, in view of the opinion of the Attorney General as to the
ownership of the materials, unless a Court of appropriate jurisdiction
should rule otherwise, we have no basis for not recognizing the former
President's rights as well, except as the subpoena rights of the Special
Prosecutor and of parties to Court proceedings could still delay a change
of custody. Of course, even when the double-key custody arrangements
called for by the agreement are carried out, physical safeguarding of
the materials is assured by the agreement as it exists, and the
safeguards would in all events continue for a minimum of three years.
Thus, a valid enactment by Congress involving the materials, if it
occurred before the end of three years, could not be thwarted by

any possible prior destruction of the subject matter of the
legislation.
I trust this information will be helpful.,
Sincerely yours,

tf,~~~
Counsel to the President
The Honorable John Brademas
Chairman
Subcommittee on Printing
Committee on House Administration
Washington, D. C., 20515
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THE \II/HITE HOUSE
WASHINGTON

October 16, 1974

Dear Mr. Brademas:
Your Subcommittee, I am advised, has pending before it So 4016,
a bill recently passed by the Senate w"l?-ich relates to the papers
and other materials, including tape recordings, of former
President Nixon.
Mr. William Sudow has been in contact with Mr. William Casselman
of our staff regarding the status of these materials during the upcoming
recess of the House and Senate.·
As you may know, my office has been seeking to comply with existing
court orders and the requirements of the Office of the Watergate
Special Prosecution Force with respect to certain of these materials •
. We have agreed with the Prosecution Force that the White House will
not move to implement the September 6 agreement between former
President Nixon and GSA Administrator Sampson or otherwise cause
to be removed any materials of the former President pending the outcome of discussions with the Prosecution Force 0
I arn doubtful about when a plan can be developed for implementing the
agreement that satisfies the interests of the Prosecution Force and
those reflected in various outstanding subpoenas and Court orders.·
However, in view of the opinion of the Attorney General as to the
ownership of the materials, unless a Court of appropriate jurisdiction
should rule otherwise, we have no basis for not recognizing the former
President's rights as well, except as the subpoena rights of the Special
Prosecutor and of parties to Court proceedings could still delay a change
of custody. Of course, even when the double-key custody arrangements
called for by the agreement are carried out, physical safeguarding of
the materials is assured by the agreement as it exists, and the
safeguards would in all events continue for a minimum ·of three years.
Thus, a valid enactment by Congress involving the materials, if it
occurred before the end of three years, could not be thwarted by

_,.
any possible prior destruction of the subject matter of the
legislation.
I trust this information wili be helpfulo

Sincerely yours~

~~;q~
Counsel to the President
The Honorable John Brademas
Chairman
Subcommittee on Printing
Committee on House Administration
Washingto~ D. c.- 20515
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THE WHITE HOUSE
WASHINGTON

October 16,, 1974

Dear Mr. Brademas:
Your Subcommittee, I am advised,, has pending before it S. 4016.,
a bill :recently passed by the Senate which relates to the papers
and other materials, including tape recordings, of former
President Nixon.
Mr. William Sudow has been in contact with Mr. William Casselman
of our staff regarding the status of these materials during the upcoming
recess of the House and Senate.
As you may know, my office has been seeking to comply with existing
court orders and the requirements of the Office of the Watergate
Special Prosecution Force with respect to certain of these materials.
We have agreed with the Prosecution Force that the White House will
not move to implement the September 6 agreement between former
President Nixon and GSA Administrator Sampson or otherwise cause
to be removed any materials of the former President pending the outcome of discussions with the Prosecution Force.
I am doubtful about when a plan can be developed for implementing the
agreement that satisfies the interests of the Prosecution Force and
those reflected in various outstanding subpoenas and Court orders.
However, in view of the opinion of the Attorney General as to the
ownership of the materials, unless a Court of appropriate jurisdiction
should rule otherwise, we have no basis for not recognizing the former
President's rights as well, except as the subpoena rights of the Special
Prosecutor and of parties to Court proceedings could still delay a change
of custody. Of course, even when the double-key custody arrangements
called for by the agreement are carried out, physical safeguarding of
the materials is assured by the agreement as it exists, and the
safeguards would in all events continue for a minimum of three years.
Thus, a valid enactment 'by Congress involving the materials, if it
occurred before the end of three years, could not be thwarted by

any possible prior destruction of the subject matter of the
legislation.
I trust this information will be helpfulo
Sincerely yours,

~~~~
Counsel to the President

The Honorable John Brademas
Chairman
Subcommittee on Printing
Committee on House Administration
Washington, D. c.· 20515
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THE WHITE HOUSE
WASHI NGTON

ACTIO N

Novem ber 25, 1974

MEMO RAND UM FOR:

PHILI P BU CHEN

FROM :

WILLI AM E.

SUBJE CT:

Presid ential Tapes

TIMMONS~

The House Admin istratio n Comm ittee is expect ed to
report favora bly the S enate -passe d Nixon tapes
legisla tion. This could put this measu re on the House
floor the first week of Decem ber - or the second .
We were succes sful in delayin g this measu re until
after the electio ns. Now, howev er, we need the
Presid ent to make a decisio n to either sign or veto
the bill. We have mainta ined a rather low profile in
oppo sition thus far , but now owe the President ' s
Congre ssiona l friend s a signal.
I recom mend your o ffice put togeth er a tight option
paper for presen tation to the Presid ent for decisio n.
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Beg:.i.n. and held at the City of Washington on 1Wonday, the twenty-first day :Jj January,
one thousarul. nine hundred and ser:enly-four

2ln 9.ct
To protect and preserve tape recordings of cozn-ersatioos involving former
P::-esideot Richard ~1. i'iixon aocl made during his tenure a11 President, :iod
for other purposes.

Be it enacted by the Se·n ate and H (Yl.J.Se of R epresentative8 of the
United States of America in C(Yl!g1·es8 a.sRemhled, That this A ct may be
cited as the "Presidential Recordings and Materials Preservation Act".

TITLE I-PRESERVAT ION OF PRESIDENTIAL
_RECORDINGS .A.i'{D l\B..TERL~S
DELIVERY

~"D

RETE::S-TION OF CERTA.!:N" PRESIDENTIAL MA.TERULS

SEC. 101. (a) Notwithstanding any other law or any agreement or
lmderstanding .qlade pursuant to section 2107 of title 44, United States
Code, a.ny Federal employee in possession shall deliver, and the Administrator of ~neml Services (hereinafter in this title referred to as the
"Administrator:") shall receive, obtain, or retain, complete possession
and control of-all Original tape recordings of conversations which were
recorded or cau5ed to be recorded by any officer or employee of the
Federal Government and which( 1) involve former President Richard :M. Nixon or other individuals who, at the time of the conversatiqn, were employed by
the Federal Government;
(2) were recorded in the 'White Honse or in the office of the
President in the Executive Office Buildings located in Washington, District of Columbia; Camp David, ::&Iaryland; K ey Biscayne,
Florida; or San Clemente, California; and
(3) were recorded during the period beg!.nning January 20,
1969, and ending August 9, 1974.
(b) (1) Notwithstanding any other law or u.ny agreement or understanding maf1e pursuant to section 2107 of title 4-:1:, United States
Code, the Administrator shall receive, retain, or make r easonable
efforts to obtain, complete possession and control of all papers, documents, memorandums, transcripts, and other objects and material:i
which constitute the Presidenti al historical materials of Richard :UL
Nixon, covering the period be~inning .January 20, 1969, and ending
AHgust 9, 1GT4.
(2) For purposes of this subsection, the term "historical materials"
has the meaning given it by section 2101 of title 44, cnited States
· .
Code.
AY,\ILABILITY OF CERT"\!N PRESIDE::n'.IAL ?.L\TERLU.S

SEc. 102. (a) None of the tape recordings or other materials referred
to in section 101 shall be destroyed, except as hereafter may be provided
by law.
(b) Notwithstanding any other provision of this title, any other
lu.w, or any agreement or understanding made pursuant to sectio!l 2107
of title -14, united States Code, the t::i.pe recordings anrl other materials
referred to in section 101 shall, l::nmediately upon the data of eiwctment of this tit1 e, be made ~vailabl e, subject to any rights, de fenses: or
privilege::; ·w hich the Federal Government or an y person may im·oke,
for use in any j udicia.l proceeding or otherwise snbject to court s ubp ena or other 12gal proce::;s. Any request Ly the Office of ,\-atergate
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Sp<>cial Prosecu tion Force, whethe r by court :;ubpena or otTier h w ful
pror:e:::s, for acce::.:; to such recorclin6s or materi,t1s slull at ull times
have priority over- any other reque5t for such recordin6-s or rnate~·tals.
( c) Rich;ir d ~L );'i:s:on, or a.ny per-.oon whom he mu.y c1esi6ante in
writing, shall at all times have acce3::> to the tape recordi ngs and otl:er
materia ls referreL1 to in section 101 for any purpose which is consiste nt
vv·ith r.he prnvisi ons of this title, subseqa ent and subject to the rc::ulations which the Admin istrator shall issue pursua nt to section 10;).
(cl) .A.ny agency or departm ent in the e~ecutive branch of the }•"~cl
eru.l Govern ment shall at all times have access to the tape recordi ngs
and other materia ls referre d to in section 101 for lawful Govern ment
use, subject to the regubti ons \vhich the Admin istntor shall issue
pursua nt to section 103.
REGGI...d TIONS TO PROTEC T C"'c.RTAIN TAPE .RECORDINGS ..\.::S-D

OTHER

~Ll.'.J.'T"..!.RLl.LS

SEC. 103. The Admin istrator shail issue at the earliest
possible elate
such regulat ions a.;; may be necessa ry to assure the protect ion of the
tape recordi ngs and other materia ls referre d to in section 101 from loss
·or destn1c tion, and to preven t access to such recordi ngs and mnteri1ils
by unauth orized persons . Custod y of such recordi ngs and materia ls
shall be mainta ined in Washington~ Di;:;trict of Columb ia, or its metropolitan area, except as may otherwi se be necessary to carry out the
provisi ons of this title.

REGfil..d .TIONS REL..\.TIN G TO PUBLIC .d.CCES3

SEc. 104. (a) The Admin istrator shall, within ninety days after the
date of enactm ent of this title, submit to each House of the Congre ss
a report propo::>ing and explain ing regulat ions that would provide
public access to the tape recordi ngs and other materia ls refer red to in
section 101. Such regulat ions shall take into accoun t the followi ng
factors :
(1) the need to provide the public with the full truth, at the
earliest reasona ble date, of the abuses of govern mental power
popula rly identifi ed under the generic term "·Water gate";
(2) the need to make such recordi ngs and materia ls availab le
for use in judicia l proceed ings;
(3) the need to preven t general access, except in accorda nce
with approp riate procedu res establis hed for use in judicia l proceeding s, to inform ation relating to the Nation' s securit y;
( 4) the need to protect every individ ual's right to a fair and
imparti al trial;
( 5) the need to protect any party's opportu nity to assert any
legally or constitu tionally based right or privileg e which wrmld
preven t or otherwi se limit access to such recordi ngs <l.nd materia ls;
( 6) the need to provide :public access to those materia ls which
have general historic al significance, and which are not likely to be
related to the need descr-ibecl in paragra ph (1); uncl
(7) the neecl to give to Richar d :\1. Nixon, or his h eirs, for his
sole custody and use, tape recordin~ and other materia ls which
are not likely to be related to the nee(1 described in pu.ragra ph (1)
and are not otherwi se o.f genern1 historic al significance.
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(cl) The provision.:; of this title 3hall not in any way a.lied the i·ights,
limitatio ns or exempti ons applicab le under the Freedom of Information Act, 5 u.S.C. § ;)52 et seq.
JUDICL\.L REVIEW

SEC. 105. (a) The united States District Court for the District of
Columb ia shu.U have exclusiv e jurisdict ion to heu.r challeng es to the
legal or constitu tional validity of this title or oi any regulat10 n issued
under the authorit y granted by this title, and any action or proceedi ng
involvin g the question of title, ownersh ip, custody, possession, or control of any tape recordin g or material referred to in section 101 or
involvin g paymen t of any just compens ation which may be due in
connecti on therewit h. Any such challeng e shall be treated by the court
as a matter requirin g immedia te consider ation and resolutio n, and
such challeng e shall have priority on the docket of such court over
other cases.
(b) If, under the procedu res establish ed by subsectio n (a), a judicial decision is rendered that a particul ar provisio n of this title, or
a particul ar regulati on issued under the authorit y granted by this
title, is unconsti tutional or otherwis e invalid, such decision shall not
affect in any way the validity or enforcem ent of any other provisio n
0£ this title or any regulatio n issued under the authorit y granted by
this title.
( c) If a final decision of such court holds that any provisio n of
this title has deprived an individu al of private property without just
compens ation, then there shall be paid out of the general fund of the
Treasur y of the United States such amount or amounts as may be
adjudge d just by that court.

I
I

AUTHORIZ ATIO::-f OF APPROPR IATIONS

SEc. 106. There is authoriz ed to be appropr iated such sums as may
be necessar y to carry out the provisio ns of this title.
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TITLE II-P1JBLIC DOCffi lENTS

CO:.\l~USSION

;

SHORT TITLE

SEc. 201. This title may be cited as the ':Public Docume nts Act".
ESTAHLISH:lCE....~T

OF STlJDY CO::lDIISSIO::-<

S::::c. 202. Chapter 33 o.f title 44, "Gniteu States Code, is amended by
mlding at the end thereof the followin g new sections :
"§ 3315. Definiti ons
"For purpose s of this section and section 3316 through section 332-!
of this title"(1) the term 'Federal official' means any individu al holding
the office of Presiden t or Vice Presiden t of the United States, or
Sena.tor or Represe ntative in, or D elegate or Residen t Commis sioner to, the Congres s of the United States, or any officer of the
executiv e, judicial, or legisht.i ve branch of the Federal
Governm ent:
"(2) tha term 'Corrunission' means the Nationa l Study Commission on Records and Docume nts of Federal Officials ; ,rnc1
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"(3) the term ;rcconls and documents' shu.ll include handwritten and typewritten docmnents, motion pictures, television
tapes and recordings, magnetic tapes, a.utom~1.ted darn processing
documentation in various forms. and other records that reveal the
history of the Na.ti on.
·
'"§ 3.316. Establishment of Commission
"There is established n. commission to be known as the National
Study Commission on Records ::rntl Documents of Federal Officials.
"§ 3317. Duties of Commission
•:n shall be the duty of the Commission to study problems and
questions with respect to the control, disposition, and preservation of
records and documents produced by or on behaH of Federal officials,
with a view toward the development of appropriate legislative recommendations and other rec9Ir....rnencb.tions regarding appropriate rules
and procedures with respect to such control, disposition, and preservation. Such study shall include consider::i.tion of'
':(1) whether the historical practice regarding the records and
d ()Cuments produced by or on behalf of Presidents of the United
S~ates should be rejected or accepted and whether such practice
should be made applicable with respect to all Federal offici<1.ls;
"(2) the relationship of the findings of the Commission to the
provisions of chapter 19 of this title, section 2101 through section
2108 of this title, and other Federal laws relating to the control,
disposition, and preservation of records and documents of Federal
officials;
"(3) whether the findings o-f the Commission should affect the
control, disposition, and preservation of records and documents
of agencies within the Executive Office of the President created
for short-term purposes by the President;
" ( 4) the recordkeeping procedures of the \Vhite House Office,
v:ith a view to';Vard establishing means to dete1mine which records
and documents are produced by or on behalf of the President;
" ( 5) the nature of rnles and procedures which should apply
to the control, disposit.ion, and preservation of records and documents produced by Presidential task forces, commissions, and
boards;
.
''(6) criteria which may be used generally in determining the
scope of materials which should be considered to be the records
and doc11ments of ~Iembers of the Congress;
"(7) the privacy interests of inclividu:i.ls whose communications with Federal o.ffici.als, and with task :forces, commissions,
and boards, are a part of the records and documents produced by
such officials, task forces, commissions, and boards; and
.
"(8) -any other problems, questions, or issues which the Commission considers re1evant to carrying out its duties under section 3:315 through section 3324 of this title.
"§ 3::!1S. l\lembership
"(a) (1) The Commission shall be composed of seventeen members
as follows:
':(A) one ~Iember of the House of Representatives appointed
by the Speaker of the House upon recommendation ma.de by the
maior1tv lea(1t~r of the H01.1se:
d (D) ~ O!ta ::.Iember of the House. of Representati,·es appointed
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by the Speaker of the House upon recommendation made by the
minority leader of the House;
'' ( C) one }!ember of the Senate appointed by the President pro
tempore of the Senate upon recommendation made by the ma)ority leader of the Senate;
"(D) one ..\[ember of the Senate appointed by the President
prn tempore of the Senate upon recommendation made by the
minority leader of the Senate;
': (E) one Justice of the Supreme Court, appointed by the Chief
Justice of the lJnited States;
"(F) one person employed by the Executive Office of the President or the l,vl1ite House Office, appointed by the President;
" ( G) three appointed by the President, by a.ad with the advice
and consent of the Sen;:i.te, from persons who are not officers or
employees of any gov-ernment and who are specially quali!ied to
serve on the Commission by virtue of their education, training, or
experience;
~
"(H) one representative of the Department of State, appointed
by the Secretary of State;
"(I) one representative of the Department of Defense,
appointed by the Secretary of Defense;
" ( J) one representative of the Department of Justice,
appointed by the Attorney General;
"(K) the Administrator of General Ser-vices (or his delegate) ;
"(L) the Librarian of Congress;
"(:~I) one member of the A.me rican Historical Association,
appointed by the counsel of such Association;
" ( N) one membet· of the Society of American Archivists,
appointed by such Society; and
" ( 0) one member of the Organization of .American Historians,
appointed by such Organization.
"(2) Xo more than t"Wo members appointed m1der p:tragraph (1)
( G) may be of the same political party.
"(b) A vacancy in the Commission shall be filled in the manner in
which the original appointment was made.
" ( c) If any member of the Com."'Uission who was appointed to the
Commission as a ~Iember of the Congress leave such office, or if any
member of the Commission who was appointed from persons "\\ho
are not officers or employees of any government becomes an officer
or employee of a government, he may continue as a member of the
Commission for no longer than the sixty-day period beginning on
the elate he leaves such office or becomes such an officer or employee,
as the case ma v be.
" (cl) Members shall be appointed for the life of the Commission. ·
"(e) (1) l\Iembers of the Commission shall serve withont pay.
" ( 2) \Vhile away from their homes or regular places of b11siness in
the performance of services for the Commission, members o Ethe Commision shall be allowed travel expenses in the same manner as persons
employed intermittently in the service of the Federal Government. rte
allo"Wecl expenses under section 5703(b) of title 5, United Sta.tes Code,
except that per diem in lieu of subsistence shall be paid only to those
members of the Commission who are not full-time officers or employees
of the U nitecl States or ~1embers of the Congress.
': (.[) The Chai.rm::rn of the Commission shall be designated by the
President from among members appointed under subsection (a) (1)
(G).

. ~-·-·----

------·- ,.--.

"r:""YiX

1

•'

l?H'

-~ rn

n

s ,nres

we x

n r

r -,

r- z ·

Iii :lil:T P ..

f

r

'l?&i il2CfXQt

nan n ~ rsc tt

AW M' Zfi!fl .

.~

i

•j

··r

.,

;
'

:I

.
i

·1

s. -101G--7

j

A

~
J

j
,j
:1
I

~

l
~

~

~

J:'I

l
°'

I
I
:.i

~

J

~

~
~

~

~

~

·~

~

~

~;i

'!

1

'!

·1

;j
1

~

"(g) The Commissi on shall meet at the call of the Chairman or a
major·ity of its m emben;.
"§ 3.319. Director ar:d staff; experts and consultan ts
"(a) The Cornmisio n shall appoint a Director who shall be paid at a
rate not to exceed the rate of basic pay in effect for level V of the
Executive Scl1edule (5 U.S.C. 5316).
"(b) The Commissi on may appoint and fix the pay of such additional personnel as it deems necessary .
" ( c) ( 1) The Commissi on may procure temporar y and intermitte nt
services to the same extent as is authorize d by se<:tion 3109 (b) of title
5, United Stut<!s Code, but at rates for incli vidnah not to exceed the
daily equivalen t oi t:.e :rnnual rate of basic p;i,y in effect for grade
GS-15 of the General Schedule ( 5 U.S.C. 5332).
'~(2) In procuring services under this subsection , the Commissi on
shall seek to obta.in the advi.ce and assistance of constituti onal scholars
and members of the historical , archival, and journalist ic prp:fessions.
" ( d) Upon request of the Commissi on, the head of any Federal
agency is .authorize d to detail, on a reimbursa ble basis, any of the personnel of such agency to the Commissi on to assist it in carrying out
its duties under sections 3!315 through 3324 oi this title.
"§ 3320. Powers of Commiss ion
" (a) The Commi::sion may, for the purpose of carrying out its duties
under sections 3315 through 3324 o.f this title, hold such hearings, sit
and act at such times and places, take such testimony , and receive such
evidence. as the Commissi on may deem desirable.
"(b) \Yhen so authorize d by the Commissi on, any member or agent
of the Commissi on may take any action which the Commissi on is
authorize d to take by this section.
" (c) The Commissi on may secure directly from any departme nt or
agency of the United States informati on necessary to enable the Commission to carry out its duties under section 3315 through section 3324
of this title. Upon request of the Chairman of the Commissi on, the
head of such depattme nt or agency shall furnish such informati on to
the Commissi on.
"§ 3.321. Support services
" (a) The Administ rator o.f Genernl Services shall provide to the
Commissi on on a reimbursa ble basis such administr ative support
services and assistance as the Commissi on may request.
"(b) The Archivist of the United States shall provide to the Commission on a reimbursa ble basis such technical and expert advice, consultation, and support ·assistance as the Commissi on may request.

"§ 3322. Report
"The Commissi on shall transmit to the President and to each House
of the Congress a report not later than March 31, H>76. Such report
shall contain a detailed statement of the findings and conclusion s of
the Commissi on. together "ith its r ecommen dations for such legislation, administr ati•·e actions, and other actions, as it d eems appropria te.
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"§3:32-3. Terminat ion
"The Commissi on shall cease to exist sixty days after transmitt ing
its report u:idPr seetion 3322 of this title.
"§ 3324. Authoriz ation of appropri ations
':There is authorize d to he approp r iated such sums as may be necessary to carry out section 3~15 throu&h section 332-1 of this title.':.
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s. 4015-8
SEC. 203. The table of sections for chapter 33 of title 44, United
States Code, is amended by adding at the end thereof the following
new items:
"3315.
"3.'H6.
"3317.
"3318.
"3319.
"33::!0.
"3321.
'"3:322.
"3323.
"3324.

Definitions.
Establishmen t of Co=isslon.
Duties of Commission.
:\Iembership.
Director and staff; e:l:perls and consultants.
Powers of Commi3sion.
Support services.
Report.
Termination.
.A.uthorizatio n of appropriation s.".

Speaker of the HoustJ of Representatives.

',

I.
•.

;;

~

:I

a

u
~

~
i;l,.

~

>l

~

a..
:;

..;!
/

~
~

...._
· """'*"""'"'•'808""~... .
. ·-~·.;.
, .. .....
............
...
..._..
:..~

.._

..._

·-----·.o·i. . . .-.,. . ._.__,,_;:;,;·. ..

..
. -....
,__
_ _ _ _ _. .
jut:el!l
,_ _

~

~':: .:.::~1'":Jlo:t...... __ q;
!41'-:.::~
''""".,...,.."""-""'
""

¥

)_

lllP'

-

2

THE WHITE HOUSE
WASHINGTON

December 2, 1974

MEMORANDUM FOR THE PRESIDENT
FROM:

PHILLIP AREEDA

SUBJECT:

Legislation on Nixon Papers and Tapes

The Problem
Current versions of the bills dealing with the Nixon papers
and tapes have eliminated the worst wholesale disclosure features
of earlier versions but remain undesirable. Without any hearings,
the Senate has passed S. 4016, and the House of Representatives
will consider its version during the first week of December. Your
congressional friends need to know whether you intend to sign or
veto it.
Content of the Bills
Both bills give GSA possession of Nixon tapes and papers
(including his own end-of-day dictated thoughts and recollections)
and make them available - - subject to any claim of right or
privilege -- for subpoena or other legal process. Thus, the
papers and tapes would be subject to subpoena by the Special
Prosecutor, by private parties in civil or criminal cases, or by
Congress. The bill does not limit any such subpoena or legal
process.
In addition, both bills provide for more general access
to these materials under regulations to be promulgated by GSA to
disclose the full truth of 11 Watergate II abuses.* Such regulations

'*

It is not readily apparent how such regulations can be framed to
expose Watergate-type abuses without opening those records to
broad- scale examination.
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are required to recognize (1) in the Senate version, "the need to
prevent unrestricted access 11 to non-Watergate matters, or (2) in
the House version, 11 the need to provide public access to those
materials • • • which have general historical significance • • • in
a manner which is consistent with • • • public access to materials
of former Presidents. 11 Both bills would protect classified material,
individual rights to a fair trial, and any legal privileges.* Both
bills give Nixon unrestricted access at Washington to all these
materials and give him sole custody of tapes and materials unrelated
to Watergate and "not otherwise of general historical significance. 11
Finally, the House bill creates a "Public Documents
Commission" of seventeen members appointed by the House (2),
Senate (2), Chief Justice (1), President (4), Government agencies (5),
and named private historical associations (3). The commission is
to study problems concerning "the control, disposition, and preservation" of records "produced by or on behalf of federal officials, 11
including legislators and judges.
Appraisal**
Many people believe that the former Pre sident1 s acts
forfeit the claims he might otherwise have to prune or sanitize

*

The House bill authorizes Congress to appoint counsel to intervene
in any litigation regarding Nixon tapes and 4ocuments. One
Congressman has already intervened successfully under existing law.

*>:~ The bills are consistent with the arrangements already made with

the Special Prosecutor and would probably give him greater access
than he now has. The bills are not necessarily inconsistent with
the original Sampson-Nixon agreement, for they provide for
compensation to Nixon in the event that the Courts hold that this
legislation deprives him of "any individual or private property 1 ' .
The Courts are thus left to decide upon the existence and scope
of Nixon's property interests in the tapes and papers. (Note,
r· · . ·,
01
incidentally, that such new legislation would not deprive Nixon (:: ~· · ' 0 (,
of any 11 contract rights" because the original agreement was
j;;
~
incapable of conferring upon him any greater interests in these\~
"'~.
materials than he already possessed. If he did not 11 own 11 them, ~·
GSA would not have had the legal power to dispose of them, and
certainly not by a 11 contract 11 which gave the Government nothing
it did not already possess.)
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his papers as other Presidents had the opportunity to do. Yet, the
bills are not confined to "Watergate" matters. Although both bills
limit direct and unqualified public access, the House limitation is
rather modest. And both allow any judicial or congressional
subpoena.* Congressional committees and subcommittees will
surely fish extensively in the Nixon papers and tapes on virtually
every subject, including your own conversations.
I believe these bills to be undesirable for two reasons.
First, they deprive one President of the privileges of his predecessors and in a manner exceeding what is needed to expose
"Watergate. 11 To be sure, the privileges accorded former Presidents
are hard to justify, and the public does have a valid interest in
White House records. But new rules should be well considered,
should protect against political exploitation by successors or
political opposition in Congress, and should apply even-handedly
to all past Presidents or only to future Presidents. Second, this
legislation will probably lead to the sensational and destructive
exposure of the details of President Nixon's dealings. Quite apart
from any illegal or even arguably illegal dealings, the tapes
presumably reveal the inner workings, candid views, and sharp
calculations of political life, including those of Nixon, his staff,
departmental officials, legislators, and private citizens. Not
only would this invade the "privacy 11 of unsuspecting participants
in such meetings, the hair-down discussion of political realities
could, though not unusual, demean and embarrass the participants,
the Republican Party, the Presidency, and perhaps government
generally. Perhaps GSA regulations can be formulated to limit
these dangers, but the only barrier to Congressional subpoena
would be constant litigation by Nixon or by GSA to claim executive
privilege, the privacy of outsiders, etc. Such privileges are
uncertain in scope in the face of suspicions of wrongdoing, as
are Nixon'~ legal resources or our
will to resist in a 11 middleman"
role. Nixon will claim that any such statute is unconstitutional, but
we cannot predict that he would prevail.
The Public Documents Commission is, in my view, a
sound idea, although a smaller and less formal study group would
be far better.

.; ~. f

/•.-:,
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we~

Congress could, of course, subpoena the tapes even if they
held by Nixon, but the frequency and scope of such subpoenas
',
are likely to be much greater when the Government itself becomes
their lawful owner.
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Options
(1) Seek delay. Ask friendly Congressmen to seek to
delay enactment of everything except the Public Documents
Commission. After all, our agreement with the Special Prosecutor
eliminates any need for speed, at least with respect to "Watergate"
matters.
(2) Seek revision. Ask friendly Congressmen to seek
ameliorating changes in the legislation. You could indicate
acquiesence in the principle of access (a) by an impartial and
non-political institution, such as the Special Prosecutor or a new
tribunal, (b) for the sole purpose of uncovering criminal behavior
or, at most, "clear abuses" of power, (c) with no greater disclosure of tape details to the public or to Congress than necessary
for this purpose. There is certainly no reason to refrain from
quietly urging friendly Congressmen to seek such ameliorating
changes in the pending legislation. But you need to decide (a)
whether to warn them that you might not be able to veto a bad
bill, or (b) whether to seek such changes publicly and forcefully
as a possible prelude to a veto.
(3) Plan to veto. A veto would, if not overriden, prevent
an unsound bill from becoming law. And we could forcefully
emphasize. (a) contrary historical custom since George Washington,
(b) the excesses of the bills and (c) the lack of congressional
deliberation as revealed in the lack of hearings in either house on
these bills. But a veto would be interpreted as ''more cover-up"
which, together with the pardon, "will prevent the full story of
Nixon abuses from coming out." (Indeed, there may well be
additional evidence of criminal behavior in those papers and
tapes.)
A veto might be tolerable if (a) coupled with Option #2
and if (b) forceful opposition begins immediately in order to prevent
later surprise and perhaps to generate discussion or even support
on the issues.
But we must not underestimate the adverse public reac'5;.:··;;,.P<.;rthat would result from a veto. Certainly, a veto should not eve~n
be considered unless it could be sustained.
\
..,:./
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-5(4) Plan to sign. Signing the bill (or if timing permits,
allowing it to become law without your signature) would enact an
unsound law, but would avoid the political disadvantages of a veto.

THE WHITE HOUSE
WASHINGTON

December 2, 1974

ME1v10RANDUlv1 FOR THE PRESIDENT

FROM:

PHILLIP AREEDA

SUBJECT:

Legislation on Nixon Papers and Tapes

The Problem
Current versions of the bills dealing with the Nixon papers
and tapes have eliminated the worst wholesale disclosure features
of earlier versions but remain undesirable. Without any hearings,
the Senate has passed S. 4016, and the House of Representatives
will consider its version during the first week of December. Your
congressional friends need to know whether you intend to sign or
veto it.
Content of the Bills
Both bills give GSA possession of Nixon tapes and papers
(including his own end-of-day dictated thoughts and recollections}
and make them available - - subject to any claim of right or
privilege -- for subpoena or other legal process. Thus, the
papers and tapes \Vould be subject to subpoena by the Special
Prosecutor, by private parties in civil or criminal cases, or by
Con~ess.
The bill does not limit any such subpoena or legal
process.
In addition, both bills provide for more general access
to these materials under regulations to be promulgated by GSA to
disclose the full truth of "Watergate" abuses.>:~ Such regulations

-:~ It is not readily apparent how such regulations can be framed to ,/'i~,: i: ..;,,,;.;

expose 'Vatergate-type abuses without opening those records to ('~;:•
broad- scale examination.
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are required to recognize {l) in the Senate version, "the need to
prevent unrestricted access" to non- ·watergate matters, or {2) in
the House version, "the need to provide public access to those
materials • . • which have general historical significance . . • in
a manner which is consistent with • . . public ace es s to materials
of former Presidents." Both bills would protect classified material,
individual rights to a fair trial, and any legal privileges.>'~ Both
bills give Nixon unrestricted access at Washington to all these
materials and give him sole custody of tapes and materials unrelated
to Watergate and "not otherwise of general historical significance. 11
Finally, the House bill creates a "Public Documents
Commission" of seventeen members appointed by the House (2),
Senate (2), Chief Justice ( 1 ), President (4), Govermnent agencies (5 ),
and named private historical associations (3). The commission is
to study problems concerning 11 the control, disposition, and preservation" of records "produced by or on behalf of federal officials,"
including legislators and judges.

Many people believe that the former Pre sident 1 s acts
forfeit the claims he rrtlght otherwise have to prune or sanitize

:;: The House bill authorizes Congress to appoint counsel to intervene
in any litigation regarding Nixon tapes and <focuments. One
Congressman has already intervened successfully under existing law.

:::~,:~ The bills are consistent with the arrangements already made with
the Special Prosecutor and would probably give him greater access
than he now has. The bills are not necessarily inconsistent with
th~ original Sampson-Nixon agreement, for they provide for
compensation to Nixon in the event that the Courts hold that this
legislation deprives him of "any individual or private property 11 •
The Courts are thus left to decide upon the existence and scope
1
of Nixon s property interests in the tapes and papers. (Note,
incidentally, that such new legislation would not deprive Nixon
of any "contract rights" because the original agreement was
incapable of conferring upon him any greater interests in these
materials than he already possessed. If he did not "own" them,
GSA would not have had the legal power to dispose of them, an ,, . ._
certainly not by a "contract 11 which gave the Government no ·dg
it did not already possess.)
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his papers as other Presidents had the opportunity to <lo. Yet, the
bills are not confined to "Watergate" matters. Althoi."1gh both bills
limit direct and unqualified public access, the House limitation is
rather modest. And both allow any_ judicial or congressional
subpoena_>:< Congressional committees and subcommittees will
surely fish extensively in the Nixon papers and tapes on virtually
every subject, including your own conversations.
I believe these bills to be undesirable for two reasons.
First, they deprive one President of the privileges of his predecessors and in a manner exceeding what is needed to expose
11
"Watergate.
To be sure, the privileges accorded former Presidents
are hard to justify, and the public does have a valid interest in
White House records. But new rules should be well considered,
should protect against political exploitation by succei:;sors or
political opposition in Congress, and should apply even-handedly
to all past Presidents or only to future Presidents. Second, this
legislation will probably lead to the sensational and destructive
exposure of the details of President Nixon 1 s dealings. Quite apart
from any illegal or even arguably illegal dealings, the tapes
presumably reveal the inner workings, candid views, and sharp
calculations of political life, including those of Nixon, his staff,
departmental officials, legislators, and private citizens. Not
only would this invade the 11 privacy 11 of unsuspecting participants
in such meetings, the hair-down discussion of political realities
could, though not unusual, demean and embarrass the participants,
the Republican Party, the Presidency, and perhaps government
generally. Perhaps GSA regulations can be formulated to limit
these dangers, but the only barrier to Congressional subpoena
would be constant litigation by Nixon or by GSA to claim executive
privilege, the privacy of outsiders, etc. Such privileges are
unte.-rtain in scope in the face of suspicions of wrongdoing, as
.
are Nixon';:; legal resources or our
will to resist in a "middleman"
role. Nixon will claim that any such statute is unconstitutional, but
we cannot predict that he would prevail.
The Public Documents Commission is, in my view, a
sound idea, although a smaller and less formal study group would
be far better.
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~~ Congress could, of course, subpoena the tapes even if they we~"~~G'l
held by Nixon, but the frequency and scope of such subpoenas
~
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are likely to be much greater when the Government itself become
their lav.rful owner.

-4-

Options
(1) Seek delay. Ask friendly Congressmen to seek to
delay enactment of everything except the Public Documents
Corn.mission. After all, our agreement with the Special Prosecutor
eliminates any need for speed, at least with respect to "Watergate"
matters.
(2) Seek revision. Ask friendly Congressmen to seek
ameliorating changes in the legislation. You could indicate
acquiesence in the principle of access (a) by an impartial and
non-political institution, such as the Special Prosecutor or a new
tribunal, (b) for the sole purpose of uncovering criminal behavior
or, at most, 11 clear abuses" of power, (c) with no greater disclosure of tape details to the public or to Congress than necessary.
for this purpose. There is certainly no reason to refrain from
quietly urging friendly Congressmen to seek such ameliorating
changes in the pending legislation. But you need to decide (a}
whether to warn them that you might not be able to veto a bad
bill, or (b) whether to seek such changes publicly and forcefully
as a possible prelude to a veto.
(3) Plan to veto. A veto would, if not overriden, prevent
an unsound bill from becoming law. And we could forcefully
emphasize. (a) contrary historical custom since George Washington,
(b) the excesses of the bills and (c) the lack of congressional
deliberation as revealed in the lack of hearings in either house on
these bills. But a veto would be interpreted as "more cover-up"
which, together with the pardon, "will prevent the full story of
Nixon abuses from contlng out. " (Indeed, there may well be
additional evidence of criminal behavior in those papers and
tap~sj)

\
A veto might be tolerable if (a) coupled with Option #2
and if (b) forceful opposition begins immediately in order to prevent
later surprise and perhaps to generate discussion or even support
on the issues.
But we must not underestimate the adverse public reaction
Certainly~ a veto should not even
be considered unless it could be sustained.

that would result from a veto.

-5(4) Plan to sign. Signing the bill {or if timing permits,
allowing it to become law without your signature) would enact an
unsound law, but would avoid the political disadvantages of a veto.

