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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON , D .C .

20503

May 20, 1975

MEMORANDUM FOR:

JOHN 0. MARSH

FROM:

DONALD G.

SUBJECT:

Vietnam POW claims

OGILVI~

The Foreign Claims Settlement Commission has requested
our informal guidance on whether to seek a change in
their legislation which would allow them to pay POW
benefits to MIA survivors. Under current law, POW benefits cannot be paid to the families of soldiers missing
in action, unless they are officially certified by
Defense as having been a POW.
If the law is changed, the Commission would pay POW
benefits to MIA survivors at an average rate of about
$10,000 per family. If the law is not amended, there
are not likely to be further POW claims and the President could defer or rescind at least $10 million remaining in the program.
The attachment describes the proposed change in detail.
On balance, I believe we should informally advise the
Commission not to seek a change in the law at this time.
I would appreciate your views.

Attachment
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VIETNAM CONFLICT PRISONER OF WAR CLAIMS

J. Raymond Bell, Chairman of the Foreign Claims Settlement
Commission (FCSC) is· seeking informal Administration guidance on an amendment to the War Claims Act of 1948 proposed
by Lyle S. Garlock, former Chairman of the FCSC and now one
of its three Commissioners. This amendment would expand
the definition of prisoners of war (POWs) under Section 6(f)
of the Act to include American military personnel reported
missing in action (MIAs) during the Vietnam conflict, thus
providing for the payment of POW benefits to the survivors
of MIAs.
Section 6(f) of the War Claims Act authorizes the Commission
to provide for the payment of claims filed by American POWs
or their survivors. It also entitles Americans who were
POWs in Indochina, or their survivors, to $5 for each day
held prisoner after January 27, 1961, in view of the North
Vietnamese violations of the terms of the Geneva Convention
of 1949 regarding food and health care.
Before claims by POWs can be certified for payment by the
Commission, however, the appropriate military service must
determine the individual's POW status. Before claims by
survivors of MIAs who may have been POWs can be certified
for payment by the Commission, the appropriate military
service must also determine the individual's actual or presumptive date of death.
The Commission now has completed its adjudication of all
claims in which the Department of Defense has made a determination of POW status. Claims filed by survivors of MIAs
for whom POW status has not yet been determined have been
returned by the Commission as ineligible, since under existing legislation the Commission is not authorized to
certify these claims for payments. This decision is consistent with the law but conflicts with a 1972 decision of
President Nixon. The Commission's chairman at that time
(Lyle Garlock) recommended to the President that for
political and compassionate reasons the Commission presume
that all MIAs were also POWs since the Administration was not
differentiating much between POW and MIA concerns. President Nixon decided to seek sufficient appropriations ($16.2
million) to pay claims of MIA survivors, and a leg~ve
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record was made by the Commission in appropriation committee
hearings that MIAs would be presumed to also have been POWs,
making their survivors eligible for payments.
Commissioner Garlock has now proposed in Commission discussions that the law be changed to authorize POW benefits to
survivors of MIAs for the period from the time each man was
reported missing to the date of his presumptive death but in
no case later than April 1, 1973, the date the last known POW
was released.
The principal arguments against the proposed amendment are:
First, a more restrictive approach was used after the Korean
War when MIA survivorship awards were limited to cases with
clear evidence of POW status.
Second, the proposed amendment could set an expensive precedent if veterans' organizations sought to include survivors
of World War II and Korean MIAs either in this proposal or
subsequently.
Third, the War Claims Act was originally intended to recompense
only for the hardships suffered as a POW and not for MIA families, who receive substantial benefits under other laws.
Fourth, the proposed amendment would cause serious inequities
between survivors of MIAs and the survivors of men killed in
action (KIAs). The survivors of MIAs receive each man's pay
and allowances until a determination of death is made by his
military service. At that time they also receive certain
death benefits. The survivors of KIAs, on the other hand,
receive only the death benefits. Last year, this inequity
was further aggravated by a U.S. District Court ruling which
prevents the military services from making a finding of death
determination to change the status of an MIA without affording
the right of due process to survivors who would be affected by
the loss of monetary and other benefits. The required review
process takes considerable time, during which all pay and
allowances of MIAs continues to be paid to their survivors.
The liberal monetary benefits received by MIA familities
during this time, weakens considerably the argument that some
special recompense should be provided MIA families for their
extended mental anguish.
Fifth, while Congress in 1972 appropriated sufficient funds
to pay POW benefits to all MIA survivors, there hasr~
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Congressional initiative to introduce legislation such as
the Garlock proposal, that would make this possible. As
a result, last September OMB reported a $10.SM deferral
of these funds under the requirements of the Congressional
Budget and Impoundment Control Act. The Congress has not
challenged this deferral action.
Finally, only 44 of the survivors of the 938 MIAs have
sought POW benefits and claims are not being received
regularly by the Commission. The Commission's letters
to survivor claimants indicating their ineligibility are
not being challenged.
·
There are two major alternatives. The Commission could
either seek a change in the law or it could continue to
notify MIA claimants that under the law they are ineligible for a POW benefit payment. If the law were
changed, the Commission would pay POW benefits to MIA
survivors averaging $10,000 for each family from the remaining balances of the $16.2 million appropriation. If
the law were left as is, activity in the POW claims program
would for all practical purposes cease. At least $10.SM
of funds would remain in deferral status until the President sought a rescission of them.
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Attached is the latest chronology on Mary McGrory's
article concerning David Earl Ganger.

Jay has spoken to Ted Marra concerning Donald Ogilvie's
memo of 5/ZO to John Marsh re Vietnam POW Claims
and is available to discuss further whenever you are
available.
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To:

Jay

From:

Phll Buchen

Attach ed is a c:opy of a. memo on
Viet:Da m POW claims . You c.an
get more inform ation !rom Ted Marrs .
Please get in touch with me tomorr ow

on this.
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May 20, 1975

MEMORANDm.I FOR:

JOHN 0. MARSH

FROM :

DONALD G. OGILVI~

SUBJECT:

Vietnam POW claims

The Foreign Claims Settlement Commission has requested
our informal guidance on whether to seek a change in
their legislation which would allow them to pay POW
benefits to MIA. survivors. Under current law, POW benefits cannot be paid to the families of soldiers missing
in action, unless they are officially certified by
Defense as having been a POW.
If the law is changed, the Commission \vould pay POW
benefits to MIA survivors at an average rate of about
$10,000 per family.
If the law is not amended, there
are not likely to be further POW claims and the President could defer or rescind at least $10 million remaining in the program.
The attachment describes ~he proposed change in detail.
On balance, I believe we should informally advise the
Commission not to seek a change in the law at this time.
I would appreciate your views.

Attachment
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VIETNAM CONFLICT PRISONER OF WAR CLAIMS

J. Raym ond Bell , Chair man of the Fore ign Claim
s Settl emen t
Comm ission (FCSC ) is seek ing infor mal Adm inist
ratio n guid ance on an amen dmen t to thi War Claim s Act of
1943 prop osed
by Lyle S. Garl ock, form er Chair man of the FCSC
and now one
of its three Corru nissio ners. This amen dmen t 1voul
d expan d
the defi nitio n of priso ners of war (POWs) unde
r Sect ion 6(f)
of the Act to inclu de Amer ican mili tary perso nnel
miss ing in actio n (MIA s) durin g the Vietn am conf repo rted
prov iding for the paym ent of POW bene fits to the lict, thus
surv ivors
of MIAs .
Sect ion 6(f) of the War Claim s Act auth orize s
the Comm ission
to prov ide for the paym ent of claim s filed by
Amer ican POWs
or thei r surv ivors .
It also enti tles Ame rican s who were
POWs in Indo china , or thei r surv ivor s, to $5 for
each day
held priso ner afte r Janu ary 27, 1961 , in view
of the Nort h
Vietn ames e viol ation s of the terms of the Gene
va Conv entio n
of 1949 rega rding food and heal th care .
Befo re claim s by POWs can be cert ified for paym
ent by the
Comm ission , howe ver, the appr opria te mili tary
serv ice must
deter mine the indi vidu al's POW statu s. Befo re
claim s by
surv ivors of MIAs who may have been POWs can be
cert ified
for paym ent by the Comm ission , the appr opri ate
mili tary
serv ice must also determ~ne the indi vidu al's actu
al or presump tive date of death .
The Comm ission now has comp leted its adju dica tion
of all
claim s in whic h the Depa rtmen t of Defe nse has
made a dete rmina tion of POW statu s. Claim s filed by surv ivors
of MIAs
for whom POW statu s has not yet been deter mine
d have been
retur ned by the Comm ission as inel igib le, since
unde
istin g legi slati on the Comm ission is not auth orize r ex cert ify these claim s for paym ents. This deci sion d to
is consiste nt with the law but conf licts with a 1972
deci sion of
Pres iden t Nixo n . The Com missi on's chair man at
that time
(Lyle Garlo ck) recom mend ed to the Pres iden t that
for
poli tica l and comp assio nate reaso ns the Comm ission
presu me
that all MIAs were also POWs since the Adm inist
ra tion was not
diffe rent iatin g much betw een POW and MIA conc erns.
Pres ident Nixo n decid ed to seek suff icien t appr opria
tions ($16. 2
milli on) to pay claim s of MIA surv ivors , and a
legis lativ e
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rec ord was mad e by the Com mis sion
in
hea ring s tha t NIA s wou ld be pres ume app rop riat ion com mit tee
d to also hav e bee n POWs,
mak ing the ir sur viv ors elig ibl e
for pay men ts.
Com mis sion er Gar lock has now pro
pos ed in Com mis sion dis cus sio ns tha t the law be cha nge d to
aut hor ize POW ben efit s to
sur viv ors of MIAs for the per iod
from the tim e eac h man was
rep orte d mis sing to the dat e of
his pre sum ptiv e dea th but in
no cas e lat er tha n Ap ril 1, 197 3,
the dat e the las t kno wn POW
was rele ase d. .
The pri nc i pal arg ume nts aga ins t
the pro pos ed ame ndm ent are :
Fir st , a mor e res t r icti ve app roa
ch was use d aft er the Kor ean
War whe n MIA sur viv ors hip awa rds
Her e lim ited to cas es wit h
cle ar evi den ce of POW sta tus .
Sec ond , the pro po s ed ame ndm e n t cou
ld set an exp ens ive pre ceden t-rf vet era ns ' org ani za t ion s
sou ght to inc lud e sur viv ors
of Wo rld War I I and Kor ean MIAs
eith er in thi s pro pos al or
sub seq uen tly .
Thi rd, the War Clai ms Act was ori
gin ally inte nde d to reco mpe nse
onl y for the har dsh ips suf fer ed
as a POW and not for MIA fam ilie s, who rec eiv e sub sta nti al ben
efit s und er oth er law s.
Fou rth, the pro pos ed ame ndm ent wou
ld cau se ser iou s ine qui ties
betw een sur viv ors of MIAs and the
act ion (KI As) . The sur vtv ors of sur viv ors of men kil led in
MIAs rec eiv e eac h man 's pay
and allo wan ces unt il a det erm ina
mil itar y ser vic e . At tha t tim e tion of dea th is mad e by his
the y also rec eiv e cer tain
dea th ben efit s . The sur viv ors of
KIA s, on the oth er han d,
rec eiv e onl y the dea th ben efi ts.
Las t yea r, thi s ine qui ty
was fur the r agg rav ated by a U.S .
Dis
pre ven ts the mil itar y ser vic es from tric t Cou rt rul ing whi ch
det erm ina tion to cha nge the sta tus mak ing a find ing of dea th
the rig ht of due pro ces s to sur viv of an MIA wit hou t aff ord ing
ors who wou ld be aff ect ed by
the los s of mon etar y and oth er ben
efi ts.
The req uir ed rev iew
pro ces s tak es con sid era ble tim e,
dur ing whi ch all pay and
allo wan ces of MIAs con tinu es to
be
The lib era l mon etar y ben efit s rec pai d to the ir sur viv ors .
eiv ed by ~1IA fam ilit ies
dur ing thi s tim e, wea ken s con sid
era bly the argu men t tha t som e
spe cia l reco mpe nse sho uld be pro
vid ed MIA fam ilie s for the ir
ext end ed men tal ang uish .
Fif th, whi le Con gre ss in 197 2 app
rop riat ed suf fic ien t fun ds
to pay POW ben efit s to all MIA
sur viv ors , the re has b e'-..?Jl.:Jl.O
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- 3 Congre ssional initiat ive to introdu ce legisla tion such as
t h e Garlock propos al, that would make this possib le. As
a r e sult, last Septem ber OMB reporte d a $10.SM deferr al
of thes e funds under the require ments of the Congre ssional
Budget and Impoun dment Contro l Act. The Congre ss has not
challen ged this deferr al action .
Finall y, only 44 of the surviv ors of the 938 MIAs have
sought POW benefi ts and claims are not being receive d
regula rly by the Commis sion . The Commi ssion's letters
to surviv or claima nts indica ting their inelig ibility are
not being challen ged .
There are two major altern atives . The Commi ssion could
either seek a change in the law or it could continu e to
notify MIA claima nts that under the law they are in eligib le for a POW benefi t paymen t.
If the law were
change d, the Commis sion would pay POW benefi ts to MIA
surviv ors averag ing $10,000 for each family from the remainin g balanc es of the $16.2 million approp riation .
If
the law were left as is, activit y in the POW claims program
would for all practi cal purpos es cease. At least $10.5M
of funds would remain in deferr al status until the President sought a resciss ion of them.
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-t your reques: I reviewed the attached menlo from
Don Ogilvie concerni ng the proposed amencl.rn ent of the
·war Claims Act to pe1·mit the payment of MIA claims
·
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The Cow...rnis sion is an independ ent adjudicat ory body created by
ReorgaD ization Plan No. 1 of 1954, eff. July 1, 1954, 19 F. R. 3985,
63 Sbt. 1279. By Public Law 91-289, enacted on June 24, 1970,
the Commiss ionts authority was amended to authorize the
receipt and determin ation of the amount and validity of claims
filed by prisoner s o£ war fo:.:.· compens ation for inhumane
treatmen t. See 50 App. § 2005.

J\.doption of this pr oposed cL<r..endme nt would substa11.t ially alter
the original purpose of the 'Na~ Claims Act. Also, it appears
that the sur-.rivor s of lv1IA'r s h2.ve received subst2.nti al benefits
already. Accordin gly, I concur with Don Ogilviers recomme ndation
not to seek any change in this law •
.3eca. _:.se the Cornmiss ion has informal ly requested the
A.c:..:--rli.ni::;b· ationts opinion on this legislativ e propos al, it is proper
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THE WHITE HOUSE
WASHINGTO N

May 27, 1975

To:

Jay

From:

Phil Buchen

Attached is a copy of a memo on
Vietnam POW claim.s.
You can
get more information from Ted Marrs.
Please get in touch with me tomorrow
on this.
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THE WHITE HOUSE
WASHI NGTON

June 13 , 1 9 7 5

MEMO RANDU M FOR:

PHIL BUCHE N

FROM :

BARRY ROTH~

SUBJE CT:

MIA's

' r AIGfVIJV 1

1

Ted Marrs advise d me that Marty Hoffma nn will be calling you today
with respec t to DOD's forthco ming announ cemen t that they are going
to resum e procee dings to declar e MIA 1 s in Indoch ina presum ptively
dead. This positio n is being taken in settlem ent of litigati on to force
DOD to resum e these procee dings. We can expect MIA familie s
to
be quite vocal in their protes ts of this change and that they will
reques t the Presid ent to interce de with DOD.
I sugges t, and Ted agrees , that the timing of this announ cemen t
should be simult aneous with an announ cemen t throug h the White
House
that the Presid ent is renewi ng efforts to obtain inform ation with
respec t to the MIA's, (perha ps includi ng a directi ve that Ambas sador
Moynih an raise this issue in the United Nation s). NSC is re-eva
luating
our efforts concer ning the MIA's, and has circula ted within the
White House a draft letter to be signed by the Presid ent that would
commi t the Admin istratio n to undert aking all possib le efforts to
gain this inform ation, as provid ed by the Paris Peace Treaty .
This situatio n is furthe r compli cated by an announ cemen t this mornin
g
from Hanoi that no furthe r search es for MIA's would be allowe d
until
the United States provid es financ ial aid to both North and South Vietna
m.
While this office does not have prime respon sibility for this is sue,
it
is import ant that the announ cemen t of DOD 1 s policy change be closely
coordi nated with the approp riate person s within the White House
and
NSC.

•

THE WH ITE HOUSE
WASHIN G TO N

July 10, 1975

MEMOR ANDUM FOR:

GENER AL SCOWC ROFT

FROM:

PHILIP

SUBJEC T:

MIA Issue

BUCHE~w.'J?>,

I would appreci ate your thought s on the attached draft
memora ndum from DOD concern ing the MIA issue.
In addition , I am interest ed in any renewed efforts
that could be announc ed when DOD unveils its new
policy, e. g., referra l of the issue to the United
Nations , etc.
As the MIA Familie s will meet in Washin gton
beginni ng on Jul y 17 and wi.th the Preside nt on July
22, I hope that l could get your initial thought s by
c • o • b • July 1 l.
Thank you.

t

f ,\;/

7f1j/

.)

Draft-- 9 July 1975
Honorable Theodore Marrs

MEMORANDUM FOR:

MIA Issue

SUBJECT:
SUMMARY

With the end of American involvement in Vj.etnam, anci given the
,

exhaustion of possibilities by the Executive Branch to resolve the status
of the pending MIA cases, it is recommended that steps be taken having
'

as its objective the eventual resolution of these cases under the law.
This paper outline·s a plan which would accomplish the following:

1. It would be announced that the Executive Branch has
exhausted all immediate avenues and was prepared to proceed
to resolution of MIA cases in accordance with the law.
2.

The pendency of legislation to designate a ·congressional

body to review the MIA situation would be acknowledged and
gently endorsed in principle.
.;\1:

3.

The Executive would indicate that reclassifications

would be suspended for a period of 60/90 days anticipating
<

:fo

Congressional action.
PRESENT SITUATION:
The need to address the MIA issue definitively is press e d by two
factors.

First, there is a convention of famili e s of MIAs due to convene

in Vvashington on 18 July.

Additionally, there is presently p e nding a

•

2

,,

lawsuit in which both the parents and former spouse of a missing
American are seeking relief in the courts; the parents urging that no
reclassification take place and the former spouse urging that the
individual be declared dead.

The case is a hard one on its fads; the

plaintiffs are pressing to begin d~scovery {deposition of government
witness) so that the outline of the present status of MIA resolutions
will soon go public.
5556(b),
The relevant law, 37 U.S. Code/is very clear.

It provides as

follows:
"(b) When the Secretary concerned receives information
that he considers establishes conclusively the death of a
member of a uniformed service, he shall, notwithstanding
any earlier action relating to death or other status of the
:member, act on it a_s an official :report of death. After the
end of the 12-month period in a missing status prescribed
by section 555 of this title, the Secretary concerned, or his
designee, shall, when he considers that the information
·received, or a lapse of time without information, establishes
a reasonable presumption that a member in a missin.g status
is dead, make a finding of death. 11 {Emphasis Supplied.)
For more than two years since the signing of the Paris Agreement
;!-

tbe United States attempted through the Four-Party Joint Military Te a m
{FPJMT) to obtain an accounting for our mi;:;sing men and effect the
return of the remains of those who are deceased.

These continuous

efforts h a ve resulted only in the return to us in M a rch 1974 by the D R V of the
rema ins of 23 US s ervicem e n reported to h a ve d i ed in c a ptivity.

Sinc e

•

3
the recent fall of South Vietnam, we no longer have contact with the

/
/

DRV and PRG through that forum, and its future operation is questionable.
It should be noted that the DRV has, through a monitored radio broadcast,
linked its participation in efforts to accou!lt for the missing to implementation by the United States of Article 21 of the Ceasefire Agreement
(economic aid).
Recently introduced have been a number of pieces of proposed
legislation aimed at slowing or halting entirely the action by the
Secretaries of the Military Departments in making changes in the status
o{their missing members to deceased.

Although the language varies,

most contain contingencies which would be unacceptable changes to the

"'
existing statutory flexibility embodied in 37 USC.

These bills are quite

similar to those which were introduced unsuccessfully in the last period
of the 93d Congress.

i•

Additionally, Representative Montgomery has introduced H. Res. 335,
which now has over 250 co-sponsors, calling for the establishment fn the
:s
H0 11Se of a select committee to be charged with a complete investigation
of all aspects of the PW /MIA issue.

At the moment, there is a disposition

by Congressman M a dden (Rules Committee) to con s ign such a study to the
House Armed Services Committee.

4

,

,

The Services are continuin g to conduct reviews of the cases
of their missing member s when warrante d by such events as the
return of identified remains or as the receipt of additiona l :substant ive
informat ion of a relevant nature.

Addition ally, as in the past, the

Services continue to honor requests for reviews received from the
primary next of kin of their missing relative.

A number of reviews

by these circumst ances are currently in process, one of which has
resulted from the recovery and identific ation of the remains of the
crew of an F4 aircraft lost in South Vietnam on 12 May 1972.
PROPOS ED COURSE OF ACTION:
The recomme ndation is contained in the summary to this
memoran dum.

It will require Executiv e Branch agreeme nt to con-

elude that the Executiv e has made exhaustiv e and unpreced ented
efforts to account for the missing but with minimal results and that,
accordin gly, in conform. ance with the law, the Services must proceed
pursuant to statute.
Early Congress ional contacts must be made soon therefoll owing
in order to brief the leadersh ip and those chiefly intereste d in the is s ue
(particul arly Sena tor Goldwate r a nd Congres sm a n Rhod e s) and to
indicate to t h em support for the cre a tion of a Congress ional body to
provide a review and overvi e w of the s ituation.

/

/_ )

• F0-9()'

<'

.....

~

T h e DoD sbould d e velop a pl a n pursuant to which the con s ider a tion

"'~

of ca s es f or re v iew would be conducte d.

This \vould be roughly as foll ows :

5
Incidents which involve multiple personnel losses through
same circumstances and in which one or more other individuals''
either survive or have been declared deceased.
General chronological order by dates of loss.
Cases in which reviews are requested by primary next of kin
(reviews to be conducted as received, without regard to
categories above).
Cases in which significant new information is uncovered or
in which remains are recovered and identified would continue
to be reviewed on a priority basis.
The Executive Branch position would be required to be communicated
to the league convention, 17-25 July 1975.

This might be accomplished

by Presidential announcement which would include the following points:
The U.S. will continue to seek accounting of our men, whether
"·;.-

missing or deceased, through all available avenues - some
specific actions should be outlined.
""
Status
of individuals does not affect obligation of other side
nor our determination.
-- Conditions in SEA have necessitated a change in approach
through which to forward resolution.
It should be recognized, however, that there are potential problems

to this course of action.

They include:

~···--roli,
~·
()

E)
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Congress may intervene and change the law,

precludin~

resolutio n of the missing status of many ind.i viduals
for a long time into the future.

Arguments may be

made that the -statutes need to be modernize d, but
how that can be done to benefit the presently
missing without creating problems of retroacti vity
is not clear.
Certain members of

Cong~ess

and a number of family

members will doubtless see this as an attempt to
"Vlrite-of f the missing in action".

While the

basic answer to this that the Executive is attemptin g
to do what the la\v requires, this will not be vlholly
satisfacto ry in view of the year's delay following
the resolutio n of the lawsuit in v1hich the Executive
could have but has not proceeded with the status
reviews.
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July 1 8, 1 9 7 5
MEMOR ANDUM FOR:

PHILIP BUCHE N

FROM:

BRENT SCOW CROF T@

SUBJEC T:

DOD Memora ndum on MIA Issue

There are a number of problem s in the approac h propose d in the draft
DOD memora ndum on the MIA is sue (Tab A), some of which are
acknow ledged in the memo:
-- An announc ement that the Executi ve Branch was going to resolve
MIA cases "in accorda nce with the law" (i.e., hold hearing s and declare
MIA's dead) would certainl y arouse a storm of protest from many MIA
familie s. The families would undoubt edly urge -- possibly with quick
success -- rapid passage of present ly propose d legislat ion to slow or
halt any action by the Service Secreta ries to declare MIA's dead.
-- MIA families would claim that the Executi ve Branch 's decision
on resolvin g MIA cases is further evidenc e that it wants to write off the
MIA's. They would be strongly seconde d by, among others, Congre ssman
Rhodes, who will be a princip al speaker at the Convent ion, and Senator
Goldwa ter who also opposes an early resoluti on.
-- We will be in a stronge r politica l position to resolve these cases
after the Congre ss has reviewe d the whole issue either in a Select Committee (propos ed in Sonny Montgo mery's bill) or an Armed Service s Standing
Commi ttee (propos ed by Madden and which I conside r a prefera ble approac h).
-- We should not, howeve r, as the memora ndum propose s, tell the
Congre ss we are waiting to follow its lead and are putting the monkey on
its back with 60/90 days deadline for recomm endatio ns. The Congre ss
would resent this and probabl y could not come up with recomm endatio ns
in this short a time. As far as Hill action is concern ed, we should let
nature take its course.
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-- The Davis case {referred to on page 2 of the memorandum) is
not sufficient justification for early resolutions. It is a sticky case, but
we would do better to await the court1 s verdict. In any case, the relevant
law does not seem to require early action or set any time limit on delaying
resolution. If this is not so, there will eventually be court rulings to the
contrary.
--It may not be true that the Executive Branch has exhausted possibilities to resolve pending MIA cases; although we consider it unlikely
that Communist authorities will cooperate with us on this is sue.
-- The Defense Department is understandably anxious to resolve the
status changes issue. However, the impact, so far as the President is
concerned, would be wholly negative. We would be far better off to try
to get Congress on record on this before putting the President on record
on such an emotion-packed issue. The money involved is not that substantial any more and a little extra compassion, I think, is warrant~d.
In sum, I am opposed to the DOD draft memorandum.
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THE WHITE HOUSE
WASHINGTON

July 10, 1975

MEMORANDUM FOR:

GENERALSCOWCROFT

FROM:

PHILIP BUCHEJ\?w.13,

SUBJECT:

MIA Issue

I would appreciate your thoughts on the attached draft
memorandum from DOD concerning the MIA issue.
In addition, I am interested in any renewed efforts
that could be announced when DOD unveils its new
policy, e. g., referral of the issue to the United
Nations, etc.
As the MIA Families will meet in Washington
beginning on July 17 and with the President on July
22, I hope that I could get your initial thoughts by
c. o. b~ J~Jy lL
Thank you.
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9 July 1975

Draft

Honorable Theodore Marrs

MEMORANDUM FOR:

/

SUBJECT:

MIA Issue

SUMMARY
With the

~nd

of American involvement in Vietnam, and given the
'

exhaustion of possibilities by the Executive Branch to resolve the status
of the pending MIA cases, it is recommended that steps be taken having
as its objective the eventual resolution of these cases under the law.
This paper outline's a plan which would accomplish the following:
1.

It would be announced that the Executive Branch has

exhausted all immediate avenues and was prepared to proceed
to resolution of MIA cases in accordance with the law.
2.

The pendency of legislation to designate a -Congressional

·body to review the MIA situation would be acknowledged and
gently endorsed in principle.
3.

-;.

The Executive would indicate that reclassifications

would be suspended for a period of 60/90 days anticipating
,'t'

Congressional action.
PRESENT SITUATION:
The need to address the MIA issue definitively is pressed by two
factors.

First, there is a convention of families of MIAs due to convene

in Washington on 18 July.

Additionally, there is presently pending a
. \-·:;',[)
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lawsuit in which both the parents and former spouse of a missing
American are seeking relief in the courts; tlie parents urging that no
reclassification take place and the former spouse urging that the
individual be declared dead.

The case is a hard one on its facts; the

plaintiffs are pressing to begin discovery (deposition of government
witness) so that the outline of the present status of MIA resolutions
will soon go public.
s556(b),
The relevant law, 37 U.S. Code/is very clear.

It provides as

follows:
"(b) When the Secretary concerned receives information
that he considers establishes conclusively the death of a
member of a uniformed service, he shall, notwithstanding
any earlier action relating to death or other status of the
·member, act on it a_s an official :report of death. After the
end of the 12-month period in a missing status prescribed
by section 555 of this title, the Secretary concerned, or his
designee, shall, when he considers that the information
received, or a lapse of time without information, establishes
a reasonable presumption that a member in a missing status
is dead, make a finding of death. 11 (Emphasis Supplied.)
For more
than two years since the signing of the Paris Agreement
.~
the United States attempted through the Four-Party Joint Military Team
{FPJMT) to obtain an accounting for our mi$sing men and effect the
return of the remains of those who are deceased.

These continuous

efforts have resulted only in the return to us in March 1974 by the DRV of the
remains of 23 US servicemen reported to have died in captivity.

Since
·: <.)
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the recent fall of South Vietnam, we no longer have contact with the
DRV and PRG through that forum, and its future operation is questionable.

It should be noted that the DRV has, through a monitored radio broadcast,
linked its participation in efforts to account for the missing to implementation by the United States of Article 21 of the Ceasefire Agreement
(economic aid).
Recently introduced have been a number of pieces of proposed
legislation aimed at slowing or halting entirely the action by the
Secretaries of the Military Departments in making changes in the status
o!"their missing members to deceased.

Although the language varies,

most contain contingencies which would be unacceptable changes to the
existing statutory flexibility embodied in 37 USC.

These bills are quite

similar to those which were introduced unsuccessfully in the last period
of the 93d Congress.
Additionally, Representative Montgomery has introduced H. Res. 335,
which now has over 250 co-sponsors, calling for the establishment in the
.:;1>

House of a select committee to be charged with a complete investigation
of all aspects of the PW /MIA issue.

At the moment, there is a disposition

by Congressman Madden (Rules Committee) to consign such a study to the
House Armed Services Committee.

·J
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The Services are continuing to conduct reviews of the cases
of their missing members when warranted by such events as the
return of identified remains or as the receipt of additional "substantive
information of a relevant nature.

Additionally, as in the past, the

Services continue to honor requests for reviews received from the
primary next of kin of their missing relative.

A number of reviews

by these circumstances are currently in process, one of which has
resulted from the recovery and identification of the remains of the
crew of an F4 aircraft lost in South Vietnam on 12 May 1972.
PROPOSED COURSE OF ACTION:
The recommendation is contained in the summary to this
memorandum.

It will require Executive Branch agreement to con-

elude that the Executive has made exhaustive and unprecedented
efforts to account for the missing but with minimal results and that,
accordingly, in conformance with the law, the Services must proceed
~

pursuant to statute.
Early Congressional contacts must be made soon therefollowing
in order to brief the leadership and those chiefly interested in the issue
(particularly Senator Goldwater and Congressman Rhodes) and to
indicate to them support for the creation of a Congressional body to
.
. -· .( /)
provide a review and overview of the situation.

;

%
i)

The DoD should develop a plan pursuant to which the consi~:_~
of cases for review would be conducted.

This wo\1ld be roughly as follows:

•
5
Incidents which involve multiple personnel losses through
same circumstances and in which one or more other individuals
either survive or have been declared deceased.
General chronological order by dates of loss.
Cases in which reviews are requested by primary next of kin
(reviews to be conducted as received, without regard to
categories above).
Cases in which significant new information is uncovered or
in which remains are recovered and identified would continue
to be reviewed on a priority basis.
The Executive Branch position would be required to be communicated
to the league convention, 17-25 July 1975.

This might be accomplished

by Presidential announcement which would include the following points:
The U.S. will continue to seek accounting of our men, whether
missing or deceased, through all available avenues - some
specific actions should be outlined.
.

~

Status of individuals does not affect obligation of other side
nor our determination.
-- Conditions in SEA have necessitated a change in approach
through which to forward resolution.
It should be recognized, however, that there are potential problems
to this course of action.

They include:
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Congress may intervene and change the law, precludin~
resolution of the missing status of many ind.ividuals
for a long time into the future.

Arguments may be

made that the statutes need to be modernized, but
how that can be done to benefit the presently
missing without creating problems of retroactivity
is not clear.
Certain members of Cong~ess and a number of family
members will doubtless see this as an attempt to
"write-off the missing in action".

While the

basic answer to this that the Executive is attempting
to do what the law requires, this will not be wholly
satisfactory in view of the year's delay following
the resolution of the lawsuit in which the Executive
could have but has not proceeded with the status
reviews.

~

_....

,~

''b~\

' lJ
·-.....-""

•

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
WASHINGTON, D. C. 20301

...

15 July 1975

MEMORANDUM FOR:

Honorable Philip W. Buchen

MIA Issue

SUBJECT:

SUMMARY
With the end of American involvement in Vietnam, and given the
exhaustion of possibilities by the Executive Branch to resolve the
status of the pending MIA cases, it is recommended that steps be
taken having as an objective the eventual resolution of these cases
under the law.
This paper outlines a plan which would accomplish the following:
( 1)

It would be announced that the Executive Branch

has exhausted all immediate avenues and was
prepared to proceed to resolution of MIA cases
in accordance with the law.
(2)

The pendency of legislation to designate a
Cong-ressional body to review the MIA situation
would be acknowledged and gently endorsed in
principle.

(3)

The Executive would indicate that reclassifications
would be suspended for a period of 60/90 days
anticipating Congressional action.

PRESENT SITUATION
The need to address the MIA issue definitively is pressed by tw-o
factors. Firs~there is a convention of families of MIAs due to
convene in Washington on 18 July. Additionally. there is presently
pending a lawsuit in which the former spouse of a missing American
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is seeking relief in the courts, urging that the individu al be declare d
dead; the parents are expecte d to interven e in the suit, urging that
no reclassi fication take place. The case is a hard one on its facts •
involvin g an ai,plane crash, with the other crewma n already declare d
dead; the plaintiff s are pressin g to begin discove ry (deposit ion of
governm ent witness ) so that the outline of the present status of MIA
resoluti ons will soon go public.
The relevan t law, 37 U.S. Code, 8556(b) , is very clear.
as follows:

It provide s

"(b) When the Secreta ry concern ed receive s informa tion
that he conside rs establis hes conclus ively the death of a
membe r of a uniform ed service , he shall, notwith standing
any earlier action relating to death or other status of the
membe r, act on it as an official report of death. After
the end of the 12-mon th period in a missing status prescribed by section 555 of this title, the Secreta ry concern ed,
or his designe e, shall, when he conside rs that the informa tion
receive d, or a lapse of time without informa tion, establis hes
a reasona ble presum ption that a membe r in a missing status
is dead, make a finding of death." (Empha sis supplie d.)
For more than two years since the signing of the Paris Agreem ent, the
United States attempt ed through the Four-P arty Joint Military Team
(FPJMT ) to obtain an account ing for our missing men and effect the
return of the remains of those who are decease d. These continuo us
efforts have resulted only in the return to us in March 1974 by the DRV
of the remains of 23 US service men reporte d to have died in captivit y.
Since the recent fall of South Vietnam , we no longer have contact with
the DRV and PRG through that forum, and its future operatio n is questionable . It should be noted that the DRV has, through a monitor ed
radio broadca st, linked its particip ation in efforts to account for the
missing to implem entation by the United States of Article 21 of the
Ceasefi re Agreem ent (econom ic aid}.
Recentl y introdu ced have been a number of pieces of propose d legislat ion
aimed at slowing or halting entirely the action by the Secreta ries of
the Military Departm ents in making changes in the status of their

3
missing members to deceased. Although the language varies, most
contain contingencies which ·-.rould be unacceptable changes to the
existing statutory flexibility embodied in 37 USC. These bills are
quite similar to those which were introduced unsuccessfully in the
last period of the 93d Congress.
Additionally, Representative Montgomery has introduced H. Res. 335,
which now has over lSO co-sponsors, calling for the establishment in
the House of a select committee to be charged with a complete investigation of all aspects of the PW /MIA issue. At the moment, there is
a disposition by Congressman Madden (Rules Committee) to consign
such a study to the House Armed Services Committee.
The Services are continuing to conduct reviews of the cases of their
missing members· when warranted by such events as the return of
identified remains or as the receipt of additional substantive information of a relevant nature. Additionally, as in the past, the Services
continue to honor requests for reviews received from the primary nextof-kin of their missing relative. A number of reviews by these circumstances are currently in . process, one of which has resulted from
the recovery and identification of the remains of the crew of an F4
aircraft lost in South Vietnam on 12 May 1972.
PROPOSED COURSE OF ACTION
The recommendation is contained in the summary to this memorandum.
It will require Executive Branch agreement to conclude that the
Executive has made exhaustive and unprecedented efforts to account
for the missing but with minimal results and that, accordingly, in
conformance with the law, the Services must proceed pursuant to
statute.
Early Congressional contacts must be made soon therefollowing in
order to brief the leadership and those chiefly interested in the issue
(particularly Senator Goldwater and Congressman Rhodes) and to
indicate to them support for the creation of a Congressional body to
provide a review and overview of the situation.
The DoD should develop a plan pursuant to which the consideration of
cases for review would be conducted. This would be roughly as follo ·.v s:
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Incidents which involve multiple personnel losses
through same circumstances and in which one or
more other individuals either survive or have been
declared deceased.
General chronological order by date of loss.
Cases in which revie ws are requested by primary
next-of-kin (reviews to be conducted as received,
without regard to categories above).
Cases in which significant new information-is uncovered or in which remains are recovered and
identified would continue to be revie wed on a
priority basis.
The Executive Branch position would be required to be communicated to
the league convention, 17-25 July 1975. Thia might be accomplished by
Presidential announcement which would include the follo wing points:
The u: 5. will continue to seek accounting of our
men, whether missing or deceased, through all
available avenues - some specific actions should
be outlined.
Stat~s

of individuals does not affect obligation of
other side nor our determination.

Conditions in SEA have necessitated a change in
approach through which to for ward resolution.
It should be recognized, how ever. that there are potential problems to
this course of action. They include:
Congress may intervene and change the law,
precluding resolution of the missing status of
many individuals for a long time into the future.
Arguments may be made that the statutes need
to be modernized, but how that can be done to
benefit the presently missing ·without creating
problems of retroactivity is not -clear.
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Certain members of Congress and a number of
family members will doubtless see this as an
attempt to "write -off the missing in action".
While the basic answer to this that the Executiv e
is attemptin g to do what the law requires, this
will not be wholly satisfact ory in view of the
year's delay following the resolutio n of the
lawsuit in which the Executiv e could have but
has not proceede d with the status reviews.
Signed }lartin R. iiuJ.J.~
--···----- ·

Martin R. Hoffmann

