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MAY 9 1975 
MEMORANDUM FOR THE HONORABLE RODERICK M. HILLS 

Counsel to the President 

This is in response to your oral inquiry as to the manner 
in which the Executive Director of the Commodity Futures Trad­
ing Commission is to be appointed. 

Section 10l(a)(3) of the Commodity Futures Trading Commis­
sion Act of 1974, Pub. L. 93-463, 88 Stat. 1389, establishes a 
Commodity Futures Trading Commission ("the Commission"). 
Subsection (a)(5) provides for an Executive Director "who shall 
be appointed by the Commission, by and with the advice and 
consent of the Senate.u When President Ford approved the bill, 
he stated that this method of appointment "raises serious 
constitutional questions by providing for an executive branch 
appointment in a manner not contemplated by the Constitution,n 
and recommended the enactment of corrective legislation. 10 
Weekly Compilation of Presidential Documents 1366, 1367. 

The Commission is now being activated and the need for 
appointment of an Executive Director is at hand. The legisla­
tion requested by President Ford has not been enacted, and we 
have been advised informally by the Office of Management and 
Budget that its introduction is not now practicable. Accord­
ingly, we must deal with the appointment of the Executive 
Director under present law. It is my conclusion that he is 
to be appointed by the President, by and with the advice and 
consent of the Senate. 

1. Invalidity of the Statutorily Prescribed Procedure 

The pertinent constitutional text is Article II, section 
2, clause 2, which provides that officers of the United States 
are to be appointed by the President by and with the advice 
and consent of the Senate, except that "the Congress may by 
Law vest the Appointment of such inferior Officers as they 
think proper; i~ the President alone, in the Courts of Law, 
or in the Heads of Departments." Thus, the usual appointment 
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process involves both the President and the Senate. Congress, 
however, ·is given the power to provide three alternative 
methods for the appointment of inferior officers.l/ Those 
three methods, however, are exclusive; and Congress lacks 
the constitutional power to provide for any other variation. 
The Attorneys General in a line of opinions going back to 
1843 have consistently held that any attempt to vest the 
power of appointment in any officer or body:2/ other than the 
President, the courts of law, or a head of department is in­
valid. 4 Op. A.G. 162, 164 (1843); 10 Op. A.G. 204, 209 
(1862); 11 o~~ A.G. 209, 210-212 (1865); 13 Op. A.G. 516, 
521-522 (1871); 18 Op. A.G. 409, 410 (1886). 

Thus, the provision for the appointment of the Executive 
Director by the Commission, by and with the advice and consent 
of the Senate, is constitutionally deficient. The only con­
stitutionally prescribed alternatives to the normal manner of 
appointment do not include one which would exclude the Presi­
dent but not the Senate from the appointment process. 

2. Effect of Invalidity 

While the Constitution permits Congress to provide "by 
law" for one of the three alternative procedures, where it 
has failed to do so--even when that failure results from an 
attempt to employ an impermissible alternative--the usual 
method of appointment prevails. 

lf The Executive Director of the Commission is unquestionably 
an inferior officer within the meaning of the Constitution, 
and we need not burden this memorandum with elaboration on 
that point. In any event, the result would be the same if 
he were not an inferior officer; he would have to be appointed 
by the President by and with the advice and consent of the 
Senate, since none of the three alternative methods for appoint­
ment would be constitutionally available. 

2/ In 1886, Attorney General Garland took the position that a 
~subordinate commission" such as the Civil Service Commission 
was not a head of department. 18 Op. A.G. 409, 410 (1886). 
That opinion, however, was overruled by Acting Attorney General 
Biggs in 1933. 37 Op. A.G. 227. 
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The Act of March 3, 1865 sought to vest the power to 
appoint the Assistant Assessors of Internal Revenue in the 
several Assessors of Internal Revenue, i.e., officers who 
were not heads of departments. On that occasion, Attorney 
General Speed ruled: 

11* * * The Constitution confers on the President 
the power to nominate, and, by and with the advice of 
the Senate, to appoint, all officers of the United 
States whose appointments are not in the instrument 
otherwise provided for, and whose offices shall be 
established by law. In the case of 'inferior· 
officers,' Congress may provide for their appointment 
by the President alone, the heads of departments, or 
the federal tribunals. When Congress creates such 
offices and omits to provide for appointments to 
them, or provides in an unconstitutional way for such 
appointments, the officers are, within the meaning 
of the Constitution, 'officers of the United States 
whose appointments are not' therein 'otherwise pro­
vided for.' The power of a~~ointing such officers 
devolves on the President."- 11 Op. A.G. 209, 213 
(1865). {Emphasis supplied.) 

In connection with the Civil Service Act of 1883, which 
authorized the Civil Service Commission to employ a Chief 
Examiner, Attorney General Garland ruled that the power to 
appoint inferior officers could not be vested in what he con­
sidered to constitute a "subordinate commission" and that 
that power therefore was vested in the President, by and 
with the advice

4
rnd consent of the Senate. · 18 Op. A.G. 409, 

410-411 (1886).- On another occasion, Attorney General 
Garland declared that where a statute establishing an office 
was silent on the method of appointment "or mde no valid and 
effective provision on the subject," the power of appointment 
devolves on the President and the Senate. 18 Op. A.G. 298, 
300 (1885). 

37 Read in its context, the last sentence should be understood 
to mean that the power of appointment devolves on the President 
by and with the advice and consent of the Senate. 

4/ On the controversy as to whether 
constitutes a head of department in 
see fn. 2, supra. 
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Congress has agreed with those rulings of Attorneys 
General Speed and Garland. In the first-mentioned case it 
promptly enacted legislation vesting the power to appoint 
the Assistant Assessors of Internal Revenue in the Secr7tary 
of the Treasury. Act of January 15, 1866, 14 Stat. 2.5 And 
the Chief Examiner of the Civil Service Commission was 
appointed by the President by and with the advice and consent 
of the Senate from 1886 on, until Acting Attorney General 
Biggs ruled in 1933 that the Civil Service Commission is 
constitutionally a "head of department" in whom the power to 
appoint inferior officers could be vested. 37 Op. A.G. 227, 
228. See fn. 2, supra. 

3. The Issue of Separability 

The conclusion that the Executive Director is to be 
appointed by the President by and with the advice and consent 
of the Senate raises the question of separability. That is, 
can the remainder of the statute be applied as enacted, ex­
cising only the invalid appointment provision; or must other 
sections of the statute (!:..·.&· , the creation of the office of 
the Executive Director) be deemed invalidated as well? The 
above discussed Attorney General opinions do not directly 
address this point, but it is in any event one which must be 
resolved in the context of the particular legislation. 

5/ Senator Fessenden's explanation of this legislation on the 
floor of the Senate included the following statement: 

"* * * The act passed at the last session of 
Congress conferred the appointment of assistant 
assessors of internal revenue upon the assessor 
in each district. By the Constitution, all officers 
are to be appointed by the President with the 
assent of the Senate; but there is a provision that 
Congress may confer the appointment of such inferior 
officers as may be provided for by law upon the 
President alone, or upon the heads of Departments, 
or (I believe) on the Judges of the Supreme Court 
(sic). Consequently, this power thus granted was 
one that could not be exercised by the assessors, 
and the President has been obliged to make the 
appointments." Gong. Globe, 39th Gong., 1st Se~ 
p. 160. ~~~· FOJi()t' 

For Congressman Morrill's explanation-of the b~ll, se~ 
id., p. 98. ~ , ~·. 
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In the present case, at least, the issue presents no 
difficulty. While the 1974 enactment, it is true, does not 
contain a separability provision, it is an amendment to a 
statute which does. See 7 U.S.C. 17. Moreover, there is 
nothing to suggest that Congress attached such importance 
to the appointment provision that it otherwise would not 
have enacted thestatute or established the office. To the 
contrary, the legislative history indicates that the method 
of appointment came about almost accidentally, in conference. 
The House version of the bill provided for appointment of the 
Executive Director by tha,Coamission alone. H. Rept. 93-975, 
p. 21. The Senate version provided for appointment by the 
President, by and with the advice and consent of the Senate. 
S. Rept. 93-1131, p. 2. The conference committee combined 
those two approaches (S. Rept. 93-1194, pp. 33-34), presum­
ably without realizing that the scheme thus created was 
unique (as shown by our computer check of current federal 
statutes), and unconstitutional. In comparable circumstances, 
compromise provisions of a constitutionally objectionable 
nature inserted in legislation in the conference stage have 
been considered to be separable. See 41 Op. A.G. 230, 235 
(1955). 

Anton:a\ Scalia 
Assistant Attorney General 

Office of Legal Counsel 
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THE WHITE HOUSE 

WAS HINGTON 

May 22, 1975 

MEMORAl.\lDUM FOR 

THE HONORABLE ANTONIN SCALIA 
ASSISTANT ATTORNEY GENERAL 

After reading your memo to the Attorney General of 
April 28 on the Inflation Impact Statement, I asked 
for suggestions in my office as to what might be 
done to overcome or limit the possibility that the 
requirement for impact statements would enable private 
litigants to enjoin executive action. 

The proposal I received from Dudley Chapman suggests 
including a new paragraph in the President's Executive 
Order to be inserted betw~ the present sections 4 
and 5. The language suggested is as follows: 

No legislative proposal, regulation or rule 
shall be delayed, invalidated, or otherwise 
impeded by alleged or actual failure to 
comply with the terms of this order. Enforce­
ment of the requirements herein shall be 
effected exclusively through the supervisory 
powers of the President and the Office of 
Management and Budget. No judicially enforce­
able duty is imposed by this order, the terms 
of which shall be automatically suspended as 
to any official or agency against whom or 
which a suit is filed on the basis of this 
order, effective on the filing of such suit. 

, , 'U8' 
/ · 7 ~·· . ~\ 
Philip W. Buchen 
Counsel to the President 

4 
u 



MEMORANDUM POR: 

FROM: 

May 9, 1975 

teEN LAZARUS 
DUDLEY C!L'\l'MAN 

PUILIP BUCHEN 

Attached is a memo from the Attorney General 
on Inflation Impact Statements. 

Kindly let me have your comments. 

Attachment 
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~.epurlnt2trl nf ]usitce 
~tlhsf!inston, J3.C1I._ 2ll53Cl 

NEHOR:.;NDUM FOR TnE ATTORNEY GENERAL 
Re: Inflation Impact Statements 

APR i 8 T975 

This is in response to your April 3 request for this Office's views on the legal aspects of the OMB memorandum concerning Inflation Irupact Statements required by Executive Order No. 11821. It was the conclusion of the memorandum that the required impact statements would not enable private litigants to enjoin Executive action. Our information from OMB is that this Department had no participation in the preparation of the memorandum. Apparently the legal posi­tion was developed by the General Counsel of the Wage and Stability Council. 

As you are aware, a preliminary injlli1Ction has been granted in Independent Meat Packers Ass'n v. Butz, Civ. No. 75-0-105 (D. Neb. April 14, 1975), at least partially on the basis ·that the Inflation Impact Statement by the Department of Agriculture was insufficient (see the attached cmmnunica­tion to the Civil Division) • This preliminary injunction was affirmed by the Eighth Circuit on April 15. The initial indication is, therefore, 'that the failure to make, or the insufficiency of, an Inflation Impact Statement \vill provide a b a sis for enjoining Executive action. The Civil Division tells us that the case will now be heard on the merits and i n that connection the Government \vill again argue that the impact s t a t e ment is not a proper basis for judicial relief. 
The c o urt's willingness to review the i mp a ct statement i s n o t surprising when one considers judicial reaction to the requirement of a NEPA statement. It is my estimate that, while o b j e ctions to standing and jurisdiction may be upheld in particular cases, the courts will not sustain the broad proposit ion that the Executive order can never support the granti ng o f an injunction. Cf. Service v. Dulles, 354 U.S. 363 (1957); 5 u.s.c. § 702, 706(2) ~ 

A~~ia 
Jl.tt.achrnent 

Assistant At~o rney Gen~al Off i c e of Lega l Coun~l 
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THE \VHtTE HOCS:C: 

\V.-\SHi:'o:GTO:-; 

June 3, 1975 

1V1EMORANDlJ"""M FOR: Jerry Jones 

Philip Buchen rJ?LJ.B. 
I 

FROM: 

I believe that you will find the attached memorandum 
2.nd opinion regarding GAO's lack o£ authority to audit 
certain White House Office accounts to be of particular 
interest. 

l'v1y office is available for any contL."lued assist2.nce that 
you require on this matter. 

Enclosures 

cc: Bob Linder 
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TH!:: WHITE HOUSE 

:N1EMOR._.I\NDU:\,~ FOR: 

FROf.i!: 

Subject: 

WAS H I C'l G T 0 N 

June 3, 1975 

'-~ ·"':: 

PHIL BUCHEN · 

BARRY ROTH t;( 

OLC Opinion On the GAO Request 
to Audit the Presidential Travel 
Account 

The 2.!±ached opinion of the O ffi ce o.f Legal Counsel responds 
to a request from GAO to audit the Presidential Travel Account. 
B2.sically, OLC makes the followi."lg conclusions: 

1. GAO lacks the authority to audit the pre-FY 
1975 accounts for Presidential travel, official 
entertainment, newspapers, periodic2.ls , and 
teletype news service. 

2. Despite a contrci;ry intent by Congress in 
eliminating the reference to a Presidential 
certificate in the White House Office appropria­
tion, the appropriation only served to amend 
3 U.S. C. 103 to expend $100,000 for Presidential 
travel, accountable only on the President's 
certificate. 

3. This change in the 2.ppropriation l2.nguage doe~ 
subject to GAO audit FY 1975 expenditures by the 
·white House Office for official entertainment, news­
p2.pers, periodicals, teletype news service and the 
hire of passenger motor vehicles (unless paid for from 
the Presidential travel account). 

4. The failure of the former President to account by 
certificate for such ex-penditures does not allovv GA 
to audit these accounts. 



.. 

2 

5. It is proper for a later President to certify 
expenditures under a former President. 

On' this last point, I recommend that we prepare a certifi.cate 
for President Ford's signature only if this ~:?rmality is insisted upon by GAO after discussions vv·ith their c:'(lditors and the Star£ 
Secretary 1 s ofiice, in which Bob Linder has asked me to join 
him. L.J. addition, Jerry Jones should give some consideration 
to .L'ne po 1 i.~-;~...,1 -reac+-io.,., "-"h=>+ ITl"'Y ,.,.,...cu.,..;,., +J,e r.o.,..,o.,..O:ss ~ ~ a l. . !._t... ............ c:;;..._ - l.- ..:. .... ~.:.--- l. .... - -- -- ..;.,,;._, v .. - ..._; .... ~0........... a..u 
result o£ this op:.nion. lvly initial reaction is that this \vill 
not ba--e 2. a -e-.!.. er'";c.ct on- \."'hethP-r +he neu1 i.lTJ,-i+P Hon s-=-- v o.!. ~l. ..~...- - ·y_ ,.._-...~_ -·- -- " Y. ---- -- - -

authorization bill will provide for the continued use of certificate 
accou..lJ.ts. Congressional focus is more likely to be based on the 
simpler issue of accountability, wholly apart from what was 
allowed in the past~ 
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.JUN 3 1975 
.HEHOR.ou\!DUH FOR. HONORABLE PHILIP vl. BUCHEN 

Counsel to the President 
.. 

Re: GAO audit of Presidential trav<;:)f accou..."l.t 
..... : . . ,-: This . is in response to your memorandlli'TI of Hay .2 I 1975, requesting my views on the above subject. 

Exuenditures Prior to FY 1975 

Prior to F:l 1975 both 3 u.s.c. § 103 and the appl.J..­cable appropriation acts provided that Presidential travel expenses were to be accounted for solely- on the certificate of the President. This has been the con­sistent interpretation o£ those laws by this Office and · the old Bu~eau of ~e Bu~get--presuw~ly accepted by GAO itself--over the course of many administrations. 
Th.e intecyretation by GAO of b~e 1974 White House appro­priation, Pub. L. No. 93-143, 87 Stat. 516 (1973), based merely on L~e gr~matical structure of the sentence in the appropriations act containing the certification authori.ty (arid·· assUJ.-n.ing the inapplicability of 3 . U.s .C. 
§ 10 3) , conclude~ that only official entertaiPinent ex­penses of the"President may be accounted for by certifi- . cate. Memorandum from -G~neral Counsel 1 Pau~ G. Dembling to Director, FGMS,~dated 1:1ar. 27, 1975 1 at .2. This con- · clusion,however, ignores the legislative history of the provision 1 central · to \'lhich is the fact that the Presi-· dent' s· authority to account for certain ~f..!ii te House Office f~~ds solely by certificate originated nearly 70 years ago specifically with regard· to travel expenses a~d that the President's travel expenses have been . accounted for solely by certificate ever since that time·. 

The first aut_l,.orization and appropriation for 
Presidential travel expenses was made by the Act of June 23" 1906, c. 3523 1 34 Stat. 454. That Act provided: 

· ... . . . Th~t· hereafter there may be expended 
for or on · account of the ·traveling expenses of. 

·the President of the United States such Slli~ as Congress may from time to time appropriate, not 
exceeding twenty-five L~OUSru!d dollars per an~um, such sum when appropriated to be expended in the 
discretion of the President and accounted fbr 
his certificate solely. 

• 
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Ther~ is hereby appropriatea; out of any 
money in ·the Treasury not othendse appropriated, 
for the purposes authorized by this Act for the 
fiscal year nineteen hundred -and seven, the sum 
of twenty-five thousand dollars. · 

. ·.·. (The first paragraph, or authorizing pa-r·~graph, virtu-
ally u..r1changed- except as to arnount, is -no\v. found as 
3 u.s.c. § 103). Beginning the next fiscal year, the 
appropriation la~guage took the form: 

For traveling expenses of t.l-Ie PresidE:J.""lt 
of the United States, to be expended in his 
discretion and acco~""lted for on his certifi­
cate solely, ttv-enty-five thousand dollars. 
Act of March 4, 1907, c~ 2918, 34 Stat. 1342~ 

This language in the alli,ual appropriation acts remained 
exactly the same until 1922, \vhen the v1ords "and official 
entertainment" were inserted beh;een "traveling" and 
"expenses". Act of June 12, 1922, c _: 218, 42- Stat." 636. 
Both travel and entertairu-nent expenses v7ere now to be 
acco~~ted for solely by certificate . . This language was 
not changed until 1945, although the a~ount appropriated 
varied during the depression years. The change in 1945 
eli~nated the separate appropriation for Presidential 
travel and entertainment, instead including thern _as one 
category of eh~ens~s under the appropriation for the 
vrnite House Office)s salaries and expenses. The appli­
cable portion of that appropriation now read: 

* * *; and travel and official entertai~~ent 
expenses of the President, to be accounted for 
on his certificate solelyi •••• Act of 
May 3, 1945, c. 106, 59 Stat. 106. 

Clearly, travel was still to be accounted for solely by 
certificate. This la..r1guage was uncha~ged Q~til 1954 
when it was changed only by the inclusion of three new 
items to be accounted for by certificate, reading: 

* * *; newspapers, periodicals, teletype news 
servi~e, and travel and official entertainment 
expenses of the President, to be accoQ~ted for 
on his certificate solelyi .... Act of 
June 24, 1954, c. 359, 68 Stat. 273. 

-2-
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Th i s r enain e d the language in the annual appropri ati o n ac·c s unt.il 1959, \vhen a corc .... '7!a. ivas adde d b eb·ieen " t rave l'' a .::r! " and." Act o f July 8, 195 9 , Pub. L . . No. 86-7 9 , 73 S·ta :. . 1 6 2. \-Tha.te v er the explanation for this pu_r1ctuation ch a :ger it ca~ hardly be ~hought to have overturned fi f ty ye a . .'r:s o f practice \vi th regard to the accounting for 
Presid~ntial travel without sone cowment .by Congress. 
Indeed~ travel · expenses continued to be .:~ccounted for solely on the President's certificate. >'!n-1970 the parenthetical liroitation on the a~ount to be e xpended on Presidential travel ·was added. Act of Sept. 26, 1970, Pub. L. No. 91-422, 84 Stat. 876. This -;-;as done illerely to loosen the restriction of 3 U.S.C. § 103, which since 1946, Act of Aug. 2, 1946, c. 744, § 17(c), 60 Stat. 811, had limited the &7-ount expendable on Presidential travel to $40,000. ~Hearings on Department of Treasury and Post Office and Executive Office Appropriations f or 1971 Before the Subcormn. of the House Corrun. on Appropriations r . 9lst Cong., 2d Sess., pt. 3, at 6 (1970). Ther~ is no indication that it was meant to change the accounting for those expenses. This language was continued through the Executive Office Appropriation Act of 1974, Pub. t. No. 93-143, 87 Stat. 516. · 

As can be seen from this historical Slli~~ary, the category of expenses accountable solely on the President~s certificate began 'tHi th travel expenses and -.;,.;as enlarged to include the expenses of official entertain_rv.ent 1 ner,vs­papers1 periodicals, and teletype news service. · There is not the slightest indication that the original practice of accounting for travel e x penses by Presidential certifi­cate was ever intended·to be cut back--at least until the Executive Office Appropriation Act of 1975, Pub. L~ No. 93-381, 88 Stat. · 619 (hereinafter 11 the 1975 Ac-t"). Finally, as discussed below, the language in the appropriation acts authorizing D~e accounting for Presidential travel by certificate was actually surplusage, since 3 u.s.c_ 
§ 103 explicitly provides for the President to account for his travel expenses solely by certificate. 

For these reasons it cannot be seriously doubted that, a t least until the 1975 Act 1 Presidential travel \vas 
accountable s 'olely by the President's certificate and 't·las not subject to GAO audit . 

., 
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FY 1975 ~xoenditures 

In the 1975 Act for the first time Congress did not incluce the statement L~at Presidential travel and entertairrrc,ent expenses could be accoQ~ted for solely on the Pre sident's certificate. This was not an oversight, but rather L~e result of a deli~erate at~empt to subject the hcndling of these expenses to GAO audits.*/ It is roy concluslon, hmvever, that despite tl:~e·,. i-ntent of at least L"l-lose Congressmen \vho produced and urged this pro­Vi!?ion to bring Presidential expenses within GAO revie;,v- 1 the means chosen--deletion _of the certification language which had existed in previous appropriation acts--•.,as not equal to that purpose. That is, even \vi tl1.out D.'l.e certi­fication language in the 1975 Act, the provision in 3 U.S.C. § 103. remains, and this provision authorizes ~'1-e certification of all $100,000 of the Presidential travel expenses paid for by the 1975 Act, not just the $40,000 mentioned in 3 U.S.C. § 103. 
-One must agree with GAO that "appropriation acts may vary the terms of authorizing legislation to long as a successful point of order challenging such variance is not interposed. • ~ • " · Hemorandu1'TI. cf · Paul G. Dernbling, . supra, -at 3. Thus; viewing 3 U.S.C. § 103 as an authori­zation statute, as GAO apparently does, id. at 2, the language in the 1975 appropriation for ~Presidential travel, "not to exceed $100,000, 11 varies that phrase in 

*/ The actuq.l lansuage~ in t."fle \'Thite House Office appropri·­ation provision of the, Act \vas inserted on the floor of the House and Senate after the Conference Committee had . met and reported the bill, H.R. 15544, 93d Cong.r 2d Sess., because the Conference language had been keyed to a companion \~ite House Office authorization bill, H.R. 14715 a~d s~ 3647, which it was discovered would not pass. SenatorHontoya, chairman of the Senate Appropriations Corr~ittee and the Senate manager in the Conference Committee, stated that the new languagt;: \vas n completely in line wit.-,_ the authorizing bill, and· is only a technical expedient •••• " 120 Cong? Rec. S 15022 {daily ed. Aug. 15, 1974). The "authorizing bill" would have, among other things, explicitly subjected travel expenses to GAO audit, amending 3 U.S.C. § 103. See 120 Cong. Rec. H 5657-58 (daily ed. June 25, 1974) {Eckhardt ~mendment to H.R. 14715) and 120 Cong. Rec. S 12965-66 (daily ed. July 18, 1974)(Hatha'>vay amendment to s. 3647). 
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3 U.S.C. § 103 tha·t says "not exceeding $40 1 000 per annl.Lrn." I f the 19 75 Act h ad gone on to say that the expenditure of t he se fwJ.ds \Y"as to be subject to GJl_O audit, it would like\·7ise have varied that clause in Section _10 3 \·7hich states: "such su..-n "dhen appropriated to be • • • accounted for on [the President 1 s] certificate so~~ly." The 1975 Act, hm-7ever, did not so pro·.;-ide; it ITcC,:Ci:e no mention of the means by \oi-hich the expenditures -.;.;rei;~ to be accounted for. Thus, . inas~uch as the provision dealing with account­ing in 3 U.S.C. § 103 was not varied, it was not affected and it re!:l.ains. 

The President's travel flli~ds w~y be accounted for solely on his certificate up to the amount actually appropriated by Congress. The $40 1 000 limitation in Section 103 applies to L~e ruuOQ~t Congress w~y appropri­ate {-.;vhich limit was varied by the appropriation itself) and is not a separate limit on the amount the President may account for on .his certificate. The "su1n" \vhich the President may account for on his certificate is "such sum as Congress may from time to time appropriate." Thus, even for FY 1975, Presidential travel furids may be accow~ted for on the President's certificate solelyi this is not true of official entertai~rnent expenses and the expenses of newspapers, periodicals, teletype ne\vs service, and the hire of passenger motor vehicles {unless paid for from the travel account) , which no longer may be accow~ted for by certificate. 

Handling of Certificates 

Your final inquiry involves the handling .of the certi­ficates. Initially, I must disagree with GAO . that the failure of the Pres{derit to account by certificate for his travel expenditures would subject those expenditures to GAO audit. Section 103 of title 3 states that the su..rn appro­priated is "to be • • • accounted for on [the President 1 s] . certificate solely. 11 (L-nphasis added) • The 1974 appro­priation act states similarly that the fQ~ds are nto be accounted for solely on his certificate." . (Emphasis added). The obvious meaning of L~is language is that the certificate is the sole means by Y7hich these funds shall be accounted. for. If the President fails to IT~ke such a certificate, he may beiviolating the statute, but the remedy lies in Congressional sanction. There.is no basis for creating out of whole cloth a different remedy--a GAO audit power in flat con tradiction to the sta tutory prescription that the President's certificate is the ~means of accouni;,i~g .. 
. l"""""""t.• tO-t 

-s- ...,~ • <J 
. -~ • <' • 
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As to the fo~ of the certificate: The Blnlm~~ legal requirerrcer..t ,·..rould seelll to be simply a signed stc.t.e2ent by t.he President as to the nlli--nber of dollars expend~d fron this c.ppropriation and a declaration that they 'i:Jere spent solely for Presidential travel expenses as contemplated by the appropriation act,;·:. Clearly, a later President may certify c.s to expenditures U.."1der a former President. .J·' 

., 

6 
___,~~ 

A:ntoni:J/scalia 
Assistant Attorney General 

Office of L~gal Counsel 

., 
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MAY 8 1975 

£.~10R.AJ.~pUM FOR HONORABLE WILLIAM E. CASSEL."i'lli I I 
Counsel to the President 

Re: Inaugural Nedal and Inaugural P~r'~te. 

You have askod our advice concernL~g the appropriate 
procedures by which th~ Fre3ident may make charitable 
designat.ion.s of th~ royalty proceeds accruing fro!ll the sale 
of· the medals and plates· marketed in the name of the In­
augural Hedal Committee by the Medallic Art Company and 
T:ae Franklin Mini: respectively, and the tax consequences 
to the President~ if arry, of such designations. 

As to your first question, there is no established 
p~ocedu::-e for ma."t(.ing ~uch designations. · We would think 
tha~ a letter from the President to tha Inaugural Medal 
Committee expressing h~s preferences would suffice. In 
light of the tax discussion below, the letter should avoid 
any im?lication that the President is directing a disposition 
o f funds to which t-..e has any claim Ot' over which he possesses 
any legal right of control. 

The question as to ta~ consequences is difficult to 
answer without a comprehensive k.."'lowledge of the facts in­
v ol ved. It is possible, of course, for payment to a third 
person, even to a charity, to constitute n incorne11 to the 
President, if that payment is made at the PresidentJ·s request 
in order to discharge a legal obligation to him, or as com- · 
pe.Ilsation for some ser~ica or benefit he had rendered or 
conie~ed. On the basis o£ the facts t-re know, this does 
not ap!)ea:r to be the situation in th2 p:re.sent case; but the 
matter can be determined with certainty only by discussions 
with t ha principals invnlved. Pending such fu~ther investi­
gation, we must condition our opinion upon the accuracy of 
t he following-· factual premises: 

.. 



• ., 

As \o.'e understand the situation, the Inaugural Nedal 
Committee >:¥a9 for;ned with the 11approva111 of the P:;:-esident 
t o make an:angaments for an "Official Presidoential £1edal11

• 

We take it that Presidential approval was sought only be­
c ause it seemed courteous a.'ld aoorool"iate to advise the L ~ 4 • 

President of, and obtain his consent to, .:M enterprise -.;mich 
was being formed by friends and former cdlleagues to honor 
his inaugural--and that there was not involved the obtaining 
of any consent · f=om . the President ·which v1as legally neces sar.1 
for) or f1n.a~ci.ally adv:nt~gsous t.o, the Committeets operation. 
(There was, in our opinion, no legal necessity to obtain the 
?residant's consent to reproduction of his image · or signatu~. 
There migb% have been soiill!financial advantage to the Colmllittee 
if his "endorsement" was to be fe.atured in the advertising o:r 
p:comot:ion of the project, but 'tre do not understand t!at this. 
was intended or occu3:red. ) We prssums that the Committee's 
commitment to let the President designate charities was pro~pted 
by similar sentiments--not accorded to him .for any value :re- · 
ceived, but merely cut• of a sense of appropriateness that any 
profits from an enterprise meant to honor his inauguration 
should be given to a charity which he personally favored. 

All of the material you have forwarded to us is · consistent: 
with the foTegoing analysis. The ona item which gives U3 some 
pause is Senator H.atfie;ld t s desc:ript ion of the Pres idant' s · 
original consent as ngoi.ng to the· re-formation of the Committee 
to do an Official Presidential ii£edar'. We are not clear on 
what makes a .l:Oledal an 12official11 medal. If the ohrase was . .. 
meant to imply that the medal . would be adv.ertised and pro-
.mot.ed aa having tha Pre.sidant' s formal endorsement~ the pre:.. · 
mises of our ooinion would be eliminated. If the ohrase was 
mea11t to imply- that the President would publicly object to 
the striking o£ a conmemorati"'.Te medal by any other group, the 
same result would follow" The totality of the materu1 you . · 
fc:rwarded, however, does not support that viaw o:f the matter, 
and we taka it: tr..at the "oilicialnass" of the medal merely 
referrad to its issuance by a committee chai~ by a United 
States Senator, and numbering among its n:iembers other senators ~ 

. and representatives and a fol:!:ler chairman of the Inaugural 
Committee. This point in particular, however, might ~rant 
further investigation~ ~u· ~ 

~ 
. ,. 
~ ... 2 - ~ ~ . " • 
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"G~o3s incol:ilen is defined in sectic,_1 61 of the Internal 
Revenue Coda, 26 U.S.C. § 61. The only portiona of the 
d ,.. . . . . ' . ' ld i 1 1 1 1 t ,. erLn~c~on ~~~en cou conce vaD-Y oe re_evan xo~ present 
purposes are "(1) Compensation for s~rvices including fees, 
commissions and similar it:::.mstt, and "(3) G.~L'"ls derived from 
dealings in property. n On the factual premi::;es described 
above, it is clear that neither of these provisions would · 
apply. 

The Z~ Division o£ this Dep.artment: h.aa infom.ally 
conc~~~d in the above vie'lis concerning the tax aspects 
of this matter. You might wi.ah, however, to consult the 
Internal R-~enu.e Service in order to place the matter beyond _ 
doubt. 

Antonin Scalia 
Assistant Atto-rney General 
Office of Legal Counsel · .. , 

- 3 -
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Exchange of Correspondence concerning 
letters published in Family Weekly .... listed as 
Humorous L tters to the President. 

Frank, Morton 
Lowell, Juliet 
Persky, Mort 
President's Policy 
Justice Dept. Opinion 
Press 

Material filed in Lowell, Juliet -­
and in Justice Dept. Opinions 
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THE vVHITE HOUSE 

WASH!?\ GTON 

June 4, 1975 

Dear Mr . Frank: 

Many thanks for your letter of May 29. 
So far as we are concerned, we shall 
gladly let the matter rest where it is. 

... 

I am glad to learn that we have both 
had the happy experience of attending 
the University of Michigan. 

Sincerely yours, 

i:!f!d.~~ 
Counsel to the President 

Mr. Morton Frank 
President 
Family ~veekly, Inc. 
641 Lexington Avenue 
New York, New York 10022 
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More than 10,700,000 paid circulation through 309 influential daily newspapers 

MORTON FRANK 
President and Publisher 

May 29, 1975 

Dear Mr. Buchen: 

Your reference to "confession and avoidance" seems to have hit the nail on the head. 

If you and The President are happy, or at least have decided to let matters lay (or is it lie?), we'll do the same. 

You have or will be getting a letter from our Editor, Mort Persky. 

It may be that the byline in question won't be appearing in FAMILY WEEKLY in the future ... 

Some time I hope our paths will meet, and not just 
because I'm a graduate of the University of Michigan. 

Philip W. Bucnen, Esq. 
Counsel to The President 
The White House 
Washington, D.C. 

Cordially, 

-?~~~ 
Horton Frank 
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MORT PERSKY 
VICE PRESIDENT 

EDITOR 

• 

May 23, 1975 

Mr. Philip W. Buchen 
Counsel to the President 
The White House 
Washington, D. C. 

Dear Mr. Buchen: 

fJp~-

~ 
vr-~ 

Juliet Lowe l l sent me a copy of the letter she mailed to you last week. 

I 1m assuming that you now have the facts that you requested, and don 1 t require further information from us. However, if I 1 m wrong in this assumption, I hope you will not hesitate to let me knm''· 

If necessary, you may reach me by telephone at area code 212/ 935-3796. 

With warm regards. 

sincere 1 y' .. --..., 

/---·"--"'- -, 
_,/' 

Y. /l<~...r·<, h p-·;· ·C).// ._.7 
/ Mort Persky 

/ 
/ 

~'\P : Svv .-
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MORT PERSKY 
VICE PRESIDENT 

EDITOR 

Mr. Philip W. Buchen 
Counsel to the President 
The \~hi te House 
Washington, D. C. 

Dear Mr. Buchen: 

May 21, 1975 

Simply for your informati~n, here's our latest effort 
on behalf of White House humor, coming up in Sunday's 
Washington Star. 

As you may know, we work on extra-long deadlines, so 
that this story was produced more than two months ago, 
and went to the printer six weeks ago. 

With all good wishes. 

~=r~'7 
~\ort Persky .' 

i 

MP: Slf./ 

Enclos ure ; ,,/" 

\/ 

FAMILY WEEKLY, INC. I 641 LEXINGTON AV ENUE, NEW YORK, N.Y. 10022 I AREA CODE 212 935-3796 
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THE WH ITE HOUSC: 

WASH IN GTON 

May 2l, 1 975 

Dear - Mr. Frank: 

Following receipt of your letter of May 12 and a subsequent le-tter to me from ~..r. Persky o£ your publication dated May 13, we received a letter from Ms. Juliet Lowell, a copy c;>f whic2 is attached. 
· 

In legal terms, Ms. Lowell's. answer amounts to a "confession and avoidance," al'though it appears that you, as well as your readers, we~e victims of Ms. Lowell's humorous hoax. I find it diffi­cult to feel outraged at this circwustance, and I leave it to you as to whether you want to react differently. 

Sincerely, 

r . 0l ! 
, ~V -

I ,1, "'...r'" ; t 
:"17' ; /-'· ~/ /--. <.. '-' u> 

II 
f 

/"'7 /'(/ n ./J'l? L #. I ~-J~ ~~.. . II Philip ij. Buchen 
Counsel to the President 

Mr. Morton Frank 
President and Publisher 
Family Weekly, Inc. 
641 Lexington Avenue 
New York, New York 10022 

Enclosure 
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.~ .... _ - May 17 ; 1 975 

Dear Mr. Buchen, 

Family Weexl .y has turned over to :me your letter 
of M3y 10, 1 975, and I am delighted to have this 
opportunity to be in touch with you. 

-- In the past 42 years I have published 13 books, 
11 of whi ch have been made up of laugh-provoking 
l etters addressed to Heads of Stat e, Famous People, 
and memoer s of the various professions. Sometimes 
those addres sed have given me the letters, other times 
I ha-ve made t hem up. Judge Learned Band explained 
to me that the rights to publish letters belong to 
the writer - not to the recipient. 

In 1957 I went to London with the &~erican Bar 
Ass . and was dined by the 11Masters of the Bench 11 at 
the ~.liddle Temple and attended the Q;ueen 1 s Garden Par­
ty at Buckingham Palace . The result of this trip 
was a book titled '~Dear Justice, a Book for the Just, 
the Unjust and those who just like to laugh. 11 3 
u. s. :~ Supreme Court Justices appeared therein as 
well as 2 Justices of the Royal Court of England. 
One of my very happy moments occurred when Justice 
Harlan, on being introduced to me at a banquet, 
said 11Miss Lowell, I read 'Dear Justice,' my col­
leag u es could never have produced those letters -
they are so witty you mu-st have made them up.tt 

My letters haveoppeared at various times in Read­
ers Digest, Harpers, Good Housekeeping, Cosmopolitan, 
ete. Parade ran my letters to President Kennedy in 
1 96 0 and in October of 1972, Family Weekly ran 2 
pages of letters titled 11 Dear Candidate, zany Letters 
from the American Voter. 11 These were unintentionally 
funny le ·t; ters addressed to President Nixon and Sen­
ator McGovern, V. P. Agnew and Sargent Shriver. 

You may wonder why I did not answer Mr . Lazarus's 
lett e r of March 4th. In early February I had phoned 
Mr. Robert Orben to ask him for f~~y letters. He 
tol d me that he had read my books and loved them, 
t hat he would send me copie~ of the President's 
s peeches from which I could garne:r- ideas for letters. 
I then asked .fi!r. Orben to transfer my c all to Mr. 
Rushen. As he wasn't >there , I spoke to tili ss O'Neill 
and when I d i d not hear from her, I 1~ote. 

T or: March 6th, I r;ceived a letter from Mr .. Lazarus. 
J_n hls 2nd. par agrapn, he wrote ?~Should you wish to 
undert~ke this work on the basis that profits and 
royaltles beyond a stated amount representing y our 

:2J3 J~~lst 7DtJJ §tr~~et 
B n1tPrfiphJ jJ-27DU 

-~l1(12J]l_J)t~f)11 
Nt~1v, -·rnrJi, ~.1:_ l0021].lOl)SB 

{:J])]~: 1Hotelhnnlp , · · · 
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tLme and other incurred costs , be donated to cha­rity, we would be happy to further consider this matter 11 

As the letters appeared in Fa.Tilily Weekly on March 9th. · the '1further consider n seemed to pre­
clude more correspondence at that time. 

F&~ily Weekly paid me $300 for the page which of course did not cover the time, thought and ef­fort I put into this project. 
However no sooner did I receive their check than I sent half of it to my favorite charity, my daughter, who has two children at college and needs whatever help I can give her. 

I feel myself exceedingly fort~~ate in that while I &~ working, I can create laughter to coun­terbalance the great strain of living and so help to preserve the sanity of this atom age. 
I../t is fortunate for us all that the President, 

Himsel~ has a sense of humor, recognizes the need for laughter and in his speeches is willing to turn the joke on himself, which of course creates 
sympathy and fosters his p opularity. 

Do you come to New York sometimes and if so would you be able to have tea at my place~ It wculd be a pleasure to meet you. 

lVleantime my 
Greetings 

Cordial 
and 

Sincere 

:2U ] nsJ 11Hh ~treet 
!Bu11P.rJ'1e1t1 ll -210{) 

--r- I , ~ 
c~ vll t.t 

(I (\ L o L)v·--r::_j _) .. J 

Han:n~:pto11 
Ne'': ~vr1i - :\.T., J 0021 ~n-.o1J~;e J ~n1,1e: 11 o1~~jJJaJnp · 1 · • -
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Hiss Jtili;;:t Lo,·;cll 
Hampton House 
28 East 70th Street 
New York, N.Y. 

Dear Juliet: 

November 14, 1968 

I'm so pleased I'll be seeing you again soon 
and delighted to hear all the good things that are 
happening to your books. 

I think I may have once mentioned that you are 
named in an important book of the publishing trade: 
70 YEft~ OF BEST SELLERS by Alice Payne Hackett. 
Your book DEAR SIR is listed as being one of the 
best selling humor books of a11 times, \vith sales 
ultimately reaching nearly a million and a half. 
In the preceding volume, 60 YEARS OF BEST SELLERS, 
it indicated that in 1945 when the book was publish­
ed, some 654,381 copies were sold. 

Of course you have so many other books, the 
sales of the totals run \vay into the millions. 

See you soon and best as always. 

AB/mab 

Sincerely, 

n~..-~-------­
·-Allan Barnard 

Executive Editor 



A POPULAR FEATURE IN 

TI-lE Cl-lELSEI-\ ~<ECO~ZLJ 
C!-!f:.LSGA,Iv\ASS.AC!-!US!::TTS o215o 

June 30, 1968 

Sales Pro~otion }hn~ger 
FmJK & HAGNALLS 
380 Hadison Avenue 
NeH York City 10017 

Dear Sir: 

Nay I pay an unsolicited tribute to your neuly published 

author, JULI3T LO>lELL. For the past thirty years it has b-~en 

my pleasure and privilege to 11 present11 the great and the near 

great aruongs t the ;trnerican Author·s. 

I kno1.·r that you Hill be pleased to hear that at long last 

I finally a.dded :a FUNK & 'tlAGNALLS' AUTHOHo my 11 list. 11 

On Hednesday, of this ueek, a group of over three hur,drod 

wo~en sat enchanted and enthra lled, listening to the wit and 

llitticisms of your JULIET LO>JELL. A r:atural born charmer, Hiss 

Lo:;.;e ll uas the 11 open sesame 11 to arare and delightful day--so 

much so, that i·re have already 11 invited11 her to co':'lle back to us 

again after Labor Day. 

~'le had a very brisk sale of "DEAR DOCTOR'' and '<Te are all 

indebted to JULIET LO:TEI.J_, for giving us 11 a-day-to-re;r:em'ber. 11 

My every goo::l Hish for a pleas3.nt Su:.r:ner and the overHhehn­

ing success of 11 DZJ\.R DOCTOR. 11 

Cordially yours, -~ 

,-,0 1 0. c'· (12) v , ;r -~ !:', 1 • /' i-~ 
~).._,.CjV; 1 .t .;;___., · 1 · '-'---~-L-L{_\...'--l'-· v'-- ' 

Sylyia B. R:I.chraond, Literary Edhpr 
72 T1.tdor Street 
Chelsea, Hassachusctts 02150 



FUNK & WAGNALLS 3 80 Mad1son Avenue, New York, N.Y. 10017 

Teleph one (212) 972-3400 

JULIET LOWELL-- AUTHOR, HUMORIST, LECTURER, has been dubbed by Walter Winchel 1 
"the female Mark Twain." She has been written up in foreign newspapers all 
over the world with affection and admiration. South Americans titled her "The 
Lit era ry Ambassador,'' while others have called her a Cultural Emissary of 
Laughter. On United Nations Day the New York Department of Public Events 
specially recognized her, and the Mayor of New York presented her with a gift 
from th e city at a publisher's party celebrating the appearance of another 
of her books. Bob Hope has said of her: ''What Lipton is to tea, Juliet is 
to humor," and Earl Wilson calls her "the Author of American Wit-erature." 

This pixilated charmer has produced 12 best-selling books (DUMBELLES LETTRES, 
DEAR SIR, DEAR FOLKS, DEAR MR. CONGRESSMAN, DEAR SIR OR MADAM, DEAR HOLLYWOOD, 
DEAR JUSTICE, DEAR MAN OF AFFAIRS, DEAR VIP, BONERS IN THE NEWS and DEAR 
CANDIDATE. Our letter-ary author's 12th book is called DEAR DOCTOR. It's 
illustrated by 0. Soglow and looks to be a laugh-hit for a long time to come. 

Juliet's buoyant enthusiasm carried her to Hollywood where two of her comedy 
scripts were made into successful shorts: "Crazy Invention,'' produced by 
20th Century Fox, and "Read 'Em and Laugh" by Warner Bros. RKO filmed thirty 
shorts fr om her DUMBELLES LETTRES that broke box office records across the 
country and at Radio City Music Hall. 

Miss Lowe ll has contributed arti2les to numerous magazines and newspapers, 
and topped this of f with a treatise for the Encyclopedia Britannica on war 
humor -- American, English, conquered countries, and Russian. An accomplished 
lec turer , Miss Lowell spent two and a half years touring from coast to coast. 
She spoke everywhere -- from a morticians' convention in Los Angeles to the 
Harvard Club in Boston. She has broad Radio/TV experience, appearing as a 
guest on nume rous programs throughout the United States and Canada. 

Ju 1 i et Lowe 11 is a graduate of Vassar and the mother of two chi 1 dren. In 
addition, she is a member of the Author's League of America and the Overseas 
Press Club, is 1 isted in Who's Who in America, and serves on the board of the 
Heckscher Foundation for Children. 

A d1vision of Reader's Digest Books. Inc . 



Mr. Philip W. Buchen 
Counsel to the President 
The White House 
Washington, D. C. 

Dear Mr. Buchen: 

• 

MORT PERSKY 
VICE PRESIDENT 

EDITOR 

L~~ 
~ 

May 13, 1975 

Thank you for your letter of May 10 about Juliet 
Lowell's article on letters to President Ford. 

I have sent a copy of your letter to Mrs. Lowell 
in order to get her comments, and I will reply to 
you after I hear from her. 

Many thanks for your letter, and for calling this 
problem to our attention. 

With all good wishes. 

s,rerely, , 

/\.·' Z3 ·; //,~' ~t(S 
/ _./ 

V Mort Persky . 

MP:sw 

·> 

L.../ -- ~-



More than 10,700,000 paid circulation through 309 'r~~u==~~al daily newspapers 

MORTON FRJ:...NK 
President ._~ Publishe= 

May 12, 1975 

Dear .f\1:r. Buchen: 

Your letter of May 10 about the Julia ::;:.ow=:.l a!:"ticle has 

just been received. I'm concer~ed. 

Nothing is published in FMULY w""EEKI..Y T --:=::) the best of 

my knowledge, that is unauthorized or i~cccurate. 

As soon as our editor returns to the office, I'll be 

talking with him about your query. Meanwhile, I hasten 

to reply so that you'll know the matter will be looked 

into promptly. 

Thanks very much for calling our attention to the 

situation which, understandably, would disturb you 

and us if the circumstance turns out to be as you 

suggest. 

Philip W. Buchen, Esq. 
Counsel to the President 
The White House 
Washington, D.C. 

Sincerely, 

7J~~ 
Morton Frank 
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J to. 1915 

GeDtlemea~ 

SGIIle time •1• JOU' 1D&,Ia•f.U pUllallecl a •m•• of alleted 
lettel's &deb••••• to tbe Pl'eal4•t •ad•l' da.e b7•llae of 
Jlllta Lowen. 

Oa Febnauy 14, 1975 • .l.u& Lo•eU aake4 to .. pennl••loa to 
olltala ..a pablbtl a ••mpl'•• ololateatlo..Uy Jatamoro.a 
letter• t• tile PJ'ealcte& A memt.eJ' of my atalf. Xa Luaru. 
l'epll•d tc. Wa. Low.U oa ·Mucll •~ 1915. tlaat lt _... the 
Preald.at' a poUcf dlat 110 swoflt a!aa11ld be .made from pab· 
li•bbla •uca lettera. J'vther. M•• t.o.eU wa• lalcwmed 
tbat lf aiM woald &II' .. to do-... tba poftt • chal'lty. tlwa 
alwt woal4 M pei"Ddtted to aadertake aeclt. •• effort. 

Oa:r .-ecol'da lad!eate tllat then ._... ao :fvtJau reapoue fro: 

. 
.-1:u.. 

( ~ ,p!J)J 

'--/ /Y:v L'i\ .. 
( l~ -,t 

Ma. LcnnU. Oa Mucb 9, 1915, Me. Lowen pqblln.cl aa 
al'tlcle ba FamUx -:-••klt maaulM., a a..a&y aew•paper 
•applem•t. wlalch coolaiMd ~ ... leltel"a to the Prealdeat. 

Tbe Wlalte Houe con•tlpoadnce ult ... ladlcated tbat ao 
oae oa Uaat •tall l&\'e letter• to Ma. Lowen lOJ' tllla a.rtlclo .. 
lacleed, tJt.ere ls •••• doaltt Uaat the letter• ue real. 

• &l'e ~·· ul'tala tiMd JOU' publlattoa would ftftd lt moat djecttoaul• 11 M•.. LotHI1 Jaad J1.1'01'WM yo• wltll 'Dl&l•rial 
fol" pddl~att.a wldcll .... 1l8t wat tt p1ltpol'ted to ... Tbere­lo••· ... a.a tlut.t JOtllaY•atf.&ate thla •f.tutloo aad report to 
u yov 1l1wliaa•· 

Tu PUU11ler 
i'tmllz Wetklv 
6AL~A•eu.• 
N ... Yon. H ... York 10012: 

bee: Ken Lazarus 

stace~ely., 

PbWpW. hdlea 
CCM&aael to the Pruldeat 



A5SI.'5TAN\ ,o-\ Ti'ORNEY GiJ".:J£RAL 

~~Eh~pur±men± nf ~us±i.ce 
~us~ington, Afl .CL 2Ll53Ll 

hlAY 8 l97S 

• 

HEMOR.A.tiDUM FOR THE HONORABLE PHILIP ~v. BUCHEN 
Counsel to the President 

Re: Publication of Letters Allegedly Hritten 
to the White House 

oC-.-P) 
J_.f_..A-

This is in response to your memorandum referring t o 
the publication of an article in Family Weekly magazine 
consisting of excerpts from "humorous 11 letters allegedly 
written to President Ford. You ask whether any action 
is appropriate. 

If the letters are real, then any right to literary 
property in them would belong to their authors. See 
18 Corpus Juris Secundum, Copyright and Literary Property, 
§§ 4, lO(c). However, these persons, even if they exist, 
are probably unidentifiable and would presumably have 
little interest in enforcing their rights to individual 
lettersc 

If the letters are not authentic and Mrs., Lowell, who 
claims to have compiled ·them,represented to the publisher 
that they were, it is conceivable that a legal fraud may 
have been cormnitted. (You may recall that the author of 
the fictitious autobiography of Howard Hughes was charged 
with fraud.) If the mails or telephone were used as part 
of such a fraud, then the Federal government would have 
criminal jurisdiction under 18 U .. SoC. 1341, 1343o However, 
the information now available is no t suffici ent to indicate 
\·Jhether fraud was, in fact, committed or whether prosecu­
tion would be appropriateo 

At this point , the only concrete action that we might 
suggest is a le tter to the publisher of Fa~ily Weekly 
describ i n g the situation as you know ito If facts develop 



• 

2 

suggesting that a violation of Federal law exists, then further action might be consideredo 

~~a 
Assistant Attorney General 
Office of Legal Counsel 
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THE WHITE HOUSE 

W A S H I i\l G T 0 i\i 

March 24, 19 7 S 

1vi.EMORA0TDU~1 FOR: TH.E ATTORl\TE Y G:S~~RAL 

// o:n February 14, 1975, Ms. Juliet Lowell , asked for permission to obtain and publish a sa...-rnpling o£ unintentionally humorous letters to the President. A member of my s taff, Ken Lazarus , replied to Ms. Lowell on :tvfar ch 4, 1975, that it was the President 1 s policy that no profit shoul d be made from publishing such letters. Further, :tvls . Lowell was iniorm ed that if she would agree to donate the profit to charity, then she would be permitted to underta..."L(.e such ai'l. effort. 

.,__ 

Our records indicate that there was no further response from J\1.s. Lo"\vell. On March 9, 1975 , Ms. Lowell published an article in Family Weekly mag;;:t.zine, a sunday newspaper supplement, which contained humorous l etters to the President. 

The vYhite House correspondence unit has indicated that no one on that staff gave letters to Ms. Lowell for this article. Indeed. there is some doub t th2.t the letters are real. / 
I 

vVhile I am not aware o£ 2...c--q law v1hich :Ms. Lowell h as viol ated, it is apparent that she has dis regarded the policy vvith regard to the President 1 s mail. 

vVould. you please review this matter to determine if any action is appropriate. Attached are copies of papers in our files about this matter. 

;/~ 13 1 l /{.], · l · 

} . V· ~ ' 
Philip VT. Buchen 
Counsel to the President 
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"-' .~~ .~ n·-''' ] ., ' \' -· l ..... ·"'"' "'-"" ... - ;" ,, 
.l 

._ , ' ""\...,.:.l.a.r. ~,. ,_.,::<> ,.;~-. _..;.... ~ I . ·--~ . ··I 
.· ~ -:4' D j ~1,~n£0'1'" \~i\lr' Jt -.!:Bl » 'V ~jl_ i"~ JJ.>., . . -~1 

~~e, -· ,.-p~~~~~- ""- 11 :-,-~1 
jl. 1\l' >' ~ '"! jU~ ~£)~-~ to tbe \~1; 
u -0PU. , 

:B-v J " . - -'i ~J ' lili do :La . . - . ·. : ... . . j] "'""""- - ' """11. . . •... . . . . - ~·,;(j ... ~,____ ,.. . ' - . p,; ' . ~ . ~,. Sir" •· ···• "'"'a, ' d - · ==~~~-~- =~--~- -:· ' ~-=-::- · -.c:-~~ ~::z5t -~ -- _ w~l ma.k• ' ~ 1 •' · , -;.- · 

_.:.. ~ ~·. 

.o:C• ·""' Fonl &oc• · "'"''· Y . 
:..::: · _··. 1 have no "":more ~aJ _,_ "'f-::-o·-' 

1 

cool..ad.::s ' u......, · · 
_:-:;".- wa:swo--'_-n· . . oa--Wall c-....... _,.-' . - · '~'-"" ng if . ..,. ......... Sil . 

... , ~ . get me. 50 • you mt.OO --"" snares? .. . arran--. -.. _,;·: _·-.:• . ..-... _ -_""];.11· 
Ann.a B · · -._,.-~~ 

... ·~ .. . 
c': P~d<nt Ford : -

: · Are there: Rapids 

: ~-

}~ Mr: G-erald Ford ~ident 

'I-: W asbingt~ . · _ .. -. . _ . ~~J 
. .-._,,_ .De3r Mr. rord ~de:nt -- .':~ 

._;_·:._;· You mentioned in- your aco:p~ 
;:' ·!spe=ch: that you are. not :1. M cdd T FoU 

. What Jci.:1d of a Ford are you anyw~~ 

· - H 7 "1 . - . . enry ·_ .;;~· 

. -:~~·-

·- T.~e White H~ 

·:- Denr M:r:. "Presldent 

-~!;!;" 
.:?s 

ln good times or bad. one thing the··:_ 1 lnow tbat w~ aT'! all tn this to~ 
PrBSident can aJW3''fS count on is-maiL -:. ~- not tv be wl!3.teful anymore. 

Juliet Loweil, America's leading coJ- : .. -, Now :rv~ noticed that every~·,;# ' 
le-ctor of fun n-y ~ttef'S,. has culled the :;. throW3 away tb; !a& in1:b of a dga.r~ 
Whit e Hou-s<! mailbags. Here ara some . :· without :smoking. it,. so ,why don't ?! 
-:;5 l !"le prizes sr,e round. ~ : :.: - -- . - haY<!: Congres3 pass a uw to :nl:u~ ci~" 

-. :· - #> . ette:s without that wt in1:b! 

~1r. Pr~ident Ger.~ld Ford 
W .:1:sh. D. C.. 

· Con:r.ie S ~ 

Pn:3i:c-eot Gerald Ford -
D<=:J.rSir, . . 

, -. . - - . · - ·- . . _ Wmte H~,. : 
.. s u e.:J.SJer to ceo:Jme:: P:reslcient·· if -

you':;-e a Senator, a Gov~or or a Busi-.-o.,: . ~t.M:r: Ford 
n~ i.\hn? · :,._ . > .- Do you- thlnk it wouJd he3p the 

I don't 'hi., !< it>s a gt:od i~ to try it . of World Pea= if we did aw~y with{ ._.. 
your W3.':f bec:l~ _it- r:ncst-!Udy won't:.- song":AyCountry 'ti.sofTh~~ ;;md~~ 
e'!"! r bypeo that way again..-:- . __ ,;. _~" stihJL.O an Jn tem.ational Song ,..;,;·r:-;;' 

J.· .-Fran:C · ·~· ~ot.-T Countr.~ 'tiS of Th='"'? 
' · ·--------- · -_:- --~ -. --- cz.ar.. .• .odlt!U~ 

:._.:.:_...·_ 

Honor<Jbie P!-=sieent Ford : - :, ·;- ·Attention Pr:::si<L-tlt. ~- _ _ 
W~i1ing:on,D . c_ ::-' ~:~ - W1Ji1e mmng Waming!on-13.3t 

.:Se:1r :r1:r. Pres1denr - ' ·- - ---- ' -~ I fe!! bec:luse of a hoie in tl:e s.i!le~ ~· 

'-""" nd r "'' g•!ting mmied n<rt:; -_ Now,.,., a big bump on my "'I 
-·it ,omh :1nd 7/e s.ball be. b~neymoooing - -. am t..1in'.ci.n g of su ing t.'1e . U. S. govd -

. - ·~ 

in \Vnhio:r.:on. _. me:1tforalumpsum. . .. . ·-~- . --.. ~~ 
\lJ _,.._ ........ _ .... ,"" .... ,_~-- f'" -~t,.· .. ~n ~t ,;, • . ~ l..l. u;,.~ ..... -- n -~-

_I 

.• 

,- ....,... ~~ ... j ,_.. (~ """) 7 

~\ ~~\r~P~-:K j 
" ""-~ ~ "l',! "f-" .;;_; i ~;'; ,!;i ~I M. '-""' ~ 

-- ---~ 'GL,./ -->---- <;:./--
"""'- . ~ -
ll\ ~~~~~t!t~ ~.i~ s-
1 -~...., s) . ~ ~r :;?!. ~R ,.g :..1J ~ o_ -

_.!... ~~ ~ --..-- ---........... ,.,..,--.-- . 
-~~ 
r;L./ji_ ~) 

-~ .1 ~--.-r ' ;-=-qT.-,1{~ ~ ;},~7i~ ~..p -: 7! ;..; ~ "'' -?~ ~01 '-~ ~· '-=1~ I ~"__......L ,_;-,_• . ....._,. __;;;;>-. ---~ =---~ ...,._... 

~~~~~ ,-

;'DP-ar-Pres and Vica 
~ ,.. :r-. ... -
:J ;IKe my l,.,;.OUntry stn~ 

-"::>D r in hich soots..~' ,.) __ ,. "" 

. \ 

=- resident Ford 

, .. ':: :;: Pr~i.C~:1t Ford; 

! ::-: u wiil nt:-ed prote(:tion · when you 
>i a~d I'r:-1- a very g~ s~e.r .. 1 would 
·_- = :o 2_rply fo;: u.'Je job as Sec-et Servia: 

Stephen 

• ·:~ •.':::::t Ger:.J!d Ford 
~ ·; .. ·~~J t~ :~ OU.").e 

. -::.:- :::~L Pre:siCe!it; 

! · -:- ~~n you on T V .so wa:ty til::;-:;:s 

PresK!eot Ger.Jd-Ford 
W ashington -- -

Dear Pn::side::~t p oro 
My name !s Gerald a_~ rm P;-esident 

of our ~1 team. Pk:ase write a..OO 
tdl me. whai tl:!.bgs a good Presiderit 
shouldn't be c:a.ugbt doms. 

- . -. . - -Gerald v ____ _ 
.; __ .. ·.· 

. ··- '.';... ·_ -
.. ...._:. 

.,. ' 

.Dearest President 
• - -We want my- lliddy home for Xmas.. . 

· PLease let him oct cf }all. I have cied 
God, Wrote to Santa Claus and now I've 
got around to you.. 

HenryS ____ _ 

Pre:slder1t Ford -

- Washington, D-t?-

Dear Mr . .?resment; 

My friend djed without paying bis 
incnme tax. Is this illegal? 

Jennne u ____ _ 

President, Tne ~..e HoLJ.S:e 

Dear Sir; 

Please dent do anything about my 
wife's krt.:r complaining about all this 
inflation.. Jt's the first time ~ 14 yeus 
she's foun d some!bi.ng to c::.mphjn a...~ut 
besides me. 

Philip w ____ _ 

The Honor-able P.:-esjd-=::;t o:" T~ 
Uni:ed S.:a•--· 

- I kno w you are interested ;..., beipilJg 

ali indus~ and -~e:s to be bonesr, so 
I toougbt I s.bould let you bO"r' tb2.t a 
great deal of cnr::uption is going en in 
ladies, u:nderg::arme:::ts. Ee:c tooL~ :::1oo 
i._, worb;"!g it; v-i2y up. 

Son 0 ______ __ 

Ga.~en! Workers. Union 

P resident GeralC ?ord 
\Vh ite Hol.!s.e 

Dear Mr. President. 

Could you p ;r:..:;-_o;e let me k.:-..:Jw w ;;en 

nex t you pi2:n to be Lc ?'--ic·,;..t r~o rk? l live 
en th~ ~/~r Side ,.,.,fi i ,-,f._, --'~ '-· ~-: -
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MEMORANDUM FOR HONORABLE PHILIP W. BUCHEN 
COUNSEL TO THE PRESIDENT 

Re: Inflation Impact Statement 

With respect to Dudley Chapman's suggestion for 
amending the Presidential Order concerning inflation 
impact statements: I have some reservations concerning 
the effectiveness of the very last clause, which pur­
ports to suspend the Order automatically with respect 
to any official or agency against which suit is filed. 

It seems to me clear that the courts are not going 
to permit the Executive branch to avoid the legal neces­
sity of acting in conformance with its own regulations 
by the simple device of suspending those regulations 
whenever suit is brought. The willingness of the courts 
to accept such a provision will depend entirely upon 
whether they deem that the Executive branch requirement 
in question establishes a judicially enforceable require­
ment--which will depend in part (though doubtless not 
entirely} upon whether the Executive branch intended it 
to do so. In other words, I do not believe that the 
automatic suspension provision adds anything beyond that 
provision of the proposed amendment which states that 
"no judicially enforceable duty is imposed by this order." 
It seems to me the suspension provision is more likely to 
get the courts' back up than to contribute any additional 
effect to the President's intent. 

I would suggest one further modification of the 
Order, which in my view is more important than anything 
else which could be done: The name "Inflation Impact 
Statement" should be changed to something else--almost 
anything else except Adolph Hitler. The current appel-
lation simply begs for parity of treatment with environ­
mental impact statements. Mankind, including judges, 
tends to operate on the proposition that if something is ... 
called a duck it is a duck. Legal labels and categorin. iOHI;-..._ 
are such convenient devices to avoid renewed analysis/~· · <,...\ 

.... ell\ c !Q 
~ :ta) 
~, ~ 
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' .. . ... 

for each new situation that it is extremely difficult, 
by whatever explicit means, to induce judges to look 
behind them. 

I have spoken to Dudley about this matter, and I 
think he is aware of my views. 

toninJ Scalia 
Assistant Attorney General 

Office of Legal Counsel 
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