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& ASSISTANT ATTORNEY GENERAL
OfFICE OF LEGAL COUNSEL

Bepartment of Justice
X Mashington, B.E. 20530

- MAY 9 1975
MEMORANDUM FOR THE HONORABLE RODERICK M. HILLS
Counsel to the President

This is in response to your oral inquiry as to the manner
in which the Executive Director of the Commodity Futures Trad-
ing Commission is to be appointed.

Section 101(a)(3) of the Commodity Futures Trading Commis-~
sion Act of 1974, Pub. L. 93-463, 88 Stat. 1389, establishes a
Commodity Futures Trading Commission (''the Commission').
Subsection (a)(5) provides for an Executive Director "who shall
be appointed by the Commission, by and with the advice and
consent of the Senate."” When President Ford approved the bill,
he stated that this method of appointment "raises serious
constitutional questions by providing for an executive branch
appointment in a manner not contemplated by the Constitution,"
and recommended the enactment of corrective legislation. 10
Weekly Compilation of Presidential Documents 1366, 1367.

The Commission is now being activated and the need for
appointment of an Executive Director is at hand. The legisla-
tion requested by President Ford has not been enacted, and we
have been advised informally by the Office of Management and
Budget that its introduction is not now practicable. Accord-
ingly, we must deal with the appointment of the Executive
Director under present law. It is my conclusion that he is
to be appointed by the President, by and with the advice and
consent of the Senate. - ' :

1. 1Invalidity of the Statutorily Prescribed Procedure

The pertinent constitutional text is Article II, section
2, clause 2, which provides that officers of the United States
are to be appointed by the President by and with the advice
and consent of the Senate, except that '""the Congress may by.
Law vest the Appointment of such inferior Officers as they
think proper; in the President alone, in the Courts of Law,
or in the Heads of Departments.' Thus, the usual appointment
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process involves both the President and the Senate. Congress,
however, -is given the power to provide three alternative
methods for the appointment of inferior officers.l/ Those
three methods, however, are exclusive; and Congress lacks
the constitutional power to provide for any other variation.
The Attorneys General in a line of opinions going back to
1843 have consistently held that any attempt to vest the
power of appointment in any officer or bodyZ/ other than the
President, the courts of law, or a head of department is in-
valid. 4 Op. A.G. 162, 164 (1843); 10 Op. A.G. 204, 209
(1862); 11 Op. A.G. 209, 210-212 (1865); 13 Op. A.G. 516,
521-522 (1871); 18 Op. A.G. 409, 410 (1886).

Thus, the provision for the appointment of the Executive
Director by the Commission, by and with the advice and consent
of the Senate, is constitutionally deficient. The only con-
stitutionally prescribed alternatives to the normal manner of
appointment do not include one which would exclude the Presi-
dent but not the Senate from the appointment process.

2. Effect of Invalidity

While the Constitution permits Congress to provide 'by
law" for one of the three alternative procedures, where it
has failed to do so--even when that failure results from an
attempt to employ an impermissible alternative--the usual
method of appointment prevails.

1

1/ The Executive Director of the Commission is unquestionably
an inferior officer within the meaning of the Constitution,

and we need not burden this memorandum with elaboration on

that point. 1In any event, the result would be the same if

he were not an inferior officer; he would have to be appointed
by the President by and with the advice and consent of the
Senate, since none of the three alternative methods for appoint-
ment would be constitutionally available.

2/ In 1886, Attorney General Garland took the position that a
Tsubordinate commission" such as the Civil Service Commission
was not a head of department. 18 Op. A.G. 409, 410 (1886).
That opinion, however, was overruled by Acting Attorney General
Biggs in 1933. 37 Op. A.G. 227.




The Act of March 3, 1865 sought to vest the power to
appoint the Assistant Assessors of Internal Revenue in the
several Assessors of Internal Revenue, i.e., officers who
were not heads of departments. On that occasion, Attorney
General Speed ruled:

"x ok %

The Constitution confers on the President
the power to nominate, and, by and with the advice of
the Senate, to appoint, all officers of the United
States whose appointments are not in the instrument
otherwise provided for, and whose offices shall be
established by law. 1In the case of 'inferior
officers,' Congress may provide for their appointment
by the President alone, the heads of departments, or
the federal tribunals. When Congress creates such
offices and omits to provide for appointments to
them, or provides in an unconstitutional way for such
appointments, the officers are, within the meaning

of the Constitution, 'officers of the United States
whose appointments are not' therein 'otherwise pro-
vided for.' The power of ag?ointing such officers
devolves on the President.'2/ 11 Op. A.G. 209, 213
(1865). (Emphasis supplied.)

In connection with the Civil Service Act of 1883, which
authorized the Civil Service Commission to employ a Chief
Examiner, Attorney General Garland ruled that the power to
appoint inferior officers could not be vested in what he con-
sidered to constitute a "'subordinate commission'' and that
that power therefore was vested in the President, by and
with the adviceA?nd consent of the Semate. 18 Op. A.G. 409,
410-411 (1886).=' On another occasion, Attorney General
Garland declared that where a statute establishing an office
was silent on the method of appointment "or mde no valid and
effective provision on the subject," the power of appointment
devolves on the President and the Senate. 18 Op. A.G. 298,
300 (1885). :

2/ Read in its context, the last sentence should be understood
to mean that the power of appointment devolves on the President
by and with the advice and consent of the Senate.

4/ On the controversy as to whether a regulatory commission
constitutes a head of department in the constitutional
see fn. 2, supra.
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Congress has agreed with those rulings of Attorneys
General Speed and Garland. 1In the first-mentioned case it
promptly enacted legislation vesting the power to appoint
the Assistant Assessors of Internal Revenue in the Secretary
of the Treasury. Act of January 15, 1866, 14 stat. 2.2/ And
the Chief Examiner of the Civil Service Commission was
appointed by the President by and with the advice and consent
of the Senate from 1886 on, until Acting Attorney General
Biggs ruled in 1933 that the Civil Service Commission is
constitutionally a "head of department" in whom the power to
appoint inferior officers could be vested. 37 Op. A.G. 227,
228. See fn. 2, supra.

3. The Issue of Separability

The conclusion that the Executive Director is to be
appointed by the President by and with the advice and consent
of the Senate raises the question of separability. That is,
can the remainder of the statute be applied as enacted, ex-
cising only the invalid appointment provision; or must other
sections of the statute (e.g., the creation of the office of
the Executive Director) be deemed invalidated as well? The
above discussed Attorney General opinions do not directly
address this point, but it is in any event one which must be
resolved in the context of the particular legislation.

5/ Senator Fessenden's explanation of this legislation on the
floor of the Senate included the following statement:
"*# % * The act passed at the last session of
Congress conferred the appointment of assistant
assessors of internal revenue upon the assessor
in each district. By the Constitution, all officers.
are to be appointed by the President with the
assent of the Senate; but there is a provision that
Congress may confer the appointment of such inferior
officers as may be provided for by law upon the
President alone, or upon the heads of Departments,
or (I believe) on the Judges of the Supreme Court
(sic). Consequently, this power thus granted was
one that could not be exercised by the assessors,
and the President has been obliged to make the
appointments.'” Cong. Globe, 39th Cong., 1lst Ses
7a. FOp
p. 160. _ A )
q Forggongressman Morrill's explanation 6f the ﬁg:jjv;;gﬁ
id., p. . ’ ¥ g
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In the present case, at least, the issue presents no
difficulty. While the 1974 enactment, it is true, does not
contain a separability provision, it is an amendment to a
statute which does. See 7 U.S.C. 17. Moreover, there is
nothing to suggest that Congress attached such importance
to the appointment provision that it otherwise would not
have enacted the statute or established the office. To the
contrary, the legislative history indicates that the method
of appointment came about almost accidentally, in conference.
The House version of the bill provided for appointment of the
Executive Director by the Commission alone. H. Rept. 93-975,
p. 21. The Senate version provided for appointment by the
President, by and with the advice and consent of the Senate.
S. Rept. 93-1131, p. 2. The conference committee combined
those two approaches (3. Rept. 93-1194, pp. 33-34), presum-
ably without realizing that the scheme thus created was
unique (as shown by our computer check of current federal
statutes), and unconstitutional. TIn comparable circumstances
compromise provisions of a constitutionally objectionable
nature inserted in legislation in the conference stage have
been considered to be separable. See 41 Op. A.G. 230, 235
(1955). '
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for each new situation that it is extremely difficult,
by whatever explicit means, to induce judges to look

behind them.
I have spoken to Dudley about this matter, and I
think he is aware of my views.

tonin/ Scalia
Assistant Attorney General
Office of Legal Counsel






