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e —— Al IMORANDUM ' WASHINGTON ; LOG NO.:
Dates Ma%-17, -1976 Time: 1[ \
O 1
FOR ACTION: cc (for information): W/

Lhil Buchen Brent Scowcroft
Max Friedersdorf Bill Seidman
Jack Marsh

FROM THE STAFF SECRETARY

DUE: Date: Wednesday, May 19 Time: 2 P.M,

SUBJECT:

James Lynn memo 5/17/76 re Transmittal
Message for Legislation Approving the
Defense Cooperation AGreement with Turkey

ACTION REQUESTED:

- For Necesenry Botion X For Your Recommendatiane
Prepare Agenda~and Biief —  Drctt Reply

X For Your Comments Drait Remarks

General Scowcroft -
The package received from Mr. Lynn did not contain the

% = P S N . bl * = : s -
. actual copy of the Agreement needed for tranzmitial -

Please send this to us if it is in the NSC files. Thank yeou.

N o objection -- Ken Lazarus 5/18/76

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a ' - R &
delay in submitting the required material, please Jim Connor
telephone the Staff Secretary immediately. For the President

Digitized from Box 36 of the Philip Buchen Files at the Gerald R. Ford Presidential Library



- s ' EXECUTIVE OFFICE OF THE PRESIDENT
1 - " OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, 5.C. 20503

MAY 17 1976
SIGNATURE
MEMORANDUM FOR:
FROM:
SUBJECT: Trans 1tta1 Message for Legislation

Approving the Defense Cooperation
Agreement with Turkey

Attached is a draft of a message to the Congress transmitting
the new Defense Cooperation Agreement with Turkey and a proposed
joint resolution approving the agreement and authorizing the
related foreign aid and other forms -of assistance to Turkey
durina the next four vear<. The packaoce was orepared by State

and has been reviewed by Defense, Treasury, ACDA, OMB, and the

LL b
NSC stafT. The message draft has been checkad h" w“*fo House

speechwriters.

The Congress is not expected to act on the Turkey agreement
before receiving the related Greek agreement, negotiation of
which 1s not likely to be compieted four another wonth. State,
nevertheless and in consideration of our comm1tments to the
Turks, recommends that the Turkisn agreement and JUlﬂt resoiutl

La +mamemsdtad o
Ge .1 l_u!aml VLU v s

You may wish to discuss the timing of the

3
1%1‘."; oﬁ.aﬁ 2o aduicore whn may ha

mep+1\11+xt ﬂ‘F HOW hi"ﬂnﬁ 1{ Pt 1]

Following your transmittal of the joint resolution, I will submit
for your approval the corresponding budget amendments.

Attachment




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

MAY 17 1976
SIGNATURE
MEMORANDUM FOR:  THE PRESIBENT
FROM: James
SUBJECT: Transhittal Message for Legislation

Approving the Defense Cooperation
Agreement with Turkey

Attached is a draft of a message to the Congress transmitting
the new Defense Cooperation Agreement with Turkey and a proposed
joint resolution approving the agreement and authorizing the
related foreign aid and other forms of assistance to Turkey
during the next four vears. The nackage was prepared by State
and has been reviewed by Defense, Treasury, ACDA, OMB, and the

MO adall Tia i ]
noC staff. The message draft has been checked by White House

speechwriters.

The Congress is not expected to act on the Turkey agreement
before receiving the related Greek agreement, negotiation of
which is not Tikely to be compieted for another month. State,
nevertheless and in consideration of our commitments to the
Turks, recommends that the Turkish agreement aind joint resoiution

bm Smammond ~u
be Ttransmittod now.

2.

You way wish to discuss the fiming of the transmittal with vour
Zegisiative 2dvisers who may be sensitive 1o the rongrecgionsl
receptivity of now vropacals so zoon after your veis of the
security assistance authorization bill.

Following your transmittal of the joint resolution, I will submit
for your approval the corresponding budget amendments.

Attachment
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THE WHITE HOUSE

TO THE CONGRESS OF THE UNITED STATES:

I am hereby requesting that Congress approve and
autherize appropriations to implement the Agreement
Between the Governments of the United States of America
and of the Republic of Turkey Relative to Defense
Cooperation Pursuant to Article IITI of the North Atlantic
Treaty in Oxrder to Resist Armed Attack in the North
Atlantic Treaty Area, signed in Washington, March 26,
1975, and a related exchange cof notes. Accordingly, I
am transmitting herewith draft legislation in the form
of a Joint Resolution of the Congress for this purpose.

The United States and Turkey have long enjoyed a

close mutual security relationship under the North

accordance with Article III of that Treaty. The new Agree-
ment, like its predecessor, the Defense Cooperation
Agreement of 1969 which'this Agreement would supersede,
implements the Treaty. It has been signed as an executive
agreement. The Agreement was negotiated with the under-
standing that it would be subject to Congressional approval
and expressly provides that it shall not enter into

Sigorae pet3 Ge Berrien seclvetesn nnton Andtnatiae  mewsvewesn

of the Agreement in accordance with their respective legal
procedures. Full Congressional endorsement of this Agree-
ment will give new strength and stability to continuing
U.S. - Turkish security cooperation which has served as
a vital buttress on NATO's southeast flank for more than
two decadés.

The new Agreement is consistent with, But not identical

<. FOR,



to the preceding Defense Cooperation Agreement of 1969.
Founded on mutual respect for the sovereignty of the
parties, the Agreement (Articles II and III) authorizes
U.S. participation in defense measures related to the
' parties' obliga?ions arising cat of the North Atlantic
Treaty. It is understood that whgn the Agreement enters
into force pursuant to Article X}I, activities will resume
which were suspended by the Government of Turkey in
July 1975, when the Turkish Government requested negotia-
tion of a new defense cooperation agreement.

The Agreement provides a mutually acceptable frame-
work for this important security cooperation. The
installations authorized by the Agreement will be Turkish
Armed Forces installations under Turkish command
(Articles IV and V). Article V clearly provides for U.S.
command and control authority over all U.S. armed forces
personncl, othsr wewbers of the U.S. national element at
each installation, and U.S. equipment 2nd suppoiti
facilities. .

The installations shall be operated Hdointlv. Tn
order to facilitate this chicctive, the United Siates is
committed to a program cof tochnical treining of Tuskish
personnel.

Dther prouwisions of thc Agraesment send apth tyadd-
“Eiiaes cpesational and administrative matters, including:
operation and maintenance of the installations; ceilings
on levels of U.S. personnel and equipment; import,
export and in-country supply procedures; status of forces

and property questions. N

Article XIX specifies the amounts of defense support

which the United States plans to provide Turkey during

o TRy



the first four’years the Agreement remains in force. We

have provided such support to this important NATO ally

for many years to help Turkey meet its heavy NATO
_obligations. The Article provides that during the first

four years the Agreement remains in force, the United

States will furnish $1,000,000,000 in grants, credits

and loan guaranties, to be distributed equally over these

four years in accordance with annual plans to be developed

by the Governments. It further provides that during the

first year of the defense support program, $75 million in

grants will be made available, with a total of not

less than $200 million in grants to be provided over

the four-year life of the program. The Article also

sets forth our preparedness to make cash sales to Turkey

of defense articles and‘services over the life of the

Agreement.

The related exchange of notes details defense articles

we are prepared tc sell +c the Republic of Turkey atl

(o]

prices consistent with U.S. law. It further provides for
Turkish access to the U;S. Defense Communications Satellite
tem, and for bilaleoxrzl counsultaticas regarding
cocperation la modernizinyg Turkish defense communicaticns.
The defense .support specified in Article XIX and
S RN Setnnet SSEEEkree: ST mreves Api 14 S mrreEaed S
accordance with contractual cobligations existing and to
be entered into by the Govermments, and with the general
practices applicable to all other recipient countries.
The accompanying draft legislation accordingly provides
that the generally applicable provisions of our for;ign
assistance and militarf sales Acts will govern this

defense support, and that it will be exempted from the

;‘ . [ 4 0 ,?S’\\}L
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provisions of section 620(x) of the Foreign Assistance
Act cs amended. &hc draft legislation further provides
that it fulfills the requirements of section 36(b) of
the Foreign Military Sales Act as amended and section 7307
of Title 10 of the United States Code with respect to
the transfer of materiel pursuant “to the related exchange
of notes. |

The Agreement will have a duration of four years,
and will be extended for subsequent four-year periods in
the absence of notice of termination by one of the
parties. As the four-year defense support program comes
to an end, the Agreement provides for consultation on
the development of a future'program as required in
accordance with the respective legal procedures of the
two Covernments. Article XXT stipulates the procedures
under which the Agreement can be terminated by either
party, and provides for a one-year period following
termination during which the Agreement will be considered
to remain in force for the purposes of an orderly with-
drawal.

This Agreement restores a bilateral relationship
“that has been important to Western security for moxe
than ‘two -dscades. JI-believe it will premots U.S.
ARTenesrs and OhISCLives ONn The vital ScuDnsasIern Yiank
of WATC =l provide a Iramework for bilateral cooperation
designed solely to reinforce NATO and our common security
concerns. To the extent that the Agreement restores
trust and confidence between the United States and.Turkey,
it also enhances the prospects for a constructive dialogue

on other regional problems of mutual concern.
L
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I therefore regquest that the Congress give this
Agreement and the accompanying draft legislation prompt
and favorable consideration, and approve its entry into

force and authorize the appropriation of the funds

necessary for its execution.

THE WHITE HOUSE

May » 1976



A JOINT RESOLUTION

To authorize the President to implement an Agreement
with the Government of the Republic of Turkey
Relative to Defense Eobperation Pursuant to
Article III of the North Atlantic Treaty in
Order to Resist Armed Attack in the North
Atlantic Treaty Area.

Whereas on March 26, 1976, there was signed
an Agreement Between the Governments of the United
States of America and of the Republic of Turkey
Relative to Defense Cooperation Pursuant to
Article 3 of the North Atlantic Treaty (which
Agreement, together with a related exchange of

notes dated April 7 and 13, 1976; are hereinafter . .~

-
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whereas the Agreement provides that its
Z==izy dnte foree iz confitiprned wpon a further
excnange of notes gdndicating the approval oi boil
parties in accordance with their respective legal
procedures; and

Whereas the said Agreement provides for
certain undertakings by the United States as part

of its obiigations under the said Agreement; and

LY
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Whereas the entry into force of the Agreement
will restore to the United States the use of
facilities which are important to the security
of the United States and the defense of the North
Atlantic Treaty Area; and

Whereas the President has requested the Congress
to approve the Agreement and to authorize the
appropriation of funds necessary to its execution
so that the Agreement may entef into force: Now,
thereforé, be it

hitr +ha Cansdén
»~ e b N L e

sentatives of the United States of America in

Congress assembled, That the Ccngress approves the

Agreement and the President is authorized to imple-
ment the‘provisions thereof.

3 - Mila manm o= enm- sndle mand dnm 3 4 T o
eRe. 2. {a) Theres are authorized to be

ment f-ar fhe movwnweoo of sarseine ont 4he progrems
and activities as are provided for therein.

(b) Foreign assistance and military sales
programs and activities carried out with funds
made available pursuant td subsection (a) of this
section éhall be conducted in accordance with PRI

provisions of law generally applicable to forgign <\

assistance and military sales programs of the '~
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United States: Provided, That section 620 (x)
of the Foreign Assistaﬁce Act of 1961 shall not
apply with respect to such programs and activities;

and Provided further, That the President is

authorized, notwithstanding khat.section, to
furnish to the Government of Turkey those
defense articles and defense services with
respect to which funds were obligated or reserved
under chapter 2 of part II of the Foreign Assist-
ance Act of 1961 on or before February 5, 1975.
(c) This Resolution satisfies the require-
ment of section 36(b) of the Foreign Military
Sales Act and section 7307 of Title 10 of the

United States Code with respect to the transfer - -

-

pursuant to the Agreement oi naval vesseis aud

other defense articles and defense services which g
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Ezé'referzéd‘to in the United St
Aprii 7, 337b.

(d) The costs of Department of Defense
programs and activities to be carried out with
Department of Defense funds made évailable pursuant
to subsection (a) of this subsection include:
operatioﬁal, maintenance and other costs in connec-

tion with the use of installations in Turkey by the

United States pursuant to Article XIII of the/[ %'’

d
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Agreement; training (on-the-job and locally) of
Turkish personnel assig;ed or to be assigned to
the installations pursuant to Article VI of the
Agreement; costs of implementation of communica-
tions joint use plans pursuant to Article XVI of
éhe Agreement; and costs of providing access by
Turkey to the United States Defense Coﬁmunica-
tions Satellite System pursuant to numbered para-
graph 3 of the United States note dated April 7,
1976..

SEC. 3. The authorities contained in this
Resolution shall become effective cnly upon the
entry into force of thé Agreement and shall

continue in effect only for so long as that

Adicement remains in rorce.




SECTION-BY-SECTION ANALYSIS OF THE JOINT RESOLUTION TO
AUTHORIZE THE PRESIDENT TO ENTER INTO AND CARRY OUT A
DEFENSE COOPERATION AGREEMENT WITH TURKEY

I. INTRODﬁbTION

The proposed joint resolution implements the
Defense Cooperation Agreement signed on behalf of the
United States and Turkish Governments on March 26, 1976
and a related exchange of notes dated April 7 and 13,
1976, by authorizing the appropriation of funds neces-
sary to carry out obligations undertaken by the United
States therein and by providing that certain provisions
of law will not bperate to prohibit or impede the
carrving out of those obliqations:

The new Defense Cooperation Agreement with Turkey
supersedes a 1969 Agreement, the operation of which was
suspended by Turkey in July 1975. The 1969 Agreement
haa proviaea generalily ToOr support of tire Tushisdh
defense effort, subject to Congressional action, and
entered into force on the day it was signed, without
pgrigr Yeview by Longress  the Anneement sas Sapiemcaced
by the inclusion of funds for Turkey in annual security
assistance programs. By contrast, the present Agreement
specifies the level of security assistance to be provided

over the next four years, and has. been negotiated with

the understanding that it will not enter into force
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until it is approved by Congress® through enactment

of the proposed joint resolution.

ITI. PROVISIONS Of THE RESOLUTION
Preamble '

The préamble describes the background for the
resolution by reciting the signature of the Agree-
ment, its provision for entry into force, the exist-
ence of United States undertakings therein, the
importance of the United States military activities

o e e ) E G T = = - -
and facilities in Turr

»

for Congressional approval of the Agreement.

Section 1. Approval.

Section 1 expresses approval of the Agreement by .
Congress and authorizés the President to implement its
provisions. This section provides the legal basis for
the Tnited States to ender dnte the cxchange ©f notes

“SeoossSary o Bring 15c Sgrocment imte foree mnd con—
stitutes authority for carrying out the undertakings
of the United States under the Agreement.

Section 2(a). Authorization.

Section 2 authorizes the appropriation of funds
necessary to carry out the programs and activities

provided for in the Agreement. This Agreement provides
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for defense support to Turkey over a four year period

of not less than $200 million for grant military assist-
ance and military training, including $75 million for
fiscal year 1977; sufficient funds for credits or
guaranties of loans totaling not less than $800 million
to finance Turkish procurement of defense articles

and defense services; and necessary amounts for other
programs and activities, which include training of local
personnel, cooperation in the implementation of communica-
tions plans and providing Turkish access to the United
States Defense Satellite Communications System. The
appropriations under this authorization will be regquested
on an annual basis. Any successive program of defense
support developed in accordance with Article XIX(3)

of the Agreement will require enactment of additional

Corvddom 23 4h1 By omdrd ¥ Didhear Iaz:c
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Section 2{b}) provides that provisions of United States
law generally applicable to security assistance shall
apply to foreign assistance and military sales programs
and activities carried out in implementation of the Agree-
ment. This provision ensures that section 1 of the
resolution will not be construed as authority to waive

. _;gffﬁ}a
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the legal requirements for foreign military sales,
training and grant assistance. Thus, the conditions
of eligibility, purposes for which articles and
services can be used, transfer restrictions, Congres-
sional review procedures, statutory definitions, and
other terms governing United States security assist-
ance programs shall apply, and assistance and sales to
Turkey will be carried out within the framework of the
Foreign Assistance Act of 1961 and the Foreign Military
Sales Act.‘ This provision is consistent with the
terms of the Agreement.

The first broviso in section 2(b) states that

section 620(x) of the Foreign Assistance Act of 1961

{]

shall not apply to security assistance programs in
implementation ofAthe Agreement. Section 620 (x)
pichibits U.S. wilitary assistance and saies 1o
Torkey until *the President determines and cextifies
to the Congress that the Government of Turkey is in
compliance with the Foreign Assistance Act of 1961,
the Foreign Military Sales Act, and any agreement

entered into under such Acts, and that substantial
progress toward agreement has been made regarding
military forces in Cyprus...." Such a condition

aimed specifically at Turkey would not be consistent

D



with the provisions of the Agreement and the proposed
resolution.

In the same spirit, it was understood in connec-
tion with the negotiation of the new Agreement that
authorization would be sought to complete, after its
entry into force, deliveries of grant defense articles
and services valued at approximately $85 million which
were suspended as a result of the enactment of section
620(x). The second proviso accordingly authorizes such
deliveries with respect to articles and services for
which funds were obligated or reserved prior'to
February 5, 1975. The resumption of such deliveries
is consiétent with and would complement the new
Agreement in renewing defense cooperation with Turkey,

= =% D ey N T [ . 20 . = L e o mgmas .
witiCilt 1S esSsential to United Jlates sccurity interests,

jod

and thereby enhancing the ability of the United S+ates

o playv a constrartive 012 in sncouraging a

Y
i

settlement.

Section 2(c). Notice to Congress.

Section 2(c) specifies that the Congressional review

procedures under section 36(b) of the Foreign Military

Sales Act and the Congressional review and approval
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requirements of 10 U.S.C. 7307,shall not apply to

the defense articles and defense services referred
to in the exchange of notes dated April 7 and 13,
1976 which is a part of the Agreement. The exchange
of notes identifies certain defense artiéles,
including naval vessels, which the United States is
prepared to sell to Turkey in accordance with the
standards and procedures set out in the Foreign Mili-
tary Sales Act. If Congress, in connection with this
resolution, approves that list of defense articles
there would appear to be no need for a second review

when the sales are made.

Section 2(d). Department of Defense Costs.

Section 2(d) makes clear that the authorized
activities and programs of the Department of Defense,
to b2 financed from the appropriations ¢f the Dopartment
©f DeTense, include operation and maintenance of installa-

tions, iraining of Turkish personeec] at the facilities,

implementation of communications joint use plans, and
providing access to the U.S. Defense Communications
Satellite System. These Department of Defense functions
will be carried out within the general framework of laws
applicable to the activities of the Department of ﬁ*“'”w

Defense and are not to be regarded as subject to t&g

-
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provisions of the foreign assistance and military sales

legislation.

SEC. 3. Effective Date.

Section 3 provides that the authorities in the
resolution shall be effective concurrently with the
period that the Agreement is in force and will lapse

upon termination of the Agreement.
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AGREEMENT BETWEEN

TYE GOVERNMENTS OF THE UNITED STATES OF AMERICA AND OF

THE REPUBLIC OF TURKEY
RELATIVE TO DEFENSE COOPERATION
PURSUANT TO *
ARTICLE III OF THE NORTH ATLANTIC TREATY

IN ORDER TO
RESIST ARMED ATTACK IN THE NORTH ATLANTIC TREATY AREA

PREAMBLE

The Government of the United States of America and the

Government of the Republic of Turkey,
In conformity. with the aims and principles of the United

Nations Charter, and
Reaffirming their determination in exercising their inherent

rights of individual and collective self-defense, as envisaged in

Articlc S thereof,
Recognizing that cooperation in the field of defense is based

on-full respect for the sovereignty of the parties,
BApiessing their desire to maintain the security and indepen-
1 as worid pcace,

dence of theixr reogpoctive couatriss, as w22

Expressing their willingness to continue their bilateral

T e e e S e e TS oS sy e oun® By Ethe Noxth

»

Atlantic Treaty,
Acting on the  basis of their continuing friendship, and in

recognition of their obligations with regard to the security and

defense of the North Atlantic Treaty.area, and pursuant to Article

]

Have entered into the following Agreement:
L=

AT e

III of the North Atlantic Treaty,



ARTICLE I
The defense cooperation between the parties as set forth in
this Agreement is based on the recognition of and full respect for
ihe sovereignty of edch.
ARTICLE 11
2. The extent. of the defense cooperation envisaged in this
Agreement shall be limited to obligations arising out of the North
Atlantic Treaty.
s The installations shall not be used for, nor shall the
activities serve, purposes other than those authorized by the

’

Government of the Republic of Turkey.

ARTICLE III
: 9 Pursuent to Acticle TIT of the North Atlantic Treaty and
in accordance with the provisions of this Agreement, the Government
qf the Republic of Tuxkey authorizes the Governmeni of the Uniled
States of America éo particibafe in the defense measures to be

carried out on the following installations:

—— néallicanna asthoerineg inskallakiang
AnTSLoligenCe gRTASXINg instasllatigcns.
* —= Matnuslle sorsad sites of communication systems and

— Fexgpamarun Station.
== Incirlik Installation.
2. The United States oféanizations and facilities outside

these installations, approved by the Government of the Republic of




Turkey, providing command and control, administrative, logistics
and general support shall be subject to the provisions of the

Agreement. .

ARTICLE IV

1. The installations referred to in Article III, paragraph 1
of this Agreement shall be Turkish Aimed Forces installations.

The installation commander shall bé Turkish. The Turkish
flag shall be flown at the installations.

2. The activities and technical operations of the installationc
shall be conducted in accordance with mutually worked-out programs
tonsistent with the purposes of the installations as approved by
the Government of the Republic of Turkey.

Be Family housing units and the related support and sccial
welfaré acfivities on the installations shall be separated to the
extent possible from the areas where technical operations of the

installations are being carried out.

ARTICLE V
1. The installation commanderxr shall be responsible for:
y ——  Superwasion in orfer o enmure that the tochnical



operations and activities of the installations shall be carried
out in accordance with the principles mentioned in Article 1V,
paragraph 2 of this Agreement.

‘ -= Security and administration of the installations.

-= Maintaining order at the installations.

== Full command and support requirements of the Turkish
personnel at the igstallations, with the exception of those Turkish
civilian personnel in the employ of the United States Government.

-- Relations with local Turkish authorities.

2. In the exercise of this authority, the installation comman-
der may issue appropriate directives applicable to the installation
as a whole.

3. The Government Of the United States of America will assign
at each installation a United States detgchment commander as the
"unired States Senior vfficer® to tunction as the singlc point of

contact with the installation commander. The United States flag

the direction and control- of the United States national element, its
equipment and its support, health and social welfare facilities;
and for management of the premises exclusively utilized by the
Tnited STates natricnal miewment ot dhe Smstalladion. Jn the sxerrise
of his responsibilities zegarding Uasited States eguipment, the United
States senior officer shall respect the joint use arrangements
envisaged-in Article VII of this Agreement.

5. The working ;elationship and procedures for consultation

between the installation commander and the United States Senior



Officer shall be mutually agreed by the Parties, taking into

account the particularities of each installation.

ARTICLE VI

1. Agreed technical operations and related maintenance ser-
vices and activities of the authorized installations shall be
carried out jointly by Turkish and United States personnel. For
this purpose, Turkish personnel shall be assigned by the Turkish
authorities up to a ievel of fifty percent of the total strength
required for such operations, services and activities.

2, The manning tables of the installations shall be consis-
tent with the purpose and mission of the installations which have
been approved by £he Gove;hment of the Republic of Turkey. The
distribution of manpower spaces for assignment by each party shall
be determined jointly, by taking into account to the extent possible
standard documents specifying current technical speciality and ghkill
requirements. Turkish personnel above fifty percent of such manning
reguirements may be assiqﬁed to specific installations by mutual
Egracment Tobieon Lho yasrtles,

3. In the event that the Covernment of the Republic of Turkey
2|iects npt o man fully at the fifty percent level mentioned in
Fevearach 3 oF This Jovicia. Fndtond [Neatas perennnal may ha aseigned
by the appropriate United States authorities in order to fill any
vacancies thus created, without prejudice to the Turkish basic

right of participation. Any contgmplated subsequent change in

manning by Turkish personnel shall be communicated to the appropriate

United States authorities one year in advance. .
]



4, In furtherance of the Turkish participation objective
referred to in this Article, needed training related to the technical
activities of the installations, including training in the United
States;, shall be provided by the Government of the United States
of America, to Turkish personnel assigned or to be assigned to the
installations, in accordance with mutually agreed programs.

Consistent with Article XIX of this Agreement, the training costs

shall be borne by the Government of the United States of America.

ARTICLE VII

1s The purpose, mission, location, installation plan and
the joint use arrangements of eac§ installation authorized by
the Government of the Republic of Turkey shall be further detailed
bv mutual agreement. These agreements shall also include author-
ized quantities of arms and ammunition, the authorized numbers of
major items of equipment and the authorized strengths of the U.S.
force and civilian component. 2Any increase in such authorized
quantities, numbers and strengths shall be subject to prior approval
Dy the appropriate Turkish aullwirilica.

25 The appropriate authorities of the Government of the

. A . [aL T 3 -
28

United States of Xmor shall provids 4o the ssnronriate avihori-

igs shaa

ties of the Government of the Republic of Turkey guarterly reports

on the changes occurring within the limiég of the authorizations

mentioned in paragraph 1 of This Article, including the Turkish

civilian personnel employed by the United States at the installations.
3. Construction of new buildings and other property incor-

porated in the soil at the installations and facilitigs, and demo-

lition, removal, alteration or modernization which change the basic

.

o'
o
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structure of such property, shall be subject to prior approval by
the appropriate Turkish authorities.

7 w4. Replacemeng of major items of equipment identified pursuant
to par;graph 1 which upgrades or increases through modernization
operational capability, and the introduction of new major items of
equipment, shall be subject to prior ;ppxoval by the appropriate
Turkish authorities.

5. Any other kind of construction, alﬁeration, modernization,
maintenance and repair, except those routinely accomplished within

local in-country maintenance capability, shall be subject to prior

notification to the appropriate Turkish authorities.

ARTICLE VIII

1 Equipment for the United States force, and reasonable
quantities of provisions, supplies and other goods for the exclusive
use of the United States force, its members, civilian componcnt and
dependents, may be imported into and éxported from Turkey in accord-
ance with the provisions of éhe §hqreement Between the Parkies of
the North Atlantic Treaty Regarding thc Status of Thein rorces
dated Juné,ls, 1951, and the previsions 2f the subseguent paragraphs
*of this Article.

2. The importation into and transfer within Turkey of arms
a2nf pmmpnition shall ke subject o prior approval by the appropriate
Turkish authorities, and shall be accomplished with safeguards
and protections as mutually agreed. Special procedures shall be
est?blished for the customs control of arms and ammunition. As for
procedures regarding customs control of equipment and ma;erial of
classified nature, they shall be established through appropriate
consultations between the parties. .~
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3. The impo;tation into Turkey of major items of equipment
shall be subject to prior notification to the appropriate Turkish
“authorities. ‘7

4, So long as operations at an installation continue under
this Agreement, arms and ammunition, and major items of eguipment
needed for the operation of the installation will not be removed
from Turkey without prior consultation between the appropriate
authorities of the parties, and no removal will be effected which
would prejudice the mission of the North Atlantic Treaty Organization.
5. The appropriate Turkish authorities shall be notified by

manifest of the importation, exportation and in-country movement of

eguipment, provisions, supplies and other goods.

ARTICLE IX
° The procedures regarding admittance to the installations shall

be mutually agreed by the apprcpricte authuriiies or the parties.

AR’I:SF CLE X

All intelligence' information including raw data produced by
the installzticns szhall be shared fully by the two Governments in
accordance with mutuwally ﬁgreeduérocedures. Appropriate United
Statee a2nd Turkish avihorities will fevcicp a muluwal intelligence
reguirements program which shall form the basis of the functional

assignment of intelligence technical operations and responsibilities.



) ARTICLE XI
The activities of the installations authorized by this Agreement
should be coordinated in such a.manner as to avoid interference be-
tween such activities and the activigies of other local milit;ry
~and civilian installations, and to avoid damage to life and property.
Should any interference arise between the installations and other
local military and civilian installations, the United States and

Turkish authorities shall cooperate in order to take practicable

measures to eliminate such interference.

TTTTTTY  ARTICLE XIX

1. State~owned land areas, including all improvements, utilities,
easements and rights of way already allocated by the Government of
the Republic of Turkey to the United States of America on the effec-
tive date of this Agreement shall continue to be available for the
purposes of Lhis Agreement without costs to or claims against the
United States of America, without prejudice to the ownership of the
Crvarnment nf the Rannhlic of Turkey of snch land a'rieas_. improve-
ments, utiliities, easemenis and sigyhts of way.

2= The provisions of paragraph 1 of this Article shall not
‘xelieve the Government of the United States of America from any
ght hovo with rogasd to tho settloment of claims of
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without prejudice to the terms of existing non-intergovernmental
lease contracts under which certain facilities are provided to the
United States of America for the purposes of this Agrcement.

3. All non-removable property, including property incorporated
in the soil, constructed or inhstalled hy or on behalf of the United
States on the land areas allocated by the Government of the Republic
of Turkey for the purposes of this Agreement shall from the date of
its construction or installation, become the property of the Govern-
ment of the Republic of Turkey. The provisions of this paragraph
are without prejudice to the right of the United States and its
personnel to use such property, according to the joint use arrange-
ments to be mutually agreed pursﬁant to Article VII, paragraph 1.

4. In case of termination of this Agreement, or when the
activity of any installation is terminated, the property mentioned
in paragraph 3 of this Article shall be transferred to the Government
of the Republic of Turkey. Buildings so transferred shalil iucliude
Vbasic utility systems and other fixtures permanently installed in
or affixed to the buildin;. The apprépriate anéhn;ifine of the
parties shall mutually determine whicther there exists any residual
value of Buch prougerty. I zo, the United States will be compensated
for the osidual waline in an amount to be determined by mutual
sgreTment between Lhe appropriate apthorities of the Government Of
thé United States of America and the avthorities of the Government
of the Republic of Turkey taking into account past practices between

the two Governments regarding residual value.



Sl The Government of the Republic of Turkey shall have the
right of priority to acquire, in accordance with arrangements to be
agreed upon, any equipment, materials and supplies imported into
or aéquired in Turkey by or on behalf of the United States for the
purposes of this Agréem;ﬁt, in the event such equipment, materials

and supplies are to be disposed of by'the Government of the United

States of America.

ARTICLE XIII

1. Except as provided in paragraphs 2 and 3 of this Article,
the costs of operation and maintenance and the costs of mutually
agreed construction, modernization; alteration and repairs at the
installations shail be met by the United States to further the
purposes set forth in paragraph 1 of Article XIX of this Agreement.

2 Each party chall pay its own personnel costs.

8 The maintenance and repair costs of the premises exclusively
utilized by Turkish personnel, such as living guarters, dining balls
‘and social. welfare premises, shall be'met by the Covérnment of the
Republic of Turkey. The costs of any required additional construc-
tion, alteration, change and subsequent improvements to be made at
those premises shall be met by the Government of the Republic of
Turkey. .
provided by the Government of the Republic of Turkey to the perimeter
of the installation areas shall be met by the Government of the United

States of America.



ARTICLE XIV
Materials, eguipment, supplies, services and civilian labor
required by the Government of the United States of America for the
purpése of this Agreement shall be procured in Turkey to the maximum

practicable extent, In the implementation of this principle the

parties shall consult each other.

' ARTICLE XV
The force and civilian component of the United States of
America and their dependents assigned or stationed in the territory
of the Republic of Turkey for ﬁhe purposes of this Agreement shall
be.subject to the "Agreement Between the Parties to the North Atlantic

Treaty Regarding the Status of Their Forces" dated June 19, 1951.

A joint use plan for the communications system in Turkey

(Troposcatter and Line-of-Sight) shall be agreed upon by the Parties.

’ ARTICLE XVII

fyosit Tuskhey and operations of rotational
sguadrons and related support units authorized to be stationed on
the territorv of the Republic of Turkey in acceordance with given

NATC defense plans. and their sotigicieos on Parkish torritery sheil

be carried out in accordance with mutually agreed arrangements.

ARTICLE XVIII -

The provisions of the Montreux Convention are reserved.




. ARTICLE XIX

1. 1In the interest of further developing Turkish defense
preparedness and enhancing the mutual security cooperation of both
Governments under Article III of the North Atlantic Treaty, the
Government of the United States of America shall supply, or finance
the procurement by the Government of the Republic of Turkey of,
defense articles, services and military technical training in
accordance with mutually agreed programs as provided in the subse-
éuent paragraphs of this Article. The defense support to be provided
to the Republic of Turkey shall be effectuated in accordance with
contractual obligations and with the general practices applicable to
all other recipient countries.

‘2. The Government of the United States of America shall
furnish defense support conéisting of grants, credits and loan
guaranties of $1,000,000,000 during the first four years this
Ayreement shall remain in effect. This amount shall be distributed
evenly over this period in accordance with annual plans tc kbc
developed by the appropriate authorities of the two Governments.
Unless otherwise mutually ag;eed, it is uﬁderstood that the amount
made available ¥n exch nf these first four ysars may vaxry by up to
25 percent of the egual annual tranches of $250,000,000 provided

+that the total aggregate amcunt herain provided for chall be made
available pricr to the end of such four year period. ¥or the tirst
year the grant portion will be $75,000,000, =nd the total amount of
the grant portion for the four year period will be not less than
$200,000,000. Credits and guaranteed loans herein provided for shall
be at interest rates comparable to the rates offered to other NATO

countries for similar FMS credits and guaranteed loans. In
]



furtherance of the objectives set forth in paragraph 1 of this
Article, the Government of the United States is also prepared

to make cash sales under its Foreign Military Sales Program

of defense articles and services including spare parts,
components and technical data for the operation and maintenance
of defense articles furnished to the Go;ernment of Turkey by

the United States Government, of types, quantities, and on terms
to be mutually agreed, during the period for which this Agreement
shall remain in force.

35 At least one year prior to the completion of the term of
this Agreement and of the defense support program envisaged in para-
graph 2 of this Article, or of any other programs which are subse-
quentl} agreed upon consistent with Article XXI, paragraph 1, and
pursuant to this paragraph, the parties shall consult to develop
defense support programs as required for subsequent periods in accord-
ance with their respective legal procedures. In the event such .
consultations fail to produce agreement on any such subsequent pro-

gram or such program does not enter into force, upon completion of

the term of the then-current program, the Government of the

% o oxtend ¥he validity of this

i

Repuhlic of Turkey may olect

n which case the provisions of paragraph 6 of Article

XXI shall apply for the purposes of withdrawal and liguidation.

ARTICLE XX
1o In order to assure that the implementation of defense
cooperation under this Agreement shall be consistent with the
letter and spirit of this Agreement the appropriate authorities of
the two Governments shall consult promptly to mutually r;solve any
differences which may arise éoncerning interpretation and implemen-

tation of this Agreement. .

if"g:‘ Fﬂﬁo
f <
(= =
A\ =

. i
) jb
a v/
7
#



23 Any differences not so resolved within 30 days shall .«
referred for settlement to the Governments of the parties.

3. In the eveat that any difference referred for settlement
to the governments of the parties is not resolved within a period of
two months, either party may serve notice of 30 days to suspend the
specific activity in dispute, pending resolution of the difference
thereon. In such instances the parties shéll, to the extent practic-
- able, assure that this suspension does not affect activities which

are not in dispute.

ARTICLE XXI

i % This Agreement shall come into effect on the date of an
exchange of notes indicating thelapproval by both parties of the
Agreement in accordaéce with their respective legal procedures.
‘'he Agreement shall remain in force for four years from ité entry
into force, and shall be extended for subseguent four-year periods,
unless either party elects not to extend the validity of the
Agreement pursuant to Article XIX, paragraph 3 thereof,

2, The parties shall consult at any time during the Lexm of
this Agreement, on the initiative of either, to consider its possible f
amendment.
: < 1 Either party may terminate this Agreement upon notice in
writing of -vne year. -

4. In theevmnt SIS paaty, Guring the four years this
Agreement shall remain in force and during such subsequent periods
as the parties may develop defense support programs pursuant to
Article XIX, paragraph 3, éoncludes that ‘the other party is not
complying with or is unable to comply with the provisions of
this.Agreement,_that party may issue a call for consultations between

the two Governments. In the event agreement is not reached within a
L



period of three months, either party may terminate this Agreement
upon notice in writing of thirty days.

5. In the event of termination or non-extension of this
Agie;ﬁent, the proviséon of defense support under Article XIX

2 shall Se terminated on the effective dqye of termination or
non-extension. 1n sﬁch event deliveries of defense services and
articles with respect to which sales contracts have been entered into,
or for which funds have been obligated, prior to that date shall not
be interrupted,

6. In the event of termination or non-extension of this
Agreement, the Government of the United States of America shall
complete the process of its withdrawal and liquidation within
one year after the effective date of termination or non-extension
during which period this Agreement shall be considered to remain
in force for the purposes of an orderly withdrawal and liguidation,

ARTICLE XXIT
DETIOLE SRIT

26th day of March, 1576. ///\

FOR THE GOVERNMENT OF FOR THF, Gﬁﬁ?affﬁgg/;F }

~rHE UNIWED STATES OF AMERICA: THE REPUBLIT OF TOBKEY=
A :.,'VJ v
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DEPARTHMENT OF STATE
WASHINGTON

April 7, 1976

Excellency:
I have the honor to refer to the Defense Cooperation

Agreement, signed March 26, 1976, by the Government of

the Republic of Turkey and the Government of the United

States of America, and to confirm that during the first

four years the aforesaid Agreement is in force, the

United States Government is prepared to do the following:
1. The United §tates Government wiil offer for

sale to the Government of the Republic of Turkey, at

the lowest prices consistent with applicable United

States law; the following materiel from available stocks

. of the United States Department of Defense: 12 F-100F

aircraft; 20 T-37 aircraft; 36 UH-1B and 35 UH-1HK
W2 3.:&’.-‘!-.! o

halizs =tozs; 3 Geaciay class destroyers; 2 Guppy III

‘submarines; and a submarine resevne ship. Delivery of

the above—described slefence articles w411 ko mEfrnt

ST e RISl e eimvaareiars.  a@me und fed Mesdes

v Government will also, on an expeditious basis, explore

the possibility of providing a modern naval vessel to
the Republic of Turkey, by sale from the available

stocks of the Department of Defcnsc at the lowest price

consistent with appl%cable United States law.

His Excellency

.~
’/z:‘iﬂe,
Ihsan Sabri Caglayangil, i ¥
I~
[
Ministor of Poxeiyn Affaiss, g:‘
Ve j

) , - Republic of Turkey. \ '/
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2. The United States Government will also offer
for sale to the Government of Turkey, at the lowest

prices consistent with applicable United States law,

14 F-4E aircraft from available stocks of the Department

of Defense. qur.of these F-4E aircraft shall be

delivered during each of three successive four month

periods immediately following the entry into force of

. the aforesaid agreement, and the remaining two aircraft

shall be delivered during the following three months.
During this fifteen month period, the United States
Government will offer for sale to the Government of
Turkey, at a favorable price consistent with applicable
United States law, F-4 aircraft from new procurement,
with deliveries scheduled to be at a rate of four each -
month, beginning at the end of the 1l8-month period
Admmediately following the entry into force of the
aforesaid agreement.

3. The Unitegd States-Governmgnt will provide,
willidul Cusi Lo iLie Guvermwent of the Republic of Turkey,
access to the United States Defense Sate{1ite Commun i-
patione Svotem mammereing In 1928, Foxr dssmpunisolizns
TTimecn TArkey wad Wesleln Sulope, 1HUIsalny Teyuited
smveamd forminal and reinted egeipment., The muwbor ©f
circuits and items of‘equipment to be provided, and
technical implementing arrangements shall be the subject
of further agréement between the Governments.

4. The two Governments shall consult regarding

mutual cooperation in the improvement and modernization
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of the Turkish defense communications system in furtherance
of the purposes of the aforesaid Agreement aAd the North
Atlantic Treaty. i

It is understood that the above-mentioned under-
fakings of hy Go;ernment are to be carried out consistent
with the purpose§ set for£h,in the first paragraph of
Article XIX of the aforesaid Defense Cooperation Agrce-
ment, are not exclusive of additional arrangements which
may be made by the parties pursuant to that Article, and
are to be carried out in accordance with, and subject
to, the provisions of that Agreement and with contractual
obligations and the general practices applicable to all
other recipient countries.

If the foregoing is acceptable to the Government of
the Republic of Turkey, I have the honor Lo pacpoze
‘that th}s note, together with your Excel lency's note -
in reply indicating such agreement, shall constitute
aﬁ agreement between our two Governments and shall enter
into and remain in force concurrently with the aforesaid

Defense Cooperation Agreement. -

Vi
TR S

Department of State,
Washington,

April 7, 1976.
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TOREIYE CUMHURIYET!
DISISLER! BAKANLIG! °

At

My decar Sccrectary:

I have the honor to refer to your note, dated
April 7, 1976, regarding the Defense Cooperation Agreement,
signed on March 26, 1976 by the Government of the Re-
public of Turkey and the Government of the United States
£ ,of America, which note provides as follows:

"Excellency:
"I have the honor to refer to the
Defense Cooperation Agreement, signed
March 26, 1%76 by the Government of the
Republic of Turkey and the Covernment of
the United States of America, and to con-
firm that during the first four years the
aforesaid Agreement is in force, the United
‘ States Government is prepared to do the
e foliowing: i
( ¢ . - "). The United States Government will
offer for sale to the Government of the

RKepublic of Turkey, at the lowest prices
ponsistent with applicable United "States
iaw, the foilowing materiel fyom awalishle
stonkc of the United States Department of
TrTonses  EP T-MMO0 s seyeid e D6 Sekd adv—-
\ ‘craft; 36 UH-1B and 36 UH-1H helicopters;
3 Gearing class destroyers; 2 Guppy III
' submariqes; and a submarine rescue ship.

~ € ‘/“‘ :‘
Honorable Henry A. Kissinger
Secretary of State J

- Washington, D.C.
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Delivery of the above-described defense
articles will be effected as expeditiously
as practicable. The United States Government
wil; also, on an expeditious basis,
explore the possibility of providing a
modern naval vessel to the Republic of
Turkey, by sale from the available stocks
of the Department of Defense at the lowest
price consistent with applicable United
States law.
"2. The United States Govermnment will
also offer for sale tc the Government of Turkey,
at the lowest prices consistent with applicable
United States law, 14 F-4E aircraft from avail-
able stocks of the Depariment of Defense.
Four of theBe F-4E aircraft shall be delivered
guring &ach of thres successive four month
periods immediately following the entry into
force of the aforesaid agreement, and the
remaining two aircraft shall be delivered dug;ng
the following three months. During this fifteen
month period the United States Government will
offer for sale to the Govermment of "nrkey at
a favorable price consistent with applicable
United States law ¥-4 aircratt from new procure-
mont, with doliverlas scheduled Lu.be ak a
rate of four sach month, beglnudiny at +the end
F ho AB—month mericd dmmeldistely ToIIOWITU
e sty -inre Sorer o 132 Sioresald sgiTemenl.
"3. The United States Government will

provide, without cost to the Government of the

Republic‘of Turkey, access to the United States
Defense Satellite Communications System commencing
in 1978, for communications between Turkey and

- -
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Western Burope including reguired ground
terminal and related equipment. The number
of circuits and items of eguipment to be '
provided, and technicdl implementing arrange-
ments shall be the subject of further
agreement between the Governments.

"4. The two Governments shall consult
regarding mutual cooperation in ‘the improve-
ment and modernization of the Turkish defense
communications system in furtherance of the
burﬁoses of the aforesaid Agreement and the
North Atlantic Treaty.

"It is understood that the above-mentioned
undertakings of my Government are to be carried
out consistent with the purposes set forth in
the first paragraph of Article XIX of the afore-

sa2id Defence Cocperatisn Agrsemant sra t
exclusive of additional arrangements which may
be made by the parties pursuant tc that Articlc,
and are to be carried out in accordance with,
and subject to, the provisions of that Agree-
ment and with contractual obiigations and the
general practices aéplicable to all other e
nreciéient cocuntries. e
+1f the foregoing is acceptable to the
Tovernment of the Republic of Turkey, I -have
e R o PRy Bt ete, St
wrth ywour Esxcellency’s ncte in xoply damdicating
such agreement, shall constitute an agreement
between our two Governments and shall enter
into and remain in force concurrently with the

aforesaid Defense Coopération Agreement."
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I have the henor to confirm that the
foregoing note is acceptable to the Government
of the Republic of Turkey and, therefore, that
note and this reply shall constitute an agreement
between our two Governments which shall, enter
into and remain in force concurrently with the

aforesaid Defense Cooperation Agreement.

. -Ankara, April

-
L4
13, 1976
/T\ :
T 2
: fo% T,
I L e
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DEPARTMENT OF STATE

AGENCY FOR INTERNATIONAL DEVELOPMENT
WASHINGTON, D.C. 20523

2 9 JUN 1976

Honorable Philip Buchen
Counsel to the President
The White House
Washington, D.C. 20500

Dear Mr. Buchen:

This is in regard to the Foreign Assistance and Related
Programs Appropriation Bill for the fiscal year 1976
and the transition quarter, which is currently before
the President for signature.

The bill contains a provision which raises serious
constitutional issues. Although we have recommended

that the President sign the bill because of the vital
national interests involved, we also believe that it

is of the utmost importance that the President make clear
in his signing statement that he does not intend to give
effect to this unconstitutional provision in approving
the bill.

The provision in question is contained in Title I,
Economic Assistance. It would restrict the obligation

of funds for certain purposes until the Appropriations
Committees of both Houses of Congress have expressly
approved the programs involved. This requirement erngrafts
an Executive function on the Legislative Branch, and thus
violates the fundamental doctrine of separation of powers.

A similar Committee approval requirement was recently
included in the Department of Defense Appropriation Act,
1976. The President, in his signing statement, expressly
pointed out that such requirements are unconstitutional, and,
although he signed the bill for other reasons, he noted that
he intended to treat the Committee approval requirement as

"a complete nullity".
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The same issues are raised by the Committee approval
requirement in the foreign aid appropriation bill, and
we believe it is vitally important that the President
make an equally emphatic record that he does not intend
to give effect to this provision. In this regard, I
have enclosed at Tab A a proposed signing statement that
we have submitted to the Office of Management and Budget
along with our comments on the bill.

I am also enclosing for your information a legal memorandum
on the constitutional problems created by this provision
(Tab B). We have forwarded a copy of this memorandum to
the Department of Justice. 1In light of the President's
comments when he signed the Department of Defense Appro-
priation Act, 1976, in February 1976, I am hopeful that
we will be able to obtain a similarly strong statement if
he approves the foreign aid appropriation bill. I have
enclosed a copy of the relevant provision from our appro-
priation bill (H.R. 12203) at Tab C as well as a copy of
the President's signing statement that accompanied the
Department of Defense Appropriation Act, 1976 at Tab D.

. Gladson
General Counsel
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FOREIGN ASSISTANCE AND RELATED PROGRAMS APPROPRIATION
ACT, 1976, AND THE PERIOD ENDING SEPTEMBER 30, 1976

Statement by the President Upon Signing the Bill Into
Law While Expressing Reservations About Certain of Its
Provisions

I have signed H.R. 12203, the Foreign Assistance and
Related Programs Appropriation Act, 1976, and the period
ending September 30, 1976. The bill appropriates funds
for a variety of programs in support of U.S. foreign
policy objectives, most importantly our pursuit of a
peaceful solution to the problems of the Middle East.

Nevertheless, I have serious reservations regarding

one element of the bill, and believe it is necessary

to comment on why I have signed the bill notwithstanding
my objections to it.

I refer to the provision in Title I, Economic Assistance,
which was added by the Senate and accepted in Conference
with a minor modification,that would require the approval
of the Appropriations Committees of both Houses of Congress
before certain funds appropriated by this bill "shall be
available for obligation". This requirement violates the
fundamental constitutional doctrine of separation of powers.

This provision causes me particular concern because it

is substantially identical to a provision in the Department
of Defense Appropriation Act, 1976, to which I also
expressed my strong objections several months ago. As I
stated then, the exercise of an otherwise valid Executive
power cannot be limited by a discretionary act of a
Committee of Congress nor can a Committee give the Executive
a power which it otherwise would not have. The legislative
branch cannot inject itself into the Executive functions,
and opposition to attempts of the kind contained in this
bill have been expressed by Presidents for more than fifty
years.
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Under more normal circumstances, the Committee approval
provision in this bill would require that I veto this
legislation. However, because we are now in the last
week of the fiscal year 1976, and because the programs
funded by appropriations contained in this bill are vital
to the interests of the United States, I shall not veto
this bill. As I stated when I signed the Department of
Defense Appropriation Act, 1976, however, I will treat
this patently unconstitutional provision, to the extent
it requires further Congressional Committee approval for
programs funded by this bill, as a complete nullity.

Though the Congress has the right to be fully and
completely informed of actions taken in execution of
laws, I cannot concur in this type of legislative
encroachment upon the constitutional powers of the
Executive Branch.






LEGAL OPINION

Constitutionality of Committee Approval Requirements

1/
The Conference Report accompanying H.R. 12203, the "Foreign
Assistance and Related Programs Appropriation Act, 1976,
and the period ending September 30, 1976" (hereinafter "the
Act"), contains a Senate amendment, reported in technical
disagreement, that requires the "approval" of the Appropriations
Committees of both Houses of the Congress before funds can be
obligated for "activities, programs, projects, type of mg}erlal
assistance, countries, or other operations not justified<

in excess of the amount justified to the Appropriations
Committees."

1/ H.Rep. No. 94-1006, 94th Cong. 2nd Sess. 8-9 (1976)

2/ The Conference Report states that "any activity, program,
project, type of material assistance, or other operation...
shall be deemed to have been justified™ if it was included

by country and by amount in the fiscal year 1976 Congressional
Presentation documents.

3/ This requirement would apply to all funds appropriated by
the Act for the following appropriation categorles.“”_
'Food and nutrition, Development Assistance,' 'Population
planning and health, Development Assistance,' 'Education
and human resources development, Development Assistance,'
'Technical assistance, energy, research, reconstruction,
and selected development problems, Development Assistance,’
'International organizations and programs,' 'United Nations
Environment Fund,' 'American schools and hospitals abroad,’
'Indus Basin Development Fund,' 'International narcotics
control,' 'African development program,' 'Security supporting
assistance,' 'Operating Expenses of the Agency for Inter-
national Development,' 'Middle East Special requirements
fund,' 'Military assistance,' 'International military educa-
tion and training,' 'Inter-American Foundation,' 'Peace
Corps,' 'Migration and refugee assistance,' or 'Assistance

to refugees from the Soviet Union or other Communist countries
in Eastern Europe.'



In its practical application, this provision means that

funds previously authorized and appropriated for the general
purposes enumerated in the Act, e.g. Food and Nutrition,
Population Planning and Health, cannot be obligated for spe-
cific projects and activities not included or in excess of

the amounts included in the Congressional Presentation
documents without the approval of the appropriations committees.
As a matter of procedure, the Conference Report states

that when such increases are submitted to the committees,
"constructive consent will be implied if no objection is raisged

within fifteen days after notification of the proposed repro-
gramming."

Committee approval or veto requirements represent a relatively
recent phenomenon in the legislative process. Nevertheless,
because they attack the very heart of the separation of powers
doctrine, a considerable body of constitutional law has evolved
regarding their validity.

In a 1966 memorandum requested by the Senate Committee on
Foreign Relations, which was considering the constitutional
questions which might arise with respect to a proposed amend-
ment to the Foreign Assistance Act of 1961 which would have
provided that development loans not be made in more than 10
countries, and that technical assistance and development grants
not be made in more than 40 countries, unless such action was
approved by the authorizing committees within a special period
of time, the Office of the Legislative Counsel of the Senate
summarized the constitutional objections to such committee
approval provisions:

"(1) These provisions vest an executive function
upon a legislative body in violation of the
principle of separation of powers described in
Articles I and II of the Constitution. They involve
participation by congressional committees in the
administration and implementation of laws, which

is a purely executive function.

(2) The Congress may not legally delegate to its
committees or members the capacity to pass legis-
lation, a function which the Constitution contemplates
the Congress itself, as an entity, should exercise.
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(3) These provision exclude the President from

his constitutional role in the legislative

process as required by Article I, section 7 of

the Constitution under which all legislation must
be presented to the President for his specific
approval or disapproval." Memorandum for Committee
on Foreign Relations, United States Senate, Office
of the Legislative Counsel. (June 1, 1966).

Although the memorandum of the Legal Counsel did not draw a
conclusion regarding the constitutionality of the provision

in question, other than to observe that Presidents had relied
on each of the above reasons in vetoing acts containing

similar provisions, the weéight of evidence indicating that such
provisions are unconstitutional is far from inconclusive.
Constitutional commentators have concluded with near unanimity
that efforts to bestow governmental control to Congressional
Committees by providing statutory authority for a "committee
veto", which conditions powers created in the Exewutive Branch
with a requirement that an administrator gain the approval of
one or more committees before that power is exercised, "present
the clearest case of a device which is constitutionally
invalid." 4/ similarly, Attorneys General of the United States
have consistently held that statutes of this type violate the
fundamental doctrine of separation of g?wers enunciated in
Articles I and IXI of the Constitution.2/ For example, in 1965
President Johnson vetoed the Military Construction Authorization
Act of 1966 because it contained a provision which would have
required the President to report any proposed closing of a
military base and delay the proposed action for a period of 120
days following such report. Although President Johnson acknow-
ledged the distinction between a notification requirement and a
statutory committee approval provision, he recognized that even
the less offensive "notification and wait" requirement was

4/ Watson, Congress Steps Out: A Look at Congressional
Control of the Executive, 63 Calif. L. Rev. 983, 1053
(July 1975). See also Ginnane, The Control of Federal
Administration by Congressional Resolutions and Committees,
66 Harv. L. Rev. 569, 605 (1953); Small, The Committee Veto:
Its Current Use and Appraisals of Its Validity, Library of
Congressional Research Service. Document JK 1015 C (January 16,
1967) . But see Cooper and Cooper, The Legislative Veto and the
Constitution, 30 Geo. Wash. L. Rev. 417 (1962).

5/ 37 Op. Att'y Gen. 56 (1933); 39 Op. Att'y Gen. 61 (1937)
41 Op. Att'y Gen. 230 (1955); Id. at 300 (1957). But see
6 Op. Att'y Gen. 680 (1854) -

n,
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constitutionally repugnant, and noted that:

"... Attorneys General in unbroken succession since

at least the time of President Wilson have advised
their Chief Executives that so-called "come into
agreement” clauses, requiring approval of executive
action by legislative committees, are unconstitutional.”
Public Papers of the Presidents: Lyndon B. Johnson,
1965, at 908.

The Constitutional doctrine of separation of powers upon

which these provisions have been held invalid is founded in
Articles I, II and III of the Constitution. Article I, Section 1
provides that "All legislative Powers herein granted shall be
vested in a Congress of the United States, which shall consist of
a Senate and House of Representatives". Article II, Sections 1
and 3 provide that "The executive power shall be vested in a
President of the United States of America. ... he shall take
care that the laws be faithfully executed." These provisions,
together with Article III, which vests the judicial power in an
independent judiciary, prevent the concentration of all govern-
mental power in a single organ of the national government.

The fundamental nature of the separation of powers doctrine

to our system of government, which is clearly contradicted

by a requirement that Congressional Committees approve executive
actions, was plainly stated by Chief Justice Taft writing for
the Court in Myers v. United States:

"The general doctrine of our Constitution then is,
that the executive power of the nation is vested

in the President; subject only to...the participation
of the Senate in the appointment of officers, and in
the making of treaties. .../ and/ the right of the
legislature to declare war and grant letters of
marque and reprisal.

With these exceptions, the executive power of the
United States is completely lodged in the President."”
272 U.S. 52, 139 (1926).

Similarly, in Kilbourn v. Thompson, a case involving the

authority of the legislative branch to exercise certain judicial
functions, the Supreme Court emphasized the fundamental importance
of the separation of powers doctrine to our constitutional form
of government.
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"It is believed to be one of the chief merits

of the American system of written constitutional
law, that all the powers intrusted to government,
whether State or national, are divided into the
three grand departments, the executive, the legis~
lative, and the judicial. That the functions appro-
priate to each of these branches of government shall
be vested in a separate body of public servants, and
that the perfection of the system reguires that the
lines which separate and divide these departments
shall be broadly and clearly defined.

‘It is also essential to the successful working of
this system that the persons intrusted with power
in any one of these branches shall not be permitted
to encroach upon the powers confided to the others,
but that each shall by the law of its creation be
limited to the exercise of the powers appropriate
to its own department and no other.

.... In the main, however, that instrument (the
Constitution) the model on which are constructed the
fundamental laws of the States, has blocked out

with singular precision, and in bold lines, in its
three primary articles, the allotment of power to

the executive, the legislative, and the judicial
departments of the government. It also remains true,
as a general rule, that the powers confided by the
Constitution to one of these departments cannot be
exercised by another.

It may be said that these are truisms which need no
repetition here to give them force. But while the
experience of almost a century has in general shown

a wise and commendable forbearance in each of these
branches from encroachments upon the others, it is not

to be denied that such attempts have been made, and it is
believed not always without success." 103 U.S. 168, 190-
191 (1880).

The precise question of the constitutionality of a committee
"approval" or "veto" requirement, however, has not been directly
considered by the Federal Courts. One commentator suggests

that this may result "from the fact that the principal effect

of these procedures is not identifiable injury to individuals as
" such, but rather a general shift in the focus of governmental
power and the operation of the governmental system... the
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political question doctrine may prompt the judiciary to shy
away from these questions of distribution of power between the
executive and legislative branches. Thus, this may he an area
where any restraint must come from Congress itself.2

Nevertheless, case law involving questions relating to the
Separation of powers doctrine leaves no doubt that the propo-
sition that statutory provisions subjecting executive action

to the approval 05 disapproval of congressional committees is
unconstitutional.!/ The principal case upon which this conclusion
is based, and which has been relied on by several Attorneys General
in opig}ons dealing with statutory committee approval require-
ments,—/ is Springer v. Philippine Islands, 277 U.S. 189 (1927).
In declaring invalid certain acts of the Philippine legislature
vesting executive power in the legislature, the Court said:

"It may be stated then, as a general rule inherent
in the American constitutional system, that, unless
otherwise expressly provided or incidental to the
powers conferred, the legislature cannot exercise
either executive or judicial power; the executive
cannot exercise either legislative or judicial power;
the judiciary cannot exercise either executive or
legislative power. ...

Legislative power, as distinguished from executive
power, is the authority to make laws, but not to
enforce them or appoint the agents charged with the
duty of such enforcement. The latter are executive
functions. It is unnecessary to enlarge further upon
the general subject, since it has so recently received
the full consideration of this Court. Meyers v. United
States.

Not having the power of appointment, unless expressly
granted or incidental to its powers, the legislative
cannot engraft executive duties upon a legislative
office..." Supra at 202.

6/ Watson, supra note 4, at 989 - 990.
7/ Ginnane, supra note 4, at 605.

8/ 37 Op. Att'y Gen. 56 (1933), 39 Op Att'y Gen. 61 (1937);
41 Op. Att'y Gen. 230 (1955).
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The decision in Springer has not been qualified by the
Supreme Court or lower Federal Courts, and, indeed, was
recently relied on in the case of Buckley et al v. Valeo,
Secretary of the United States Senate, et al, 44 U.S. L.W. 4127 (U.S.
Jan. 30, 1976). 1In Buckley, the Supreme Court cited Springer

in holding unconstitutional that portion of the Federal

Election Campaign Act of 1971, as amended, that permitted the
Congress to appoint four of the six voting members of the
Commission as a violation of the Appointments Clause of Article
IT, section 2 of the Constitution. The Court in Buckley cited
Chief Justice Taft's opinion in Hampton and Co. v. United States,
276 U.S. 394 (1928), wherein the Court observed:

"The rule is that in the actual administration

of the government Congress or the Legislature
should exercise the legislative power, the
President or the State executive, the Governor,
the executive power, and the Courts or the
judiciary, the judicial power, ... it is a

breach of the national fundamental law if Congress
gives up its legislative power and transfers it to
the President, or to the judicial branch, or if by
law it attempts to invest itself or its members with
either executive power or judicial power."

Id.at 406.

The Court in Buckley also referred to James Madison, writing

in the Federalist No. 47, who quoted Montesquieu to dramatically
defend the work of the Constitutional Convention in creating
separate and distinct branches of government:

"When the legislative and executive powers are
united in the same person or body there can be no
liberty, because apprehensions may arise lest the
same monarch or senate should enact tyrannical
laws to execute them in a tyrannical manner."
Supra at 4163.

Citing, inter alia, Springer v. Philippine Islands, four
Attorneys General have held that attempts to give to a Congres-
sional Committee the power to approve or disprove executive
acts is unconstitutional.

In 1932 President Hoover requested Attorney General Mitchell's
opinion on whether he should sign the Urgent Deficiency Bill,
H.R. 13975 (1933), which contained the following provision:
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"Provided, That no refund or credit of any

income or profits, estate, or gift tax in excess

of $20,000 shall be made after the enactment of

this Act until a report thereof ... and the facts

in connection therewith are submitted by the
Commissioner of Internal Revenue to the Joint Com-
mittee on Internal Revenue Taxation and action
thereon taken by said committee ... and no refund or
credit in excess of $20,000 shall be made without
the approval of said committee."

The Attorney General concluded that the provision was obnoxious
to the Constitution because "It attempts to entrust to members
of the legislative branch, acting ex officio, executive
functions in the execution of the law, and it attempts to

give to a committee of the legislative branch power to approve
or disapprove executive acts". 37 Op. Att'y Gen. 56, 58 (1933).
Attorney General Mitchell further stated:

"This proviso cannot be sustained on the theory

that it is a proper condition attached to an
appropriation. Congress holds the purse strings,
and it may grant or withhold appropriations as it
chooses, and when making an appropriation may direct
the purposes to which the appropriation shall be
devoted and impose conditions in respect to its

use, provided always that the conditions do not
require operation of the Government in a way for-
bidden by the Constitution. Congress may not, by
conditions attached to appropriations, provide for

a discharge of the functions of Government in a
manner not authorized by the Constitution. If such a
practice were permissible, Congress could subvert
the Constitution." Id. 61.

and he explained that:

"Attempting to have committees of Congress approve
executive acts, or execute administrative functions,

or participate in the execution of laws is not a new
idea. Carried to its logical conclusion, it would
enable Congress, through committees or persons selected
by it, gradually to take over all executive functions
or at least exercise a veto power upon executive
action, not by legislation withdrawing authority, but
by the action of committees.... Id. at 62.
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In recommending that President Hoover veto the Urgent
Deficiency Bill because of this proviso, the Attorney
General stressed that "the proviso in this deficienpoy bill
may not be important in itself, but the principle at stake
is vital. Encroachments on the executive authority are not

likely to be deliberate but that very fact makes them all
the more insidious." 1Id. at 65.

In 1937, when President Roosevelt received for signature a
Joint Resolution establishing a World's Fair Commission
composed largely of members of Congress, who would have the
authority to expend the appropriation made by the resolution,
Attorney General Cummings cited Springer v. Philippine
Islands and Attorney General Mitchell's 1933 opinion 1in
recommending that the President veto the Resolution on
constitutional grounds. 39 Op. Att'y Gen. 61 (1937).
Similarly, in 1955 President Eisenhower was asked to sign
the Department of Defense Appropriation Act, 1956, which
contained the following provision:

"Section 638. No part of the funds appropriated

in this act may be used for the disposal or transfer
by contract or otherwise of work that has been for

a period of three years or more performed by
civilian personnel of the Department of Defense
unless justified to the Appropriations Committees

of the Senate and the House of Representatives,
...Provided, That no such disposal or transfer

shall be made if disapproved by either committee
within the ninety-day period...."

Attorney General Brownell, Jr. advised the President that this
provision was unconstitutional under the separation of powers
doctrine, and noted that his conclusions were "fully supported
by and are consistent with the Constitution of the United States,
views long espoused by past Presidents of the United States,

and by opinions of the judicial branch of our Government."

41 Op. Att'y Gen. 230, 231-232 (1955).

In explaining his conclusion, Attorney General Brownell noted
that:

"The practical effect of these provisions is to
vest the power to administer the particular
program jointly in the Secretary of Defense and
the members of the Appropriations Committees,with
the overriding right to forbid action reserved to
the two Committees. This, I believe, engrafts
executive functions upon legislative members and
thus overreaches the permitted sweep of legislative .
authority. At the same time, it serves to usurp
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power confided to the executive branch. The result,
therefore, is violative of the fundamental constitu-
tional principle of separation of powers prescribed

in Articles I and II of the Constitution which places
the legislative power in the Congress and the executive
power in the executive branch." Id. at 231.

The Attorney General also noted that it was not necessary to
veto the entire act in order to nullify the offending provision.
He pointed out that "whenever a provision in a statute is found
invalid, question arises whether the whole act falls or only
the objectionable section. This depends on whether the uncon-
stitutional provision is separable from the rest of the act

/ i.e. / ... whether Congress would have intended the balance
of the act to stand without the obnoxious provision."”

Id at 234-235. 1In this instance the Attorney General concluded:

"It is my opinion that the proviso which purports
to vest disapproval authority on either of the two
Appropriations Committees is separable from the
remainder of the act and, if viewed as imposing an
invalid condition, does not affect the validity

of the remaining provisions". Id. at 235.

Finally, in 1957, Acting Attorney General Rogers considered

a provision of Public Law 155, which provided that no
accessions, leases, transfers, or declarations of surplus,

of any real property, could be made by any designated officer
of the military departments, where the amount involved
exceeded $25,000, unless the designated officer of the military
department first came into agreement with the Committee on

Armed Services of the Senate and of the House of Representatives
The Attorney General stated:

"Legislative proposals and enactments in recent years

have reflected a growing trend whereby authority

is sought to be vested in congressional committees

to approve or disapprove actions of the executive

branch. Of the several legislative devices employed,
that which subjects executive department action to the
prior approval or disapproval of congressional committees
may well be the most inimical to responsible government.
It not only permits organs of the legislative branch

to take binding actions having the effect of law without
opportunity for the President to participate in the
legislative process, but it also permits mere handfuls

of members to speak for a Congress which is given no
opportunity to participate as a whole."
41 Op. Att'y Gen. 300, 301 (1957).
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In concluding that the proviso in gquestion was unconstitutional,
Attorney General Rogers also referred to Attorney General
Brownell's 1955 opinion on the fiscal year 1956 Defense Appro-
priation Act, and noted that if the provision in question were
deemed "separable" from the rest of the act, "the offending
section was not to be regarded as a legally binding limitation
which the Congress could constitutionally impose”. Id.at 306.

Relying on judicial precedents and opinions of various
Attorneys General, statutes portending to authorize committee
approval for executive functions have been vetoed by Presi-
dents Buchangy, Wilson, Hoover, Roosevelt, Truman, Eisenhower
and Johnson .

In 1920, President Wilson vetoed an appropriation act that
contained a proviso that certain documents should not be
printed by any executive branch or officer aexcept with the
approval of the Joint Committee on Printing. President Wilson
stated:

"The Congress and the Executive should function
within their respective spheres. Otherwise efficient
and responsible management will be impossible and
progress impeded by wasteful forces of disorganization
and destruction. The Congress has the power and the
right to grant or deny an appropriation, or to enact
or refuse to enact a law; but once an appropriation

is made or a law is passed, the appropriation should
be administered or the law executed by the executive
branch of the Government. In no other way can the
Government be efficiently managed and responsibility
definitely fixed. The Congress has the right to
confer upon its committees full authority for purposes
of investigation and the accumulation of information
for its guidance, but I do not concede the right, and
certainly not the wisdom, of the Congress endowing

a committee of either House or a joint committee of
both Houses with power to prescribe "regulations"

under which executive departments may operate."
59 Cong.Rec. 7026 (1920)

Despite the weight of judicial precedent, and numerous vetoes
of acts with committee approval provisions, Congress has con-
t%nued to include approval as well 85 "notify and wait" pro-
visions with increasing frequency,l_ and a number of acts with
such provisions have been enacted into law. It does not follow,

. &
9/ See Memorandum of the Senate Legislative Counséi"suéfg at
2,4,6,7,8; Watson, supra note 4, at 1017-1029 - =

lg/ Watson, supra note 4 at 1017-1029, footnote 407 at 10%0
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however, that such provisions have become constitutionally
acceptable through usage. In a April 1, 1974 letter to

Mr. Arthur Z. Ga¥diner, General Counsel, A.I.D., the Assistant
Attorney General, Office of Legal Counsel, Department of

Justice, pointed out that adoption of a provision giving ,
Congress the right to terminate foreign assistance programs by
concurrent resolution (section 617 of the Foreign Assistance

Act of 1961, as amended) did not resolve the constitutionality

of that provision even though it was not vetoed by the President.
The Assistant Attorney General pointed out that "if any deference
is to be given to practice and precedent, we believe that the
practice begun with the adoption of the Constitution and continued
uniformly for approximately 150 years is entitled to far greater
weight than the more recent, sporadic and often debated examples
of lawmaking by concurrent resolution.”

There can be many reasons why a President would sign into law

an act that contains an objectionable provision. For example,
Supreme Court Justice Jackson revealed that while he was
Attorney General, President Roosevelt approved a defense appro-
priation bill that contained a committee iggroval provision
which he believed to be unconstitutional.=—=/ At the time he
signed the bill, however, President Roosevelt also submitted a
memorandum to the Attorney General notifying him that he believed
the offending provision to be unconstitutional, and that he had
signed the bill due to the "existing exigencies of the world
situation." The President submitted the memorandum because

"I should not wish my action in approving the bill which includes
this invalid clause, to be used as a precedent for any future
legislation comprising provisions of a similar nature."

Id. at 1358.

In a like manner, Presidents have signed laws containing
committee approval requirement while at the same time directing
the affected agencies not to comply with the constitutionally
objectionable provisions. President Eisenhower, in signing the
fiscal year 1956 Defense Appropriation Act, advised that the
committee approval requirement contained in section 638 of the
act would be "regarded as invalid by the Executive Branch of the
Government in the administration of H.R. 6042, unless otherwise
determined by a Court of competent jurisdiction." 100 Cong.Rec.
Pt. 6, 7135 (July 12, 1955).

11/ Jackson, A Presidential Legal Opinion, 66 Harv. L. Rev.1353
(June 1953)

“Has\
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In 1963, the foreign assistance appropriation act contained

a provision which stated that program changes involving funds
for economic assistance carried forward from prior years could
be made only if the appropriations committees of the Congress
were notified prior to such changes and no objection was
entered by either Committee within 60 days. In a memorandum
to the Administrator of A.I.D., President Kennedy noted that:

"I have been advised by the Attorney General that

this provision is unconstitutional either as a
delegation to Congressional Committees of powers

which reside only in the Congress as a whole or as

an attempt to confer executive powers on the committee
in violation of the principle of separation of powers
prescribed in Articles I and II of the Constitution,
Previous Presidents and Attorneys General have objected
to similar provisions permitting a Committee to veto
executive action authorized by law." Public Papersof the
Presidents: John F. Kennedy, 1963, at 6.

President Kennedy directed the Administrator to treat this
provision as a request for information, giving no effect to

the requirement that A.I.D. wait 60 days before reprogramming
affected funds. Id.

More recently, the Department of Defense Appropriation Act,

1976 (P.L. 94-212, February 10, 1976) was signed by President
Ford with a provision which requires:

"That none of the funds provided in this Act may

be obligated for construction or modernization of
government-owned contractor-operator Army Ammunition
Plants for the production of 105mm artillery
projectile metal parts until a new study is made

of such requirements by the Department of the Army;
the Secretary of the Army certifies to Congress

that such obligations are essential to the national
defense; and until approval is received from the
Appropriations and Armed Services Committees of

the House and the Senate..." 00 Stat. 162 (emphasis
added)

In his signing statement, President Ford objected to this
provision because it "violates the fundamental doctrine of

separation of powers." Presidential Documents: Gerald R.
Ford, Vol. 12, No. 7, 172 (1976). The President commented
that:
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"The exercise of an otherwise valid Executive
power cannot be limited by a discretionary act
of a Committee of Congress nor can a Committee
give the Executive a power which it otherwise
would not have. The legislative branch cannot
inject itself into the Executive functions, and
opposition to attempts of the kind embodied in
this bill has been expressed by Presidents for
more than fifty years." 1Id.

Although the President signed the bill because of other
problems that would have resulted from a delay caused by a
veto, he stated that: "I intend to treat the unconstitutional
provision in the appropriation "Procurement of Ammunition,
Army," to the extent it requires further congressional
committee approval, as a complete nullity. I cannot concur in
this legislative encroachment upon the constitutional powers
of the Executive Branch." Id.

Conclusion:

As Ginnane concluded in his article more than twenty years ago:
"The arguments against the validity of statutory provisions
vesting in legislative committees the power to approve or dis-
approve proposed actions of executive officers thus seem to be
overwhelming. Not only Springer v. Philippine Islands, but

most of the State decisions are opposed. Likewise, Presidents
Wilson, Hoover, Roosevelt and Truman have opposed, sometimes
successfully, such statutes and proposals as encroachments upon
the executive branch." supra at 608. TE&; conclusion has been
strengthened in the intervening years. President Ford's

recent statement when he signed into law the Department of Defense
Appropriation Act, 1976, makes it clear that the executive branch
will not accept the constitutionality of committee approval
requirements such as that contained in H.R. 12203.

If the committee approval requirement is retained in the act sent
to the President, and the act is not vetoed, we recommend that the
Attorney General be asked to render a adv1sory opinion regarding

its constitutionality.

Charlet L. Gladson
General Counsel
92 2 APR 1976 Agency for International Development

12/ Watson, in his 1975 Comment on the use of

" the Committee veto, supra at 1060, concluded that
any statute containing such provisions "should be
per se.invalid.”

e
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made under the wuthority of the Foreign Assistance Act of
1961, as amended, for the same general purpose as any of
the subparagraphs under “Economic Assistance,” “Middle
East Special Requirements Fund,” “Security Supporting
Assistance,” {31)“Operating Expenses of the dgency for In-
ternational Development,” “International Military Education
and Training,” and “Indochina Postwar Reconstruction As-
sistance,” are hereby continued available for the same peﬁod
as the respective appropriations in such subparagraphs for
the same general purpose: Provided, That such purpose
relates to a project or pi‘ogram previously justified to Con-
gress, and the Committees on Appropriations of the House
of Representatives and the Senate are notified prior to the
reobligation of funds for such projects or programs.

(32)None of the funds made available under this Act for
“Food and nutrition, Development Assistance,” “Population
planning and health, Development Assistance,” “Education
and human resources development, Development Assistance,”
“Technical assistance, energy, research, reconstruction, and
selected development problems, Development Assistance,” “In-
ternational organizations and programs,” “United Nations
Environment Fund,” “American schools and hospitals
abroad,” “Indus Basin Development Fund,” “International
narcotics control,” “African development program,” “‘Secu-
rity supporting assistance,” ‘“Operating Expenses of the

H.IR. 12203——2
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Agency for International Development,” “Middle East Spe-
cial requirements fund,” “Military assistance,” “Interna-
tional military education and training,” “Inter-American
Foundation,” “Pcace Corps,” “Migration and refugee assist-
ance,” or “Assistance to refugees from the Soviet Union or
other Communist countries in Eastern Europe,” shall be
available for obligation for activities, programs, projects,
type of materiel assistance, countries, or other operations not
justified or in excess of the amount justified to the Appropria-
tions Committees for obligation under any of these specific
headings for the current fiscal year without the express
approval of the Appropriations Committees of both Houses
of the Congress, and of the Foreign Relations Committee of
the Senate and the International Relations Commitice of the
House of Representatives.
MIDDLR EAST SPECIAL REQUIREMENTS FUND

Middle East épecial requirements fund: For necessary
expenses to carry out the provisions of section 901 and sec-
tion 903 of the Foreign Assistance Act of 1961, as amended,
$50,000,000(33)+Provided; That none of the funds appre-

- priated under this heading mey be used to provide a United
States eontribution to the United Nations Relief and Works

For “Middle East special requirements fund”’ for the
%
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T PRESIDENTIAL DGTUMENTS: GERALD R. FORD, 31375

Asverican people will greatly respeci and

3:. T e ronatalaie vou ali and wish you the very best.
1 shing o il haye a oreat p.‘.(‘t not only on all that sce
=, bur io will have a significant fmpact on the Cape
veral-Nennedy Space Center operaticns.
,

I thank vou for your cco ope eration, and let’'s make sure
i-is the very hest we can pessibly do.

7

N

.

NoTE: Thes President :po\e ar 12:35 p.m. in the Cabinet Room

- as ".e Whize House where he was meeting with James C. Fletcher,

laisraicr, National Aerconautics and Space Administration,
\\;~.:n=r, Administrazer, American Re\oluuon Bicenten-
15 H. Gnyfo—a qte\.c-x', Dxrector, \J.nonal Science

Little Beaver Creek, Ohio

The President’s Message to the Congress Transmilting
« Report Pursuant to the Provisions of the Wild and
Scenic Rivers Act, as Amended.” February 10,1976

Tolhe Co,.zr—’as of the United States:
1= a leased to transniit this report orr Little Beaver
reek, Ohio. The report was prepared in response to the
rovisions of the Wild and Scenic Rivers Act, Public
aw 9.}-5-':?, s amended.
[nis study found that 33 miles of the Little Beaver and
it tniburaries meet the criteria for inclusion in the

Nat~nal Wild and Scenic Rivers System, and recom-
~ended thisstretch of the nver! cmcludem ths National

5’_-'55('.‘7“: under the administration of the State of Ohio
= '.i"'Pd ta Sect?on ”-".4 ¥ /ii) of the Act.

of the L ttle Bc*u er be included as a State-
ymponent of the National Svitemm. On
3 75. Secretary Kleppe app""wd the ap-
wiicardon of the State of Ohio aad so informed (':m:emor
LS
¥

Rhndes. The Congress is nnt required to take action in
2eder i ir:}c Be ver Creek to become a component of
122 Wild Scenic Rivers System.

I:m sed that the Congress, in establishing this
Bronin made provision for the State adiministra-
o d Scenic River components. This report

il s mwdmmn\ damonstrate the capability of

0 Fv:- and State gosernments to prefitably co-

s ke cach other.
Geraup R. Foro
et NSRS BT ase,

i ey : ‘Il. 6

T w15 3 entitled “Laa!s Peaver Greax, A Wild aud
. R op sl Gnwernimans Prisiting Offce, 134 pp ).

S
7 350

Department of Delense

Appropriation Act, 1976

Statement by the President Upon Stgning the Bill Into
Law, While Expressing Reservations About Certain of
Its Provisions. February 10, 1976

Although I have signed H.R. 9861, the Department of
Defense Appropriation Act, 1976, T believe it is necessary
for me to comment upon certain provisions. One, added
by_the conference committee, violates the fundamental
doctrine_of separation of powers. The other would
severely limit our effectiveness in international affairs.

The appropriation, “Procurement of Ammunition,
Army,” in title IV of the bili restricts the obligation of
funds for certain purposes “until approva] is received

from the Ap_prbprimcns and Armed Services Cormnmittees

of the House and Senate.”

The exercise of an otherwise valid Executive power
cannot be limited bv a dxscutnonary act of a Committee of
Congrcas nor can a Committee give the Executive a
power w hxch it c.rhcns ise would not ha\ ¢. The legislative
branch cannot inject itsell into the Executive functions,
and opposition t» attempts of the kind emhbodied in this
bill has been expressed by Presidents for more than 50
\Cslt\

In addwc.x T am deeply disappointed that the Con-
gress has acted in this bill 1o deprive the people of Angola
of the asistance needed to resist Soviet and Cuban mili-
wary intervention in their country. T believe this provision
i3 an extremely undesirable precedent that could limit
severely our ability to play a positive and effective role in
international affairs.

Because of the importance of the programs which are
funded by app"omm:zom contained in this bill and the
problems which would be cansed by a further delay of
this legislation, T shall not veto the bill. However, I intend
ﬂ_trc'xt the unconstitutional provision in the appropria-
tios “P rocuremie: 1t of Ammaunition, A"mx, to the extent

xeqmre: ‘fuither Congresdonal comumittee approval, as
2 tu;np.et nublity. I cannot coicur in this legislative
encroachment upon the constitutional powers of the
Executive Branch.

Nrvgss

As enacted, the bili (FLR. 9751) is Publtic Law 94-212,

arovanmd Febewary 10, 1976,






