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Archibald S . Alexander, Pres ident, The 
Arms Control Asl;oclatlon. 

Rev. Harry Applewhite, United Church of 
Christ. 

Mrs . J. Berenson , Boa.rd or Directors, UNA/ 
USA. 

D r. Harrison Brown, CI\Jlfornia Ins titute of 
Technology. 

William J . Duller, U.N. Representative o! 
the I ntenuL:lonal Commission of Jurist~<. 

n"v. Sterling Cnry, President, National 
CPuncH of Chllrdws or Chrbt l.n the U.S A. 

lh>n. Jo,<·ph S. Clark, Chalrm:Ul. Coal ilion 
on National Priorllles and Mlliln.ry Policy. 

Dr. Darrv Commoner. Center for the Biol
ogy of Nntuml System~. Washington Univ ., 
St. Louis. 

Norrnnn Cot1sins, Edllor , Paturdny R<'\'lcw/ 
W orld. 

Dr. Patti Doty. H an·ard University. 
W1lllam I:ps trln, FormPr Chief or Di sarma

ment Atrnlr~ Dlvls lon. UN Sccret!lrlat. 
H on. Seymour .M. Flngt'~. Dlrrctor. Rnlph 

B unche Instltu \.c on the UN. CUNY. 
Hor . Dona.Jd 11L Fras!'r, ::>.1.C. 
Dr Hlchara Gnrd ~:er, Profe>sor of Law nnd 

In te rnation"l Or r;-onlzn t! on, Columbia Uulv. 
San fore! G ot tlle.b. Exe<"utive Directo r. Coali

tion on NIL! tonal Prtorillcs nnd Mlli lin y 
P olicy. 

Thomns llnlst<'d. Executive DlrPctor. The 
Ann•; Control A~s::>c !atlon. 

Ma.ril un, !'gnwn. Pres ident. U .S Section, 
\VoP>"n ·~ l !Hernntlonal League for Pence nnd 
F recdo1n. 

H edda H!'ndrlx Public Rrlatioll s Con
sul tnnt. 

Dr. D a\'i <l R . Ingll~. Pr •fl'.'".or of Phys ics, 
'(Tn iv. o( .1\lncs. 

Dr. M >w.ln K>llkne·n. Stnte Univ. of New 
YorK. St.ony Brook. 

Dona ld F . KE'ys. Wotld A3socintiou of 
Worl d l '<•rl"mlists. 

Dt·. B"tty Goetz Lnll, N .Y. Slate School 
o! Inctt:slrinl Labor Hclations, Cornell Unlv. 

D r Arthm· l ,nrson. Director, Rule of LflW 
Re~~·uch CPnlc~. Duke Unlv. 

<)seer<!!' Lima. Vlce-Chni rmnn , UNA ; USA. 
Dr. Frank li'1. A . Lon r;, Director of the Pro

gmm on Rdence, T<'chnnlon• nnd Society, 
Corn<'ll Univ. 

Dr. BurkP Mnr~hRll, Di'p l•tY Denn, Ynle 
I.nw s~t.ool. 

Scy mour Melman. Co-Chairman . SAN E. 
Dr. Hans J. Horgenthau, Profec."or of 

l'olitlcal Scif'll<'E'. Gt n>luntc School. C'UNY. 
Hon. \Vayne J\lorse . Co-Cllalrmnn. SANE 
Enrl OslJorn. In~tJtute for International 

Orde r . 
Mrs. ;",!1\dred Pers inger. U .N. Repre~entn

tlve for the U .S. YWCA. 
l\lr~ Jo Pomnance. Co-Chnirmnn. Commlt

t••e oa Disnrmament and Pt>~epkeeping Con
fcr<'n CP of U.N. Ticpr<·P.e nLnt ivcB. UNA / USA. 

llfrs. Frnnct•s S'\wyer. President, Women 
U nilcu fnr the United Nnllon~. 

Mr,; . MnrjNJ~ Sl'ill'll, Ccmmlltec fo< a New 
Chlmt. Poilc~ . 

Dr. H 0rbert Scovllle. Jr.. Federation or 
AnH ncan ScicHilsls . 

Dr. John Toll. Profc&, or ol Physics and 
P te,i(i<Ht F.t,,te (J ntv . at Stony Brook. 

Jack Touriu, Presl<lcnt, An1erlcan E t hical 
Unlcn. 

Mr". Cr rol yn Tumarkilt , Women United f<' r 
the U.N. 

J\'r . Paul Warnke. 
Dr. Jercmc Wle·ncr, Ptedclcnt, J\tnss . In

stitute o ! Technoiq;y . 
Dr. H1•rnmn Will , Jr .. 1\ssocln te General 

Secrdnn·. Board of Chriot inn Soclnl Con
cerns of t he Unl.ted r.lcthodLo;t Church. 

J-c•·rv Wurr. Pres ident. American FCdf'ra
tiun of Slatt". County & M11nlcip1t.l Employees, 
Al"L-CIO. 

Canrles W . Yo~t. For mer Head. U .S. f,tls
sion to the U.N. 

SENII.Tl: RESOLUTION 67 

WhP.reas the United States Is tommltted 
In the Partll\1 Tes t Ban Treaty o! 1963 and 

Treaty of 1968 to negotiate a comprehensive 
test ban treaty; 

Whereas the roncluslon or a comprehensive 
test ban treaty will reinforce the Nonprolifer
ation o! Nuclear Weapons Treaty. r.nd will 
fulfill our pledge in the Partial Test Ban 
Trea ty; 

Wherel\s there hlt.ll been slgnlflcnnt prog
ress In the detection and ldePtificalion of 
maler::;rott nd n uclcar te s ts by sei~mologlc!t.l 
one! otller nH'n> ,,; and 

Wh£rt'P-' ih<' SALT nccords of 1!172 hMe 
pl~t.cccl quontit.ltiv<' limltntlons on o!Icn~lve 
and d<' fcns !l <' s t ml<'gic wenp<'ns nnd hn\'C 
e s t >t bl!:;hed ltnporlnnt prl'eCdC'IltS for l>r!US 

control w·r!flc" lion procedures: aud 
Whereas early achievement of tot!\! nu

clear test cessa tion would have many benefi
cial con~cquences: creating n more favornble 
International arms control climate; Impos
Ing further finite limits on the nuclear arms 
race; re ll'nslng res<' ttrces for domestic needs; 
protecting our environment from growing 
testing da nt•rrs: utnking more stnble exl&t
\ng arms limi t ntio•ls ng r<'<'tnPn W; and com
plC'Jnt .. hting- thP on;:olng s trateg-Ic nrn1R lhn ... 
lt.ntion talks: Now. thcrdore. be It 

li• •.•nl nd. Th:lt it i r- the f.Cme of tlte S('n
ate tint the PrE's ident of the United Stntes 
(1) s hould prnpost> nn lmmediate suspen~inn 
on underground nu clear testing to remain 
In clfcct so long as the Soviet Union abstal s 
fro m underground tes ttug, and ( 2) should 
set forth promptly a new propoo:ll to the 
Govcnu•w <ot of the Unir>n of Soviet Social 
1st R<'ptthilcs nnct other ua.tlons for a perrna
n<'nl trcntv tn han nil nuclear tests . 

In t roducect F'rhrn.Hy 20. 1973. 
Ticportcd h" !liP Sf'nC~te F oreign Reht.tlons 

Committee J>tne 10 . 1 ~ 73 , by n vote of 14 to 1. 

PRINCIPAl. SPONSORS 

Kennedy (D-MnM). Muskle ID-Mnlne), 
Humphrey (D-Minnl. Hnrt (R-1\llch), Cl\se 
(R-N.J.), Malhll\s (R-Md) . 

COSPONSOJtS 

Abourc7k (D-S . D a k) . Bnyh (D-Ind). Bldcn 
(D-Del), Burdick (0-N. Dl\k), Church (0-
Idnho), Clark (0-lown l. Cmnlito n tD-Cal), 
Fulbri~;ht (D-Ark 1. Gnncl (D-Aia~ka). H as
k('l! tD -Colr,). Tlntbnv·.t~· (D-~.lnlnc). Hugh es 
!D-Iowa), Hnrt!· e (D-Ine!). 

Inouye (D-Ilnw~ill. f~r;nu<on (D-Wa~h). 

McGovern (0-S. D .1 k). Mondn'e (D-J\ltnn), 
M oss (0-Uta h 1. N<'lmn (0-W!s). Pe ll (D
R.I.) . Proxmire !D-Wis), Rlblcorr (D- Conn ), 
Steven<on (0-Jil). Tttllllf'Y (D- Cal\. WH
llams (D-N.J.\ , McGee (D-Wyo). Brooke (R
Mo.<s) . Hl\tf\P!ct tR-Oreg ), Jnvits IR-N.Y.), 
Dole (R-Kan). 

CONCLUSION OF MORNING 
BUSJNF.SS 

Mr. ROBERT C. BYRD. Mr. Plesl
dellt. Is thcrr turlhrr mowing buslnes:,:? 

The PRESIDJNG OFFICER. Is there 
further morning bu~ iness:· lf not, morn
Ing bu.,incs-; i::; do~ed. 

UN ANI• f0US-CONSF.NT HEQUJ<;ST 

Mr. ROBERT C . BYRD. Mr. Presiden t, 
I a~k unanimous consent thai at suc h 
time rs the Hou~e m~'ssage relating to a 
Productivity Commi~sion ts laid before 
the Senate, thrrc be a 30-minuie time 
limitation thereon . to be equally divided 
beiwef'P the maJority and minority lt>nd
ers or U>eir designees. 

Mr. Presidc11t. I \\'lthdr:l\\' that re
quest temporarily. 

UNANIMOUS-CONSENT AGH.EEMENT 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that at the time 

Thicket National Preserve. is laid before 
the Senate, there be a · time limitation 
thereon of 40 minutes, to be equally di
vided between the majority and minor
ity leaders or their designees; 

That the time on any amendment be 
limited to 30 minutes; That the time on 
any dcbal.able motion or appeal be lim
ited to 30 minutes: and That the agree
ment ue in the usu:1l form. 

The PRESIDING OFFICER. Without. 
objection , it is so ordered. 

AMENDMENT OF FREEDOM OF 
INFORMATION ACT 

The PRESIDING OFFICER. Under 
the previous ord r , the Senate will now 
proceed to the consideration of S . 2543, 
which the clerk will state b:> title . 

The a~sis•ant le ~.isla tive clerk read the 
bill by titl e as follow:· : 

A bii! (S 2'013) to UTilPlltl S~CLlO!l 552 of 
title V. United ~.t!l!es ('ode. <.:ommonly known 
ns the Freehom of Iuformnl! on Act. 

The Senate proceeded tc> consider the 
bill , which had been reported fro•n the 
Committee on the Juciiriary with an 
amendment to strike out all after the 
enacting clause and inse1 t: 

Thllt (a) the fo11rt h ':ent<'nCP of section 
552ta) 121 or title 5 . Unitrd S 'iltefi C'ode, Is 
ctcle t<·d ~nrl llle fol !owlnc Rt!h,tll \IP<I 'n lieu 
thereof: "Earh nl'etH'Y .'-.lrlll rnalntnln and 
make nvnliai.Jic r·.r pul i!c ln· p< cti-n tt.ll•l 
coplinr, <·utrC'nt. in .. ){'~~e~ i)ro ·ldln~ lrtr•ntlfy
l ng Information for the pu\.Jli c n.~ to any mot 
ter lssuetl, ado•>l<'d. rr promttl,·.ated nft~r 
July 4 , HlG7. and required by thls ).ll• rngraph 
to be mr..de av:tilnb'e or publi!lhed. Each 
agency s hoJI publi<n, quarter!~' or mnre fre· 
qn<'ntly. encll indeJ< unless It dett>rmlner. by 
order pnbltshed tn the Fed<'tal Registe r that 
thE' pttblir'ntlon wot~l<l lJe 1 11!1Pcec;sary and 
imprnciic!<b lc. in wh lch c 1~e 1 hC' n;:enry >llnll 
nrHwt hc}n~c; prov1dc copirs of mlf'll lnd• x nn 
rt>qnest at a co•·t comp1r<IIJ!e to th ~t c harged 
h a d the I! telex h<:><:'" Tltthli: hr<l.'' 

(b) (I) S<•ctluu fi!l2'n1 13) rf tltl•J S. Un!tPct 
States Cotlr, Is all>r> HI•·d to r rn ci ''' f, l!ow,,: 

"13) Except wilh re"pccl to ti'O rncorfls · 
mnde • •:n ilahle t>n<ier pnrnr> a phs ( 11 a11ct 
t21 or lhl3 snbsc(llo!l, cnch at·cncy, urou any 
reqll!'St fOl reco rJs whl<h reu:,cnnblv ue 
Lnilws ~uell r (;C •rc!s and whit h Is m•;cte In 
accordm>ee with pubil>hPd r u les stating the 
t imP, pine!'. fees. n•H! proc•'durrs to b<' fnl
Iowcd, Fhall mnkc ll •e records prt,mptly avail -
able to any persol!." . · 

!2) Sec( 1C• ll 552 : n) or such lltle 5 ls 
nmenrled by r£>dPc.lr.nn t lng pnrngrn ph ( 4) as 
porn~mph (li) nnct by inser t ing lmmerlilll!'ly 
n!t e1 pf\r'l(jmph (3) the foliO'.'.'Ing new p.tru.
grnnh : 

"(4) (,\) Tn ordrr to cr.rry out llw provi
stons of \ his ~eC"ltnn, the Directo r ('f the 
Office o! Mano•·en>ent. and Budrct '''n il 
promuigntc re .nlnll<>n<, JH lrSn'\nt to ltnt.lcc 
nnd .r<' r<'i pt of puhlic Cf>mmpnt. sprrlf~ lng 
a unlfurm ,,cl:e<l'IIC or recs nPpl tcl\l•lp t'> nil 
agPJOCi!'s. S>wh frc' r.hnll be ltml\f'd to rr·ns
onnhle ';tnndr.t d c l1!li'GP·' for document ' ~~cch 
and dttpli<a Unn and pro\'irle recon~ry of only 
the dlrPct cost,s or such ~el\rth llntl duplica
tion . Doc ttnJPnts 111\\\ hr furr.! "hed wit!•ont 
rhnrr'c or nt '' red uct>d rh '\fi'fJJt ~·hpre lhe 
~~~...-rH'Y dctennlneR tl1nt waiv <'r (JrQrc: uclion 
of the f~>e Is in the public l nterest~acnuse 
fttrnlshlH~ the inforrratlon can hP ronst\le rcd 
as primarlly bf'nen Ll ng the general ::p bile. 
But snch t ees shall ord ll,larlly not be _ rged 
whenever -

'" "( li the person requesting the 1 ords Is 
an indigent tndlvldual; 

"(11.) euch !ees would amount, ln the ag
gregate. for a request or series o! related 



, 

.. 

.. (ill) \he recorda requested s.re not found; 
or 1 

"(tv) the records located are determined 
by the agency to be exempt from disclosure 
unc....r subsection (b). 

"(D) (I) On complal.nt, the district court 
of the United States In the d istrict In which 
the complainant res ides, or ha.s his prin
cipal place of bus iness , or In which the 
agcnry recordJJ are situated, or In t he Dis
trict o! Columbia, has jurt;;dictlon to enjoin 
the at;ency from wllhholdlng agency records 
and to order the production of any agency 
records Improperly withheld !rom the com
plainant. In such a case the court ~hall con
sider the case de novo, with such In camera 
e·xamlnatlon of the requested records ns It 
finds appropriate to determine whether such 
records or any part thereof may be withheld 
u nder any or the exemptions se t forth In 
subH•ctlon (b) of this section, and the bur
den Is on the agency to sustain Its action. 

"(h) In delNmlnlng whether a document · 
ts In fact &jJCCtficnlly required by an Execu
tlve order or statute to he kept secret In the 
lnteres t or national defenso or fore ign policy, 
a court nu1y review the contes ted document 
in camera I! It Is unable to resolve the mat
ter on tho basis or aftidavlls and other In
formation submitted by the parties. In con
juncllon with Its In eamera examination, tho 
court may consider further argument, or an 
ex parte showing by the Government, In ex
planallon or the withholding. It there has 
been filed In the record an atlldavlt by the 
head of the agency certifying that he has per
sonally exa mined the docu ments withheld 
and has determined after such examination 
that they should be wllltheid under the cri
teria established by a statute or Executive 
order referred to In subsec tion (b) (1) of thl!l 
section, the court shall sustain such with
holding unless . following Its In camera ex
amina tion, It finds the withholding Is with
out a reasonable bnsls under such criteria. 

"(C) Notwithstanding any other provision 
or law, the derendan t ohall se rve an answer 
or otherwise plead to any complaint mado 
und er thts subsection w1thln forty days after 
th (• s<• r vtce upon the Untled States attorney 
or the pl<'ndlng In which such complaint Is 
made, untc >S tbe court otherwise directs !or 
good cause ~hown. 

"(D) Except as to causes the court con
siders or greater Importance , proceedings be
fore the dl~trlct court, as authorized by this 
sub.;eetion, and app~uis therefrom, take pre
cedence on the docket over all causes and 
shall be assigned for he~>rlng and trial or tor 
argument at the earliest practicable date and 
expedited In every way, 

"(E) The court may assess against the 
Un ited States rensonable attorney fees and 
other lltlgatlon coots reasonably Incurred 
in any case under this section tn v.lllch U1o 
complainant has substantlalll' pr~\· a.tted. In 
exercis ing Its di scretion under this pllra
graph, the court shall consider the beneotlt to 
the public, 1! any, det·lvlng from the case, 
tho commercial benPflt to t.he complainant 
and the nature or his Interest In the records 
soul!ht, and whether the Government's with
h old ing of the records sought had a reason
able basis In law. 

"(F) Whenever records nre ordered by the 
court to be ronde available under this sec
tion, the court shall on motion by the com
plainant find whether the withholding o! 
such records WI\S without reasonable basis 
in law and which fe<lcrnl omcer or Pmptoyee 
was responsible tor the withholding. Be fore 
such fi.ndln gs are made, any omcers or em
ploy~es named In the complainant's motion 
shall be personally served a copy of such mo
tion and shall have 20 days In which to re
spond thereto, and shall be atrorded an op
portunl ty to be heard by the court. It such 
find lngs are made, tl1e cou rt shall , uport con
sideration o! tbe recommendation or the 
agency, direct that an appropriate official of 

the agency which employa such responsible 
officer or employee suspend such officer or em
ployco without pay for a period o! not moro 
than 60 days or take other appropriate dis• 
clpllnary or corrective action against him. 

"(G) In the even t of noncompliance w1th 
the order o! the court, the district court may 
ptmlsh for contempt the responslblo em
ployee, and In the case of a uniformed service, 
the responsible member .". 

(c) Section 552(n.) of title 5, United States 
Code, Is o.mended by adding at the end there
or the foll owing new paragraph: 

"(6) (A) Each ngency, upon any request for 
records made under po.ragraph (1), (2). or 
(3) of thts subsecllon, shall-

"(!) determine wlthln ten days (excepting 
Sn.turdays, Sundo.y, and legal public boll
days) o.rter the receipt of any such reques t 
whcthl'r to comply with such request and 
shall tmmecllnte ly notify the person making 
such request or su ch determination and the 
reasons therefor, and of the right or such 
person to appeal to the head oC the agency 
any adverso determ ination; nnd 

"(II) make a det<'rmltll~tlon with respect 
to such appeal within twenty clays (except
Ing S:Hurdn.ys, Sund•~ys, and legal public 
holidays) after tbe receipt or such appeal. 
If on appeal the denial of the request for 
records Is In whole or part upheld, the 
agency shall notify the person maklng such 
request of the provisions for Judicial review 
ot that d!'lermlnatlon under paro.grn.ph (4) 
o! this subsection. 

"(B) Upon the written certification by the 
head of an agency setting forth In detaU hts 
person<>! findmgs that a regulation or the 
kind specified tn this paragraph Is nece~l
tated by such fa ctors llS tho volume of re
quests, the volttllhl or records Involved, and 
th e dt;per&ton and tnmsfer or such records. 
and with the approval In writing of tho At
torney General, tho Ume limit prescribed In 
clause (I) for Initial dNennlnatlons may by 
regulation be extended wlll1 respect to speci
fied types of records o! specified oomponent.s 
of such agen cy so as not to exceed thirty 
working days. Any such certification shall be 
etrectl ve only for perlod3 or fifteen months 
following publicat ion thereof tn the Federal 
Regisle r . 

"(C) In unusual circumstances as specified 
In this subparagraph, the time limits pre
scribed pursuant to subpara~:,'Taph (A), but 
n ot thos" prescribed pursuant to subparn.
graph (D), may be extended by written no
tice to the reques ter setting forth the rea
sons tor such eXLenslon and the date on 
which a determination Is expected to be d is
patched. No such notice shall specl!y a date 
that would result In an extension for more 
than 10 days. As used IU: this s ubpnmgraph, 
'unus ual Clrc urnsto.nces' means, but only to 
the extent reasonably necessary to the proper 
proce<;smg or t.he partlcula.r rt·q uest--

.. (I) tho need to sen.rch for and collect the 
requested records from field facilities or other 
establlshmen t.s that are sevarate !rom the 
office processing the rcq uest; 

"(11) the nPed to assign professional or 
managerial personnel with sutllclent experi
Pnce to assist In efforts to locate records that 
h:1ve been requested In co.tegorlcal terms. or 
with suflicll'nt competence and discretion to 
n.ld In dctennlnlng by examlnntion of large 
numbers or records whether they are exempt 
!rom compnlsory dlsc losuro under this sec
tion and If so, whetlwr they sl10uld uever
the!pss be made avnll ablo as l• mattc•r or 
sound policy with or v.ithont appropriate 
deletions; 

" (lit) the need !or con~ul tatlon, which 
shall be conducted with all practkable speed, 
wtlil another agency having a &ubstantlal 
Interest In the determlnatlon of the request 
or among two or more components of the 
agency having substantial subject-matter In
tereost therein, in 01-der to resolve novel and 
difficult questions or law or po licy; o.nd 

"(lv) the death , resignation, Ulnesa, or 

.11¥.$:_ _ .A . -.J¥ i4f+tc!fj~,. .... )$:0.114'i 6 #W I &P 4 4 4 --

unavaUablllty due to exceptional circum
stances that the agency could not reasonably 
foresee and control, or key personnel whn&e 
a.sslsta.nce ts required In processlng the re
quest and who would ordlnarUy be readily 
available !or such duties. 

"(D) Whenever prnctlcable, requests and 
appeals shall be processed more rapidly than 
r equired by the time perlod3 specified under 
(!) and (11) or su bparagraph (A) and para
graphs (D) and (C). rpo n receipt ot a. re
quest for specially expedited processing ac
companied by a substantial showmg o! a 
pub I tc In tcrest In a priority determination 
of the request, Including but not limited, 
to requests made for u se of any person en
ga[;cd tn tho collect ion and dissemination 
o! news, an agency may by regu lation or 
otherwl!>e provide for spec lo.l procedures or 
the waiver o! r egular procedures. 

"(E) An a gency may by regulation trans
fe r pnrt o! the number of days o! the time 
limit prescribed In (A) (II) to the time limit 
preecrlbed tn (A) (I). In the event of such 
a transfer, the provisions o! paragraph (C) 
shaU apply to tho time limi ts prescribed un
d er such clauses as modified by such transfer. 
Any person making a request to any agency 
for records under parn~raph (1), (2), or (3) 
o! this subsection shall be deemed to have 
exhausted his administrative re medies with 
respect to such reques t It the a gency falls 
to comply with the applicable time limit pro
\is lon o! this paragraph. I! the Government 
can show exceptional circumstances eXIst 
ancl that the agency la exercising due dili
gence In responding to the request, the court 
m t1y retain jurisdic tion and allow the agency 
additional tlmo to complete Its review of 
tl1e records. Upon any determln :::. tlon by an 
agency to comply with a reques t for records, 
the rec<Jrds shall be m ade promptly t\Vallable 
to such person making such request. Any 
notification of d en tal of nny r!'quest for 
.records under this subsection shall set for \-h 
tho names and titles or positions or each 
person responsible !or t he denial of such 
requc&t.". 

SEC. 2. (a) Sec lion 552(b) (1) or title 5, 
United States Code, Is ameuded to read as 
follows: 

"(l) specltlct\lly required by a.n Executive 
order or statute to bo kept secret In the lu
terest of national defense or fore ign policy 
and nro In !act covered by such order or 
statute;", 

(b) Section 5G2(b) of tltlo 5, United States 
Code, Is amended by adding at the end the 
following "Any reasonahly segregnblo portion 
or a record sh all be proVIded to any person 
reques ting such record after deletion oC the 
p ortions which are exempt under this sub
section!'. 

Sec. 3. Section 552 of title 5, United States 
Code, is amended by adding at the end 
thereof the following new subsect ions: 

"(d) On or before r-hrch I of ench calendar 
yea r, each a gency shall submit a report cov
ering the preced ing ealendar y<'ar to tho Com
mltteo on the Judiciary ot the Seonate and the 
Commi ttee on Government Opcrntlons of 
the House of Representatives , which shall tn
clude--

"(1) the number or de termlnntlons made 
by such agency not to comply with requests 
for recc>rds made to su ch agency under sub
section (a) and the reasons f or each such 
doHermlnatlon; 

•· (2) the number o! appeals made by per
sons under subsection (a) (6), the resu l t of 
such appeals , and the reason for tho action 
upon each appeal that results In a denial ot 
lnf()nnatlon; 

"(3) the names and titles or positions of 
eaeh person responsible for tho clenlal ot rec
ords reqt1<'sted un\[~r tJ:tt!l', 9jl<;_tlon, and the 
nurnher o! lnstan~s of ~p;~tpntton for 
each ; .J . -;::,\. 

" ( 4) a copy ot every rule lll.ape by such 
agency regardlng•thls section; i, 

'(__;} 
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s 9312 CONGRESSIONAL RECORD- SENATE May 30, 1974 "(5) the totnl amount of fees collected by the ngency for mnklng records avnllable un. der this section; 
"(6) a copy of every certification promulgated by such ngency under subsection (a) (6) (B) of this section; a nd 
"(7) such other Information as Indicates effor ts to admlnlst<>r fully t his section. 

'111e Attornt>y Oeneml shall su bmit nn annual report on or before Mnrch 1 of each calendar year which shall Include for the prior cnlcndnr year a listing of the number of cases aris in g lmder this section, the exPmpllon Involved In each case. the disposition of such case, and the cost, fees. and penalties assessed under subsections (a) (3) (E), (F), and (0). Snell report shall also Include a description of the efforts undertaken by the Department of Jus tlce to encourngc agency compliance with tills section. 
"(e) For purposes of this section.· the term 'agency' means any agency dcllned in section 551 ( 1) of this Litle , and In addition lnciudf'S the Uni ted States Postal Service, the Postal Rate Commi"slon, and any other au thority of the Government of the United Stales which Is a corporation and which receives any appropriated fund s.". Src. 4 . '111ere Is hereby authorized to be appropr ll\ted such sums ns may be tlPressary to assist .In carrying out t.he purposes of t his Act and of section 552 of title 5, United States Code . 

SF"c. 5 . The amendments made by this Act shall take ctfect on the ninetieth day beg inni ng after the det\' of enactment of this Act. 

Mr. KENNEDY. Mr. President, I ask unanimous consent that Mr. Thomas Susman and Mrs. Hunk Phillippi, of the starr of the Subcom111ittee on Adminis~ trative Practice and Procedure , Mr. Al Friendly and Mr. AI Fi·om, of the starr of the Committee on Government Operations, and Mr. Paul Summit and Mr. Dennis Thelen, of the starr of the Comn'l ittee on the Judiciary, be accorded the prh·iJrge of the floor during the consideration of th if; measure. 
The PRESIDING OFFICER. Without objection, it is so ordered. 
Mr. KENNEDY. Mr. President, I yield myself such time as I may use. The Supreme Court of the United States observed a few years ago that: 
It Is now well eslnb!L~hed t h(l,t the Constitution protects the right to receive Information and ideas. 

Continued the Court. 
'111\s right to receive Information and ldel\s ls fundamental for our free soc iety. 
An impor tant objective behind the Freedom of Information Act, passed by Congress in 1066, is to give concrete meaning to one aspect of this right of receive information-the right to receive information from the Federal Government. This is no meager right. The processes of Government touch a lmost every aspect of our lives, every day. From the food we eat to the cars we drive to the air we breathe, Federal agencies constantly monitor and regulate and control. Our Government Is the biggest buyer and the biggest spender In the world. It taxes and subsidizes and enforces. And it generates tons of paperwork as it goes about its business. 

The Freedom of Information Act guarantees .citizen access to Government information and provides the key for unlocking the doors to a vast storeroom of information. The protections of the act 

thus become protections for the public's right to receive information and ideas. And t.hc accomplislunents of the act become fuller implementation of the first amendment of the Constitution . There is another significant purpose 
behind the Freedom of Information Act, perhaps best stated by Justice Brandeis when he wrote: 

PniJllclty Is justly commendable as a remedy for social and lnd us trlttl disease. Sunllr,ht Is said to be the best disinfectant, and elcctrlc light t;he m ost effective polleeman. 

Chief Justice Warren echoed this recently when he said that secrecy "is the incubator for corruption." We have seen too much secrecy in the past few years, and the American people rue lired of it. Secret bombing of Cumbodia , secret wheat deals, secret campaif,•n contributions, secret domestic intelligence operations, secre t cost overruns, secret antitrust settlement negotiations, secret White House spyiHg operations-clearly an opPn Government is more likely to be a responsive and responsible Government. And the Freedom of Information Act is designed to open our Government. 
Finally, the Freedom of Information Act is basic to the maintenance of our democratic form of government. President J ohnson said on signing the FOIA that-

A Democracy works best when the people have all the informt\tion that the security of the nation permits. 

The people can judge public officials better by knowing what they are doing, rather than only by lictening to what they say. nut to know what Government officials are doing, the people must have access to thei r decisions. their orders, their instructions, their deliberations, their meetings. The Freedom of Information Act provides an avenue to public access to the records of Government . Through these records the IJUbllc can better judge, weigh, analyze, and scrutinize the activities of public officials, making sure at every turn that Government is being operated by, of, and for the people. And that Govemment is fully accountable to the people. 
The Freedom of Information Act contains three basic subsections. The first sets out the amnnal ive obligat ion of each Government agency to make information available to the public, "·itll certain information to be published and other Information to be made available for public inspection or copy ing. Remedies are provided for noncompliance: No regulation. policy, or decision can arrect any person adversely if it is not published as required, and any person improperly denied information can go to court to require disclosure. The second subsection contains exceptions to the general mandatory rule of disclosure. for mntters such as properly classified information, trade secrets, internal advice memoranda, personnel and investi gatory flies. The third subsection makes · clear that the Freedom of Information Act authorizes only withholding "as specifically stated" in the exemptions and that the act "is not authority to withhold Information from Congress." 

I think that it is important tQ point out that the act attempts to strike a proper balance between disclosure a.nd nondisclosure, providing protection for information where legitimate justification is present. Congress has circumscribed narrowly the boundaries of justifi able withholding in the act's exemptions. Agencies have no discretion to withhold information that does not fall within one of those exemptions. It Is equally clear, however, that agencies have a definite obligation to release information-even where withholding may be authorized by the language of the statuto-where the public Interest lies in disclosure. Congress certainly did not intend the exemptions of the Freedom of Information Act to be used to prohibit disclosure of information or to justify automatic withholding. This is a frequent misunderstanding-, shared by many Government officials who insist on citing the act as forbidding release of requested information in specific cases. In fact, the exceptions to required disclosure are only permissive and mark the outer limits of information that nwy be withheld. The J:o,rcedom of Information Act grew out of the efforts of a special House subcommittee and the Senate Subcommittee on Administrative Practice and Procedure in the mid-1060's. The Administrative Procedure Act had attempted to open up Government records in 1946, but it failed to provide any remedy for wrongful withholding of information. It required persons !'ecking information to be "properly and directly concerned," and it a llowed admin istrators to withbold information where secrecy was re- _ quired "in the public interest'' or where it was considered "confidential for good cause found." \Vith suppor t and encouragement by the press, Congress, in 1966, enacted the Freedom of Information Act guaranteeing the public an enforceable right to Government records in the broadest sense. 
Shortly aftcr I took over as chairman of the Administrative Practice Subcom mitee, we undertook a review of agency practices and court decisions under the Freedom of Information Act. We found that many agencies had not yet brou;:(ht their regulations and procedures Into line wit-h the requiremPnts of the act, but we concluded tha t additional time would be u~eful to allow tJ 1em to come in to compliance before looking to legislat ive proposals to chan:;c the still-new law. Many of the areas of the act where language was considc•·ed unclear or ambiguous were beinr; interpreted by the courts, and we believed t hat the development of a body of case law on the act would be a useful predicate to any legislative attempt at clarification. 

In 1972 a House subcommittee conducted extensive hearings on the operation of the Freedom of Info-rt~na ··o_n Act and concluded thnt there wer )tlajor gaps in the law through which agetl ·ies were able to justify unnece~sary delays, to place unrcason[l,bJe obstacles in the way of public access, and to obt~n undue withholding of lnformaUon, The final report of the House. Govt'inment Operations Committee described the ff\11 -ure of the act t.o realize fllliY U.s lofty 



goals because of agency antagonism to 
its objectives. 

When Congress passed the Freedom or 
Infr,;-mation Act, it issued a rule of Qov
ernrnent that all information with some 
valid exceptions was to be made avatl
able to the American people-no ques
tions asked. The exceptions-intended to 
safci;uard vital Defense and State secrets, 
personal privacy, trade secrets, and the 
like-were only permissive, not manda
tory. When in doubt, the department or 
agency wati supposed to lean toward dis
closure, not withholding. 

But, most of the Federal bureaucracy 
already set in its ways never got the 
message. They forgot they are the serv
ants of the people-the people are not 
their servants. 

Agrncy oflicials appeared and actually 
testified under oath Lhat they had to 
balance the Government's rights against 
the people's rights. The Government, 
however, has no rights. It has only 
limited power delegated to it from we, 
the people. 

Last year, my Subcommittee on Ad
ministrative Practice and Procedure be
gan its efforts to define the loopholes in 
the Freedom of InformatiOn Act and to 
design legislation to close them. After ex
tensive hearings, I introduced S. 2543, 
which focused on the procedural obstacles 
to time1y access to Government informa
tion. Through subcommittee and full 
committee consideration, we amended 
and improved some of the sections of the 
bill. And on May 8 the Judiciary Com
mittee unanimously ordered the bill re
ported, as amended. 

S. 2543 makes a number of changes in 
t he presc!lt Prcedom of Information Act. 
Let me briefly oullme all of the changes 
made by the bill, ond then discuss in 
greater detail what I consider to be 
some of lls most significant pl'Ovisions. 

First. Indexes. Under present law, 
indexes of agency opinions, policy state
m ents, and starr manuals must be made 
available to the public. To increase the 
a vailability of these indexes, S. 2543 re
quires their publicatwn unless it would 
be "unnecessary and ilVpracLical." This 
should especially increase their avail
ability to libraries, which play a vital 
role in making information widely avail
able to the people. 

Second. I dentifiable records. Under 
present law a request must be made for 
"identifiable records." Since some a~;en
cles have used this reqwrement to evade 
disclosw·e of public information, S. 2.543 
requires only that the request "reason
ably describes" the records sought. 

Third. Search and copy fees. Each 
agency presently sets its own schedule of 
f ees without review o1· supervision. Exag
gerated search charges and extravagant 
charges for legal review lime can pro
vide effective obstacles to public access 
to Government information. S. 2543 re
quires t.he office of Management and 
Budget to set uniform fees, which will 
only cover direct costs of search and 
duplication, eliminating any possibility 
6f padded fees or charges for peripheral 
services. These fees may be waived or 
reduced tmder specific circumstances 
set out In the bill. 

Fourth. Venue. The bill establishes 
alternate concurrent venue for Freedom 

o.f Information cases in the District of 
Columbia, which has built up a. special 
expertise in such cases. 

F1fth. Exp<:dition an appeal. Freedom 
of Information rases are under present 
law to be expedited in the trin.l court. The 
bill adds a congressional intent that ex
pedition of Freedom of Information cases 
extends to the appellate level also. 

Sixth. In camera and de novo review. 
Presently de novo review wit11 in camera 
inspection of docmnenls is allowed in all 
cases cxecpt where with holding is justi
fied as being in the interest of national 
defense or foreign policy. This exception 
is dictated by the Supreme Court's inter
pretation of the Freedom of Information 
Act in the case of Environmental Pro
tection Agf'ncy against Mink. S. 2543 
would reverse Mink and extend full in 
camera judieial review to all areas, in
cluding those involving classified docu
ments. Specific procedures are set out in 
the bill for courts to follow where classi
fication decisions arc reviewed. 

Seventh. Attorneys' fees. S. 2543 would 
allow recovery from the Government of 
attorneys' fees where the plaintiff m an 
Freedom of Information action sub
stantially prevails and where recovery 
would be in the public interest. The bill 
contains criteria to govern the court's 
award of these fees. 

Eighth. Answer time in court. The 
Government presently has flO days to re
spond to a complaint in the Federal Dis
trict Court. Private parties have 20 days. 
The bill would expedite the Govern
ment"s response time, allowing 40 days 
for its au5wcr. The court may grant an 
extension of time, or may shorten the 
response time, for good ca u::.e shov. n. 

Ninth. Sanction for withholding. S. 
2543 adds a new gove rnment account
ability provi>.ion whereby if the court in 
a freedom of information case, after 
a hearing, ftntls the withholding to have 
been v.ithout a "reasonable basis in law," 
the official responsible can be disclplmcd 
or suspended by direction of the courts 
for up to 60 days. This should eliminate 
many of the cases where obstinate of
ficials disreGard the law in order to 
minimize embarrassment to the agency. 

Tenth. Administrative deadlines. S. 
2543 sets deadlines for agency handling 
of freedom of informaLion requests: 10 
days for the initial reply and 20 days on 
appeal. It sets up a certification m·oce
dure for extraordinary cases-where a 
large magnitude of documents subject to 
numerous requc::.is are widely disbursed 
geographically-allowing 30 days for tltc 
initial answer Lime. And it provides that 
10 days may be added to either the re
ply or appeal time if "unusual circum
stances," as narrowly defined by the bill, 
are presented. 

Eleventh. Exemption (b) (1). In Its 
only amendment of a substantive exemp
tion in ihe FOIA, S. 2543 makes clear 
the duty of a court reviewing withhold
ing of clas>.ifted material to determine 
whether a c laim based on national de
fense or foreign policy is In fact justified 
under statute or executive order. Thus 
the court will not take an official's word 
for the propriety of the classification, 
but will look to the substance of t he in
formation to sec if It had been properly 
classified. 

·--.---~.-~,~~~ 
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Twelfth. Responsible officials. The 
n ames and positions of all government 
officials responsible for denying freedom 
of information requests are required by 
S. 2543 · to be uoted in den ials and re
ported annually to the Congress. This 
supplefl\ents the sanctions section in en
couraging personal accountability on the 
part of government officials who would 
withhold information. 

Thirteenth. Segrcgable records. S. 2543 
adds a new provision to the act stating 
that if exempt portions of requested r ec 
ord::; or files arc severable, they should be 
severed-or clcletccl, as lhc case may be
and the nonexempt por tions disclosed. 
Many courts arc requiring this now, and 
the bill emphasizes the desirability of 
this approach in providing specifically 
that courts may order disclosure of "por
tions" of files or r ecords as well as en
tire files or records. 

Fourteenth. Rcportin~;. S. 2543 requires 
rumual reporting of agency handling of 
freedom of information requests to Con
gress. Speeific Information useful to the 
oversight functwns of Congress in as
sessing implementation of the bill and 
t he act is required in the report. 

Fifteenth. Agency definition. The bill 
expands the definition of agency under 
the Freedom of Information ·Act to in
clude the Postal SPrvice, and Government 
corporations, such as the National Rail
road Passenger Corporation . 

Sixt.centh. Authorization. S. 2543 con
tains language authorizing appropria
tions for such sums as may be necessary 
to a.~sist in carrying out agency freedom 
of information act.ivit.ics, a lthough it is 
eXt)(..>etcd that funds will. be approp1iated. 
only for speci.tl or supplemental agency 
activities and not for the routine process
ing of requests. 

Seventeenth. Effective date. S. 2543 
will become cfioctive 90 days after enact
ment, to give the agencies time to adapt 
their internal procedures to the require
ments of U1e new law. 

Mr. President, I would now like to 
focus on some of the most significant 
portions of the bill we are considering 
today and elabo1·ate on the purposes and 
objoctives of t.he legislrttion in those 
areas. 

One of the key provisions is the new 
subsection 552(a) (4) <F> proposed by the 
bill. Under this su bsection if the cou rt 
determines that the Federal employee 
or official responsible for wrongfully 
Wllhholding .information from Lhe pub
lic has aeted wit.hout a reasonable basis 
in law, it may order lhe employee or 
official be disciplined or sus].){'nded from 
employment up to 60. days. Specifically, 
the subsection reads as follows: 

Whenever records n1·e ordered by W1e court 
to he made avallu.ble under !.h is secllon, the 
court shall on mot.lon by the com.plalnant 
tlnd wheth~r the withholding of S\Jch records 
was without reasonable ba.sls In law and 
which Federal olhcer or employee was re
sponsihle for t he Withholding. Before such 
findmgs are made, any officers or employees 
named In complainant's motion shall be 
personally served a copy of s uch m otion and 
sh.a.ll have 20 days In which to respond 
thf'reto, and shall be afforded an opportunity 
to be hea.rd hy the court. If such findings are 
made, the court shall, upon;W,n.!{lderatiotl of 
the recommcrHiatio~,i6f~,tlk ~y. direct 
that an upproprlal11 "S'tfictal ol"~):; agency 
which employs sttPil• responsible .olnccr or 
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employee suspend such officer or employee 
wlt,hout pay for a period of not more than 
60 days or W\ke ot,her appropriate d isciplinary 
or coJTectlVP action agninst, him. 

The Freedom of Information Act has 
been in opf'ration for almost 7 years, but 
one. of its great fnilurrs is that it. docs 
not hole! Federal oniriflls accountnblr for 
withhold ing informfllion requirrd by the 
ad to be m:-1cle public. The only mrcha
nism for enforcing the mandates of the 
Freedom of Information Act has been 
for individuals to go to court for an in
junction, on a case-by-case basis, with 
great cost and delay. This is an expensive 
and not always an effective approach. 
The sanction is intended to encourage 
administlntors rC'sponsible for carrying 
out the Freedom of Information Act to 
make sure that thrir actions faiLhfully 
carry out the tC'rms of that law. 

Former Attorney General Richardson 
observed in our hearings that--

The problem In affording the public more 
access to officlnl Information Is not statutory 
but admlnlst,rative. 

He indicated that--
The rent need Is not to revise the act ex

tensively but, lo Improve compliance. 

That is precisely why we includLftl this 
sanction inS. 2513.. 

There are three problems to which this 
new accountability provision addresses 
itself: where officials refuse to follow 
clear precedent, forcing a requester to go 
to court despite the clarity of the dis
closure requirement in the specific case; 
where ofticials dC'ny requests without 
bot.hcring to inform themselves of the 
mandatC's of the law: and' \\here obsti
nacy PlOVides the obvious basis for the 
official's refusal to di:sclosc information. 
Let me provide some examples, both from 
our hearing record and from the sub
committee's day-to-day involvement 
with agencies on FOI problems. 

Mr. Mal Schechter, a senior editor of 
Hospital Practice magnzine, pro,·ided the 
subcommittee with a egregious example 
of agency handling of his freedom of in
formation requests. He had for several 
years been atcmpting to obtain from the 
Socia l Security AdministraUon access to 
medical survey reports done on nursing 
homes and other medical facilities re
ceiving Federal payments under medi
care . Mr. Schechter finally brought legal 
action under the Freedom of Information 
Act, and the district court here in the 
District of Columbia granted him access 
to 15 reports on nursing homes in the 
'Vai"hington metropolitnn area. The Gov
ernment did not appeal. 

The safe assumption \\"ould have been 
that the next time Mr. Schechter asked 
for access to a medical survey report, it 
would be made promptly available to 
him. this was not the case. For in re
sponse to his next request for similar 
documents, thC' Social Security Admin
istration refused access and stat('d that 
·they did not acquiesce in the opinion of 
the court. Mr. Schechter had to go to 
court again. · 

This situation is epidemic In the area 
of requests for information which the 
Government considers "confidential" but 
which is neither commercial nor finan
cial. While the language of the fourth 

exemption of the Freedom of Informa
tion Act may on its face have been 
slightly ambiguous on this point. nwner
ous courts have unanimously h eld that 
for Information which does not consti
tute tr8de sccrct.s to be withheld under 
this exemption, I he lnforma lion must be 
both conlitl('ntial and comnwrr-ial, on 
both confidcnthll and financinl. Agency 
refusals to acquiesce in this clearly cor
rect judicial interpretation have been. 
frequent, but in light of the clarity of the 
case law on the subject the earlier posi
tion on this issue could no longer be con
sidered as having a reasonable basis in 
law. 

One of our witnesses , Mr. PetPr Shuck, 
told of a law:-;uit brought to obtnin acecss 
to Agriculture Department inspection re
ports on ntcat processing plants. His suit 
was successful and the Governnwnt did 
not appeal. About a year laler. however, 
USDA refused to turn over similar re
ports to a nother requester, alleging that 
they were exempt from disclosure under 
the FOIA. Only after Mr. Schuck's attor
ney intervened on behalf of this second 
requester did the USDA release repor ts. 

If the P<'rsons responsible for the deci
sions in the nursing home and meat in
spection cnscs knew that their actions 
the second lime around might have re
sulted in the imposition of administrative 
sanctions by a Federal judge, their re
sponses would likely have been different. 
Access would have been expedited, and 
resort to the courts unnecessary. 

In some circumstances agency officials 
refuse access to information merely be
cause thry do n.0t want it rdea.~ed, and 
they practically dare the requester to 
bring them to court. One example from 
our hearing will suffice to illustrate this 
problem. 

Pursuant to statute the Offic.e of Eco
nomic Opportunity must prepare an an
nual report. A report for fi sca l 1972 was 
prepared prior to the decision by the ad
ministration to dismantle OEO, but the 
report was not submitted to Congress 
and w;IS not released. Two individuals 
requested and were denied access to the 
report. They filed suit. under the Free
dom of Information Act. 

The required disclosure of this docu
ment was so clear that the Justice De
partment took the position it would not 
defend OEO in court on the question of 
access to that report: Where the law was 
clear, and their lawyers wouldn't CYen 
defend them, OEO olftcials nevertheless 
persisted withholding the report until 
the last moment in court. If the respon
sible officials at OEO knew that their 
actions could result in the imposition of 
administrative sanctions, perhaps the 
citizens requesting the information 
would not have had to wait so long for 
a final adjudication of their rights. 

In one instance, an agency official re
fused access to documents becau~'<e he did 
not thiltk they ought to be made avail
able to the requester, although during a 
subsequent review it became clear that 
this official h ad not even considered ap
plication of the Freedom of Information 
request. In ·another, an agency la.wyer 
articulated the basis for refusing access 
to records thusly: the material requested 
was written before 1967-so the act 

would not apply, he surmised-and the 
requester had not given any reason why 
he needed the infonnation. These are 
cases that would likely not have arisen 
if U1csanctions provision had been a part 
of the law at that time. 

ThP concept of administrative sanc
tions for the nonperformance of a Fed
eral olficlnl's duties is not a new one, nor 
is the concept of sanctioning a Govern
ment official for noncompliance with dis
closure laws. 

Under title 5 of the Code of Federal 
Regulations, a Federal employee can be 
reprimanded or suspended without the 
benefit of a h en,ring. That sanction ap
plies to a wide ranr:;e of derelictions 
ranging !rom insnbordinn.tion to tardi
ness to failure to follow work regulations. 
Under t.he adverse action proc('d ures an 
employee rnny be suspended for more 
than 30 days or removed from h is job. 
Although a hearing is required, it is not 
held until after an employee is removed. 
An adverse action is used where it is 
determined that the employee should be 
disciplined or removed for the efficiency 
of the service. And under the conflict of 
interest regulnlions an employee who is 
invol ved In an aclivily that may give the 
appeatnll<'e of conflict and that may af
fect public confidence in the Govern
ment may be administratively reassigned 
without a hearing or right of review. 

The administrative sanctions sections 
of S. 2543 provides only that if a. Fed
eral judge has found the withholding of 
a document was without reasonable 
basis in law, the responl'ible employee
after being given notice and a hen ring to 
present his own defense-may be subject 
to certain sanctions in the discretion of 
the judge . The recommendation of the 
agency involved, as to the approprinte 
sanction, is to be taken into account. This 
is certainly more protective of a Govern
ment employee's tights than those in 
existing Civil Service regulations. Here, 
only officials or employees who have 
clearly violated the law are subject to 
sancLions-not too great a penalty for 
guaranteeing the public's. right to an 
open Government. 

Fifteen States have penal lies for viola
t ion of theii· freedom of information of 
public records statutes. Most of these 
penalties are criminal in n ature and 
charge the violnling offici :J l with a mis
demra 1or. A li st of the State laws with 
a brief description of the penalties they 
proYic!e appears in the committee repor t 
on S. 2543 at page 63. 

In a recent case in the New York Fed
eral district court, a court ordered im
position of a $5.000 sanction against a 
party to private litigation \Yho obstructed 
the discovery of information by the ad
verse party under the Federal Rules of 
Civil Procedure. The concept of imposing 
sanctions to guarantee p...Jj~ . .qt access 
to information is thus 4t ~'tfUie)'Dne In 
the law. 'C) < .... \ 

The administraLivc sanction~~on 
tained in S. 2543 will create an !nee tive 
to Government aclmi.nistrators to ith
hold Information from the publi only 
when the Freedom of Inform on Act 
specifically exempts disclosu re. Without 
such a sanction the act will remain a 
right without an effecUve rf>_mprlv 
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Now I would like to turn to anoth'er im
portant feature of S. 2543, which is re
flected in two provisions of the bill. That 
is the strong statement against com
mingling of exemi)t with nonexempt ma
terials in order to prevent disclosure of 
the latter; and agaimt withholding rec
ords where deletions would ru; well serve 
the purposes of the exempt ion under 
which they a re withheld. Section 552(al 
(4 1 1 B 1 'i 1 p m ncles tha t the court shall in 
:f'reedom of Information Act ac t10ns 
"coJ•slder the case de novo, with such in 
cnmer~• examination of the r equestc<;l 
records a$ Jt finds appropri a te to deler
mme whether such records or any part 
thereof may be withheld under any of 
the exemptions set forth in subsection 
tbl of this section, and the burden is on 
the agency to sus tain its action." 

Furthermore, a new sentence is added 
to section 552tb) stating: 

1\.ny reasonably sebregnble porLlon o! a 
record sllnll be provided to any person rc
ques llng such record after deletion of the 
portions which nre exempL under lhls sec lion. 

Taken together these provisions are in
tended to require agencies, and courts, to 
look at the information requested-not 
the title of the document or a restricted
access stamp or the fact that the record 
is in a file marked "Confident ial" or "In
vestlgation"-to determine whether the 
information should be released under the 
Freedom of Information Act. 

When I originally introduced S. 2543 
in October 1973 the new sentence added 
to section 552 <bl would have read as fol
lows: 

Il the deletions ot n nmes or other identi
fying chnrnc tcrlstlcs or lndlv ldunls would 
prevent an Inhibition of Informers, a gents , or 
oth~r source~ o! lnvcsUgalory or Intelligence 
Information, then records otherwise exempt 
u nder clausca ( 1) nnd (7) of this subsection, 
unless exempt !or some other renson under · 
this subsection, shnll be made avallnble w!Lh 
such dele tions. 

During subcommittee consideration of 
the IPgislation it became clear that it 
would be desirn ble to apply this deletion 
principle to other exemptions. For ex
ample, deletion of names and identifying 
characteristics of individuals would In 
some cases serve the underlying purpose 
of exemption 6, which exempts "person
nel and medical files and s imila r files the 
disclosure of which would coru;titute a 
clearly unwarranted inva::.ion of pri
vacy." Deletion of formulas or statistics 
or figures may also In many cases en
tirely fulfill the purpose or · the fourth 
exemption, designed to protect •'trade 
secrets and commercial or financial In
formation obtained from a person and 
privileged or confidential." Thus the ob
)l-cllves and purposes of these exemp
tions, as well as of exemptions 0) and 
4 i'. could equally be served by selective 
tl • J, t:• Hls while the basic document or 
1" · n l or fil e could otherwise be made 
a L.:l ... b!r to th e public. 

It h up .. n this back :~round that the 
n• ·-.. :..n. . l' Ill the Freedom of Infor
m .• uo:: A, l rn u~ t be read. The Associa
u,,n or t h~ Dar of the City of New York, 
in II.< 14 1'4 lot n· port on freedom or lnfor
m ... t iU II It , ., l .. tlon , Indicated it;; conclu
alon th.<t t l.!' 11.-1 ·tl·m or "!'avirws clau~e·• 
is ··tn ll.i orl .: ln<il Corm one of the mos t 

significant proposed amendmen ts of the 
FOIA. It seems very important ," st ated 
ihe a<>socio.tion, "that t his deletion con
cept be included in any flnal amend
ment, and be expanded to cover other 
reasons for nondisclosure and all exemp
tions." Thi'> is precisely what we had in 
mind, Mr. Prcsidl·nt, in amending the 
orig-inal langu!u:e. As ~talcd in the com
mittee rcp01 L, page 32 : 

The a m encl<'d langu age is in tended Lo cn
compnsti th e scope o f lhls orig inal proposal 
but to apply "The d••letlon princ iple to all 
exemption.~. 

With the new provisions it should be 
clear that there can be no blanket claim 
of confidentiality under any of the ex
emptions. In connection with this objec
tivP, S. 2543 proposes specifically to re
affirm the disc ret ion of the courts 
through in camera inspection to examine 
each and every element of requested files 
or records. The Senate report in this 
re~pcct cites with approval the type of 
procedure set out in the District of Co
lumbia Court of Appeals in the case of 
Vaughn against Rosen, requiring the 
Government to su ,.; tain it;:; burden of jus
tifying its withholding of each element 
o.f a contested flle or 1·ecord. That proce
dure is consbtent with our intent that 
only parts of records which are specifi
cally exempt may be withheld from pub
lic db closure. This should result in maxi
mum possible disclosure and is con
sistent with the onginal congres::;ional 
purpose in enacting the Freedom of In
formtLtion Act. 

This new requiremen t ls also con
sistent with most judicial pronounce
ments in l<, reedom of Information Act 
cases, although unfortunately some 
courts are not adhering to the principle 
under some exemptions. The new Ian
gauge in s. 25-t:l should extend this dele
tion principle to all cases, involving all 
exemptions . As one court observed, "it is 
a violation of the act to withhold docu
ments on the ground that paris are ex
empt and parts nonexempt." "Suitable 
deletion may be made," said the court. 
I n another case the court found that 
the leglshttJve hbtory o1 the Freedom of 
Information Act "does not indicate .•. 
that Congress intended to exempt an en
tire document merely because it con
ttlined some confidential information." 
And another court said that "identifying 
details or secret matters can be deleted 
from a document to render it subject to 
disclosure." 

When the Freedom of Information Act, 
as amended, refers to disclosure of "any 
part'' of a record or to "any· reasonably 
segregable portion of a record" this is 
intended to provide for release of the 
record after deletion of the names of in
formers or sources of information, for
mulas or financial information, confiden
tial investigatory techniques, and the 
like, depending on the exemption in
volved . The legislative history of the act 
and the case law construing it Is ade
quate to provide the basi::; for those ex
emptions, against ' ' hich this deletion 
principle can be applied and measured. 

I would hke to take a few minutes to 
mention some other areas where S. 2543 
would :strengthen the public's right to 

..., 
<:-: 
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administrator, files an affidavit with the 
court certifying that he has personally 
reviewed the contested documents· and 
finds them properly v.-ithheld under the 
standards of the applicable Executive 
order, then the court must resolve 
whether, In Its view, the determination 
by the agency head is in fact reasonable 
or unreasonable. 

Thnt affidavit should specify which in
forma Lion be required to be kept serrf't 
and the reasons for this conclusion. The 
Court can then order disclosure of the 
material if it finds the withholding to 
be withoult a rca.sonable basis under the 
order of statute. 

Clearly, Mr. President, the classifira
tion system is noted more for its abuses 
thn.n for its protection of legitimate Gov
einment secrets. In May 1073 the House 
Government Operations Committee is
sued a report on Executive clDs~ification 
of Information that concluded that there 
has been ''widespread overclassification, 
abuses in the use of c!::1ssification stamps, 
and other serious defects in the opera
tion of the security classification sys
tem." The committee found the existing 
cla.~siflrntion order inadequate in many 
respects nnd thus projected continuing 
problems in t.his l1 rca. 

When he i~1med a new Executive order 
on classification in March 1972. Presi
dent Nixon acknmvledged the widesrre:~.d 
abus!'s r aging under the existing cln.5si
fication process. Let me quote from Pres
ident Nixon's statement on the issue: 

Unfortunately. the system of clas~lflcat.lon 
which has evolved In the United Stat.es has 
fall ecl to met the standards of an open F.nd 
democratic society. nllowlug too many papers 
to be classlfled for too long a time. The Con
trols which have been lmpo<;ed on cln ~slfica
t!on nuthorlty have proved unworkable , and 
cla.'Riflcntion hns f•eqnently served t.o con
ceal bureaucratic mistakes or to prevcn t em~ 
barras~ment to of!iclals and adminlstrallous. 

In our subcommittee hearings last 
spring retired Air Force security analyst 
Willimn Florence observed that-

There Is abundant proof that the faJ.se 
philosophy of classifying lnforma.tlon In the 
name or nntlonal security Is the source or 
n1ost of the secrecy evils in the executive 
branch. 

Mr. Florence then listed what he con
sidered the reasons most commonly used 
for classifying information, and I would 
like to read this list for my colleagues: 

First, newness of the Information; 
Second, keep it oulo.of lhe newspapers; 
Third. foreigners msgl1t be interested: 
Fourth, do not give it away-!~nd you 

hear lhe old cliche, do not give it to them 
on a ~'<ilver pla~ter; 

Fifth, association of se)Jarate nonclas 
sified items; 

Sixth. reuse of old information with
out clecla.<;siftcation; 

Seventh, personal prestige; and 
Eighth, habitual practice, including 

clerical routine. 
This sentiment was echoed and the 

Jist expanded somewhat l:)y retired Rear 
Adm. Gene LaRocque, who observed In 
testimony on the House ~Ide that for the 
vast majority of classified information, 
the reasons for classification are: 

T o keep It from other mllltary services, 
f rom civil ians In t heir o'>'~m service, !'rom 
civllla.ns ln the Defense Department, from 

the S!Atte Department. and of course, from 
Congress. 

It Is therefore crucial that there be 
effecti\'e judicio.! review of executive 
branch classification decisions if the 
most far reaching barricade of unjusti
fied secrecy in Government is to be pcne·· 
trat.ed. S. 2543 is designed to provide 
just such effective judicial review. 

Another problem which this bill ad
dresses itself io, Mr. President, is tha.t o! 
und11e delay;; in agency h andling of Free
dom of Informr.tion request.:< Time and 
again our witnesses from the private 
sector decried the unreasonable and 
unnecessary delays that are involved in 
a.gency responses to requests for infor
mation under the act. Our record 
abounds with example upon example 
where a request was followed by periods 
of long silenre, with the first word back 
from the agency oflen unresponsive. 
Earlier this ~·p1ing my Subcommittee on 
Administrative Practice and Procedure 
opened oversight hearings on adminis~ 
tration of the Freedom of I nformation 
Act at the Internal Revenue Service, and 
we continued to find delays endemic in 
that agency's process. Clearly lcgtsla
tlve restrictions ancl guidance are l1eces
sary to meet this kind of problf'm. 

S. 2513 est~hlishfs time cleaclline,<; for 
the aclministnttive handling- of FrC€dom 
of Information requests. It requires 
agencies to determine within 10 working 
days whether to comply wilh a request, 
and gives them an additional 20 days to 
respond to an appeal or any denial of a.c~ 
cess at the lnltl ~l stnge. Agencies can by 
regulation shift tlrne from the appeal to 
the initial reply period, but would have 
to do this a.rross the board. not selec
tively as to types of documents. 

Where there arc specific types of docu
ments in la1·ge quantities, subject to 
numerous requests, spread geographi
cally, then the blll provide::: for a certifi~ 
cation procedure allo 1>'ing the agency 30 
days for the initial response time. This 
is to be considered an exceptional pro
cedure. and I bPlieve that our use in the 
Senate report of the Immigration n.nd 
Naturalization Service example best 
illustrates the conunittec's lntenlion 
with regard to this section. INS pro
cesses an averag-e of 90,000 formal re
quests for records each year, seeking ac
cess to 1 or more of the 12 million in
dividual files dispersed a.nd frequently 
tran~fei'red between 57 widely scattered 
service omces and 10 Federal records 
centers. Few other a gencies will be able 
to rival th is exf1mple; but then few other 
agcnelps should be allowed to take ad
vantn ge of this Rpccial certification 
process. 

Under S. 2543 an agency mav. by notl
fyinv, the reques ter, obtain a limited ex
tension for a period not to exceed 10 
da.vs of either the Initial or appellate 
time limits-but not both. If the agency 
has certif1Pd a longer period of time for 
Its initial response as to records sought, 
then no additional time extension may be 
ob.talned for this period. 

Mr. President, I recognize that the 
sections of the bill imposing de::tdlines 
might be subject to abuse by the agencies 
because th ey are not airtight. And hls~ 
tory has ' convinced us t h at whenever 

there are loopholes in procedural legis
lation, there Is a tendency for adminis
trators to navigate their a~enc ies 

through them at each opportunity. 
Nonetheless, we have tried to tighten 
substantially lhe exceptions to our basic 
time limits. We have tried to define their 
perimeters In the legislation and in a 
rather extensive report on this point. 
And we will be requiring agencies to re~ 
port their practices to the Congress each 
year, so that bolh the House and Senate 
subcommittees wrth oversight responsi
bilities can exercise those responsibilities 
effectively. Certainly language of these 
escape clauses was not lightly arrived at. 
We do not expect them to be lightly in
voked. 

The press often has special problems 
wHh its need to obtain information In 
a timely manner, and testimony at our 
h earings reflected how delays in agency 
responses to press reque~ts can partic
ulmly frustrate the operation of the 
l<, rcedom of Information Act from Its 

· perspective. A new provision is Included 
in the law to promote expedited handling 
of any request which is "accompanied 
by a substantial Rhowing of a public in
terest in a priority determination of the 
r equest." I believe that this will assist 
the pres~; in Its eff rts to obtain Govern
ment information. It should al~o assist 
others who haYe a special need for ex
peditf'd handling of thPir rPqUef-t. :mch as 
workers or public Interest groups re
questing Information relating to health 
and safety. The Federal Energy Office 
set a good example by providing for the 
answering of press requests within 24 
hours whenever possible. 

There are two final matters I would 
briefly mention before concluding my 
remarks. First Is the provision in the bill 
rel ating to user charges that may be im
posed by agencies under the FrPedom 
of Informa tion Act. Under it the Offlce 
of Management and Budget is to promul
gate regulations. subject to notice and 
comment, specifying a unifom1 schedule 
of fees app!icabJe to FrE'cdom of Infor~ 
mation Act requests . 'I11ese are to be 
limited to "reasonable standard charges 
for document se:uch and duplication," 
thereby eslablishing a ceiling and pre
vent.ing agf'ncies from im po~ing burden
some and unreasonable fees as barriers 
to the disclosure of information which 
should otherwise be forthcoming. 

Agencies could not under the bill 
charge for professional time used to re
view requested records or to sanitize doc
uments before release. S. 2543 also al
lows documents to be furnished without 
charre or at a reduced rate where the 
public inlercst is best sened thereby. And 
this public intPrest stan(lr\rcl. snellcd out 
generally in the legisla tion, Is to be lib
erally construed. 

Second, the bill aulhorizes discretion
ary :Jsse.,smcnt· of attorneys' fees and 
costs agllinst the Government where the 
complainant substantially prevails. This 
would eliminate another major obstacle 
to public access to information, assisting 
the publlc ·in their efforts to obtain ju
dicial enforcement of the mandates of 
the Freedom of Information Act. s. 2543 
sets out four criteria for cou rts to use 
in deter mining whethe.r to award fees 1n 
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a given case. The amount of fees awarded 

will, of course, also be influenced by ap

plication of these criteria. The b11l docs 

not s tate precisely how costs or fees are 

to be measured, but courts should look 

to the prevailing rate on attorneys' fees, 

for example. rather than solely to wheth

er the ~pecific attorney involved is from 

Wall Street or a public interest law firm. 

The effective da te of this legislation 

will be 90 days from the date of enact

ment. I hope U1at agencies will not plan 

to wail unUl the last possible moment 

before implementing this new legislation, 

since its basic principles have been pro

posed and debated for over a year, and 

a similar measure passed the House over 

2 months ago. Provisions such as those 

relating to In camera inspection and at

torneys' fees should be applied to cases 

already fllcd before the effective datt>, 

since these are not dependent on any 

prior agency preparation or public notice 

for implementation. 
Mr. President, the Freedom of Infor

mation Act has already opened substan

tial access for the public to Government 

files and records. Under the act citi7ens 

have been able to obtain nursing home 

reports, meat inspection reports, state

ments of Justice Department intent on 

proposed mergers, AEC reports on nu

clear generator safety, civil rights com

p liance documents, IRS agents ' manuals, 

FBI counterintelligence program guide

lines, FIIA apprai.sal reports, and a large 

number and variety of other documents 

refl ecting what the Government is doing 

and how It is doing it. 
Even now, however, with the law on 

the :.;ide of the American public, it is sti ll 

an uphill battle with the Government 

agencies and their deeply inUled pen

chant for secrecy. There are blatantly 

unnecessary delays and purposeful frus

trations. 
There are outrageous fees . 'I11erc Is 

nitpicking over ldentiflcatlon and there 

is bargltinlng over exemptions. 'I1wrc are 

lengthy and costly court fights. And with 

each new request the entire process often 

has to be repeated. 
This is not the . intent of the Freedom 

of Information Act. This is not what is 

meant by citizens' access in an open gov

ernment. 
Tho amendments presented In my b.ill 

today will give the people of this country 

. more than just a foot In the agtncies' 

doors-It will provide them with the nec

essary tools to break down the tradi

tional bureaucratic barriers of secrecy, 

and to gain access to what Is granted 

them by the Freedom of Information Act. 

I urge the Senate's adoption of this 

important legislation. 
Mr. HRUSKA. I yield myself 5 minutes 

on the bill. 
Mr. President. I ask unanimous con

sent that David Clanton, a member of 

Senator GRIFFIN's staff, be allowed the 

privilege of the 11oor during the debate 

and vote on the pending measure. · 

The PRESIDING OFFICER. Without 

objection, It is so ordered. 

Mr. HRUSKA. Mr. President. freedom 

of information is basic to the democratic 

process. T he right of th e citizen to be 

informed about t he actions of h is gov

ernment must remain viable 1f a. govern· 

ment of the people Is to exist In practice 

as well as theory. It Is elementary that 

the people cannot govern themselves If 

they cannot !mow t he actions of those 

In whom they trust to carry out the 

functions of Government. 

Yet. it is also elementary that the wel

fare of our Nation and that of its citi

zens may require tlmt some Information 

In the possession of the Government be 

held in the strictest of confidence. F'or 

example, · the individual's right of pri

V!tCY requires that personal information 

collected and held in the flies of Gov

ernment agencies under census repm ting 

Jaws, income tax reporting laws, criminal 

Investigations, and other activities, be 

protected from disclosure. Indeed, Sen

ator ERVIN and l have Introduced bills 

dealing with criminal justice informa

tion systems, the primary purpose of 

which Is to insure that this type of in

formation is not disclosed to the public 

or to any per;:ons not directly engaged 

in apprehending and prosecuting an of

fender. Likewise. Information which di

rectly bears on delicate negotiations 

with foreign nations or on the mainte

nance of our national defense must not be 

exposed for all the world to see, to the 

prejudice of our national position or 

our national Integrity. 

The Preedom of Informat.ion Act, en

acted 'tn 1966, recognized the competing 

interests in disclosure and confidential

ity, It attempted to balance and protect 

all the interest,., yet place emphasis on 

the fullest responsible disclosure. That 

act imposed on the executive branch an 

affirmative oblir~::Jtion to provide access to 

official Information that previously had 

been long shielded from public view. Un

der that act, an agency must comply 

with a citizen's request for information 

unless It can show that competing in

teres ts, such as the right of privacy or 

the national defense, require the Infor

mation to remain confidential. 

It is my understanding that, by and 

large, the balancing of competing inter

est-s codified in the Freedom of Informa

tion Act has proven successful. However, 

experience · with the administration of 

the act indicates tha t some changes are 

necessa ry. As the Committee on the 

J udiciary found In reporting on this 

bill: 
The primary obstacles to the act's faithful 

lmplemen tat I on by the executive bmncll 

have been procedural rather than substan

tive. 
· 

In short, the problem lies not with the 

substantive provisions of the act but 

with its administration. The real need 

is to improve compliance with the dis

closure provisions we already have ori 

the books. 
To this end, S. 2543, as amended, has 

been reported favorably by the Commit

tee on the Judiciary. It Is designed to 

remove the 0bstacles to full and faithful 

compliance with the act. Its basic pur

pose is to facilitate more free and ex

peditious public access to t he informa

tion t he act obligates the Government 

a gencies to disclose. . 

The PRESIDING OFFICER. The Sen

ator 's 5 minutes have expired. 

Mr. HRUSKA. I yield myself an addi

tional 5 minutes. 
The provisions of the bill have al ready 

been discussed. The basic features of the 

bill that I believe deserve elaboration are 

t he following: 
First. The bill expedites public access 

to Government information by requiring 

Government agencies to respond to re

quests for information within .specified 

time periods. It Is a di!ficult task to draw 

the deadline at the most appropriate 

point. If too much Lime Is granted, there 

is the possibility that the requester's ac

cess to government records may be de

layed. On the other hand, if the time 

limits are too rigid, Government agen

cies, In a spirit of caution to Insure that 

personal rights and other interests are 

served, will be forced to deny requests 

for information that might with more 

study be granted. In short, time limits 

that are too rigid, too lnl1exible will be 

counterproduct,ive to the interests in af

fording citizens the greatest amount of 

access to information that individual 

rights and good Government will permi t . 

I believe tnat. the time limit provision 

of this bill walks the fine line. It Imposes 

reasonable time limits under which an 

agency must respond to a request but 

permits the agency to extend the time 

for certain compelling reasons. For ex

ample, an agency could get an extension 

of time if the records reques ted are dis

persed and cannot be located within the 

time limits imposed or if the request Is 

for a voluminous amount of records 

which must be located and reviewed. In 

my view. this provision is responsive to 

the needs of both the Government agen

cies and the publlc. 

Second. S. 2543 Insures the Integrity 

of the classification of a classified docu

ment by allowing the courts to review 

tl}e document in camera, if tha,t proce

dure becomes necessary. However, the bill 

does not permit a jurlgc to subst.itute his 

view of the sensiti l'ity of the document 

for that of the ngency. A judge can over

rule the agency's decl ~lon to withhold 

the document only if he is convinced that 

there is not any reasonable basis for the 

classification. 

Mr. President, I think that this stand

ard is sensible. Under this bill, the court 

can review the document to determine 

whether the classification ls reasonably 

based on an Executive order or statute. 

But the Court cannot, and should not, 

be able to second-guess foreign policy 

and national defense experts. 

'I11ird. The bill insmcs responsible re

sponses to requests by holding account

able those oiTicials who, without a rea

sonable basis, deny requests for informa

tion. If a court determines that the with

holding by the decisionmakN was with

out a reasonable basis: it. may order that 

corrective or disc iplinary action be taken. 

Before making sue!-~ ducisjPR• however, 

t he agency involve shall "fe.>:ommend 

what corrective qr. .• disciplinary. a«;;tion It 

deems appropriate- and the coli .1t shall 

accord this recon ":~ndation cons derable 

weight in making lts ul tima decision. 

Finally, I want fQ, refer to ~:Provision -

that is not in the bll~lc premise 

under which s. 2543 was drafted is that . 
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the problems arising under the Freedom 
of Information Act are procedural, not 
substantive. True to this premise, the 
committee decided not to amend the sub
stantive provisions of the act. One of the 
substantive provisions con:o;idered but de
leted by the committee from the bill as 
originall~· introduced was a pro\i~lnn 

changing the word '"Die~·· in exempl ions 
6 and 7 to the word ··records." By and 
large, the 1 eason for thi s deletion was 
that there was no evidence that such a 
change was nercssflry. 

The provision dealing with dele tion of 
segregable portions of records is proce
dural and r equires the agency to segre
gate the disclosable portion of a record 
from the nondisclosable and to grant ac
cess to t.he disclosable portion. This pro
vision rcnects c"<isting l:nv. but is incor
porat.ed"in (,his bill to clarify and cmpha
siw t ile point. Being pnwrdural in na
ture, it, docs not aid in the wbstnntivc 
analvsis wl1elhcr a particular exemption 
applles to a record or portions tlwrcof. 
Instead. it applies once the court deter
mines that portions of a record are dis
closable, requiring the agency to divulge 
those portions. Thus, it would not apply 
where, for instance, an entire me was 
exempt such as under exemption 7. 

1\/t:r. P resident. I am p](•ased to have 
workc<l \\ ith the Senator from Mas~nchu

setts <Mr. KENNEDY) to develop this bill 
which \\as ~upporlcd lJy every member of 
the Committee on the Judiciary whrn 
it wa.<; reported. I belie\e that this bill 
will insure that the Freedom of Infor
mation Act lives up to its title. While 
stressin~ the fullest responsible disclo
sure, it produces a wor~ablc formula 
that, !n my view, balances and protects 
all interests. 

Mr. President, I reser\'e the remainder 
of my time. 

Mr. KENNEDY. Mr. President. I yield 
30 seconds to the Senator from Michigan. 

The PRESIDING OFFICER. The Sen
ator from Michigan is recognized. 

Mr. HART. Mr. President. during the 
consideration of this bill I ask unani
mous cousent that two members of my 
staff, Bnrton Widcs and Harrison Well
ford be vrantcd a.rcess to the floor. 

The PRESIDING OFFICER. Without 
objection. it is so ordered. 

Mr. CRANSTON. Mr. Prrsident, the 
Freedom of Infonn:.iion Act has become 
one of the basic charters of the public's 
right to know what goes on inside their 
Government's executive departments and 
agencies. 

As a result of the act. more information 
ha.~ bern made ava!lablP to the public. 
Entire battalions of rubberstamp wield
ing bureaucrats have been stripped of 
their arbi trary, unreviewable, power to 
keep do('uments srcret f rom the public. 

Before the act. "there were an esti
mated 53,000 officials authorized to class
ify documents-23,000 at the Department 
of Defense. over 5.000 at State and hun
dreds of others scattered through agen
cies such as Ge11eral Services Adminis
tration and HEW. 

Reductions of cla.o:;sifiers at some agcn~ 
cies have been dramatic. for example, 
before the act there were 7,745 classifiers 
at the Department of Commerce, today 
there are 81. A.t GSA there were 866, 

today there are 31. But there is still a 
small army of classifiers at work-17,-
364 In 25 agencies and 11 White House 
offices, according to the staff of the 
Government Operations Committee. 

Arrayed against this phalanx is the 
Int.era r;cncy Cla~s ific a.tion Com mittee, 
which h as no chairman, one full-lime 
rmploye.e. and a srnetary. 

Fortunately, the F rcl'dom of Informa
tion Act ronfcmpla!cd more than a 
toothless guardian of llle public's right 
t.o know. The act gave to citizens the 
right to go into court to compel ngcncy 
heads to comply with the requirements of 
the act. 

But the courts have applied rules of 
administrative law which have made bu
reaucrats the final jUdge of the public's 
right to know. The seal of approval to 
this interpretation of the Fcderfl l of In
formation Act was given by the Supreme 
Crmrt in Environmental Protection 
Aqcncy v. 1\!inlc, 410 U.S. 732 0973). In 
that case the Court ruled that the Execu
tive's determination as to what shall be 
kept secret "must be honored." 

Justice Stewart in a separate opinion 
wrote: 

1 Congress] bas built Into the Freedom ot 
lnformnllon Act nn exemption thnt provides 
no menns i.o qu!'stlon nn Executive d ecision 
w slnmp a document .. secret'", ho\VN·er, 
cynlc<tl. myopic. or even colTupt that decis ion 
ml;,ht have been ...• 

In my judgment, we must not let 17,364 
bureaucrats be the final judges of what 
we are to know from our Government. 
The courts have been the traditional de
fenders of the right to know and asso
ciation .first amendment rights. The 
courts must not be pushed out of the pic
ture. 

S. 2543, amending lhe Freedom of In
formation Act. brings tile courts back 
into the process of deciding what in
formation shall be withheld from the 
public and what information shall be 
disclosed. 

It provides that challenges to Govern
ment claims of exemption from disclo
sure under the act shall be reviewed de 
novo in court and the burden of sustain
Ing the claim of exemption is on the 
Government. 

n eliminates opportunities for arbitrary 
dcby and obstructionl~m by a gencies at
tempting deny information to citizens. 
Among the abuses the bill corrects are 
denials of records based on the agency's 
asser tion that the citizen has not spPci
fied a.n "identifiable record"' when the 
ageli<'Y knows full well exactly which 
documents the citizen is requesting. Arbi
trary and unreasonable fees for copying 
and searching for documents will become 
uniform tmdcr schedules to b!:' set by the 
0111ce of Management and Budget . At 
present agency copying fees range from 
5 cents per page to S1 per page and search 
fees range Jrom $3 to $7 per l1our. 

The bill further providrs for the award 
of attorneys fees and costs, if tl1e Gov
ernment loses in court. This provision 
wiil discourage unreasonable litigation 
by the Government undertaken for no 
good r eason except to make as burden
some as possible the effort of a citizen to 
acquire information ft:Qm hls Govern
ment. 

These modifications and improvements 
of the Freedom of Information Act are 
vitally necessary. But S. 2543 falls short 
in at least two respects of what can be 
done to strengthen the public right to 
know under the Freedom of Information 
Act. 

F'irst. the provisions of sec lion (b) ( 4) 
<B 1 < ii) should be eliminated from the 
bill. 

· The provisions in effect require the 
court to accept without question the Gov
ernment's word \\ hen it decides to keep 
information secret from the public. The 
practical result of this direction to the 
courts is to make hollow the major 
achievement of S. 2543 in spelling out the 
right of a plajntiff to a de novo review 
in court of the agency's determination 
not to disclose confidential information. 

The secolld change is to spell out the 
precise grounds on which the Govern
ment can withhold information con
tained in investigatory files. This change 
has been recommended by the adminis
trative law section of the American Bar 
Association. 

Our Government and way of llfe thrive 
on free and open debate. The free flow 
of Information ts vital t.o sustenance of 
our freedoms. The control of access to 
lnforma lion should not be lef t solely in 
the hands of buren unats who~e function 
it Is to deny inf0nnntion. Citizens must 
have an opportunity to appeal bureau
cratic determination in court. The 
amendments to the Freedom of Informa~ -
tion Act proposed by S. 2543 will guaran
tee full review of refusals by Govern
ment agencies to make public lnfonna
tion withheld unreasonably. 

Mr. MUSKIE. Mr. President, I c.-11 up 
my amendment No. 1356. 

The PRESIDING OFF'ICER. 'I11e 
amendment will be stated. 

The legislative clerk proceeded to read 
the amendment. 

Mr. MUSKIE. Mr. Presiclrnt, I ask 
una; limous consen' that further reading 
of the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered, and, without 
objection, the amendment will be printed 
in the RECORD. 

The amendment. ordered to be 
printed In the RI~cono, Is us follows: 

On page 10. lin~ 11. strlk~ out "(1) .. , n~d 
on p etr,<' 10. br,·lnnlnr, with line 24, str ike 
out nil thro u gh pnge 11, line 15. 

Mr. MUSKIF.. Mr. President, I call up 
this amendment in behalf of 27 of my 
colleagues. I ask unanimous consent that 
their names be Included as cosponsors. 
I will not undertake to read them all. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The names of the cospon~ors, ordered 
to be printed in the REcORD. us follows: 

Mr. Ervin. Mr. Javl ts. Mr. Symington . Mr. 
Hart . Mr. Chlles. Mr. Humphl ey, Mr. Mc
Govern, Mr. Gravel, Mr. Clark, Mr: ':C'I!JiiJ 
lllr. Mctcalt, Mr. 1\fondalc. Mr. M;,.jlhfns;" " 
Ha t hnwny, l'>1r. Burdick, Mr. Percy, M~>. Rlbt".· 
colT, ~lr. Montoya, Mr. Welcker, Mr. Crans ton, ..., 
Mr. Nelson, Mr. Bnker, Mr. Stevenson. Mr. :;0.-' 

Hatfield, Mr. Abourezk, Mr. Inouye, and Mr At 

Blden. · 

Mr. MUSKIE. Mr. President, I rise · 
with some reluctance today to offer an 
amendment to the generally excellent 
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Freedom or· Information Art amrnd
mrnt.s ofkrrd by my friend and nblr col
leaGUe, the Srnat.or from Mas~nchu.-r·t L.s. 
No one should underesllmatr the dili
Grnre nr d concrrn with which he nnd 
other mrmbcrs of thr Commit trr on he 
Jull lrhry have worked t.o nsurc that the 
chnn::rs made in the 1967 act v. ill . in 
fac-t, fur her the vltn v;ork of making 
Government record-; renclily availnbk for 
publ!c scrutiny and maklnr: the conduct 
of the public busillrss a subject for in· 
formed public comment. 

It Is b cause the bill before us Is so 
very rare and important an opportumty 
to cm-rcd the defects we discovcrl'd in 
the admlnlstmtlon of the art during 
joint h canng-s I conductl>d with Srnat.or 
KENNEDY and Senator ERVIN last year 
that I wish to Insure that we fully meet 
our responsibility to make the law a cl ar 
cxprc~>;ion of con ~ rcs~:ional intent. In 
many Important procedural arc·a' , S. 
2543, as the Jud i iary Committrr ha s re
ported It, will close loopholrs through 
which :J"cnci••s were cvadirl'~ thei r duties 
to the public ri"ll t to know. 

For example, this lrgislatlon will en
able courts to awn rd costs nnd attorneys' 
fees to plaintiffs \\ llo succcs.,fnlly co 1test 
n ~ency wlthholdirt•: of informal ion. The 
price of a cou t sut t has too lonr· IJ (·C'n a 
deterrent t.o legitima te ci izen coni( l<i or 
Government secrecy claims. Arlc!Jt ion
ally, tlw bill wiJl rrquirc Ui~C tWic :, to be 
prompt In rc~pondm •: to rcqur t ,, for ac
cc;;s t.o lnfolln.ltion. It will b·tr the. Vtll

inf' tache!; \\hlch VJO many :t"c·nctc. have 
used t.o frustra c rcque~ts frlr ma If· rial 
until the material los!'s its tlmclint 'S to 
an ! ~sue under public debate. And the 
blll pmYides Jon["-m·<'rduc a.<surancc t.hat 
n~encfes ·i ll aivc full r eport to tlw Con
gress of their policit•s and n!'l ions in 

h and lin -r Freedom of Iufonn:tlion Act 
cases.· 

With all these siP nifiran t ndva nct·s In 
Its favor. there should be litllc r<'a •;on t.o 

arr:11c v. !th the '' isdom of the bill 's au
thors. But in one vital respcet , s. 254 3 

runs counter io tlw purpose I nnd 21 co
sponsors hCJd in introducinr: tl-; PI ede
ccssor, S. 1142, and endmt•;cr<; the mo
m0.ntum this Con;>'rrss is dcv!'lopini: 
toward brinning l.hr> problrm of Govnn
m r nt secrecy untlc-r rcvi-. w f!t1rl ,...,11trol. 

Rcspomlinrr to f he Suprcnw Court rul
ing of January 22, 1 '173, in the c:1~c of 
E nrironmcatal PrCilcclion A qcnc 11 d al. 

v. Palsy T . Mink cl al., I hnd prnpo·.ed in 
S. 1142 hat we require Fedcrn l judr-cs 
to reYiew in camer'l the con ten L.s o! rec
ords the Govt•rnm•'nt 'l':ishc d to with
hold on ~~rotmds of ::;crurity clPs:;iJic ntion . 

I ar;r<'c t.hat such a r qu1rcm ni ·• ould 
have br·rn an e-:cc::slvc rc. po·t~c to the 
Cowt's holdin~ that he orir•iwtl act pro
hlbll cd in n:un<'rn inspection of !'las,.,J

fi ed records, nndl am rompl tl<' y at case 
\\ith the Janr.•l"nP inS. 25•13 tJ•;tlm:1kes 
in c:1m" ·n lnspcr lion po~·.ib l<' at lh" dis
cretion of the jud~rs '1\ hcnc\·cr any of 
the ulne permi~sivc exemptions arc as
serted. What I connot accept and what 
I move today to stl ike in the &ubscquent 
lancuage which would for ce jud:;cs to 
conduct the procecdlngs of in their 
chambers in such a way that the pre
sumption of validity for a classifi cation 
marklng would be overwhelming. 

Under the prcsPnt terms of S . 2543, 

the Cour t L<; permitted t.o make n deter
mination in camera to resolve the ques
tion of whether or not the informntlon 
was properly classif1rd under the cnt "ria 
established by the apprnp1iate Execu
tive order or statute. However, if an af
fidavit is on record f1lrd by the head of 
the a~cncy controlling the Informal !on 
ccrlify ln~ that the hcnd of the agency 
in !ac t cxnmmcd the Information and 
detcrmlnccl thnt it wa~; properly clnssi
fied, the Jurl 1;C must sustain the with
holdlnr; unlc:;s he "finds the withholtl
lng is without a reasmJable ba<;is under 
such criteria." 

If this provision is allowed to stand, 
it will make the Independent judicial 
evaluation meaningless. This provision 
would , In fact, shift the burden of proof 
away from the Govcrnmen nnd go 
a aa inst the express language in section 
(a) of the Freedom of Informo t10n Act, 
v. htch r-tn tes that in court review "the 
bmden of p roo f shall be on the Gov
ernment t.o su.,taiu il.s action. " Under the 
amcudmeni I propose, the court could 
still, if it wishes, make noLe of an am
davit submitted by the head of an 
a gency, ju. t as the court could reques t 
or acce pt any clatn, explanatory infor
mation or a~sisiance it deems relevant 
when mnkin~ It s determination . How
ever, to r,ivc r>xtnc.'s !.Latutory authority 
to such nn aflidavit ["ors 1ur to redure 
the j udi~ I'll role t.o U1at of a mere con
currence in ,Executive dcci~lonmnking. 

'I11c rxprc~:; reason for n mcndtn ~ the 
section or the art dealiurr \\ ith review of 
classified Information r;ro\\~. ns I indi
cated, from conre rn with the S 1prcme 
Court rulin~ in the Mink case Jnst year. 
In that case 32 Membrrs or Con~1 ess, 
bringing snit as pri\·a te clt!zcns. sour;ht 
nccrss to in fon 1alion dcalint~ v.ith the 
atomic test on Amrhit ·a Island in Alas
ka. The U.S. Court. of Appeals directed 
the Federal di:; tlict judr.c to review the 
documents in camera to detl:'rminc 
which, if m1y, should be released. This 
seemed an appropri, ie s t.cp since the 
act docs provide for court determinntion 
on a de novo ba1>i~ of th valid ity ol any 
f.'xeculivc bumch withholcllngs. 

Unfortlm::ttel.v, the Suprc'11C Court 
reached a dPdsion in that ca.~c which I 

rcgani a.<; somewhat tortuonq. The Com t 
h eld t.hn.t in camcr:. rrYi<'w of m:'l.trrinl 
cln.~slflcd for national dPfcn .•e or forP!p,n 
policy rea:,ons noL permitted by lhc ad. 
The un~is of this clccld n "·a~ c.·cmption 
No. 1, which permits withholding of nmt
ters auihori tcll by F.xccutive brdcr to be 
krpi secret in the lu t.c1 rsts of national 
dcfeme or forei gn PQJlcy. 

The Suprrmc Comt dre'clecl thnt once 
the E'\erutive hnd sho\\n that documents 
were so cl1s. if1ed. the .! Ucliriary could not 
in ti uue . Tl u~. tile mrrc ruhbcr:.tfllllP
ing of a dorumrnt as ":;crrct'' could for
ever lmmmtb·e it, ft om diselo~urc. 11 the 
Court could del ermine was whether it 
was so stnm[X'd. 

Tl1c al uses inherent in such a systr m 
of unres trained secrecy are ob,·iuus As 
the system has operated, there is no spe
cific Executive order for c:ooch clas!'lfied 
docmuent. Instead, the President Issued 
one . sln~ le EKccutl e order establishing 
IJle entire classlficat..ion system, and all 

of the millions of documents stamped 
"sccrr t'' under this authorization o\·cr 
succeedin ycn.rs arc now forbi dden to 
even the most superficial judicial :::ern
tiny. One of the 17,361 authon7rd clas~i
fiers in the Government could stamp the 
Manhatt~n telephone directory "top 
secret" and no court could order the 
m arking changed. Under the Supreme 
Court c<lirt. the Execu ive nrctl only dis
patch an affidnvit certih ing thai the 
diri'Ct.ory was cla.o;sifted pu rstwnt to the 
Executive order, and no action could be 
taken. 

Obviously, something must be done t.o 
correct this l'i raincd court intrmrct.a ti on. 
It need not be a dras lc step.· Actually. 
it wo.s the original inte1 tlon of Congress 
in adopting the Freedom of Inforn1ation 
Act to inc rease the disclosure of infor
m ation. Conaress authori7cd de novo 
probes by the judiciary M n. check on 
arbil ra1-y will holding actions hy the 
Exccut·vc. 'l'yplcr~lly, he de novo process 
involves In camera. insprctions. These 
han~ re"'lllltly l?ec n rn n ied out uv lower 
courts in the l' fl.SC of materials v.ilhheld 
undr r o her cxrmptions in the act. Thry 
cru1 br ba ·1 ed undc>r exf'nJPtion No. 1. 

only through a misguided 1 e:Jcllng of the 
act and y Ignoring the v. rong! ul eon

scf'tucnces. 
But in conrrtlng this faul t , to permit 

ln cnmera. review of dorumen l.s withheld 
m1der any of the c. c·rnptions, S. :.!'i-13 

would slmultnncously erect surl! rrslric
tions around the conduct of the !'~'View 

when rla<.sifl Pd material\ r.~ 11.t isn l<> tha t 
th<' prrn1i.~slon could probably m ·vcr b 
fully utili ' d. 

ny tC'lllng jud~es 50 <.peciflrolly how to 
m~naao t heir luq liry into the propriety 
of a c:la.s:ilflcalfon nnrkinl!. we sho'V o. 
stnwge c0ntempt for I heir abiltty to de
visc> procrdmes on their own to h elp 
thf'm reach a just dcchion . for over by 
giviu~ cla.". iflcd mn.tcnal a sta us unlike 
t a t. of any other claimed Go\Tmmcnt 
secre t, we fo.<;t.cr the outwmn myth that 
only those in r sscssion of millt,lry and 
diplomatic conr1dcnel's can ha'.e the ex
pcrt i~e to drride with \\hom nnd when to 
share tbclr knowled~e. 

n shoul'l r ot h:l\'C required I he dccrp
Lio 1s Prll Ul'od ou the AmPrlc nn p JUlie 

undl'r tho b;. ner of natiornl .~ccrrcy in 
lJ ,c <'OUI"<r> of the Vle nn. m "ar or sinre to 
pro\'c to ll<; ilwt Government rlaf~ l if!rs 
mu .-.t be subject to ~onw impartial re
virw. If courts cannot have full latltutle 
to conduct that review, no one can. And 

If we con~trirt the manner in which 
courts mny perform this vital r c\·iew 
function. we make the cla sifl<'r.· privi
ll' ~-;rd officials, almost immune ! rom the 
acrountahi!J y we in!.h;t on from their 
rollc;1 gue<;. 

I object to the idea that anythin~ but 
full dl' nm o review ••ill eive u:; th" a:;
snrm re !.hal clossilicn iion-ltk{: Qlll''r ns; 
peds of claimed scc recy-1 n been 
b rought under cherk. I cannot nc ·ap an 
undefined reasom~bkness stancla111 as 
the only basis on whit:h courl.s may over
rule an agency head 's ccrtificnlion 1 the 
propi-icly of cla..•;sification. And crumot 
unders tand why we ~ohould trust a Fctl
eral judge to be able to sort out valid 
from lnvnlid claims of Executive privi
lege In the Watergate a.ffalr but not trust 
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s 9320 CONGRESSIONAL RECORD -SENATE May 30, 1974 him or his colleagues to make the same unfettered judgments in matl.ers allegedly connected to the conduct of defen~e or foreign policy. 
Therefore. while I am anxious to compliment the chif'f sponsor of S. 254.3 on t.he fine work that has bren done and to pmise the Judiciary Committee for its .sincere commitment in improving the " ·orking of the Freedom of lnfonuation Act. I must respectfully move to strike these 17 offensive and tumeccssary lines and to make the bill what we all want it to be-a restatement of congressional connnitme11t to an open, democratic society. 

I \\ Jthhold the remaittdcr of my time. Mr. KENNEDY. Mr. Prrsidcn t, at the outset I want to say how muchlllave enjoyed joining with the distinguio;hed Senator from Maine, as wrll as the distinguished Senator from North Carolina, during the course of our joint h earings on the Freedom of Information Act and Government secrrcy last year. The kind of joint hearings we had provided an additional dimension and insight into our better unctershnding the opportunities as ''ell as the prubkms of the Ficedom of Information Act. 
Many of the amendments that are included in the legislation today were developed ont of and during the course of those hearings. and 1 want to commend the dit;tinguished Senat-or from Maine for focusing attention on the particular provision of the legislation that we are consi dering here this afternoon. I know of hi~ :;;peclal interest and r xpert!se in this area. 
This area was a matter of considernble intcrc~t to t.he members of the committee. As a matter of fact, when I initially introduced the bill last year, it did not include the langu<tge which the distingui~hed Senator from Maine desires to stl ike. But during the course of the subcommittee and full committee process of markup, this language in issue was added. 

I want to state at the outset that I think the amendment of the Senator from Maine is responsible and reasonible and I intend to support it. I would like to ask the Srnator from \1aine just a few questions. The clause 1 hieh will be excluded by the Senator 'rom Maine·::; i\mcndment deals with the n·oeedurcs of how C'las<'ifled documents i'ill be considered in camera. 
I ask unanimous consent that the :hole :;;eclion to be stru<'k be ineluded at :tis point in the RECOHD. 
There being no objection. the extract ·as ordered to be printed in the RECORD, s follows: 
"(H) In determining whether a document In fnct speclflcally required by an Execuve order or statute to he kept ser·r('t In the terest of n!\tlonr11 defense or foreign policy, court mny review the contested document camera If It Is unable to resolve the mnt-r on the basis of aflidavlts 11nd other !nrmatlon submitted by the parties. In connction with Its In camel'!\ exmnlnntlon, e court may consider further argument, an ex parte showing by the Government, explnnation of the withholding. If there s been filed 111 the record an nflida,·lt by l bend of the agency certifying tho t he has ·sonnlly examined the documents withheld ! ho.s determined after such examination 

thnt they should be withheld under the criteria estnbllshcd by n statute or Executive order rcierrE'd to In snbsec-t ion (b) ( 1) or this scctton, the court. shnll sllstnln ~uch "-lihholdlng unle"s, following lts In f'nmcra examination, it finds the wlthholdlnJ:; Is wltho>tt a rcasonnhle be>sls under Sllf'h crlt~rt a. 
1\tr. KP.NNEDY. I will hi~hli r,ht these particular \i tH'S: ·•a conrt may rn iew a contested documPnt in camera if it is unable to resol\·e the matter on the basis of affidavits:" It continues as follows: "Jn conjunction with its in camera exnminRtion, the court may consider further argumen t." 

There was ::;ome sug~estion that we require courts to entertain ex parte argunwnt from the Govpn1mcnt in every cn:,e. but we did succeed in making it prnnissive. 
Our lan1mage would add a presumption to the agency head's declaration that if .such a matter falls within the statute or an Executive 01 der referred to in subsection (b) ( 1) of this l':ection. the court shall sustain that provision unless, followinr:! its in camera examination. it finds lite wil hholding i ~< without a rear.onabie basis under such criteria. 

I want to indicate to. the Scnntor from Maine that although others may read it di !Tcn'nti:v. I do not interpret t.ltat language as indicating a very strong presmnption. I cannot understand why it concerns the Senator from Maine, althottgh, as I said before, I intend to support the amendment. I do want the legislative hil':tory to be clear that I. at least, do not think it presents a very !>trong pt-c :- umption in favor of an admlnistrathc agency. 
But I understand whttt lhe Senator Is n.tlempting to do. I think it would strengthen the legislation. 
I should like to ask the Senator from Maine, some speciftc questions. His amendment in no way attempts to require an in camera inspection. but I understand it still len.ves that as discretion:uy in each of the;;e cases. 1:; this right? 
Mr. MUSKIE. The Senator is correct. Mr. KENNEDY. Furthermore, the Senator·s amendment nllows the court to ques\.ion the propriety of classification only under the standards set up in a statute or by executive order. Is that cor-rect? · 
Mr. MUSKIE. The Senator is correct. Mr. KENNEDY. I think that is important. 
This is an important, useful amendment. but it does not seek to alter the classi fication standards or procedures presently applicable. 
We do add a slight presumption. which the Senator recognizes from reading the lan~uag-e . It concerns him because it is a pre;;umption. As the author of the bill, I do not want to acknowledge a very strong presumption. At least, that is my lnterprcta t ion. 

Docs the Senator believe there ought to be ~tny special exemption for the National Security Administration, NSA, or the Department of Defense in this part of the bill itself? 
Mr. lVIUSKIE. As the Senator probably knows, we are holding hearings at this time on proposals to establish. classification control systems and new crl-

teria for classifications. Out of those hearings may come something; but the amendment I have offered does not touch that. 
Mr. Prec:ident, will the Senator from Mns.,:wlw 'l'Lt:o: yield further to me? ~.tr. KE!\NEDY. I yield. 
l\lr. l\lUSKIE. The Senator. I think, has l!e:-rribecl the ::.cnse of my amendment very accurately and precisely. I ha\·e no real quarrel with the procedures which my amendment would remove from the statute. The principal quarrel is \\'ith the last 3 lines. as thr Senator from Massachusetts has correctly pointed out. 

The weight of that presumption has to be analyzed in the light of the cln.s!<ificntion system. As the Senator knows, fully as well as I do, my amendment relates. to the reluctance to declassify. All the momentum in the existing classification system is on the side of secrecy and all the incentives arc in favor of classification. 
All of that . experience with the classifi cation system gors back a qu:wter of a century or more. It l'eems to me the language in the bill, read in that context. \\ ould reinforce the same presumptive effect. The cfTect would be different with ditTerent judges. 
I must say that different members of the committee and of the Senn.te, I think, would give it a different effect if we started from scratch, with a new law thn.t would drfine the presumptions dealing with cln.ssificaLion. 
If we were to start from scratch ar\d have a new law with the presumption of law in that \{cay, I think the presumption would be di!Terent from that operating with the existing classification system. So the inevitable momentum that the bllrs language gives supports the classifier and the classification in these words: 

The court shnll sustn!n such withholding uniE'ss It finds such withholding Is without 1\ reasont\ble basis. 

I should think that a judge might feel that anyone who has the responsibility at high levels to classify would not classify without a basis that was reasonable to him. 
If he is a responsible man, we have to accept his bn.sis, whether or not someone el~c would agree. He would mnkc an independent judgment. That basis is rea~onable. 
That does not say that his basis is the same basis as my reason or the basis of someone else's, presumably that of the classifier. 
Thn.t language must have a purpose, and putting that language into the bill lms a purpose. The purpose clearly is to give greater weight to the testimony-which the judge rrceives from the heaq r- !( /) of the agency than the evidence received from any other source and greater than the \\·eight of his own judgment. That is how I read that language. I think that in the context of the momentum of the experience which has been generated under the classification system, we ought to be very reluctant and careful in adopting this kind of language. Mr. BAYH. Mr. President. I a.sk 

··~ 
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unanimous consent that Howa.rd Paster 
of my staff be granted the privilege o! 
the fl oor during the debate. 

Tho P RESIDING OFFICER. Withou\ 
objection. It Is so ordered. 

Mr. DAYH. Will the . Senator permit 
me 1 minute under the bill? 

Mr. KENNEDY. Mr. Pre:>ident., I yield 
to the Senator from Indiana. 

Mr. BA YII. Mr. Pre:;itlcnt, I will yield 
to the Senator from ll.U!'.Sissippl shortly. 
I simply want to say that I find great 
comfort In the poslUon of the E.cnator 
from Maine. 

It seems to me that in a frPc society, 
certainly in the light of everything tha.t 
we have seen occur over t.he pa.st few 
months and ye:us, we ought to revise 
the present p'Y.'\ition which s!'ems to be 
that there ls a right to mark something 
cln..s:;ified until it is proved n ot to be in 
the public interest. In a free wciet.y in
formation ought t.o be rc2arded us a mat
ter of public interest and public knowl
edge unless it cru1 be proven that it 
shonld be secret . 

Mr. MDSKIE. Mr. President, I thnnk 
the Senator from Indiana. In pmP<J:->ing 
this amendment, I am not asking the 
courts to disregard the expert.ir,e of the 
Pentagon, the CIA, or t.he State Depart
ment. 

Hather, I am saying that I would 9~<: 
sume and wish that tile judges give such 
expert testimony considerable WC'ir;ht. 
HowevC'r, in addition, I wottld abo w:tnt 
the judges to be frr•e to consult such ex
perts b1 milltnry arrairs as !.he Senator 
froHl M.ississippi U.'lr. STENN1Sl, or ex
perts on intenHl.tional relations, ~ouch as 
tho Senator from Arkansas <Mr. Fm..
JJRJGHT), or other expert.-;;, 1U1d gi\·e their 
ter,Limony equal weit;ht. Their <'X'11ert.ise 
should also be given conr,lderable weight. 

I do not see why the he!td of a dPpar t
m tJnt should be able to walk into a judge's 
chamber, knowing that hts te:>timony is 
agains t that of any ot.her expert and 
weigbs more than any other on a one
f or-one basis. He has the additional 
weight t.hat the exclusive judg:ment is 
given to him. He has all df that behind 
hlm. 

Why should he be given a statutory 
presumption in addition if he cannot 
make his case on it,<; merits. He is ln a 
better position to do that than anyone 
else. 

Then, if he cannot make a <'ase on its 
merits. I say he is not entitletl to a pre
sumption. 

We oucht not to classify information 
by presumptions, but only on the basis 
of merit. And only the head of an agency 
involved can make that case. Ant.! if he 
cannot make it, t hen he ought to lose it 
and not find it possible to get sustained 
only through the support of a !'tatutorY 
presumplion. 

Mr. HRUSKA. Mr. President, I ::ricld 5 
minutes in opposition to the amendment 
td the Senator from Mi.;;:sL~slppi. 

:Mr. S'.I'ENN'IS. Mr. President. I c-er
tainly thank the Senator from Ncbra.~ka.. 

I have just gone into tlus matter \\ith-
111 the last hour, Mr. President, but I am 
greatJy concerned with ,the Senator's 
amendment, the arnend.men:t o! the Sen
ator from Ma.l.ne, and t.ha.t 1s not dis>-

counting his vczy fine work on the sub-
j t'Ct. . 

I think the bill Itself, D.'l worked out 
by the comnl.!t.we, has st.ruck a f air bal
ance that meets the requirements of law 
and, at the s:une time, gives a ren.somtble 
am01mt of protection. 

The Sl.!na,tor from Maine rai;;cd a point 
of why give a little mOJ·e weight here to 
the head of an a.r.ency with reference to 
t hese matters. It is for the very reason 
that we have pla.ced tha.t person in 
cha.rge of that agency and given him nll 
rcspon~lbility and IX>wer that goes with 
that entire office. He is the only one who 
is pcnnltU.."{l to Iile such an n.ffida\it here, 
as I understand. 

I wlll1t to focus now ptima.rily on tho 
CIA. I sta1t with the propmltion that 
we have to have a CIA in ·world affairs: 
we just must h .. ·we one, and time ha.s 
proven its value. 

So in the matwr of certain informa
tion being cl<t.<;r.ifted, the average judge
and \\-ith all due deference to them jJer
sonalls-and I had the honor at one 
time of belnr; a jurlge of a trifl.l cou1t my
self--is just short of knowledge a.11d in
formatkm on a lot of dill•'rcnt subject 
matt-er~>, just a.<; a Senator Ls on a great 
deal of subj(:-ct matters IJ1at come before 
him. 

So I lmagin<' that the average judge 
would want to hea.r and would want to 
give consiclemllon to the hCfl.c:l or this 
a gency and, in m!\tt.ers of great oon- · 
ccn1, would re:1lly have no objedion to 
this amendment. It L5 a kind of wanling 
to the judr::c. The head of the ar.:ency is 
the only person who can file an affid:wit 
with a court within a va~t worldwide 
operation such as the CIA. U hns to be 
the lwm of the n.r,ency. If hf:' file~ an 
affidavit, 1f he takes a position on the 
cla.>.si.flcatlon of a document, tJmt is 
cert.a.inly not just another piece of 
paper. 

That is something with the man's 
honor and official responsibility tied with 
it. TlJJ.s provi~ion here is one where the 
judge Is :;till the mnslcr of the situation; 
he is still running his own court, us we 
use that ienn. He is still free to reach a 
concltL<;ion of his own. But IJ1i.s is a mild 
guideline, as the Senator from Massa
chusetts st1ggests. It Is not a violent pre
sumption. It ls not a v:nll built around 
this hracl of agency and !J.is testimony. It 
Is a mild presumplion in fnvor of his 
testimony. The judge ca.n still weigh 1t 
all, nne! u nler.s there is found a reason 
that satisfies the judge--and you have 
got to satisfy this judge-he is not going 
to stop and back off because it might 
have satL<;fled t he h ead of the ar:ency. 
The judge has all of this other testimony 
before him, and he Is going to have to 
be convinced himn'il in view of nll other 
testimony or he is going to rule in favor 
of reviewing the clnssi.fled doctuncnts 
now. 

I tell you this is a serious matter, Mem
bers of the Senate. I do not Iran toward 
trying to protect everything. 1 want mat
ters to be classified the same as the rest 
of you do. But I have been at this t..l-ting 
long enough and on enough subject mat
ters to know !.hat we ar e flirting here 
with th ings tllat can be deadly and dan-

gerous to our welfare, our national wel
fare, and we ought not to just throw 
the gates wide open and say, "All this 
1s to be testimony along with a ll the 
other testimony," some of which Ls usu
ally from bio.sed sources, sources of in 
terest. and not give any consideration 
here any more thnn jus t ordinary con
sideration to the official cct'tiflca tion 
under oath of the h ead of the agency. 

So I have to rest this thing with the 
Senate. The committee has worked on 
it and has come up with something that, 
I take It, Is practical to live with and, 
at the same time largely gives to the 
complainant.'> what they might wish in 
this case. 

So unt il we just strike do'\\'11 this mat
t er tha t the committee has worked so 
hard on and has balanced off, let us take 
e. second thought, and I believe we 
will--

The PRESIDING OFFICER. TI1e time 
of the Senator has expired. 

Mr. STENNIS. I thought he had 
yielded to me and I will then finish. I 
thank the Senator. I have not made any 
remarks h ere yet about the Depnr tment 
of Defense. 

There are ma tters, and there arc many 
of tbcm, that are of equal lmport:mce 
as those of the CIA. When I leave this 
floor I am going down here n ow for a 
hearing wlth respect to a gentleman 
who Is nominated to be the Chief of 
Naval Opera tlons, the highest ranking 
officer in the Navy. Next week we are 
going to have a hc:uing for Ll1!' Chrur· 
rnan of the Joint Chiefs, the hie~hest 
ranking officer, military officer. iu the 
whole Government. In addition to that 
we have the civilian officcns over there. 
men of great esteem, of great compe
tence. 

These caliber men do not carelessly file 
affidavits, that Js my point, and commit-
tee proposal would put their honor and 
their ofllclal cor ch1ct at stake and at 
issue. Tllose things are not carelessly 
done. 

So lnst.£'ad of just brushing th em as ide 
here In a moment, Jet us stay or remain 
with the law of renson as this committee 
has worked lt out. 

I 1J1ank the Senator again for yielding 
to me. 

Mr. MUSKIE. Mr. President, just a 
minute or two of respon;;e. 

May I say to the distingul!ihed Scnaior 
from Missis:-.ippl that I lwrdly regard my 
amendment ns throwin f( the doors wide 
op('n to irresponsible disclosure of Gov
ernment secrets. But on the queslion as 
to whether or not the we!ght of lhe bu
reaucracy of Government is on the side 
of secrecy or openness, let me give yon a 
few st.at ibtics. At the CIA there nre only 
five full-time secrecy reviewers for 1,878 
.aulhori7ed classl11crs. 

In the third quarter o::.f--~ 
CIA, 1.350 documents w df!Oi 
secret..· and that has c 1 •c1 un , tr- . 
ing the first quarter this ycm ,.,_ e 
nw.n.her has risen to :');15. So the e~c ·
mous wclght of the bu ucracy is o~ · e 
side of secrecy. We h ~ all that il~re, 
and n ow we' wan t to a.d t.o ti1at w tght, 
a presumption. Arrayed other 
slde 1s a distrle!. court Judge who trE>ats 
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this issue as a part-time responsibility, 
who does not have thl~ background, and 
he Is asked to give tha t weight, that 
bureaucratic weight, a presumption over 
anything else he hears, over an.Y other 
testimony he hears. That h; what we are 
tQ·int; to overcome. I do not regard that 
as lhr0wing lhe door wide open. 

I mn happy to yidrl to the Scnato: 
from New York. 

Mr. JAVITS. Mr. President, I have 
joined Senator MusKIE and his other 
colleagues in his amendment for the fol
lowing ba..~lc reasons: 

I believe that, one, th ere is no ques
tion about tile fact that the whole move
ment of Go\·ernment, especially In view 
of Governnwnt·s expcrieneP in Vietnam. 
Wa!C'rgate, and many other directions, Is 
toward more openness, so Llmt the hias. 
in my judgment, in the Sen:ctt.<'. l'lhould be 
toward more opcnnes.'l rather than being 
toward more closed. 

Second. we have finally come abreast 
of the fact of life that it Is not lJl'OVidence 
on Mount Sinal that st.arnps a document 
secret or top secret, but a lot of boys and 
girls just like us who have all their own 
hnngups and v·ho decide in individual 
cases \\ lla t the document should be 
ela s~'ifiell aR, and Vl'l'Y serious cotL'e
quences !low t.o indi vid•1als as a resu!L of 
that cl!t&::-i!icu lion, very serious conse
quences in the denial of the basic inlor
mation upon which the judge releases it 
to the public. So the bias ought to be !or 
openness not for closeness. 

Now, one would say this L-; a close ques
tion lJOrmally bcrnnse of this tension as 
bet.1wcn Uu• right of the public to know 
and the nr-ccssit~· of GovPrnment in gircn 
ca.~cs to tun·e ;;ecrecy. But the basic ques
tion has been decided by the committee, 
as by us, who are the movers of the 
amendment, that is, that a judge in 
camera should h nYe the right to lm pect 
t his material. Having done that, and that 
is the basic question, why vut a ball and 
chain on the ankle of the deciding au
thori ty ? I cannot sec that the balance of 
wisdom in government should move in 
that direction. having decided that 1 he 
judge may &cc it. \Ye should gil·c him the 
freedom to determine whether, tmder all 
the circtunstances, as the umpire betwe-en 
t he right of t.he public to know and the 
necessi ty for secrecy-claimed necessity 
for secrecy-the umpire should not be re
stricted by ground rules, cx..:ept ground 
n tlcs dealing with basic jttsfice and the 
bolancc of responsib!lily and the balance 
of t.he naLion[tl interest as it relates to a 
gi\'Cn it.em, of information. 

It is for tho~e reasons, Mr. President, 
because I think, having made that basic 
decision which now has been mnde by 
the svomors of the bill, by the sponsors 
of the amendment, and by the sponsors 
of the House bill, I see no c·•se for fur
ther restricting that nuttwrity and ham
stringing lt, once it has been given. 

I find special support for that pro
po!:'il ion in the fnct that the committee 
ilself--incl<lentally, I personally think 
they are promising a lot more than they 
cnu deliver in terms of decisions of the 
courts. but t h e commit tee lt.<;elf says that 
thls standard of review does not allow 
the court to substitute its judgment for 
that of the agency as under a de novo re-

view, and neither to require t he court to 
refer dtscretlon of the agency even If it 
finds the determination thereof arbitrary 
or capricious. I respectf ully submit lt is 
promising a lot more than it will deliver, 
because I doubt that judges will do any 
diiTerently-cxcept judges who want to 
do di ITcrcntly-U1ey are lnmw n like the 
cla --dficrs l.n ren ding the lnformn.tlon in 
camcrn.-than they would without the 
provision. 

In those circumstances, why put it in ? 
Why not put r esponsibility on t he 
shoulders of the judges, whom we tnL<>t 
enough to allow to see the material any-

· how? 
Fur all these rensons, Mr. President, 

the mof.ion to strlke is eminently war
ranted, and I hope that the Senate w1ll 
support it. 

Mr. HROOKA . .1\Jr. Pre~ident, I yield 
m yself 5 minutes. 

The PRESIDING OmCER <Mr. 
HEJ,MS) . The Senator from Nebraska is 
recognized for 5 minutes. 

Mr. HRUSKA. I rise in oppo~ition to 
the amcndmrnt proposed by the senior 
Senator from Maine (Mr. MusK IE). The 
Frf'edom of Informal ion Act '\"·ns en
acted at the expense of a lot of Lim£' nnd 
e!Iort. It took 1 cvcral yrars to pmce~;s to 
tlte point of balancing the f'eveml intcr
e~ts contained in it and a sincere bal
anced result has been attained. 

There Is the right to know on the part 
of the public, but there is also the right 
and duly on the part of the Goven1ment 
to survive and to take such steps as may 
be necessary to pre~erve the nu.tlonal in
tr ~rily and security. 

Thi:o; amendment would sub~tant.lally 
aller that bnlume which is pres('ntly 
contained in the Freedom of Infonna
tion Act. It W'OUld endanger the passago 
and approval of the instant bllllnto law, 
In my considered judgment. It should be 
act.ed on, if we act on it at all, not in 
connection with a Lill where virtual 
unanimity was reached In the Judicia y 
C0mmittee and reported unanimously 
\•.·ithout any objection to the ScnA.te. 

.Mr. P resident, I oppose the amend
ment ofiered by the Sena tor from Maine. 
I bl'lieve that the amendment Is tmwork
able and ce1 tainly ts unwise. 

At the outset, It is imperative to realize 
what is and what Is not at Issue here. Is 
the crux of the issue whether the courts 
sl1oulct be able to review classlf}ed docu
nwnt,~ in camera? No. Under both the bill 
and the amendment, the judge can re
view the documents In cnmern. 'I11us, 
S. 25•13, as tmaulrnow.ly t·ecommcnded 
by the Judiciary Committee, establishes 
a means to question an executive deci
sion to stamp a classification on the 
document. 

Wl1at ts at stake, Mr. Presldcut, Is the 
sole question of whether there should 
be a special standard to guide the judge's 
decision in this matter pcrtainiug to the 
first exemption. S. 2543 provides such a 
standard. 

Under the bill, a judge shall sustain 
the agency's decision to keep the docu
ment in confidence unless he finds the 
withholding Is "v.ithout a rca.~onll.ble 
basis," We could turn that around, Mr. 
President, and we could ask whether it 
would be proper for a Judge to go ahead 

and disclose a document even if he 
finds that a reasonable basis for d!l
cla&~ificatlon exists. That is the other 
end of the dilemma. 

In other words, If the court finds a 
reasonable basis for the classifl.ration, it 
~;lnll not disclose t.IH' document. 

Tho amrnclment of the Sl•nlor Srmt
tor flTm Mil ine would eliminate this 
"rea~onable basls" standard and put 
nothing in Its place. It does not substi
t ute any standard in its place. How is 
the judge to be guided 1n h ts decision 
whether a document is properly classi
fied? In the absence of a specified stand
ard, I must a.ssume that the standard 
that obt.nJns is the one that applies to 
all the other ex('mpt.ions. 

Let me take the slxlh cxemplion as an 
example. Tln~t exemption allows an 
agcucy to »iihhold records if it deter
mines that disclosure would constitute 
an unwarrant.ed Invasion of privacy. I n 
determining whether th e invasion is un
warranted, the court attempts to ascer
tain the extent of the i.Lwa.~ion and then 
balances that ag-ainl't the requester's and 
the public's need Ior tha t infotmatlon. 
The burden of proving that the extent of 
the im·n~ion outwelr:hs the countervail
ing iutercst.s i~ on the Government. 

How would this standard then apply 
with respect to exemption 1-the ex
emption that allows the Government to 
miantain clnssi.fled document.'\ in confi
dence. It would allow the judv,e to bal
ance what he perc('ives to be the public 
interest in disclosing the iuformation 
a gainst Government's, which Is to say 
the people's, judgment that disclosure 
wlll jeopardize our foreign relations and 
national defense. Stated qulle simply, 
the amendment before us purports to al
low a judge to release a classified docu~ 
ment if he believes that the document 
should be In the public domain even If 
there exists a reasonable basis for the 
cla..~~ification. 

I realize that standards of proof are 
difficult concepts to underst;md and 
apply even for the lawyer. So, let me pose 
an example. Suppose that the Freedom 
of Information Act, together with this 
amendment, was on the books in the 
1940's. And further suppose that some
one wrote the Govenm1ent requesting in
formation about the Mtmhattan project. 
Nov, under this amendment, a judge 
would be ahle to examine the project's 
documents in camera and decide for 
himself whether the classiftca lion was 
proper. He would realize that the dis
closure of documents could jeopardize 
national defense but, on the other hand, 
he could also reason that the public 
should have some informatio=so ~ · 
would know how mnch all this ·~ia~·8Db 
was COl\ting and what its obje , i.~ were. (' 
The judge could go on to r<'~on that -;, 
the public l'lhould be informed of the 
cataclysmic damage that could be done 
by nn atomic weapon upon delivery so 
t hat the public could make a moral .Judg
ment as to whether such a weapon should 
ever be used. Balancing these concerns, 
tts the Muskie amendment would call for, 
the judge could find the public interest in 
d isclosure to ou tweigh the national de
f ense Implications. 
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Mr. President, such a standard of proof 

Is worka ble for the other exemptions. U 

a jud g-e is wrong In a cnse involving ex

emplion 6--the privacy exemption-the 

harm is confined. Only one person ls in

jured. But if a judge is wrong In a case 

involvinr; the first exemptlou. tiH' dflmage 

is not cont1ned. A~pects of our national 

defense or foreign relations could be com

promised. Put in jeopardy is nr1t ,im~ one 

person but a nation and perh·lps its alllcs. 

Mr. President , what then is ll1c crux 

of the issue? I s it. a questi on whether the 

judge can review the clu. siflccl documcuts 

in camera? No. U 1der both the bill and 

the amendment. lite judge can r eview the 

document in nuneru. Instead, the sole 

question is whether there should be a 

standard to guide the judge's decision in' 

this matter. 
By Pllmlnatlng any standard to guide 

the .imlge's dccV;ion in this nrea. llw pro

posed amendment would put U1c courts 

In th e JlO ';ition of making polilicfll judg

ments in the ftcld of forli gn a(lflirs and 

national defense. Yet the com'ls h r1vc lit

tle, If any, experirncc in tlH':'e fields. In

deed the courts themselves hare declared 

that they do not have the capacity or ex

pertise to mr1kc these kindc, of judgments. 

In Epsteiu v. Rrsor, 421 F. 2d !J:;o r!Jth 

Cir. 19701, cert, denied, 398 US. 965 

0970), -the Court of Appcflls for the 

Ninth Circuit stated that t.he judiciary 

has neithrr the--and I quot.c--"upiitude, 

facilities , nor rcsponsibllity" to make 

po!Hical judgments as to what i::; desir

able in the Interest of nati<Jnal defense 

and foreir,n policy. The Supreme Court 

took the same view in C. & S. Air Lines v. 

Waterman Corp., 333 U.S. 103. 111 11948). 

A "De\'elopn'fents ln the Law Note on 

National Security" by the Harvard Law 

Review reaches the same conclusion. In 

discussing the role of the coUtts in re

viewing classificfltion decisions, it states 

t hat--
TIH'rc nre limit.<> to t11e scope of revlf'W thnl 

the courts are compelt'nt to e'ncbP. 

And concludes that--
A court would ha ·e dl fficult.y determining 

when the publ!c intrrest In dlseloc ure was 

sumclcnt to require the Go\crnnH'I t to di

vulge lnformrttlon notwitllst:mcllni' n. Rllb

sto..nttnl national ~l'CUrlty lnt<'1'e"t In Hecrecy. 

85 Ho.rv!U'd Lnw Review 1130. 12:15-:.lG ( 1!!72). 

There is al5o another reason why the 

judges should not be making political 

judgments on forei gn policy awl national 

dc.fense. In order to convince a court that 

n ational dcfensf' interests out\\'C"igll any 

interests in public di i.>closurP, l!Jc Gov

ernment agenclcs nwy have to disrlose 

more sensitive information to :,bow how 

sensiti\'e !.he documents rc-que'-1 cd really 

are. For example, the fact t IJat info rma

tion is Sf'n~ili\'c may not ::tPpea r from 

the face of the document. The agency 

may t.hcn be rcquirPd to dlVul ~c more 

information to show thnt the document 

is relevant. to ~>cere!. ongoing negotiations 

with a foreirrn nation. Thus, LhP agency 

may be put in the curious dilemma that 

it must divulge more sensitive infonna

t ion to protect the information requested. 

Mr. P resident. I believe we all recognize 

that there h ave been some abuses 1n 

the classification system . But we should 

ah;o recognize that new classiflcatlon pro

cedures have rc:ccntly been promulgated 

in Executive Onler 11652 to correct these 

abuses. In a progress report just issued 

by the Interagency Classification Review 

Committee, !.he body created to monitor 

the clas ·ification system, lhe following 

progre:,s wu.s documented: 
Firs t. The total number of authorized 

classifiers wit !lin all drpartmcnts has 

been reduced by 73 percent E,Jnce the 

order took e!Ieci: 
Second. TI1e National Arclllns and 

Records Service has deel:Js~iflccl over 50 

million pn~es of records :,ince 1972; 

Third. The Department of Defense 

alone achie1·ed a 25-percent reduction in 

Its "Top Secret" inwntory during 1973: 

Fourth. The majority of requests, 63 

pcrcPnt, for the declassification of 

docunwnts has been gnmlcd elthror in full 

or in pn,tt. 
Thi;, last point descn es some eln bora

lion . Under the F.xceutivc OJ'dcr, a person 

may rrquc' I. review of clas~'ified docu

ment s i11 order to obt.a.in ucc.c~;s to the 

records. 1 f !.he documents nre over a 

ccrtnin age, the ugcnr:. must review the 

documents. T1lis is usually a two-step 

process: the opera tlng dlvi~;lon first re

views the doclllncnl. to sec if it is properly 

classified. If it determines the <'lfls~iflca

tion is appropriate, the requester m;~y 

then appeal to the review board in the 

agency. If he is not succrssful there, he 

may oppenl outside the agency to the 

Interagency Classi1kal.ion Hcview Com

mil tee. He thus has three opportw1itirs to 

obtain the documents decl.lssified before 

he files snit nuder !.he Freedom of In

formation Act. 
Mr. Prc~idrn t, in my own view, a de

cision by all three of tlJPse bodies that the 

cla~siflcrtlion is proper should put.. the 

matter to rest. Nevcrthel('ss, under S. 

2513 we will also permit the court!> to 

review the documents in camera to judge 

whcthcr the classificnlion i,; proper. Is it 

too murh to ask that a st.andard be im

po~cd to guide the court's decision so 

that a document will not. be c!lvnl g('d to 

all !.he world if there is a reasonable 

basis for the clfls.sificalion? I think not. 

Mr. Prc;;iclent., the question whether a 

ducumcut is properly classified is a polit

ical judgment. This judgment mnst take 

cognitancc of a number of fflctors. ruch 

as negotinti!JilS with other count1 ics, !.he 

timeliness of the moment. the disclosure 

of other informn Lion . Who is in n. better 

posiLion to make this judgnH•nt~1.lw Sec

retary of Stale or a dhtrict juclge? Should 

\Ye pPrmit a jutlge to balance what he 

perceiYcs to be the intf'rcst..s of the public 

in disclosure against the infPrcsts of t.he 

public in mflin taining the document in 

conflclcnrc? I SflY, most emphatically, no. 

I believe t..hc poi11t must be slrC's~;cd 

that this standard docs not equip the 

courts with a mere n1bbcr stamp. The 

court s arc grflntccl the authority to review 

the documents in camcr~1. And the courts 

can overt urn a classification decision in a 

case involving a reques t for the classified 

documents upon finding that there is n o 

r easonable basis upon which the classi

fi cation decislon can be predicated . 

Bu t If th ere is a reasonable basis for 

the ~lassification , a judge would not and 

should not be able to divulge the docu

ment. It is as simple as that. 
Mr. Pre<;ldent, Senator KENNEDY, the 

author of this bill, ha~; worked with me 

and other members of the Senate Judi

ciary Commit!R.e in developing a bill that 

recognizes and balances all of the inter

ests. The bill was reported by the com

mittee without a dis:;cnt. I fear tllat this 

amendment.. will thwart the bipartisUJ1 

and cooperative efforts of !.he commit tee. 

But more lhan that, it is unworkabic and 

extremely unwise. 
If my colleagues believe !.hat a judge 

should not be granted the power to dis

close a cla:;sified document upon finding 

a rc:Json:Jblc basis for the classification. 

they should vote against the proposed 

amendment. I intend to. 
Under the amendment offered by the 

Senflt<Jr from Maine and under the way 

the bill as now drafted the judge can re

view documents in camera. The sole 

question is whether there should be a 

standard to guide the judge's decision on 

this matter. 
It is not a ball and chain. Mr. Presi

dent, bc!'ausc he can decide for him~;cJf 

whct iJ cr there is a reasonable ba,is for 

the cla ~sifk ation. Under the bill as pres

ently drafted the judge is govemed by 

t.hc cxi.'lPnce of a. reasonable bfls ls for 

!.he clfl~siricul.ion and on appeal it would 

be for the circuit e-ourt to decide wllcther 

there is a reol'ono.ble basis for that cla ~si

fica.tion . I do not kuow-perhaps I can 

pose that que~tion to the dlstlnguished 

Srnator from MaiJ!e, whether there irs an 

intent to forEclQ£e an appeal under his 

mn end men t. 
Mr. MUSKIE. There is not , of cour~;e, 

any intention to foreclose. In addition, 

there is no prcHlllnption on the part of 

the Senator from Maine that. absent 

the lan r,ua..-e my amendment would 

&trikc-jndgcs would always be unrea

&onable. \Vlint, the Senat..or seeks to tell 

us is tha t his languar;c, the language I 

have dc.c:cribed, was in,;crtcd ln the blil 

becanse otherwise judges would be 

unreasona ble In evaluating the basis for 

the clus~ificatlon of documents; and !.hat 

the only way to avoid that unreasonable 

tendency on the part of district cour t 

juch::(·s i~ to create a presumption on the 

part of the classifier. I listened to the 

Sena tor's argument closely, and that 

seems to be the till'llsl. of the argument. 

Mr. HRUSKA. Mr. President, the At

torney General has written a. leiter, the 

text of I\ llirh is on the desk of each Sena

tor, and I ask unanimous consent that 

iL be print.Pd in !.he RECORD. 

There being no objection, the letter 

was ordered to be printed i u the RECORD, 

us follows: 
OFFJC'E OF THE A1"l'ORNEY GENERAL, 

lVa•hington, D.C., May 29, 1974 

Hon. Ror.rAN L. HRUSKA. 

U.S . Senate, ~O ~ 
Wa .•llingtoll, D .O. • r lib 

DF.AR SENATOR '. USRA: The~ nrlment or 

Jus tice npprecl&t-es your lnt~rl?(lt ln s. 2543, 

a btll to nmen ~e Freedom oWllfm·mr.tion 

Act. .> .·'I 
You have l.n Ired abo a proposed 

amendment to t h !llll'll p rov l_!l! non j udicia.! 

rev1ew of dooument~~d ln the In ter

est of n ational defenije or foreign policy. This 

suggooted nmend ment wo uld 1\l ter t he pro-
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visions on page 10, line 24 throu~h pn..:;e 11, 
line 15· of 8. 2543. U would l!Ubject ther;e 
documents to standards of Judicial review 
thnt are the same or slnillar to standard.s 
appllcnble to ordinary government record& 

As the courts themsclvee have reoogn17.ed. 
the condurt of d0f!'n&e and foreh;n p<>llcy 
lst>pcchlly cutrust<'d to the Executive by the 
Con~ttLntl· n, and Llli~ rc,pow>lhUity lnclurll'll 
the prot.-ctlnn o! lnfornnt1nn ncce: ''·UJ' to 
the :<llccr·••·fnl c'>ndnct or thr;Je ncLlviLit'S. 
For this n•ason tho constltutlonn.llty of the 
propoRt'd nmendm('nt Is In ncrlous QUI'Rtlon.. 

In addition, the sup;g<>sted change would 
oall !or a de novo review by the court, and 
shl!t the burden o! proof to tile government. 
Such a cllange would piM:e a heavy burden 
on the executive bmnch to reven.l cla..o.slfled 
materlnl which the judicial branch ts unpre
pn.rcd to properly evl\lunte. 

For th~Re reiiWHlS the DPpnrtment of Ju~
tke Is opposed to an amendment of thla 
nature. 

SmcNrly, 
WlLLTAM B. SAXBK, 

Attorney General. 

r Ir. HHUSKA. The letter says, among 
other things the following: 

lis the courls them,elves h:\\'C recor,nlzcd, 
the conduct o! dP!c nee and foreign policy Ls 
specially entru'>l<'d to l,ho F.xrcutl\·o by the 
Constllut lon, nnd thl~ rc,pon,Jblllt.v lncludl'~ 
the. proi~'<'Lion o! Jn!orm'\tton ll''<'t'S'''\ry to 
tho sncc~ •. rut conduct or thc»e n<'llvltif's. 
For til Lq fl'fl!'·''n tho conslltutlmmllLy or the 
proposed nmcndmeat Is In ncrlonH quc.,tlon. 

In nddl\ ton, the 51.1gr;r~tcd c:1nnge would 
cnll for n de novo review by tlle court, and 
shirt the bttrdcn of proof to the governmE.'nt. 
Such a rhnngo w<>uld plr\.ct' a heavy burden 
on tho executive bmnch to rov<'al cl1\."stl1E.'d 
material whlch tho jutllcln.l bmnch Is unpre
parE.'d to properly cvn.l un.t.c. 

Mr. MLJSKIE. I rr~ther 1hat in offering 
that lctlcr from Mr. S:txue, the S"nator 
Is sur::r:c;.ting •mot'lcr point: If, for exam
ple. the bill 13 amended by my m 1end· 
ment and Is P<l1'f;Cd nne! enacted Into law 
and its constitutionality 1s challenged. 
would it be the Sen:,tor's view that Mr. 
Saxbe's view on the subject of constitu
t ionality ought to be given n presumption 
over that o! any other opinion that the 
court 'I\'01lld consider? 

Mr. IIHUSKA. The lancu[lge Jn the bill 
is not inten<lcd to serve ll the ba,is for 
the creation o! a presumption. Tlmt is 
not its Intent at n.ll, and I do not think 
that is tt,., menning. 

Mr. 1\WSKIE. Whn.t 111 Its Intent, 1! i~ 
is not a presumption? If It is not Intended 
to give I he clnssiflcr's judgment a weight 
exceedlnr: that of any o.thcr witness, what 
Is It intended to do? 

Mr. HRUSKA. Let me suggest this. Tho 
question of whether a document 1s prop
erly classified Is a political judgment. 
There is no question about lt. It has to be 
that. when It comes to national security 
and foreign pollcy. 

This judgment must tl\ke cognizance 
of a number of f11Ctors, such as nrgot!a
tions witll other countries. the timeliness 
of the moment. the disclosure of other 
lnformGLion, and so forth. Who Is in a 
bett er position to make tills judgmf'nt
the Secretary of State or a district judge? 
That ts what it comes down to. 

Should we permit a judge to balance 
what be perceives, with his relatively 
parochial Interests, to be the lntcrests 
of the public, in disclosure against the 
interests of the public, in maintaining 

the document in confidence? I ~ay, most 
emphatically, no. 

It is a problem of such scope and with 
so many ramifications that it belongs, a.s 
the Senator from Mississippi has said. 
in the h:mds and In the mtnd3 and in t.he 
deci,;Jons of thoo:c who arc ver>':ed In that 
field and who have the expert lse for lt. 

TlmL Is the reason for the l:wguage 
tn lhe bill as 1t c. Isis-to furnish the 
judr;e, when he is called upon to pro
nounce judgment, with the standard and 
the requirement that I! he find~ there 1s 
a reasonable basis for the classification. 
he must su:;taln that classlll.cntlon. 

The point should be stressed that this 
standard do!!s not C<l1Jip the courts with 
a mere rubbpr;,t amp. 'l11ey nre rrnntrd 
th<:' rt~ht and the authority to review the 
dorumrnt.~ In C';\mrra. They rnn over
turn a clas,cJfirntion decision 1 a C!\se 
involvinff o. re(]urst for the cla.•slfied 
documents upon finding that there is no 
reasonable basis upon which the clas· 
sification be predicated. 

It seems to me that we arc tampering 
here with a highly important subject. 
The decision was deliberately made some 
years ngo, wl1!'n the parent act WM 
passed. and we will be Interfering with 
that polltlca.l bal:' l1Ce and a matter of 
vilt.l i..tnJJortance If this amendment 1s 
adopted. 

I hopo the Senate will reject the 
amendmrnt. 

Mr. HART. Mr. Pre~ldent. will the 
Senator yield me a couple of minutes? 

Mr. MUSKIE. yield. 
1\lr. HART. I fhould like to a.c;k a ques

tion of the Senator frorn M1tine. I have 
lislrned to the exchr~nr:c he has hnd with 
the Senn.tor from Nebraska; nnd, liS I 
w1dersland, the bill, as reported by the 
committee, says that In the maLtcr o! B 
security document or file, 1f the head of 
the agency-let us sa.y the Secretary of 
Defcnsc--ceri,lfiPs to the court that he 
has examined the document and hns de
termined that it should be withheld, the 
court must sustain lh1.t fimllng and ccr
tlficallon, unless the court finds the wtth
holtUng is without a reasonable basis. 

.1\Ir. 1\fUSK.IE. In other word<;, he has 
to fmd that the Secretary o! Defense 
was unreasonable. 

1\lr. HART. I haYe never been con
fronted w!L 1 the problem of r esolving 
a national security file. but some o! us, 
at least years ago, were confronted with 
the homely exprrl~"nce of trying vn ac
cident ca.se. Is tlu.xe not a parallel here? 

A plaintiff put.~ on one rmltwnt physt
ci::l.n who describes why the ullnkJng eye 
is the resulL o! the accident, and the 
def<'ndant put<> on 10 very eminent physi
cians who say tlnt is nonscliSC, that the 
blinking eye is congenital. That court 
can make a decision, choosing which 
amon~ the 11 opinions seems most per
suasive. But 1! accident cases were tried 
umlcr a st.a.tule such !lS this committee 
b!ll provides, would not the court be 
compelled to agree v.1th the plain ifl 
because there 1s a rcasonaule presump
L!on supporting the blinking e:re? 

II the Secretary of Defense files a cer
tlll.cate, that certificate 1s a r easonc.ble 
basis; but five prior Secretaries of De
fense and the CIA Director-and name 
your favorite expert-all say that 11 

nonsense. TI1e court may agree with 
them; but under this language, unless it 
is stricken, he 1s handcuffed. is he not? 

Mr. MUSKIE. I thlnk: the Senator has 
described the effect o! the amendment 
as I understn.nd It. 

Mr. HART. I would not. be comfort
able with tlmt kind of restriction. 

Mr. HRUSKA. Certainly, tl1e judr~e h:t.'1 
the right to say that the blinking of an 
eye is, as a defense. unreasonable. Then 
that cn.se will go to the circuit court of 
appeals, and I see no harm 1n Lhat. I 
trust tJ1at the Senator from Michigan 
does not. either. But it seems to me that 
the door 1s open by thls amendment and 
the lanr,uar,e 1s pln..in and simple: If the 
basis 1s consldrred unreasonable and the 
judge so flnc s, then the lnfonnation must 
bo dlsdcfCU. 

Mr. MU~>KTE. I yield myself 1 minute. 
and then I w111 yield to the distinguished 
Sctntor from Florida. 

The difficulty with the Senator's re 4 

sponse is sunply t..hls. The Senator mini
mizes the implication thn.t the Senator 
from Michigan and the Senator from 
Maine draw from his language, but then. 
in the Senator's prrpnred rcma.rks, in 
which he jusUilcs llL<> lanr;un:'e, he justi
fies it on the ground that the Director of 
the CIA 1s t.he only man who knows. The 
Senator clearly want.s to give hls knowl
edg-e, his position. and his judgment a 
weight far out of proportion t'l the Sen- . 
ator·s response to the question rn!('ed by 
the dlst!nr,:uislled Senator from Mlchl4 

gan. 
I my to the Senator thn t he cannot 

have it both wnys. Eithrr t!t.i:I nm,.nd
ment lms the c!Irct of giving a v.c!t;ht to 
the classifier's judgment; and certtncate 
that inhibits the disclosure of !n!onna
tlon that ourht to be disclosed or It docs 
not. It cannot do both. I think I read lli 
correctly when I read It as the Senator 
f rom Mlchi~;un has read it. 

How much tlme would the distin
guished Smator from !"lorida like? 

Mr. CHILES. F'our minutes. 
Mr. MUSKIE. I yield 4 mlnuiA~s to the 

distinguished Srnator from Florida. 
The PRESIDING OmCER. The Sen

ator from Florida 1s recognized. 
Mr. CH~ES. Mr. President, I support 

the amendment o!Iered by the Senator 
from Maine <Mr. MosJnE). when the 
Freedom of Information Act was enacted 
over 7 yc11rs !lgo, It was the conr,resslonal 
l.ntcut lhn.t from that time forward the 
general rule to be ob?crved by nll bureau
crats was that di[,cJ0surc of information 
wa.'> the norm and wllhholdlng the excep
tion. Recornlzing that the lden.l is not 
oftrn observed, tho Federal district court 
was given jurlsd'ctlon to litigate dlf· 
ferences originating from requests. 

The past 7 years' experience with the 
act has indicated that the frars of 
bureaucratic obstruction were In large 
part well founded n.nd that .b~'/Jr: 
guidance by the courts In th~Il\'OC<! 9~ 
200 cases lit !gated under the net, the<" 
public's r ight lo know would still be little~ 
more than a wir.h. · 

The bill before us today Is the result 
of extensive hearings whtch pointed out 
a nwnber of procedural shortcomings in 
administration of the Freedom of Infor• 
matlon Act. I am satisfied that many of 
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the problems will be resolved by this blll. 
However, I am concerned i;>y the language 
presen tly found In a section of the !;>ill 

which, In my eslimal!on, would reverse 
the central thrust of the Freedom of 
Information Act. 

As the result of a Supreme Court deci
sion which acloptl'd ::m lnterpreta lion of 
the laHguage in Eec!ion <b)(] l of the 
original act, information clainlPci to be 
clas~ifled for security purposPs could not 
be examined by the FedPral courts to 
determine if in fnct the clnsslilcation was 
proper and valle! . Rather, the Supreme 
Court held that the t rl::tl judge mmt be 
satisfied with an aflidavit from the head 
of the department origi.n::Jlly cla.,;;ifyi.ng 
the information which affidavit would 
attest to the propriety of the classifica
tion. Thm<, the classifier would, in fact, 
be the judge of the cla.~sincat.ion. Th1s 
result was palenlly absurd. Yet. the cor
r ective language in the biil before us 
doPs little to remedy the situation. 
Rather than allow true judicial review 
of this material. the present lnnguage 
once nr;ain at.tempts to hold the view of 
the department head by stating that the 
court, must accept his aflidavit unless it 
is found to be unreasonable. While seem
ingly, a step forw;:~rd, this language ac
tually reverses the general rule of the 
Freedom ofinformation Act which puts 
the burden of proof upon the Govern
ment to est.abli~<h the b::t~<i" for with
holdin g. 

If the present language in lb}(4)( B} 

(!i) is allowed to stand, the burden of 
proof will in eficrt be shifted away from 
the Government and placed \\·i th the 
courts. 

Tltis Is a situation which must not be 
allowed to stand. I do not argue that an 
affidavit or ·other submi~slon from the 
head of an ngency shmuel be disregarded. 
On the contrary, I would hope that the 
Court, in Its camera examination of con
tested documents, would rnll upon what
ever expertise it found necessary. 

However , to raise the opinion of one 
person, especially an interested party, 
to that of a rebuttable presumption is 
to destroy the possibility of adequate 
judicial oversight which is so necessa ry 
for the Freedom of Information Act to 
function. 

I think it really goes ar,aimt the thrust 
of what we are trying to do in amending 
the bill, to again say ihn t the norm Js to 
be to open things up tmless a reason can 
be shown to have them closed. 

If, as the Senator from Mississippi 
said, there is a reason, why are judges 
going to be so uru·easonuble? We f'ay that 
four- star generals or :1.(\mlral:; will be 
reasonable but a Federal district judge is 
going to be unreasonable. I cnnnot buy 
that argument. especially when I sec that 
general or that admiral has participated 
in covering up a mistal:i:c, and the Federal 
judge sits there without a bias one way or 
another. I want him to be able to decide 
without blinders or having to go in one 
direction. 

I think we \vould be much better off 
with this amendment. I urge the adop
tion of the D menclment. 

Mt•. KENNEDY. Mr. President, I yield 
myself 5 minutes. 

The PH.ESIDING OFFICER. The Sen-
- -

Mr. KENNJ.<"TIY. Mr. President. in my 
opening rrmurks I mentioned some words 
of the President of ihe United States 
when he Issued his new Executive order 
on classiiication. This concrrn which has 
been cxpref'se d by the Scnn Lor from Flor
ida, the Senator from Maine, and the 
Sen:' tor from M ichignn is wry real. This 
is what the President of the United SLates 
said in talking about classification, and 
it supports the ba~is for the amendment 
of the Senat{)l· from Maine: 

UnfortnnalPiy, the system of c!af;sificatlon 

which hM evolved in the United States has 

failed to meet the standards or an open and 

democratic eoclety, allowing too ·many papers 

to be clas· !fled for too long n t.lme. 'rhe con

trol s which havo been imposed on cl:t-<.slfl

catlon authority hnve proved uuwi>rkable, 

and cln.,siflcA.tlon hns f requently ~crved to 

conceal bureaucn\tlc mlstal,cs or to prevent 

emharrassmrnt to officials and ndmlnlsl ra

t lons. 

I think J1recisely this kind of sentiment 
has trit~gercd the amendment of t.he Sen
ator from Maine. In reviewing hearings 
before the Committee on Armed Services, 
dealing with the tr:msmittal of . docu
ments from the National Secm·ity Council 
to the Chairman of the Joint Chiefs of 
Staff, 1 find the following on page 4 of 
those hearings, part 2. 

The CHAIRMAN. I do not know of any'hlng 

now that really Is national security. We have 

not been able to find out anything. But when 

we get Int-o it it will be a matter of judgment 

and w forth . 
Scnator HrGHES. Who ls to make th11t 

judgtnent? 
The CHAinMAN. The committee I am not 

trylnp: lo o\'crrulc anyone n.s a member of this 

commltfPe, yo n know that, but It Is all rlgh t 

for you to rat'·" the poln t. 
Genu~n•en, n.nyo11e el,;e want t-o say any

thing? 
Senator SYr·IINGTON. Last summer when the 

special prosecutor sent us some papers taken 

out of the Dean file, in Alexandrlr,, and which 

had a lot to do with CIA and military m ntters, 

they w<>rc "cnt hne and also sent to the Ervin 

comm!l t<>e. Hast.uy evcryone wanted to see us 

at once, tllP State Dl'partment, the CIA, FBI, 

DIA. Anybody I left out, Mr. Braswell ? 
Mr. B"Aswr:LL. NSA, I think. 

Seno.tor SYMINGTON. Yes, and they nil sald 

these papers from the standpoint o f national 

sccnrlty must not be utlll zed by the Water

gate Committee. We sat around this table. 

I said, the best thing to do would be to first 

read the pap<•rs Mr. Derm pnt In his safe 

before we consider mal<lng a decision tore

q nest S('nator Ervin not to use them. qo we 

rend th(' papers. 111ey lllcmlly had nothing to 

do, that we could see, with the nntlonnl secu

rity. One of the stalf members said, after wo 

l>nd rertd for 10 or 15 minutes, H looks to me 

as 1f ·thi s is more n case or national embar

rassment than national sec urity. In my opin

ion, h <' could not hriVc been more rlght. 

So ha viiH~ been through that syndrome last 

Slimmer, thai; particular aspect, and because 

of all or tho various stories that have been 

gettillg out, I would join t.he Senator from 

I owa and h ope we make a fnll report on this 

sltuat !on, one way or the ol;her because I do 

not see any national security Involved. Ad

m imi Moorer said h e knew c\'erythlng being 

done. So I do not see the national secu rity 

angle. 
The CHAIRMAN. I h!WC already told you 

twice that I have not run across anything yet 

that Is uatlonal security. 

Here, supposedly the most sensitive 
m aterials are considered cla.o;sified by the 
heads or l.llcse r espective agencies men-
.u ~- ... ...3 --J. ,..., __ 1~...,,...,Uu'J'A 'ftrh Jtth wnnlrl he: 

included 1n the committee amendment to 
the Freedom of Information Act would 
add some presumption to their conclu
sion. That presumption is what the Sen
ator from Maine is attempting .to erase. 
And these excerpts illustrate his point. 

I think the amendment makes sense, 
nnd I ll!n extremely hopeful that this 
body will ~mpport the Senator from 
Ma.ine. I think it is a re~porL~ible ap
proach. It is sensitive, as we reviewed 
earlier, in terms of protecting the kinds 
of classified material, where that pro
tection is legitin1ate!y essential to our 
security a.ml the national defense. •flle 
amendmen t would reach the kinds ot 
abuses we have seen far too often in re
cent times. 

I hope the amendment ls agreed to. 
Mr. MUSIUE. Mr. President, I yield 

myself 2 minutes. 
The PH.ESIDING OFFICER. The Sen

ator from M:1.ine is recognized. 
Mr. MUSKIK Mr. Pr£'sident. first may 

I say that if the couunittee bill prevails, 
I would like to sec sowcthlng that min
imizes the question of presumotion, but 
I am afJ"tid t.o raise the issue because, in 
the proper perspective, we have to de
scribe the situation as it is. 

Then, Mr. President, I would like to 
make one teclu1ical point with r espect to 
the letter to Senator HRuSKA by the 
Attorney Gencr::tl, William Saxbe, which 
was put in the REcOnD earlier. The At
torney General's Jetter reads : 

I n addition, the sugr;csted chn'JGe would 

call !or de novo review by a court and sllift 

the burd<•n to tll.c government. 

I wish to correct that. Section (a) of 
the Freedom of Information Act provides 
that in court ca.ses "the burden is on the 
agency to Stlstain its action." Th.1 t Is no 
shifting of the bm·cten. The f'reedom of 

Information Act imposes thls burden for 
a very real reason. That reason is the 
weight of the Federal ureaucracy, 
which bas made it almost Impossible for 
us to come to grips with secrecy control 
and limit the cla.R>lfi.caUon process. 

I wllhhold the remainder of my time. 
The PR.li:SII)[NG OFFICER. Who 

yields time? 
1-:lr. MUSKIE. M1". President, I mn 

happy to yield 4 minutes to the distin
guished Sonator fmm North Carolina 
(Mr. ERVIN} . 

Mr. ERVIN. Mr. President, I rise in 
support of this amendment. It seems to 
me thai we ou{;bL not to have urtlflclal 
weight p:iven to agency action, which the 
bill in its present form certainly would 
do. 

It ha.~ ahva.vs seemed to me that all 
judicial questions should be determined 
de novo by a court when the court Is re
viewing agency action . One of the tllings 
which hns been most a.~tounding to me 
during the time I have served in thE 
Senate is the reluctance of the executivE 
dcpartmcnl..s an rtt.D~I~s to let thE 

American pc!. e ltnow ~o~ t llclr Gov· 
ernment is o at.lng. I th'Glll; the Amer· 
lean people · ·e entitled to know ho~ 
those who a ,e fDtrw.ted w: great gov· 
ernmcntal p r conduct :themselves. 

Several year$-ago U1e Subcommittee or 
Constitutional Rlgh tll, of which I h avt 
the privUege of being chairman , con· 
duded aulte au extensive lnvestlrratim 
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of the tL~e of military Intelligence to spy 
on civilians who, in most in~<t.a.nces, Wf'rc 
merely exercisln>r their rights under the 
first amendment peaceably to n .. sscmble 
and to petition the Government for re
dress of grievances. At that time, M 

chainnan of that subPommltt.ce, I was 
informed by the Secretary ot Defense, 
when t.he commJttee n~ked U1at one o! 
the commanders of military inlcUigcnce 
appe:u before the committee to t{'~<l !fy 
that the Department of Defense had the 
prerogative of selecting the wlt.nc::ses 
who were to testify before tile subPom
mlttee with respect of the actlvltlr~ of 
the Depa.rtment of Dcfrnse and tlle De
partment of the Army. 

On another occasion I Wail informed 
by the chief counsel or the Drpartment 
of Defense that evidence wh.lch v.~'l 
quite relevant to the committee·~ inquiry, 
and which ha.d bet>n sought by the com
mittee, was evidence wllir.h, In his judrr
ment. nc1ther the commit;tce nor t11e 
AmeMean people were entitled to have 
or to know anything about. 

And so tbe Freedom of Infonna.tion 
Act, the pending blll, 1s designed to make 
more secure the right of the Americnn 
people to know what their Goven1mrnt 
is doing and to preclude those who seek 
to keep the Ametican people tn ir,nor!lnce 
from being able to attain their heart's 
dei>ire. 

I st.ronr,l:v support the nmendm"nt of
fered by 1he dist.ingui~hcd Scnn.tor from 
Muli1c, of which I bn.ve the privil~ge of 
being a co:;ponsor, because it makeg cer
tain that when one is seckinr; public in
formation, or information which our:ht 
to be made public, the matter wtll be 
heard by a Judge free from any prc::mmp
ttons and free from any artificial bar
riers which are designed to prevent the 
withholding of the evidence: and I sin
cerely hope the Senate wm adopt this 
amendment. 

I thank the Senator for yiddinr,. 
Mr. MUSKIE. I thank the dlstln

gttlshcd Senator from North Carollnll.. 
1v1'.r. President, at this time I withhold 

the remainder o! my time. 
The PRESIDING OPFICER. Who 

yields t-ime? 
Mr. HRUSKA. Mr. PreslclC'nt, I yield 

myself 3 minutes. 
A Hille while ar.o the qut>stion was 

asked whetiler the Direct.or of the CIA 
or the Secretary of Stare is the ot•lY mnn 
who knows whether information should 
be cla.s~;ifled or whether a dl~trict Jndr.e 
equaJly situated with I'('p,-ard to matkrs 
relatl.ng to national st..-cUiity or foreign 
policy as any other offic~r of the 
Government. 

Mr. President, it is not a que.st.ion 
whether or not he is the only m~m. The 
cottrt.~ themselves have said, rs hr.s nl
ready been cited in Erx:;tein ver<;Uc> TIC~-;or 
ln 1970, wherein certlor£trl w!ls denied 
by tJ1o Supreme Court. that t he JmUciarY 
has n .ither the "aptiiudo, fn.cil.It.t<'S, nor 
responsibility" to make political judg
ments as to what is dcsimble in tho in· 
ten:st of national d efense and fore~ 
policy. That ls their decision, Mr. Presi
dent--It is not the court 's busin1:ss to at
tempt to weigh publlc interests 1n the 
disclosure of this 1nfo1matton. TI\ese ~ 

political judgments outside tJ1e province 
or the courts. 

The Supreme Court, 1n the case of 
C. & S. Air Lines against Waterman 
Corp., in 1948, hclri to the same effect. 

The Harvard Law Review note reached 
that snmc conclll':ion. 

It Is not n. matter of any one person's 
knowing who 1s the one who would best 
know. There is the review, the trial de 
novo, to he sure. TI1e bill Is written so 
as to place upon the district jud"e the 
responsibility of d~termJnlng whcthrr 
or not there is a rcasonnble b'tsis. II 
there is no re!l r.onable basis, then- be 
orders the Information ctiscloscd. II 
thl're Is a rcasonuble basis, he is charged 
with the rc~ponslbility of maintaining 
the conftdcnliality of the information. 
Under that syst£-m, it would be an ap
pealable order. It would be something 
that could be rcviC'wed. 

The further sugg~stion Is made that 
there is no indication that a dlstrlct 
judt.:e \\ill be unreasonable in acting un
der the amendment of the Senator from 
Maine. I would not think tha t any judge 
would be unreasonable. But that Is not 
the point. If the district judge finds that 
there is no l'C':lsonable basis for it, should 
he still have the power to say, "Release 
the i.nfonnation. anyway"? That is the 
position for which the Senator from 
M:1ine is arguing. That 1s f'Xactly the 
position for which he is aq;;uing. 

Tile PRESIDING O!o'FICEH .. The time 
of the Senator hfls expired. 

Mr. HTIUSKA. I yield myself 3 min
utes more. 

In all applications for the disclosure of 
public documcnt..s, the procedures, under 
the amendment of the Senator from 
Maine as well as w1der the bill, are the 
same. 'I11e c!octuncnLs would be available 
i! the matter cannot be resolved on the 
basis of affidaviLs. TI1e documents are 
available for examination in camera. 11nd 
it will be for the judge to examine them 
and dctrnn\ne whether there is a reason
able basis. 

Under tile amendment propo.o:;ed U1ere 
1s no standard to guide the courts in this 
difficult area.. Tile purpo~e of the lan
guage in the bill is to require the judge 
to determine whether or not there is a 
rea~onn,lJJe b1s!s. II !.here !..~. he holcts the 
document: if there is no rcnsonable lYif L<>, 
he may order it disclosed. 

Mr. President, t.hl're are difficultlC's 1n 
get;ting papPrs from tile Government and 
il..s agencies. There is no quC'stlon that 
t.here are abuses. But, us I indicated in 
my earlier remarks, mtulY steps have 
be<.'n taken pursuant to the Executive 
Order 11652 to correct those abuses. 
HO\\ ever, ar;ain, I say that U1e is;;ue ot 
abuses is not relevant to a cons!del'atlon 
of the amendment proposed by the Sen
ator from .ll.!aine. 

Finally, I must say, Mr. President, that 
the adoption of this amendment could 
endanger the passage nnd approval of 
the bill into la.w. It wlll substantially 
a lter that fmely tuned balance. We have 
competing interests that are highly con
troversial tn t his fteld tha.t must be en
compassed and balanced. 

Mr. President, !t 13 my hope that the 
a.mendm.ent. wtll be defented. 

Mr . .ll.ruSKIE. Mr. President, I yield 
to the Senator !rom North Carolina. 

The PRESIDING OF'FICER. TI1e Sen
ator from North Carolina is recognized. 

Mr. ERVIN. Mr President, the ques
. tlon involved here would be whether a 
court could determine this 1s a nu tter 
which does affect nallonal security. The 
question is whrthcr the a gency is wrong 
in chiming that it does. · 

The court ought not to be l'('fJUired to 
find anything except that the matter af
fects or dol's not ntrect naiionnl security. 
If a judge does not have enough sense to 
make that kind of decision, he ought 
not to be a jud ge. We ought not to leave 
that decision to be made by the CIA or 
any other branch of the Government. 

TI1e bill provides that a court cannot 
reverse an agency even though it finds 
it was wrong in classifying the document 
as being one affecting national security, 
unless it further finds that the agency 
was not only wrong, but also unreason
ably wrong. 

With nil due respect to my friend, the 
Senator from Nebraska, is It not ridicu
lous to say that to find out whnt the 
truth is, one has to show wliethcr the 
agrncy rl'ached the truth in a reasonable 
manner? 

Why not let the judge determine that 
question, becnn -e national ~E'Cttrltv is in
fonnntlon lh·1t afTrcts n ,!Uonnl (Ief<'nse 
:~nd our dealings wit.h foreign countries? 
That is all it amount~ to. 

If a judge docs not have enough srnse 
to make that kind of jmJ:oment and de
termine the matter, he ought not to be a 
judge, and he ought not to inqutre 
whether or not the man reached the 
wrong decision in an unreasonable or 
reasonable mf)nner. 

TI1e PRESIDING OFFICER. Who 
yield.~ time? 

Mr. Hfl.USKA. Mr. President, I yield 
myself 3 minute~. 

Mr. President, will the Senator respond 
to a question on that subject? He and I 
have discussed this matter preliminarily 
to coming on the floor. 

If a dcci~ion h; made by a court, elther 
ordering a document diS('losed or order
ing it withheld. Is that judgment or order 
on I he pn.1 t of the district court judge 
appeal:lble to the circuit court? 

Mr. Ef:.VIN. I should think so. 
Mr. HRUSKA. What would be the 

ground of appeal? 
Mr. ERVIN. The ground ought to be 

not whether a man has reached a wrong 
decblon rcasonnbly or w1reasonably. It 
ought to be v.helher he had reached a 
wrong decl~lon .. 

1\tr. HRUSKA. I did not hear the Sena
tor. 

Mr. ERVlll. The question Involved 
ought to be whether an agency reached 
a correct or incorrect decision when it 
clns.~ifled a matter as. a1Tecting P.atlonal 
security. It oud1t not to be QllSeQ on t.he 
que~tion wlJCther the agency: ad,f'd rea
sonably or unreasonably in reaching the 
wrong decision. That i~ the point that 
the bill provides. in effect. In other words', 
a court ought to be sea~hing :for tfie 
truth , not scorchlllg for t he rensor~ ·for 
the question as to whetlu~r ~;omeone reu.
ron~t-bly did not adhere to the t ruth in 
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clas:>ifylng the document as affecting 

nationa l security. 
Mr. HRUSKA. The bill presently pro

vide<; that n judge should not di sclose 

a classified document if he fmds a rea

sonable basis for the classification. What 

would the Senator from North Cnrolma 

say in response to tile follo-.vinp.; Q1H's 

tion : Should a jud:;e be able to ITO ahl·ad 

and order the disclosure of a document 

even if he finds a reasonable basis for 

t])e cl ass ification? 
Mr. ERVIN. I think he ough t to re

qui re the document to be disclosed. I do 

not thi nk that a judge should have to 

inquire a.~ to whetlwr a man acted rea

sonably or unreasonably, or whether an 

:t!jcncy or depnrLment did the wrong 

thing and acted n :asonably or unrcason

abl v. 
The question ought to be whet her 

classifying the document aR aiTectin r.; na.:. 

tiona! security was a coiTcct or an in

correct decision. Just becnuse a per<;on 

acted in a reasonable manner in coming 

to a wrong conclusion ought not to re

quire that the wrongful conclusion be 

sustained. 
Mr. HRUSKA. Mr. President. I am 

grateful to the Senator for his confirma

tion that such a decision would be ap

peabble. 
However, on the second part of his 

an~wcr. I cannot get out of my mind the 

langunge of the Supreme Court. This is 

the particular language that the Court 

has used: Decis ions about foreirn policy 

are decisiOl'S "which the judiciary has 

ncHher aptitude. faeiliLics, nor rPspon

sibility and which has Jon3' been held to 

belong in the domain of political power 

not subject to judicial intrusion or in..; 

quiry." C. & S. A ir Linl's v. Wataman 

Corp. , 333 U.S. 103 <l!H8l. 

That is not tl1eir field; thnt is not 

their policy. 
Mr. ERVIN. P ardon me. A court ls 

composed of human beings. Sometimes 

they reach an unrcn~onable conclusion, 

and the question would be on a dct.emli

P~"\tion as to whether the conclusion of 

the agrncy was reasonable or unr~1s0ll· 

able. 
Mr. HRUSKA. Mr. Pres!doot, I yir1d 

my!<Plf 2 mlnutrs to read from the Su

preme Court c:1se of C. & S . Alrli.ucs ver· 

sus Waterman Corp., 333 U.S. J 03 ll948 l ; 

]T]ho V<'I'Y no.lure of <'XI'Clltlve decLJlnn~ ns 

to lorelr;n policy I~ pollticnl , not judlcJnl. 

Such dt>drlonq o.re wholly con fitl<'cl by our 

ConHt.Jtutlo n to the po!lticnl drp rtrlments or 

tho gul'Prl1lncnl., E,,ec ntl\e nnd Ler;I;J'llive. 

'riH'Y nrn dcllcntc , complex. nnd invnt\·c l'll'ge 

elements of prophecy. Thry nrc and s!Jonld 

hA \ll'rll'rtakcn onl y by lhw.e dtrrciJy rrqlf>ll

r;lbl e to the people whose welfare they "d· 

vu.nco or l111pcrll. 1. heY ~tre dcci,!o>Js of n kind 

f or which the JudJc!ary has nelther aptitude, 

!acil!t II'S nor re spo~> slb l'llty and v, 111ch bas 

long been held to belong tn the dumnln of 

p ollt.lcal powe r n ot subject to Jnd tclnl in

t rusion or Inquiry. 

Mr. President, I think that is pretty 

plain longunge . I stand by it. 

In tllis connection. as I 1mclers! and 

Senat.or MusKic·s amendment, the bur

den of proof Is upon the Govermuent to 

demonstrate what harm would befall the 

United States if such Ulformatlon would 

be made public and the court is t.o weigh 

such factors against the benefit accruing 

to the public if such Information were 

r eleased. However, no st::wdnrds for guid

ing the cotu-t's judgment arc included. 

It secms obvious to me that in an area 

where the courts h n.ve themselves ad

mitted their inadequacies ln dealing '\"'ith 

these iss ues, Congress should endeavor 

to provide the proper mtitlnncc. The re

ported vers ion of this bill docs 1,0. It pro

vides that only iu the event a court de

termines the cln<sifiration of a document 

to be without a rea.sonable basis accord

ing to criteri::t established by an Execu

tive order or statute may it order the 

document's release. 
Therefore, I respectfully submit U1at 

Senator MuSKIE's proposed amendment 

docs not adequotcly come to grips with 

the vrJriou~ competing concerns involved 

in this issue. 
Mr. MUSKIE. Mr. President, how 

much time have I remaining? 

TI1c PRESIDfNG Ol''FICER. T he Sen

ator from 1!aine has 21 minutes remain

Ing. 

of it back, and I urge the support of my 

amendment for the reasons U1at I have 

amply discussed this afternoon. 

I am ready for a vote at any time, but 

I will v.ithhold the remainder of my 

time until It is clear that the Senate is 

re<Jdy fo r the vote. 
Mr. TAFT. Mr. President. the Judi

ciary Committee deserve our appreciation 

for the siJ::nlfkant work that is embodied 

in the bill before us today. 

These amendments to the Freedom of 

I nformation Act will accomplish the 

commitiee objective of providing more 

open access to Govermnent activities. 

TI1e fresh air thnt open access will bring 

can only strengthen our form of Gov-. 

ermncnt. Informed citizens and respon

sive Government agencies Wlll go a long 

way toward restoring the fa1th and con

fidence that the American people must 

have in our instituiions. 

The amendment otiered to S. 2543 by 

the Senator from Maine which d eals 

with cla.;.s i.fied iuJormat10u relating to 

national ctefeme or foreign policy will 

Mr. ]';IUSKIE. Mr. President, I yield 

myself 3 minutes. 
Mr. President, I h ave lis ten ed to the 

distinguished Senntor from Nebra.~ka ex

pound at length on wha:t he beliews to 

be the hcts and say that the judges are 

not qualified to make evaluations of clas

siflcation decisions. 

. not serve the intf'rcsts of cle'lr legislation 

or an;i~t ln the delicate process of mak

ing available such sensitive classifled 

material. 

If he believes wlmt he says he believes, 

he ha.,<; got to be opposed to the cornmlt

t,ce bill bet:ause Lhe conm1ittee bill estab

lishes a procedure for judicivl review. 

If he bel!Cves juctr.-rs to be as unquali

fied as he dcscrib,·s them, eiO<Jllently and 

vigorously, on the floor of the Senate, he 

has to be agninst the bill to which he 

has given his name and support, because 

that bill rests on the process of judicial 

r eview. 
The second point that I wish to make 

ls, of course, that judges can be un

reasonable, as n\y good friend the Sen

ator from Nurth Ca rolina. has pointed 

out. nut wlwt rrbout the ext'Cutives? Let 

me read, from the committee report, the 

langua~e of Justice Potter Stewart 111 

cw.1eurrrng with the maiarity opinion of 

bhc Supreme Court in the Mink ca~e that 

we seck in thh bill to alter. 

Justkc Stewa rt stated: 

Conrrre~~ ha./J bullt Into Llw I"Ned"'m of 

In.fonna t. lon AcL nn exempli~>"~ tl.lat pro,·><Jea 

no means or qu,.,tlonlng o.n exec utive de

cl~<lon that clet<'nnine a docnn1Cnt is secret 

howcv~r. cynlcnl, myopic, or even corrupt 

thnt llrclslon mi ght hnve l.JC'Cn. 

Now that is the opinion of a jus tice 

who concurred. in the ctccislon in the 

Mink c;1.se which denied judc;e!> in camera 

r eview of executive dccHons to classify 

1n the national security field , clearly urg- · 

ing the CongrC6s , in my judgment, t.o do 

something about iL, and that is \\hat we 

wrk to do. 
I simply cannot tmderf;tand Uw posi

tion of the Senator from Nebraska lMr. 

R ausKA) in supporting, on t.lle one hand, 

a. judicial r eview proce5s c.lcsigned t.o open 

the door to examination of executive 

decision. and t hen on the other h and 

closing that door part wny back again, 

because that is the clear purpose of the 

presumption written In to U1e act. 

So I hope, Mr. President, that, having 

taken this step, that we will not take part 

It seems to me that the committee ver

sion of S . 2543 o.!Tcrs a definite procedure 

and a definite standard by which na

tional defen..<;c or foreir;n policy clas.~it1ed 

information mny be rxnmined in a. court 

proceeding. The court Is not requirrd to 

conduct a de novo review. most courts 

nre not knowled gea ble in the sensitive 

foreirn polley factors that mn;;t be 

weighed in det.Prmmin.g '1\ hether mate

rial deserves or in fact demands elassifi

·cation. Under the ccmmiitee version a 

court needs to determine if there ls a 

reasonable basis for the agency classifi

cation. TI1e standard "re:l sot.able bnsis" 

·is not vague. The stand"lrd of reason

ableness h:1s been applied in our juclicial 

system fo!· centuries. 

The proposed amendment would can 

for a de novo weighing oi all of the fac

tors nnd leave l.hc determination to the 

court according to a weh'hiil1ro. of all the 

i.n1onna1.ion whir h is much more ·vnb'l.le 

than that SU'.lJdard promulgated by the 

co.mm.iltce. 
The excrutive br!lnch has ef:}1ecially 

signifi~'ln t rc~;pou!;ibilities in Ioreig11 

policy and national dcff'Bse. The recently 

conducted Middle East negotiations by 

oar Scrre\.'1ry of State had to be con

ducted in secret and we are now e11 joy

ing fruit o f thr ruccessful culmina Lion o! 

thc~c ne:;otia ti,•ns. 

I believe fon' 'l~n po!lry considerations 

and naLional defense considcra \ions de

serve special attention nnd th e commit

t ee version of S. 2543 accords then such 

special attention. 
It does not seem worth\\:hile ?'o confuse 

the standa rd that the committee has set 

nor clors it seem useful to dimini">h the 

executive branch's flexibility in dealing 

with sensitive foreign policy matters. 

I. intend to support S. 2~.43 n urge 

my colleagues to approve it wi hout 

amendment. '· · c;. 
Mr. KENNEDY. M'r. President. a par-

liamentary Inquiry. l ' 

The PRESIDING OFl''ICER. Th Sen

ator wlll state-it. 
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Mr. KENNEDY. Are Uwre a sufficient number of Senators present to order tho 

yeas ru1d the nays? 
The PRESIDING OPFICER. There 1s not a suJ1kient second. 
Mr. HRUSKA. Mr. President, I have no further requests for time on this stde 

or in opposition to the amendment. 
Mr. KENNEDY. Mr. President, I sug

gest the absence of a quorum. with the time to be charged to my time. 
The PRESIDING OFFICER. The clerk 

wlll call the roll. 
The legislative clerk proceeded to call 

the roll. 
Mr. KENNEDY. Mr. President, I ask 

unanimous consent that the order for the quorum call be rescinded. 
'11te PHESIDING OFFICER. Without objection. it is so ordered. 
Mr. KENNEDY. Mr. President, I ask for the yens and nays on the Mw,kie amendment. 
The yc·1.s and nays were ordered. 
TI1e PRESIDING Ol''F'ICER. The question is on agreeing to Uw nmendment of 

the Senator from Maine <Mr. MusKIEI. On this question the yea..<; and nays 
have been ordered, and the cletk v.ill call the roll. 

The legislative clerk called the roll. 
Mr. ROBERT C. BYRD. I announce that t.he Senator from Arkansas <Mr. FuLBRIGHT). the SctL.'ltor from Alaska <Mr. GR,..VEL), the Senator from Indiana <Mr. HARTKE), the Senator from South Carolina <Mr. HoLLmcs>, the Senator from Iowa <Mr. HuGH ES), the Senator from Hawaii <Mr. !NOH> E) , the Senator from South Dakota <Mr. McGovum) , 

the Senator from Rhode Island <Mr. PELL), and the Senator from Alabama <Mr. SPARKM,..Nl arc necessarily ab!;cnt. 
I further announce that, if present and voting, the Senator from Alaska <Mr. G RAVF.L) would vote "yoa." 
Mr. GRIF'PIN. I announce that the Senator from Utah CMr. BENNETT), the Sena.tor from New York (Mr. BUCIU.EY), 

nnd the Senator from illinois <Mr. 
PERCY) are necessarily absent. 

I a lso annotmce that the Senator from Col01 ado (Mr. DoMINICK), the Senator from Arizona <Mr. F,..NNJN), and the Sen
ator from South Carolina <Mr. THURMOND) are absent on o.(Hcial business. 

On this vote, the Senator from TII!nots <Mr. PERCY) is paired with the Senator from South Carolina <Mr. THURMOND). 
II present and voting, the Senator from niinois would vote •·yea" nnd the Senator 

from South Carol!na would vote "nay." 
The result was announced-yeas 56, 

nays 29, as follows: 
(No. 219 Leg.] 

YEAS-66 
Abourezk \' Ea!(!etou 
Aiken Ervin 
Baker H!Lrt 
B nyh H askell 
Beall Hatllcld 
BPntscn HathaW!\Y 
lllden Hudd leston 
.Brock Humphrey 
Brooke Javlts 
Burdick Johnston 
Brrd, Robert C. Kennedy 
Case M>Wtll tson 
Chlles M•m; ftcld 
Church Mathirts 
Clark Mcin ty re 
Cook Metcalf 
Cranston Metzenbaum 

Moss 
Muskle 
Nelson 
Packwood 
Pnstoro 
Pearson 
rroxmlre 
Rnndolph 
Riblcolr 
Roth 
&hwelkcr 
Stafford 
S tevens 
Stevenson 
Symlnt:toll 
Tunney 
Wctcker 

Allen 
Bnrtlett 
BdlmOD 
Dible 
Byrd, 

Harry P' ~ Jr. 
Oannon 
Ootton 
Curtis 
Eastland 
Fong 

NAY8-29 
Oolclwatcr 
Orlffi.D. 
Ourney 
Hansen 
Helms 
Hru,kn 
Jackson 
Long 
McClcllo.n 
McClure 
Mcuco 

Nunn 
Scott, Hugh 
S cott, 

WUIJamL. 
St.rnnls 
Tnt't 
T aln•adge 
Tower 
Young 

NOT VOTING-16 
Bennett Gravel 
Duckloy H!U"tke 
Dom!nlck H ollings 
Fnnnln l!ugllca 
Fulbrlgh• Inouye 

M<'Govern 
I' ell 
Percy 
Spo.rkmnn 
Tburmond 

So Mr. MusKIE's amendment <No. 
1356) was agreed to. 

1\Ir. MUSKIE. Mr. Presldent, I move 
that the vote by which the amendment 
WllS a greed to be reconsidered. 

Mr. KENNEDY. Mr. President, I move to lay that motion on the table. 
The motion to lay on the table WM 

agreed to. 
Mr. BAYH. Mr. President, I send my 

amendment to the desk tmd ask that it 
be stated. 

The PRESIDING OFFICER (Mr. HELMS). The anicndmcnt wUl be stated. 
The legislative clerk read as follows : 
On p>\ge 9, llne 9, following the word "per

son" Insert the following: 
"When such records are made nvnllahlo un

der thL'i seclioll In matters whlrh the person seeking tlwse rrcords crm demonr.trntl' to bo 
o! general public concern. the al><'ncy com
plying with the rrqnes t !or \llc records shall mnke them aval!nhlc !or public ln~pccllon 
and pnrch""' In accordt;nce with tho pro
v l~;lons of thIs uct, unless the n~ency can drmonRtmt.e thnt such records could Rnb
s~qucn~ly be dented to another Individual under the cxccptlow; provided for In s ubsec
tion (IJ) of this ne t." 

Mr. BAYH. Mr. President, thts amend
ment is de!'lgned t.o make certain Fed
eral departments and agencies comply wtth both the letter and the spirit of 
the Freedom of In! ormation Act in mak
ing public requested documents in mat· 
ters of general public concern. 

It is not con~lstcnt with tho intent of Congre:::s for an ngency to comply with a rcqeust for a ccrt:~in document under the Freedom of Informntion Act, but, at 
the same time. to refuse to mnke that document available to the public dc~plte the legitimate and broad public nature 
of the document in question. 

Yet, this ts prccigcly what happened tn a Freedom of Information Act request 
whtch I made earll cr this year to the Federal Trade Commission . Probably the best way to demonstrate the real need 
for adoption of the amendment I have offered would be for me to recount my experience in seeking information from 
the FTC. 

On Mnrch 20 a public interest law firm-the Institute for Public Interest 
RcprP:::entation at the Georgetown Uni
versity Law Center-wrote to the l~ederal 
Trade Commission on my behalf request
ing a copy of a transcript of prchcaring 
conference the Comm1:o..~ lon had con
ducted on December 18, 1973 with eight 
major oil companies which the FTC has 
charged with enr:aglng 1n antlcompeti-

dom of Information Act. Subsequently, on April 3, having received no substan
tive reply to the letter my attorney had 
sent 2 weeks earlier, I filed suit in U.S. District Court here in Washington agains t the FTC to secure a copy of the requested tmnscript. 

While I did not take lightly the sig
nificance of a U.S. Senator suing an agency of tn~ Federal Government, I felt the issue was of such importance that thts strong action WllS required. In 
seeking access to the transcript. I must emphasize, I did not merely want to 
secure this material for myself. 

Certainly the Senator from Indiana 
did feel it would be helpful to him In weighing current energy-related legisla
tion to have the information being gen
erated In this very Important proceeding 
before the Federal Trade Commission. 
But beyond the need which I felt I had for the document. I also fel t that it wu.s important that the transcript of a pro
ceeding against the eight largest oil com
panies be available to the public. 

Few issues hnve generated as much concern among the Anwrlcan people In recent months than the energy crisis. Much has been charged about the role of the oil companies In contributing to a.nd exploiting the energy crL'iis. nnd the FTC allegations of major unticompeti
th·e pmcliccs ngafnst the oil CPmpanles go directly lo the heart of the public con
cern regarding the role of the oil compnnles. 

It. therefore, seemed to me important ·that not only should the transcript ln 
question be available to the Senator from Indiana, but that transcript should be part of the public record of the FTC, 
avnilable for exnmination and purC'hase by the media and individual citi zens. 

However, when, on April 30, the FTC agreed to my r equest for the December 
18, 1973 trnnscript, It dtd RO on a very 
limited basts. Specifically, the Commis
sion provided copies of the transcript to me and to three State attorneys geueral who had requested it. The Commission did not add the transcript to the public docket In Its case a.gainst the oil com
panics, and when newsmen requested a copy of the transcript they were told they 
would have to make individual requcsrs for copies under the Freedom of Infor
mation Act. 

This limited release of the transcript 
WllS especially incongruous since I was 
not under any constraint in what I could do with the copy ctcl!vcrcd to me. Accordtn r:Ir. to save those newsmen the time and trouble of bring:lng Individual Freedom of Information Act cases against the FTC, I provided access to the transcript 
to anyone who wanted to come to my otftre and examine it. 

It is eYidcnt, Mr. President. that in lls limited response to my request the FTC 
h ad complied with the Jetter of_.tJ1f i'~dom of Information Act. Butjt)s equM'l 
evident that in refusing to 'add the r~ quested transcript to the J)ubl!c docke 
in its case against the oil companies thaf 1 the PTC had not complied with the spll{l; 
of the act. 

Thi.s amendment Is designed to .avoid such evasion of the true purpose o.f the 
act. 
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as to plaCf) tlle respon~il.Jllity for dcmon

strntin{; Uut the r rquc,,ted material is oC 

general public concern on the inuivic!twl 

requesting tile materh•l. The pu rpQse of 

this part of the amendment Is to guar

antee that the various agencies do not 

h ave to malce general release of all in

formation provided for unde t• the Pree

dom or Information Act. It would be an 

unfair and burdensome requirement on 

the agPncies to in:; ist that donuncn t.s of 

llmltect intercstr-lor example, soll!ething 

r equired for academic l c>·en rch-bc made 

pu blic. 
Al~o. the amendment does permit the 

a gency faced wit.h a request that Infor

m ation be rn:ule public to object to that 

reque~t if the agency can argue surcess

fully that s ubsPquent rcque~ts for the 

document,., might be denied under the 

exceptions provided for in subsection (b) 

of the oct. 
If I may tnl~e my experience wilh the 

FTC as an exnmple, JI,IJ·. Pre~ic!Pnt, it. is 

obvious that the ca~c ngainst tllc major 

oll companies is of r~eueral pulllic con

cern and it is not unrPasonable to place 

the rc!':ponsibility for dcmonstrat ing this 

f act on the Senator from lndi :m;t or :lily 

other individual r eqw: . .;ting rnrt! erial in 

this catPgory. 
As for the right of the agency to ob

ject, I see no pro1Jkm in giving the 

agency the responsil.Jillty-Jf it dO('S not 

want t() make something public-to prove 

that the material in qtH·stion ml•~ht lm

der d'fft>rcnt ci;-cum~' tall.~' el'l qualify for a 

:rubscr.t~on (b ) excPption. I am f.a\isf'rd 

once a~;•ln U<>ing n'Y cxpetience as an 

CX<lmple, that the FTC could Pot D>:.tkc a 

· succe~:,ful an{umcnt of t.hi..s n ::tturc in the 

oU company case. 
I do want. to emphasi7c, Mr. PresidC'nt, 

that in c iting my experience ns an ex

ample I am not trying to pnss nn anwnd

m ent of r eleYance to a single i::oue !n 

which I was lnmlvrd. Rather, I eile t.hls 

experience as an ex:unple. with the con

viction that if the amendment. I pror•ose 

addrc:>ses ilseli prope1ly to rr.y exr •cri

em·e. it \'loulu work in the future on mat

ters of sim!Jar public cone-em. In tl}is 

wn.y, when F reedom of I11fonn:•tlon Act 

requests are made in areas of general im

p ortance, we can be satisfied that Fed

er::tl ag.,ncies will h·1ve to meet both the 

le tter and the spirit of the law. 

Mr. President. finally, what this 

nmPndmenL is des irned to do Is to s·1tisfy 

what; I think the intent was of the orlg-

1nal net., and the bill brought to us today 

by the di:;Linguishf'd Senator from Mas

sachusetts and others who are joining

him, os I am, in proposing llH' new 

amendments to the F'reedom of Infm ma

tlon Act. 
My amendment ~necifies that if an ln

llividun l, under this act, is entitled to 

lnfonnn.tion that ls a matter of :,orne 

public coucern, a cony of 1 hP lnfo•·mn

tion tlJ<t t is givt'n to the individual should 

also be sprcrtd on the a gency's pu blic 

re<'OI"d, so that members of the news 

m edia and individual citizen::. may have 

a cce:;s to it. 
As I said. I have been involved in this 

matter with lhe FT C relalive to some of 

the prehearing conJerences they have 

been holdln~.: with the major oil com

panies. At long last, after having to take 

them to court or tht e:-~ tenin:-: to t:-~ ke 

them to court, the agency (Jid, in fact, 

give me a copy of the first conference 

tranccripl; and I hope that before we 

arc 1 hrough, they will promise to give me 

othC'r transcripts ns these hearings are 

held. Yet while BJHnr lli\YH happens to 

be a Senator f rom Indiana who wants 

this matPrwl to make proper dccj~ions on 

energy i.'S llL's: but I think the public has 

a right to know what is going on before 

thC' FTC as well. This amendment would 

make that no ,t<ible, by re'1uiring t.lwt a 

copy of these documents be put in the 

public rccord:o;, pursuant to the provi~ions 

of this net. 
1\Ir. KENNEDY. I yield myself such 

time as I may require. 
Mr. Prcsit!Pnt. I urge the a cceptance 

of this amendmen t. I believe that the 

Senator f rotn Nebraska has been In

formed of Jt, as wt'll. 
It seems to me lo make cmlnetltly good 

sense that if inionnation is going to be 

m acle av;liln ble to a p, rticular inclividual, 

and if it meets the other requirements of 

the Prceclom of Information Act I<'l:lling 

to disclosure. tllclt inform8 Lion ~hou 1 d be 

available to other ci ti7cns !ls v.ell. 

The amendment does hm·e certain pro

tections. When n.n a ;;enry attempt~ tore

spond pm;ltivcly and consLructively to a 

request of nn individ ual, even though 

the act would allow withholding, the 

arncndmPnt h,,s certain protections for 

the llf"C~wy ~o it !;lues not hrn:c lo rt>leal'e 

this r.cnernlly nutomaU•~:d1y, I thh-lk 

m akrs a good den! of senH!. I believe H 

carries forwnrd the spirit and the pur

pooe of ll1e Jpgi•l ::ttion ln en.counr;ing- re

lease of information, and I hope that 

the ameudment will be accepted by the 

Senate. 
Mr. HRUSKA. Mr. President, will the 

Senn.tor yirld me 2 minutes? 

Mr. KISNNEDY. I yidd. 
Mr. HRUSKA . Mr. Prcsidcr·t. upon 

analysis, it Is fonnd t hat this amend

ment uoes clarify the law. The nmcnd

ment. contains a rafegunrd, by reference 

to seclion 4• b) of Public Law 90-23, 

commonly known as th e F reedom of In

formation Ad, which amply takes care 

of tlw' e items which arc excluded from 

lt.s purview. 
I have no objcrtion to the amendment. 

In fact. I fa\'Or it. 
Mr. KENf'<"'"F:OY. Mr. President-, I yield 

back the remainder of my time. 

Mr. TIAYH. I yield back the remainder 

of my time. 
The PRESIDING OF'PICER 'I11e ques

tion Is on ::H;-n'cing to the amendment 

of the Senator from Indiana. 

The amendment was ar;rccd to. 

T he PH.ESlDING OlTICER. 'I11e bill 

1s open to further amendment. 

Mr. HH.USKA. Mr. President, I have a 

brief nmendmcnt., which I send to the 

d esk. 
The PRESlDING OFFICER. 'l'he 

amendment will be stat t'd. 

Tlle legislat ive clerk rea d f).S follows: 

On page 14, llne 22 , lnox-rt t he word 

"worltlng" between "10" and "days." 

Mr. HRUSKA. Mr. President, this 

amendment has to do with the time l1m-

1tatlon !or the purpose o! filin~ an an

swer or extending the time within which 

an answer should be given to certain ap

pllcatinns for disclosure. T he g-eneral ref

erence to time limiiaUons is in terms of 

"workinr; days." By inadvertence , I take 

lt, line 22, page 14, simply says "for more 

than 10 dnys." The amendment, tech

nical in nature. would insert the word 

"working," so that lt would be for not 

more than 10 workin:; days. 'I11at is the 

purpo~e of the amendment, and I urge 

its adonlion. 
Mr. KENNEDY. Mr. Pre~ident, th~s is a 

tech nical, clar ifying amendment. It 1s 

useful and con'nstcnt with the other pro

visions of the bill, and I urge iis adop

tion. 
I yield back the remainder of my time. 

Mr. IffiUSKA. I yield back the re~ 

maindcr of my time. 
The PRESIDING OFFICER <Mr. Dm.r

ENicr\. The question is on agreeing to the 

·amendment. 
'I11e amendment was agreed to. 

'I11e PHESIDlNG OFF'ICER. 'I11e bill 

is open to further amendment. 

A MrNDl\U;NT NO 1361 

Mr. HART. 1\fr. President, I call up 

Amendment No. 13Gl. 

Tll. e PHI~olDlNG OF'FJCER. The 

amendment will be stated. 

T he legislative clerk proceeded to read 

the amrndmeut. 
Mr. HART. Mr. President, I a sk unan

imous con!icn t U1at further reAding Q! 

the amendmf'nt be dlspf'n.sPd with. 

Tile PRESIDING OFFICER. Without 

objection, it is so ordered: on d , wll.oout 

objection, thf' nrucnclment will be prtuted. 

in the RECORO. 

T he a'llcndmmt is as follow.<;: 

On r~ge H. line 15, after Ute p<~t1od, Insert 

the follnwlng- nrw sub~cction: 

(3) St>etl<m fi02(h) (7 ) Is nmendcd t.o r"ad 

M follows. "lnve"t lrutory rcconls complied 

f or la.w enforcement purposes, but only to 

the extP.nt thnt the production or such 

r ecords wonld (A) !nte rfPre wlth l'flforce 

ment proce<'dlnc;n. (B) deprive o. pcr"OJY o! 

o. right to n fair trial or an tmpnrtlul ndJu

d !catlon or fO\t,Utnte a clt>nr l y unw~nantcd 

!11 VIl!; ion o f perFonal prlvnry. (C) dl "clo"e the 

identity or nn Informer, or (D) d !sdooe tu

vestlgutlvo techniques o.nd proccdnree,.". 

Mr. HART. I yield myself :; ueh lime as 

I mny require. 
Mr. President, this act exem pts from 

dlsclo:,ure " Investigatory files compiled 

for law enforcuucnt purposes except lo 

the extent available by law to a part.y 

other than an ngency.'' 
My reading of the legl~lafivc history 

. iSw:gc~;t.s tha t Congress lnt.rnc'cd t ha t 

t hi:; seventh exemption was to prevent 

ha rm to t.he Govcnunent's c:1 ~e in court 

by not allowing nn opnosing litig·c.nt 

earlier or greater access to ilnPsligat i ve 

files than he w·ould otherwi~e have. 

H.ecentlv, the court.·; h nvP. interpreted 

the seventh exception to the P rcetlom of 

I.nfonnaL!on Act to be applied \Yllenever 

an a.~cncy can show that the docunwnt 

sought ls an inves ti vatopr~ file compiled 

for law enforcement pm;PO'm$"'--:1. stone 

wall at tha t point. Th\l court {r: tl{l have 

the exemption applied without th-e need 

of the agency to show why t.he disclo

sure of the particUlar document s.'lould 

not be made. 

That, we suggest, t.'l not consistent with 

the intent of Congress -when it passed 
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this ba~lc act in l !lGG. Then, ns no"\\. we 
recognized t he need for law enforce
ment nr,encles to be able to keep their 
records and files conlldent.lal where a 
disclosure would int rrfere with :my one 
of a numbcr of specific intercsts, cach 
of which Is set forth in the amendment 
that a number of us are offering. 

I am offering thls amrndmrnt on be
h alf of myself and the foll owing Srna
tors: 1\!l:r. MATHIAS. Mr. CrANSTO N, Mr. 
Musi<rE, Mr. CLARK, Mr. RrnH'OFF, Mr. 
1\Ioss. 1\'!:r. JAVJTS. Mr. McGovrnN, Mr. 
PROXMIRE, 1\'!:r. !IUMPllREY, Mr. liAT
FJF.LD, Mr. BIDEN, Mr. NELSON, and Mr. 
Anounrzi<. 

This amendment was proposrcl by the 
Admini~trnti ve Law Section of the Amer
ican Bar As~ciatlon. H explicitly places 
the bmden of just lfying nondisclosure 
on the Go\·et·nmcnt, which would h ll\'e to 
show that disclosure would inte t·fere 
with enforcement proceedings, drptlve a 
person of a right to n fair trial, consU
t ute an unwarranted Invasion of P£'1 ;o11al 
privacy, reven.l the Identity of inlonn
ants, or disclose inve~>tiga ive t echniques 
or procedures. 

Our concern ts that, under the inter
prel,alion by the court<J in r ecent cases, 
the sen'nlh exemption will deny public 
acrrss to informa tion e\'cn previow;Iy 
ava ilable. For example, we ff'!lr that such 
informat.ion as lllP;J. t inspection reports, 
civil rir:hts compliance lnfornwtion , nnd 
rnccli cure nur:-,ing home reports will be 
con..~idPrc-d exempt under the seyenth 
exemption. 

Our nmcndment is broadly wlilten, 
and when nny one of tho reasons for 
nondisclosure Is met, the mP I erial will be 
unavail<tble. But the mntelinl cannot IJc 
and ought not be exempt merely because 
1t can be cat.cgorl;r,cd n.s an inve.~t.ir~utory 
flle compiled for law enforrrment 
purposes. 

Let me clarify the instancE's in "hich 
nondisclo~ure would obtain: First, \ 1 here 
the production of a record would inter
fere with enforcPment proecdurcs. This 
would apply whctw\'Pr the Government's 
ca.«e in courlr-a concrete prm·prcti\'e law 
enforcement proceeding-would be 
h armed by the premature rric;J.se o! 
evidence or information not In thr pos
session of knmvn or polentinl defendants. 
This would anply also where Ute ac:cncy 
could show that the di clo m e of the 
information would substnnllally hnrm 
such proceedings by impedi!IV nnv neces
sary Investiga tion before the prorc<'ding. 
I n detcrminlug v.hether or not t he in
formation to be rrleased w!ll intrrfc1e 
with a law enforcement prorrrcling it Is 
only relevant to mnkc- such cletcnnina
tlon 111 the context of the P'trlicuhlr ru
!orcement p roccecllnr:. 

Seeond, the protec tion for personal 
privacy included in clatL<;e <I>> of our 
amendment was not rxpllcltJy Included 
1n the ABA Administrative Law Srction's 
ameml.mcnt but is n. part or the sixth 
e xemption in the present law. By adding 
t he protective lnuvuar~e h t> re, we ~>imply 

make clear that the protections in the 
sixth expmption for personal privacy 
a lso apply to dis~losure under the 
seven th exemption. I wish also to make 
clear, in case there is any doubt, that 
this clause 1s in tended to protect the 

privacy or any person mentioned in the 
reque~:tcd flit •• and uot only the person 
'1\ ho L<; the object of the invc&tigation. 

Third, invesL!gat.my fil es compiled for 
law enfm·cernent purposes would not be 
made available where production would 
deprive a person of a rl r;ht to a fair trial 
or an impartial adjudication. 

Fourth. the amrndmcnt prot.ect.s with
out except ion and without limit nt.ion the 
ident.ity of iufonnrrs. It protects both the 
ident.ity of informers nnd information 
which might reasonably be found to lend 
to :::nell c!Gclosure. 'I1lrse may be paid 
informers or si1 nply concerned citi;r,cns 
who give information to enforcem<•nt 
ngenries and drsire their identity to be 
kept confidrntia l. 

F inally, tlte amendment would pro
tect against the relPa.<;e of invcs li~ative 

techniques !tnd procedures where such 
tectmiqnes n.nd p: occdurrs nrc not gen
erally known out,.;ide the Government. 
It would not r.encrally a pply to tedl
niqucs of questionillg witnr:;sc;,;. 

The purpose of lhe Freedom of Infor
mation Act Is to provide maximum pub
lic acce55 whi le at the same time reco~
nizin;; valid go\·crnmcnlal tmd individua l 
interests in contldentlallty. This amend
ment bnhmces those two intere~ts and 
1s c:ritku.l to a free and open society. TI:ls 
amcmlmc nt is by no means a r adical de
partm·e from existing t<1Se ln w under the 
Fre,dom o! Illformallon Art. Until a. 
yenr :wo the cotu'is Iooke:d to tl te rrnsons 
for the seventh exemption before allow
inr: the witlthol<lin~ of document.s. That 
approarh 1s in keeping with the intent 
of Conr·res.<> and by this amendment we 
wish to reinstall It as the babis for access 
to information. 

Mr. Pre~icient, I think that it would be 
tL~efttl If a brlr f excerpt from the re
port of the committee on Federal legis
lation of the a:;soclatlon of the bar o! 
the City of New York were printed In lhe 
Rr:cono. The fttll document 1s cnptioned 
"Anwnclmcnts to the rrerdom of Infor
m ation Act." I ask. unanimous ronscnt 
that that material may be printed in the 
RE CO RIJ. 

There bf'lug no objecllon, the material 
wns ordered to be printed in the R Ec:ono, 
as follows: 

8. 2513 and H .R. 12471 do not propose any 
nmcndmcnt t.o E'cmptlon 7, but would ndd 
t o sub.<cctlon (b) the "Savings Cll\\tr.e" dls

cur.scd above. 
1110 courts hnYe nf,Tet'd tlll\t Exemption 7 

nppllcs to lnvcstl[''\tlnns by rl':~ulnlory 

agencies ns well nq crlm !nnl lnvest.lgntlons. 

But there le. drnmnllc d lst•gr<•enwnt over the 
question o! contlnuNI non-dlse!o:-ure after 
the f•prclfic In\ <''ttl gallon Is cPmpl<''rd The 
Second Ulrcult, In Franl;cl v. SFC, 400 F . 2d 
813 ( Hl7 ) , held lhnt lnHc.tl~atory 1\lcs ure 

ext•mpt Irorn <ll~c: losnre forever, on the 
theory thnt d:~c!osuro o! lnvc,Ugntory 

techn iques would underm ine f he ngl'ncy's 
etrectl\cne:-s nnd would C'hoko on Uw supply 
o! !n fo rmnllon received from pcroons who 

abhor, !or wllalel'l'r rcoson. publll' lcnowlcd~e 

of thei r rnr tlclpatlou In the lwestlgallon. 
'l11e C'onrt found : 

''The~!' Reports lndlrnte that Co ngres" had 
a two -f >ld purpose ln enact.lng the ext'mp
tlon !or im·estir,ntory tlles: to pre)·ent the 

p remature dlsclosuro of the r esults of an 
1nvestlg11tlon so t hat t he Government can 
p resent Its s trongest case in court, and to 
keep conl\dentlal t he proce1nres !Jy which 

the agen cy conducted It s lnv<'..stlga tlon a n d 

b y which It hns obtained lnformntlon. Doth 

thcFc forms ot conlldent!nllty nre necessary 
for cfTccllvo luw enforcement." I d nt 817."' 

Other jttrlsla, however, hnve rc!l ~hNI the 
courlus lon thnt Exemption 7 was Intended 
only to protect n~nlnst premature dlsc lo~ ure 
tn n p<•nd!ng lnvestlgnllon, and that once 
the lnvnstlf:<\tlon Is completed and nil rrar-<> n
nbly for<' scrnb!e admlnlst rntlve nne! jncl iclnl 
procccd lngs C'OliC!ndcd, the fllcs mus t be 
dl ,cln"<'<l . • \Vr ng rce wltb this view. 

'I11e fenr lhnt cllsclolln re or lnvc~llf'nt he 
trchnlqnes in gcne,·al w111 hinder nn a[;cnry 's 

OJwrations appears to be Illusory. 'I1•e 
m ethods U~<'d for such ln\'f'S I.IJ;J.tlons 11re 
widely known and relnth·ely limi ted In type 

a nd scope. The realistic problems are those 

we htwe already met--tho need to preserve 
the !den tl ty of sources o! Info! m R tlon t11 

parli~ular <'a.<f's , t h e need to assure nn lm
partlnl trial and to protect rcnson nble rwr
sonal privacy. In the context orr xcmptlon 7, 

thrre Is the nddltlonal consld<'mt lon t hn t 
prema ture disclosure of the Government's 

case will allow the clvU or crln1lnnl 
defendnn t to "construct" his defen~e. 
' A~~ lns t these real problems mus t be 

w eighed Important policy cons IdeM t Ions 
Whic h ate hy now nlso fnmlllnr-tiH\t our 
pol!t.cnl ~~·st<· m Is pt cml :·.rd upon puhl!c nnd 
conJ:rcc<.JoP~I kuowledg!' o! the ExC'cutlve 

B mnclt's ll<'l i\'ltl!•s ; that the poll<' y or at:cncy 
a ctions l0 nit lrn~tc ly C'Jl ahl!shcd by C"..ongress 
and the public; t h11t lmpor t untl tc d«>cl,lons 
or th<~<e bn,ed on pnr ty p ollllcs, emnpa!gn 
c.ontrllmllc.ns nnd the Ilk<' are les• !lkely If 
the public has ucccss .to lhe record of strch 
decl$lous. 

Mr. HART. Mr. President, I reserve the 
rema inder of my time, but I hope very 
much that the conm1ittee ond our col
lea~m·s are persuaded n.s to the wi~dom 

of the amendment. 
Mr. KENNimY. Mr. President, I yield 

m yself snell time M I mn.y usc. 
Tlto PH.l':SIDING OFFICER. The Sen

ator from l\l >lssachu~>ctts i" rccognlzro. 
Mr. KFNNEDY. Mr. President, I be

lieve tllnt it would be useful for me to 
outline for mv colleagues bril' fly why 
S . 25 1:! did not initially a tt empt to amend 
tho seven! h t•x••mpllon of the Prerctom 
of Infotmation .i\ct, nne! why I presently 
belie;-e thn.t the a mendment proposed by 
the S!'nator from Michigan is a con..<; lruc
th e and de::. lrable one. 
·L:1 ~t Ocl()ber, when I introduced S. 

2543. !he ca.~e law on the subject of in
ve~tiratory 1iles was substantially differ
ent than it is today. Durinr~ our hear 
Ings ht the ~>Pring of 1973, the subcom
mit-tee hnd before it, leglsla Lion that 
would have !llltCndcd In vnrlou5 wa:vs a 
number of lite exemptions of the POIA. 
Tlw~c proposals wrrc fully discussed and 
debated. Nonetheless, v.hcn I lnt·oduccd 
the lev,islat ion I beli t'\'e that the public 
was ~>ecure in its righ t to obtain infor
ma l ion fallinr, within the "investigatory 
file'' excPption to di~closure mandated 
by t.lte act . .i\s Attorney Genern.l E lliot 
Richardson h~ told our subcommittee: 

Til<' t·om·ts 111\\'0 rsolvcd almos t all lcgnl 
d Oubt In favor of d isclosure. 

ThttR, I did not propose a chantje in 
tho languag-e of that c.xe:ftptlqn. 

I n the report on S. 2543, ns nmended, 
the Judiciary Committee expr&;scd lts 
position generally: 

The r lbk that ne\\·ly dr!\Wll exemptions 

might incrense rath er than !!'sse~ confusio n 
tn interpre tation of the F OIA, and the In 
c reasing l\CCep tf\nce by com·~ (Jt Inter pre t&• 

tlon s of t ho e:otemptions f nvorlng th& p u bl.1c 
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di sclosure originally lntl'n<led IJy C'ongreRR, 

s~rongly mllltated ng,.lnst substantive 

amendments \o the language of the l''<l'lllp

tlons. 

But we wamed that by leavi11g the 

substance of the exemptions tm

chnngrd-
Tho commlltco Is tmplyll\g nc<'eptallce or 

n either n•;enr.y o\ljc lion!'! to tile spcc!Oc 

chnnrcs prqJn:,ed In ~ho bills being con

Riclcrcd, nor judkl I dech•lon~ wl·kh duly 

conftrtct the nppll<"tthu or the ttel. 

Unfort unatrly, l\Ir. Pre~idcnt. I must 

nr.rce with the Senator from J\Ii<'hig::Hl 

that our Initial nppraiwl ol the cl( Yclop

ment of t.hc law in the arcrr :JITecled by 

his amendment has t.urnrd out to be 

short lived. A 5crl<·~ of recent ca ·rs In 

the District of Colnmhia has :Jpplil'rl the 

seventh exrmptlon of the art woodenlY 

and mcchnnlcnllY ancl, I brllcYe, In direct 

cont.ravf'ntlon of congrc ;tonal int.rnt 

when we pasf"rd that law In 19GG. One 

court n few years back correctly re:1d this 

1nt.cnt when 1t olJ<;rrved: 
Tllo touchstone o! o.ny prOC('('dlnt" \tnder 

t11e net m\tst be the clenr le<•lsl,,tlve lnt('nt 

to o.ssure public o.cc~e~ to o.ll rnv<'rnmentn.l 

record~ whose dl'.cloeure would not slgnltl

CA.ntly hn.rm cpecUic govcrnmentnl Interests. 

Yet in the mo1; t recent derision 1nler

pret1n ~;: tho sev nth exemption of the 

Freedom of Information Act, the Dis

t rict of Columbia Court of Appeals ob

served t.lw t--
Rccent decision' or thiR <"ourl construing 

exemption 11even ho.\'O co!l'.ldl'rahly nan-owed 

tho scope or our ln•tulry. 

'l1lls, Mr. Pre· lclcnt, was a. forrbocling 

tlw t the court wns going n:;truy. since 

the rourt was lirmlirw its inquiry tom old 

discu~sion of the Intent lJ<'hlnrl the C'X

ernptlon and whether Conrr"~S Intended 

documents of the kind rmwht., under the 

clrcum"tances, to be kept ~er ret pursuant 

to that exemption. The court continued: 

Tho r,ole que,.Uon before 11s I~ whether the 

mo.tcrlalR In quc!>tlon 11.re "In ,·r ~t.t~;n f<Jry files 

complied !or law enforcement purpores.M 

Should we an.qwer thnt 'JllP~flon In the 

affirnmtlvc, our role Is "at nn end." 

This is tl1c snme kind of determin:-~llon 

mode by the Supreme Court In the MiiLlt 

case, when It ob~l'rved thrrt once o. judge 

determined records to be in fact, on their 

face, cln.<;sillcd, then he could not look 

bcnC"ath that marking to del ermine 

whether U1ey v.-erP properly cla.,~'fled. We 

arc t.ocloy rt•verslug that holcling of the 

court by the lr!~lslallon bf'fore us, :::pelllng 

out Lhn.t it Is Congress Intent ion for 

court.<; t.o look bl'hlnd cla ~~l flcat.lnn mark

ings. I think It npproprlal c nnd meful 

that we also :;prll out our dl~ approval 

of the line of cnsrs I referred to e:-~rllcr, 

and that we ll1'.1kc clcflr our lntruUon for 

courts to look behind the invc: ligation 

mark stflmped on a me folder. 
The SPnn.tor from 1\tkhl!n:m lws made 

a persuasive c:1se for the amendment he 

is propo<;ing, and I will not go over the 

same ground he has covered. I do want 

to make two points Urat bear directly 

on this Issue. 
First, whether or not this amendment 

is adopted, I would like to make it clear 

tJ1at I believe tJ1e courts have, tn nar

rowly and mechanienlly interpreting the 

seventh exemption, stmyed from the re-

qutrrments and the spirit of the Free

dom of Information Act. The Supreme 

Court has not. ruled on the subject yet, 

nud \.here Is a division among various 

circuits on' a numbrr of if.~nes o.rlsing 

from :Jpplication of that exemption. I 

thus want the reco ·d to show that by 

accepting the Srnator's amrndment we 

·will ue reemphasizing and clnrlfylng 

wlwt tlH' Jaw presently requites. If It 

Is uoL ncrr pLrd, I he Sttprl'me Cnurt will 

:;till have t.he opporlunit y to fci things 

strnit ht. 
S<cond, I \•·ould point out that \\·e do 

aclctn•:,s ou r~clYcs in S . 2!i43 t.o this issue 

In a less direct mrrm1er. Our report and 

my opening st.atcmrnt contain extenl'ive 

discussion o( new pro·:bions in this Irg

la lton rela1 i.ng to tE'lca~e of record.<> "or 

portions of records" and to d€'lct mg or 

scvrpgating exempt portions of files or 

records so I lwl noncx('mpt portions may 

ue rdea~ced. Judkinl and ar;cncy n<.lher

enl'C to U1e requircmrnts of thr:-;c amond

mrnts woul(l r o o. long wrry to removing 

strict. and undiscriminating ndhet·ence 

to 11:1rrow interprel::ltion<; of the Freedom 

of Inform.11.ion Act. Till:> would apply 

to the :u C'l. of Investigatory ftle~; as \\ell 

as to the other exemptions of the o.ct. 

So I think th:tt courts \\ould hfiVC tore

cOtv,idcr their 1eliance ou nn.v es! rlctlve 

cnse~ nrte1· pn~sa!;e of tl1e~e new provi

sion" anyway. 
The approach suggest{:d by the Sena

tor from Mkhlgon in his amendment, 

which st. ('li the policy considerations 

to be ut!IL~ed by ar;cnclcs and courts in 

detPrmlnln~ whether to dll'cloce Investi

gatory information, is a !'alutory one. n 
Is the srrme approach-with the same 

Ianr,1tHg('-!H·oposed by the American Bat 

Associallon represrntnt.lve o.t our hcar

lm~s last year. Then, Attorney General 

Elliot Richanl~on, tc~;tlfylng nt our hear

Ing<, told the subcommllce t.hat--

H o. frech 11ppron.ch Is ncedt•d we 6UJrgeR' 

tb nt a modiOcd n•rcJon or Ulo ABA's prcr 

poo-ed amendmeu~ should be conslder('d. 

These rornmen were nddres.<;ed t.o a 

rather di fie• ent proposal to amend the 

scvrnth exrmrllon contained in S. 1142, 

being cm1:ildered by the subconunlltee 

at the time. And just las t weclc the pres

tigious As.:.ocln.t.lon of the Bar of the City 

of New York lt,sucd it.<; report on amend

ments to the l''reeclo:n of Infcrmntlon 

Act, in wltieh It too recommended 

adoption of the lan{!unge proposed by 

the ABA, wiU1 slight modlflcatlons. 

Since the di.scw;sions by the ABA, U1e 

Attorney General, and the City o! New 

Yo1 k l.lnr Association on tll.ls issue are 

r elevrmt to our eonsldcrat.lon of the pro

posed amendment., I ask unanimous 

eonsrnt that excerpts thetefrom be iu· 

Chided In the RECOHD n.t this point. 

There bclnr: no objection, the mo.t.erial 

was ordered to be printed in ihe REcono, 

as follows: 
FnoM 1·nc S-rATF~IENT OF JonN MtLLFR, 

CHAIRMAN, ADJ\IINIST!l.AT!V& LAW SECTION, 

A MLRICAN BAn Assocr.,-rroN, JtJN& 11, 1973 

T!JE BI:VENTII F.Xr:MPTION 

S. 1142 nlso p roposes cha.n~;es 1n the soventh 

exemption to the Freedom cl Iu!ormo.tlon 

Act, which relates to lnvestlgu.tory fil es com

p lied lor law enforcement purposes, by ex

presaly excluding oortaln spcc!!lo typea of 

records from t.he lnvest lgntory Wee exemp-

Uon . SC'rUnn 2(dl). Jt tt\.C't .. ,,. '\ .. ~ 

tratlve Ln.w S('<'t.\nn h· .. ·!IC".C""\ th \t :\ •JA' 'r ,,IJ

proach ts to Sl't fort-h C:"':f '1klllv t!,.., t ;~ rL\rs. 

which the lnvestl~atory lll~s excrr:p ~ " !~ 1·1-

tc!J(I<'d to achieve ln order to M:·ure tl nt ln

formnt.lon Is withheld only If one of thr>S<' 

objl'Cti\ es would be fr u strntcd were the ln

forma~lon disclosed. Decau se many dl!Tcrcnt 

t ypes of ln1ormnLion mny be contained In an 

Investigatory Cllc !or which there are lct;lll

mntc rl'ar.ong for nou-disclosnrc, the Section 

bCII('\'CS thnt It l~ Ut> WI e to at tempt to I'X

clude certain types of records from the ex

l'mptl on under all clrcumstnnc-es. For c-.am

pll', even " f.c len liOc te. ;ts, repor t.,, or dn.!n" 

(Scct:on 2 (d)) wntalncd In an lnwsllrn

t ory fill', l! rclt•ascd preuwturcly, could Inter· 

!ere with the pro•ccutlou of an offense or re

sult In pre judi( tal publlciLy so ns to d eprive 

an accused of his r ight to u. fair trio.!. In ad· 

dltlon, the proposal set forth InS. 1142 would 

not resolve the L<;.<;ue M to when the Investi

gatory files exf.'mp tlon term inates, nn Issue 

tha~ has arlsf.'n lu several recl'nt oourt dec!· 

slons. 
Accordlnr;ly, the Admlnlstrotlve Law Sec

tion reeommends that. U the ~"vf'nth I'X<'lllP · 

tlon Is to be amended, It be rev l•ed to r••ad 

a.s follows: 
"In•csti~~o.t.nry rc=rds complied !or lnw cn

l orct mcnt purp01!68, but only to the extent 

tho.t the pro<iuctlon or such records wonld 

(A)- lnterfPTe wltb en·rorcement p roccE"dlngs, 

(B) deprive a [l('rson or a rlgbt to n fair trll\l 

or an lmpnrtlo.l adjudication, (C) disclose the 

ldenllty or nn lntonrH·r, or (D) disclose ln· 

,·.,sttgatlve techniques and procedures." 

FROM TilE Rti'OM' 01" TUE COMMITTEE ON FF.Il
ER\L LEc:!SII..A'l"l~ Ol" THE A SSOCIATION or 

TilE BAn OF THE CIT¥ OF NEW YORK, A PRIL 

22, 1974 
Y'CEMf'TJON 7 

Exemption '1 n ow exempts: 

"Investlgatwy Illes compiiE'd !or law en

forcl'ment purpose~ except to the extent 

nvallf\ble by law to a. party ol.llcr than an 

n.gcncy." 
H.U. 512!i n.nd S. 1H2 would hnve amended 

Exemption 7 to read a.q tollowB: 

"(7) lnnntlgatory records compiled for 

any specified law enforcement purposo the 

d isclosure of wh ich ls not In the public in

ten•,Jt, e'<cept to the extent that--

"(A) any such investigatory r ecords are 

available l>y law to n party other than an 

agcnry, or 
"(B) nny such lnvN<tlgatory records are-

.. ( I) sclentlllc tests, reports, or dn.t~ 

~ ( ll) ln.cpcc tlon reports or any agency 

which rf'lalc to health, safety, environmental 

protection, or 
· "(Ill) records wlllrll l't'rvo M o. bMls fotr 

any public pcllcy r.tatelllcnt m do by any 

ageury or olliccr or unployee of tile United 

Stall's or which eervc ns n basis Ior rtJi emo.k• 

l.ng by any agency." 
s. 25•13 nnd JUt. 12171 do not rro ose any 

amendment to xemptlon 7, but '1\'0'tid o.dd 

to suh,cctlon (b) the "Savings Clnuce' dis· 

Cll"-~ed U.IJOI'C. 
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for lm•csLigBtory files: to prov•'nt the pre
mnture d isclosu re of the r esult..s or 1\n ln
vesttr;ntlon so that the Government cBn pre
sent Its stronrer ca.•e In court, and i•> keep 
confidential the proct-clurPB hy which the 
1\!'C!H'Y <' ·>nduct rd Jt;J luvt>rt.\ :.t!••'i 1\l.d by 
whll'h lt h'\8 obt><!nr"l l<lh'I'Jn.t <•n Bot.ll 
thc-o:-~' f onnn or ('('t\f 'lc·tfln.lily l\.fl1 11( ··ary 
for r ~rcctl• e h•w C.11 on ~ntr-•1t ." Itl 1\t Hl 1. 

Olh•·r juri ,l,, lt!'v:~\'Cr , l.t•we JP'\rhr-:1 the 
conrln:.lo11 lhnt E>.rmpllon 7 w''" ln'cmlcd 
only to protect n~·lUu;t pro•n \al uro dis
clo·<urt' In a pendlnr: lnvesti[;I\Uon, nnd that 
once the luvestlr,1\llon Is comJli<•IA'd nud all 
rC'n"onl\bly forN:ce.wle udmhustmtlve a nd 
jud lclul prO!'Pcdlngs concluded, tbc files mus t 
be dl .<· clo•P<I. We n['r!'c with ihls \'lP\V. · 

The fcru- lhnt <llsrlnsuro or ltne '1""'-tlle 
teclm!']tlC~ ;71 yrn~ral v.•ill hlnucr l\1l n~<'ll<'y's 

opf'r,,t ior~s rppro:\rs: t.o h" tllu-;ory '11\C !nrth

odR 1·r·< cl f••r h\.Jo:h lnvc .ti ... Hl !(,prJ flH' v·lrJP"ty 

lullmn R.!Hl n• !lllvf'ly ll!nlt•·u In I~J ~ nnd 
sc<•JH'. '1 be rcl\.lit:;tk pr 'hl·"'~'1.'~ tno t. ·~e we 
ha.\ l' n.lrcnliy nH·L--tl ·e l!CC'l t.o {'IT c_. ,.. l.!t" 
ldCii lily Of !10\IJ'C•.'~ (o[ 111 fOrfll,'\# fOil ln. ]I •r(kU.· 
lar ('G~c.,, ~he nred to 1\..curc an lmpru • al t.t ln.l 
B.lld to protect rco.>on.n.hle prr ;on IJ pri ,.,,cy. 
I n the context ot r:~cmptlon 7, tili'Te L'< the 
nctdlt.lonnl eonslderntlon thnt pw•nl\turo dis
closure ot the Government's cn:--.e will nllow 
tho civil or crhnlnnl def<·uct=t w "L' ''' truct· • 
111~ dcfrn .e. 

J\r,1lln•t lhC'~C rnl\1 prol.JICIIH ll 0 \T.o t 1 
\VPI••hC' 1 ltnpnr'·tllt policy !'PI\ ldc.•ntlons 
whl<'h nrc by ll<>'<'• n 1 o f!Lmlllar-·l't:l! ••ur pol
itlr •I • -~·cm ls prt·tnl ·or-1 llp·m p:1 >!tc and 
Cflll'.~rt .. lonn l knowlcLtre of th" 1:xe,·nti :;c 

Bmuch ·s net lvltlcs: Lllf\t thC' poll··y · ,r n•;cn~y 
nclinns 1s ultlmal.ely r .tubll. hcd by Con~;rc'IS 
and the pt•ulic; t hRt lmportu" .1.te de• l31ons 
contributions and tile like 1\.ro I<'M likely If 
tile public hns ace~"~ to tho record or such 
dccblc•ns. 

Jo'or llll'se rPn•·nn•, we c0ncturle tl.nt the 
~trlct clcOni!lon s In the e ;t tll rr JW>po! d 
anwnrt•n•·nt to F.x• mp·ton 7 could not bo 
rellrd npnn t<> prc~lt tllo In!<'"!' d rc •tit 
In nil r:~.·r•;. Fur c'<on1plc, the l\ft 1 l-r·~PP1pllnn 

of ":;ctenllrlo tests n;1ort:; nr clnta" could 
c~ " lly C'lii .. C dlsl'l<'' 11rc of r.pncJ.IJ tcr!111iqt:cs 
or Ill" C'xtent o! th e G•li'HII.I'Ilrnt's !.tH l',lrd:;o 
w\llt r~spect t.o n pn.rtlc.ulf\r in\loo·ll":Ut.IOn. 
ThC'!'('forC'. wo recommend nm<·nclmcnt ot Ex
emption 7 ln r.tead to stnte the polky con
slc1crnt.IN1S which are to he u\.il!zf.'d by tho 
ar:l'nct~s uwi cr>ttrt3 with rc pc~t to dls
clo ure. The Dcpn.rt mrnt of Ju: t.Ir·c "nd the 
ABA clmlnlet rn.tivr J,aw S<'• lli>n rc·t•·hpd I he 
snr1e concltulon nnd rct"<'n·mcB'If.'d sln tllnr 
nmcndmcnts. 

ror the rca.,ong dl""\1~ .cd n.hw:e, we rcc
omrrrncl ndopt.lon o! th<> lnnr:u; :c pn po:~'<l 
by tho ADA, mnctl:icd <lightly t-.> m:tkc It 
clr'l\r !hnt (a) compl.-1 ·r!lnvc· 1~·1ttons must 
be tWocln"f'd e:.:cc·p~ wh!'m eonfirlc-n~ln.l 

FO IITCS or lnfC'J'lllatlon Will be 111lfl nir!niJI!f 

re1·eptrd, {b) only ~peclnllz'· trrhnlqucs, 
not gt'll~rnlly uc,cd In In vc .t~o.;:d bn~. aro 
prol~rtf'd from dl \f'<mre; nnd (r\ tho cx
en1pti'll \ nppllr:~ t o "rCC"O"Tls .. not, uh'r-s," so 
t hnt <ll:c10snhle mnl<'rlal 1~ not C'. cmp lert 
mf'r<'ly by being !'I •ccd ln nn Inn,·, • iJatory 
filn. Thus. r.-.cmptlr>n 7 would rnl\d. 

"Invc ·tlr;ntory rcr·orrls compll<'d ror law en 
forc"mcut purposp·,, hut only t.o tho e•:tcn t 
tha dlnclo.ourr of tn•ch record" would (A) 
Interfere with ppndll'f{ or nctltnlly nnd rra.
sonnbly conf.empl;•IA:d cnforeca•C'nt procrcd
ln ~s. (B) dcprhr n. prrs,m or a. rl"'ht ton fn lr 
trl:tl or n.u hnpl\rt·:\.1 ndjudlcatlon.. (C) un
nvoldn!>ly dt: ci<KP the lrlcnl!ty o! nn Informer, 
or (Dl dl:Tic• 'l' t•nlque or ~pncl<\ll~t'd ln
\'C Ll!•"ti\'O t<.·rhniqul'a other thPn those 
g!'nci·ally u'cd and l:uo~·n ." 

FROM rmc ST.\TFMr.N r or E LLIOT L RirH-

" "U30N, .ATTOIINI: Y' 0L'Nr:.U ~I. Or THC 

UNITlD STA~ES. JUN& 26, 1973 

Secllon 2(d)_ ~r the bll~_wo':'-ld nl"o Umlt 

r elntlng tel ealtb, 61\fety or environmental 
protectlm), and (3) any iuvcstlgu\ury rec
ords which aro n.lso used as a b nsts !or pub
lic policy t.t.ateml'nts or rul cmnkleg. 

These ch •nt;C's would rt'rlo·••. ty Impair \he 
l l\ v c-nr\)rcrn1 ·~.at. cnpal.,lJlty nf n1!' ny ttt:c:onr:-if'S. 

1 he provl. ln'l c~dlf'lln{;' ncw11 i;,c \cblll, 
rf port~ ur eta·" fnnn 1 he prn'.r~ I ton r1! t.he 
vx<·tur,ttou JH'f' ,..nl•j .... ,. • .,.l'ral p t'b1•ln:\. 

J-lr t., It enu!•l ]"0}>'lr.Ji:•c ti•C' rkht to nn 
impnrlLJ tr!R1 by JH rmlttln[: nny rrqur.·<lor 
to ol>llLin nnd pul>Jl•;h any lnrrl.mluntlnrr 
sc!cnllllc ll'sln, ~·tcll as bl\lllsllc n•ports, oo
f ore the llefcmlaut ls brought to triaL 

Second, hccau-.e tho net docs not p ermit 
nn n.gency to dctcrrnlne whether n request-or 
hM a rl\tlonnl llncls tor S<'C'~:Ing lnformnl!on, 
any one could ln•!st on obtn.lnlu 1\ut•>psy 
rC'port s or n!h"r nwcll~nJ r cp·•r r. on vlcti.r>•s o! 
cl-ttne. \vlllc'h •1·ports tnny not hr t',;f·mpt. un

<1 r c•-.rm('l lour. · H thP \'JC\dll I ~ de1d. 
Br·cnu ·1!' tltl c Dll'- i:lfnr' t!a.tt.·n ran be ob

t :lt11<'(1 111 (\1. Ct.l..('! y pl0C''I 'd 1 ll .. f\, in Wl1kh tho 
l1N'rl of \he JllCJI1·1ct .ml f0r III!' r ·pv<l..'J ls 
Pr<'p~r cnnr.lct·•raf.lon, wo do not IJcllcvo an 
nrnPndnt< 1 t I~ nee .. snry. 

The pro\'l!c! .m denying tht" protection of 
e xemption sevl:'u to in"pcc tlon recorda re
lating t.o health, mfet:r or pm·troumon~ 
proiccllon woulrl Impede the efforts o! a~cn
clcs to lt\l·c lnw enforcement aotlon ngl\lnst 
oiTcncler,;. 

It w :mhl p r rmlt ollt•ndera to obti,Jn t 11P' 

rrr·rnl l>lld tb<•rphy ell" '0\'CT ull Of the Ul' • 

tails tl1·1t an ll"l'!try lnlrncls t o \1 .f) ug111nst 
lhrmln ""' l!tw enforcc-mcnt n<"tl"'' · whl'll!e r 
Cll II or rrl•nn1nl. 

Finally, !.ill' pro1·lston cxrlud!nr: ! rom tbe 
CO\ crRr~e or exemption S('VCU recortl'l wb!ch 
serve P.S n bnfls for puhllc stalrmcP~s or reg
ul"tlons not only would Inhibit rul~mnk!ng 
In lmpc••·tant r<'t;ulatory nrcat: but also wonld 
res I rlrt the f1ow of lnformnt.lon to the pubhc 
by dl,,:o• un~~ln~; offic ial ciL,cu slou ot public 
bur:\nt ~ ;. 

J'nr l'lwmniP, H 1\ Jtr"! IC'e Dcpnrtm~ut 

Spt•l;r• lll:l'l 1\IIIH>tti\CC'd th~ on til b!\<:1~ o r 
1\ll tm·c•;J \• 'II h>t\ I y the 1 IJ£ n.nd the Crlmtnnl 
Dills'. 11 a rrn.nr l jury would bo convened to 
cow:l"•·r lnrllrtrv nts, nil or the lnvestl~!\lory 
report.~ 111 JMrcn t.ly would 1 o longer be pro
tee led by excmpl.lon seven. 

The prot ccLIO•l ot this lnformatlov cnnnot 
depend on the continued silence or officials 
Jn mnl<hlt; public stnll.'m!'nts or l"s11!ng rcgu
lnllons. 

rr a frrrh nppronch Js necdrd, we ~;ur:r:e~t 
that n modi'!Pd vcrclon of the ABA's.pro

po"Pd amPlldllli'Hl •;J'><lllld be cou~lrll'"t'd n• :mg 
the !olio\\ lng Ill ~s: 

The provl .. 'nns o! llrls &"d I on s:1nll not. be 
nppllc~I>Ie to nn'lers that are . , , (7), ln
\'estl:;:tlrll y Iiles complier! !r>r II\W euforcr
rncnt. pnrpooe~ exr!'pt t-o lllf" extent al'l\11-
ablc by h1w to a party other tlu.n an n~l.'ncy ; 

Pro t'ir: ·rl, Th'lt thl.<J cxemp\ln•t ~bnll bP ln
V<•kf'd only willie a l ~w cn!orrcmrnt proceed
lug or lln csll"ntlon to v hlch sur!1 !.Irs P"r
t nln is )J('I!d\111 or coJl'cmnhtc•l, or to the 
exLI'nt I h·tt. the pro<lncllon or such mea 
would ( '1.) lnlt·rfcr with lnw r"rore<'mt•nt 
fuPcllon•; d~·1!11cd <llrcclly ~o prnlt·ct llldl
vlclllnl~ ~"'"'II t \lobi tons of 1,11\', ill) d!'prh·e 
a ppr·;on or n rl~ht to n f rLlr trial or :\11 lm· 
pru·ttnl a<ljndlratlon, {C) dt·;clnre the ldenti
ty o! 1m l::fo1mnnt, (D) dlc;clo"" lnvestl,.a
tory lcehn!que~,; nnd procC'Linre~. (I;) dnmn~o 

the rPpnt ntlnu of lnlloccrtt prr ;ons, or (F') 

jcop:tr<ll<<' Llw en Corct'men t p~r.1nnnel or 
their f;\lulll"s or a'-''ll:nmcuts. 

Mr. KENNFDY. Mr. Pre:.;ldent, I r ec 
ommend the ndopLlon of lhe amendment 
of the Senator 1'10m Mlchlr:an. 

Mr. HRUSKA. Mr. President, I yield 
myself 10 minutes to speak in opposition 
to the a.mcndl1ent. 

"T'1 ,_ D TJ'Tr'OTr'\T .. frl.. nuYl::lTrt~ rf'"l'l....- t::!t--

Mr. HRUSKA, Mr. President, aga.ln 
we have a situation h ere where an 
amendment is proposed that goes to the 
substance of a bill which was enacted 
nflcr yca1-s of proce::sing. In 1966, a gree
ment wns finn.lly re:l.lhcd amon;r several 
compclinr~ in I t•rr~t.; in this fiel<l for the 
di.~clncme of public cloctl!llcnts. Tim· r L~

StH'S were fC"'vlved and we lHn·e a \'cry 
\"Cll b.llnnccd net, the dcfidcnci.es of 
'''hich :we such that tht'Y c!1.Ilcd for 
mncnctment but amcndlnents v.·hich. h:we 
pr,occdural features rather than substan
tive fcnLurcs. I do believe that wllile the 
public has a right to know, there is also 
the duty of n r:ovemment to survive. 
'I1wre mu:, t. be sufficient safer~uards under 
v.hidl ofliti : Is of our Gon·rnmcnt can 
J:l'l'"':n c 11:11 ional 1PI~"crJt~·. H-rw·Hy, and 
puulif' intcrc t, ond In tlie cn.sc or the 
iw:tant a:n,.ndmcnt, I tW enrorccm<Jrt. 

In rny judpPent, the appro,·al o! this 
nmcndmPnt would enrlanger tile pas:;ng-e 
and npprova.l of this bill into law, and 
I would urge the Members of the Senate 
to rcket thc amendment for t.hnt rca
sc>n and for additional rensons \1 hi rh I 
shnll nC>w rcc:te. 

~Ir. Prr icl,.nt, 1n consid~ lng lLis bill. 
lh'! Judie 'an Committee rcvi c'H'tl nn 
omemllll"lll that did not f"O as fn.r as this 
one. Tlte rotnmillce dcciclcd to r ejec t it 
bcc::\11 :c il c" 1ld h:ncter the F:DI in cnrry
ing out it.s hw (•nforccmcn L re:;ponsfblli
tlcs anti, further, bccnnre t11e forced dis
closure of PBI inforuntinn coulc1 infti gc 
on the imlividual's rir ht or nril·ucy. I 
must oppose this lll' !cntl'l rr t. for the 
smn" rcn~nns. 

The 1-BI has been sure''' ful in he 
pns In apprehcurlinr• rnm:ll,ll n! ft•nJ(!rs 

and for car;·; i H: out Its ot.!Jrr inH··,t.q~a
tll e dulles br"'U il>C of one chid und im
portant a: ~ct-lha t b, its ability to oi>
taiu informal ion from its Informant-s 
nnd private cili?.Pns throur,"lJOuL tl'e.<:e 
Lnitcd Sl:.r tC's. In many instances iL has 
not solved a crucinl case I.Jecr~u'e of de
ducti re rensoning- or a !;pccific clue but 
bce:.m:<e a private citizen was not afrnid 
to come fort.h 11nd o!T"r a pice!" of infnr
mn Lion. In the pnf-t, the FlJI h 1:. n :un lly 
taken the infotm'lti·1il lt ncri1e1 us a 
mn.tlc r of confidPnC<' nnd n~surc Lhc in
eli\ idual his ttamc wou.ld l>e l:cpt in con

fidence. 
'111" Jlfl'''n,., of th i.· pmpMcd nmcnd

mrnt would tPHlouhtrdly h:ne tbc cikct 
or inlliuil•l' : l nr informar>t.s n nd rili '"HS 

!tom COII\i!1g forth 10 fTlr Hlfll bit.~ of 
ii:.formal!cn to the l'BI. 'llv:· will no 
lon,.,r fcl'l conficlcnt tl,nt n~rir w me:; 
will rem~ in r.ccrrt from public ~<r rutiny, 
r o: .ihl.1· ~uh.ieC"tin~ llwm to crnlnrr;J ·-" · 
ll'f'nd r.nd.'or rcpri ·n ls. The 11rt rr~•tlt 

\\III be a C'rlpplinrr rffcct on the I'D'I's 
ubility tog;~ ·ncr infonnnlion 11r.d obtain 
succr.· sful prosrcu!.' Gn h~,ocJ'l\Rl :<l ~~.s. 

Inrco\ er, the rcl• 1s nny mate t 
into the public domctill !!l' lil.:l'l.Y to c, . 
cmbaiT:>~:·.mcnt. to imliy nals mr•nliP 
in l"DI files. Tl,ls Con g-r ha~ C'~~ll.at. 

a marked incrco.s m he concr:v or 
the prol.cclion of primcy o U.S. ci' .ens. 
There are lil~r:>ll~· (iozrns o <; being 
r irculo led in Cot,,.n,ns today with nuiou.<~ 
provirlon<> attempting to protect private 
cil1Zl'ru! from ui1authorh>:ed dlf'dosure or 
---- , -····---- 4- ___ __._ -.A..&-'- ---
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Indeed, I fear that this amendment 

will work cross-purposes to the bills on 

criminal justice lnfonnat!on systems, 

such as the measures Introduced by the 

senior Senator from North Carolina (Mr. 

ErwiN) and this Senntor. 
The basic thrust of these bills is to 

maintain the confictent!alit.y of law en

forcement records. We han~ held extcn

si vc hcnriug on these lJlJis and throug-h

out these hearings the point hns been 

r<>pcatedly strc:;sed that i11fonnal.ion 1n 

law etlforcemcnt files mn;;t be kept In 

confidence to in:,urc that the individual's 

right to privacy 1s secure. Yet, this 

amendment purport.<> to !'ire anyone the 

right to rcqurst and n•ccive ~orne of 

the:se very same records. I can think of 

no other Instance where an amendment 

to a bill has posed such a grave threat 

to the very thmst of a major bill that 

is still in committee and has ycL to come 

to the floor. ' 
Mr. President, the threat to pcn;onal 

priv::~cy thai such an amendment poses 

can Dlready be documen!Pd. The Depart

ment of Jnst.ice has adopted regulations 

which aulllori11e relea-~e of fil es which 

arc over 15 years old to historical re

searchers. Like the prOJlosed amendment, 

the regulations prol'ide that the FBI can 

delete information which might reveal 

the identity of informants. 
In ouc instance, a researcher asked 

· for the files on the invest! gat I on of Ezra 

Pound for trenson. Pursunnt to its regu

lations, the FDI delctect the names of 

the informDnl.<; and other inionna tion 

that it thought could reYenl his identity. 

Yet, the research was so knowledgeable 

about the facts of the caf'e that he was 

able to link the infonn8 tion in the file 

to .the actual infonnants. The researcher 

then went on in his n rtil'lc to criticize 

these informers for cooperatinrr wilh tho 

F'BI and squealing on their friend, Pound. 

Apart f rom the merits of it., apart from 

the justice or injustice of It, 11'lr. Presi

dent, 1f It becomes known that files ma,y 

be released subject to deletions such as 

t hose cnwnerated in t he amendment 

proposed by the Senator from Michigon, 

1f it becomes known and If by deduction 

and by the s I)Jplying of additional extra

neous information those names can, in 

ell'ect, be r c!;t red by a r esearcher, then 

t he forecast can be rf'ndlly nncl r eliably 

made that the sources for FBI informa

tion will dry up and become fewer and 

fewer as time goes on. This wns an issue 

in the Pound case that arose more than 

15 ycn,rs after the 11le was current. But 

the Depnrtment Is finding administrative 

difllcultles with the rer.ulatJc,ns which 

h ave been adopted; regnln tlons "'hich are 

very slmilnr to those v. hlch the Senator 

from Michignn seeks to put into the con

crete foun of a statute. 
Mr. President, a few more Instances 

like tha t of the Ezra Pound case and the 

FBI will be h ard put to w;e in formants as 

legitim::~ te law enforcement techniques. 

Mr. President, the FBI ls very strongly 

opposed to th is amendment. They focus 

on the point that their files are investiga

tory for law enforcement purposes, not 

for the purpose of writing stories. It is 

for one purpose only, and that 1s a law 

enforcement purpose. Since that 1s theit 
-- .a ..... ~ .... - ~""A oin,..o, "nfnt~l'.l"rnP.nt of the 

law 1s a matter of prime importance to 

this cotmtry, this amendment should be 

denied and r ejected. 
The proposed amendment would applY 

to records of any a,::e, including those 

most recently complied. And 1t is com

monsense that the more recent the case 

and tlw more r<'cent the forced dlselosure 

of the Identity of the inf01·mant.. the 

more impact such a disclosure will have 

on other lncl lvlduals who may wish to do 

t hei r part to assist the FBI in enforcing 

the law. 
In my judr,ment, the mere n,pproval 

of tills Rmcndment, even wlthou1; any 

fur ther procedures under it, will have 

tha t eiiect, Mr. President, bcc::mse there 

·will always be t he Jmmlncnt potential 

that there v.ill be a r elease or that docu

ment ::tnd that there v.lll be, through it, 

notwiths! nnding the df'letlon of names, 

the ability to t race the 1nionnant's 

name. ad<ircss, and location. 
Furthermore, it is going to be very dif

ficult for the FBI to know how much in

fol mat ion can Le disclosed without ex

posing a n .informant. The FBI cannot 

know the Pxtcnt of the requester s knowl

edge on the subj ect, what other informa

tion the rt>quester may have to link cer

tain items to the infonnants or even the 

purpol'e fot· which the r equester wants to 
use the Information. 

Mr. P resident, I yield myself 5 min

utes more. 
The identification of nn informant, 

even .if accomplbhcd by other infonna

tion, tog·ether wlt.h a reference Lhat por

tions of an FBI file were obtained, can 

strike fear in the hearts of those who 

already h ave cooperated with the FBI. 

This fenr will be not only for their r epu

tatiC>ns but also for their own safety and 

that of their families. 
Mr. President, as I already have men

tioned, the FBI ls operating under gu1de

lines tha t a.pply to records over 15 years 

old. Those guidelines protect categories 

of information similar to the categories 

the proposed amendmt>n t purports to 
protect. HowcYer, as 1s clrarly docu

mented, the FBI is experiencing some 

difficulties under standards which go 

further and protect more infonnation 

than those proposed in t he amendment. 

In ::tddition to the problem of revealing 

infonnn nts, it ls my undcrstDnding that 

the estate of one individual whose file or 

portions of it were diselosed int-ends to 

bring s11it ag-ainst the FBI for invading 

the p rivacy and adversely affecting the 

rep uta Lions of the relntivcs of the indi

vidnal. 
In my view, we .<hould allow the FBI 

to ll ct.Ve more time to gain more experi

ence in this diJTicult field before we em

balm any :>Lnnrlnrds in a statute. Perhaps 

some of tile problems can be ironed out. 

Let us legi:;late on the bn.~ is of experi

ence, nol on tulfounded forcrasts of what 

might occur in the future, and certainly 

not in the vacuum of saying tha t the 

public has a right to know without refer

ring to the rights that society possesses, 

as well as the right.s of private individ

uals who arc involved. 
Mr. President, we are dealing In this 

matter with wha t I believe to be the 

most tmpo1·tant rlghts, and in some re

soect the most Important rights, Nl in-

dlvidlll11 may poosess, his right to prlva!:~, 

and his rl ght to personal safety. This 

amendment poses a threat to those 

rights. For that r eason, Mr. President, 

I1ghts. 
For tllat rea.son, Mr. President, I op

pose the amendment. and I urge my col

leagues to take the same step when they 

come to cas ting their vot cs. 
Mr. President, I ask unanimous con

sent tha t there be printed in the RECORD 

a statPment by t.he dL~tingulshcd scnlor 

Senator from South Carolina <Mr. 

THURMON D) on this parti<."Ular subject 

and on thi'l particular point, he being 

absent from the Senate on official busi

ness. 
The PRESIDING OFFICER. Without 

objec tion, It ls so ordered. 
STATEMENT llT SENATOR THURIJ:OND 

When the Freedom or In!ormntlon Act 

wns en.actt'd 1n 196G, It was well recognized 

thn.t Congressional intent bchlnd such o.~e 

Act wn.s directed towards reguln.tory n.gcn· 

cles a.s d\ st1rlh'tlshetl !rom lnvcstlgatl vE 

a gcncle3. This premise 13 n'affirm('d when 11 

Is noted that Conrrcss went to grcnt length• 

to Insure that data contnlned In lnvcstiga· 

tory filt"l would not bo disclosed t o unnu· 

thorl~cd o.gencl!'\8 or Individuals, by spec!· 

fically lbl.lng as one of the nine el<~•mptlonr 

to dlscla<.ure under t.he Act exemption sev~r 

pcrt.nln lng to Investigatory fllea. Tile pM· 

sage or time ho.s failed to produce worthwhll• 

e vidence that. would encourage a chang• 

from that orlgtno.l stance. 

.All or us are a'lvnre of the gE'ncral fr.ellllt 

perrnl'n.tlng the country that our cit J,;en 

wn.nt to know wha t t!Jclr Govrrrmf'nt. Is do 

Jng ancl tllf'rcforc . ~hould hn..-c access to til• 

files, of vo.r\ou.s Go~r ·l·nrn!'nto.l ngencles . How 

e\'er, by the rome token, we are nlso con 

cerncd abou t a mutual problem or lnv[r.slon o 

an Individual's prtvn.ci. I contend thn.t thl 

fundamental rlt;ht or prlv:1.cy in na grr~at, I 

not gmn.ter, thn.n the right owed to the gcu 

eroJ public for open disclosure. 
The FBI, being au lnvcst!Rfltive agency c 

the Federal Oo-.ernmcnt. obtnins rn.w, un 

evaluated data f rom Individuals ! rom n 

wo.llts of ll!e w.ho fum b h this lnformutlo 

with the l.mpUCd or expresFed u nders1.n.nd 

l:ng that such lnf<Kmutlon Is being rurnl>;he 

the GovPrnment 1n con fi dence. never to b 

dlsclo~d unl"<>-s to aft o1llclnl. au th orized tn 

dlvitllwl or ll{'Ctl"Y· Senate Report No. 81 

supports this view by stating In part, "it · 

fllso 11 1'1'~snry for 1.111) very operation or m: 

Governm<'n t to allow It to keep eonfidPntlr 

certain mn.t.elial, ~tuch as the hn-cutlgntm 

files o! the .f"N1{'rol nuf'('fiU of Invesllr,ntlon 

The H ouze, In ltcpor t No. HD7 o.lRo I ook n o I 

of t'xompUon S<?'Y!'ll providing prokrt ion !1 

dt~to. Sitch as th11.t wb !ell Is co11 tal net! In tl 

fi les or tho Fcdcml Durenu ot Invcstlr;fltlo: 

This po:o!Uon h ns R.lso come under jucllcl 

review · nncl has been sus\nlned ln n numll• 

of legal procl'Cdlnr,s. In We isberg V. D cpar 

ment of Justice, wh ich Involved a. suit l 

Mr. Weisberg ror t\Tl Fnl Lnborn.t ory r r po 

which wns pnrt oi the lnvesllr;ailon or tl 

assac,slnn.tlon of President Kl'nnedy, tJ 

court held tbat once It has been d rtt'rmll11 

by a District Judr,o that fil es, "(1) were lr 

ves t lr;atory 1n nat ure; and (2) wen• cor: 

piled for law t- n.forccmcnt purpose~. su• 

files are exempt from ('.Uffip('JJed di B~ I osHrE 

As recently as May 15, Hl74, the Supter 

Court denied ecrtlorarl In this cnFe. 

In a 1nore rece nt case In which sor 

Members of Congress brought suit nga.lr 

the FBI for any data It might hrwc In 

filoo concerning them, the District Court 

the Dl!ltrlct o! Columbia held that ln regal 

to bo.ekground-type luvestlgatlons conduct 

on an lndlvldual being considered tor FE 

era:! employment, I!UCh l:nvoat.Jgatlons 1 
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p1·otcrt.ed from dlsclORttt"e und"r the I'I('VI'nth 
exemption ot the l'.rl'f'<IOfTl of l•ltorr•!\tlon 
Act. H J.; cle •rly appl\r<'Pt t!1'>t l:><•lh ('r,•,:ri""B 
l\Hd thP eourt.a 1!,.,,. •ec•1 thr " tlr.m nf cx
c!udln~ from <llrTIM•11e data r >llla!Pfd In 
!m•<•utir:aw•y 1i1<•H ~u•rplle<l !or J.•w "' :l)rcc
mcnt pnrpo ;os. 

Dcpa.rtmf'nt.fl.l Or<lrr 5!!!l-73 "hich l>ccume 
c l!ectt\·o In July or lll!:t ycr.r, bt~.: lt-1\lly pro
vides thLLt althour;b Junt!~ Department ln
vcsttr;atory tile<; IU'e rxompt from compulsory 
dl>c\O<;ure , personA N•gngcrl tn hi~torlral re
SCLLrch projects will b~> ar.cPrtlccl a~re•·- to ma
t~rlvl of h!st.••r'cal lnterrst tt• at l~ mn•·c thnn 
15 year:..; old as a. nlfl.4 ter nr n<.,t'lil\ 1 ~!ratt\· e 
dl~"" n•Uon lt h" n1y liP'Jnrutat,d·t, ,• tlptf tn. ·!' 

Jul~' of la:~~ year, the l HT h:1 u.' ,, ,~f'd to 
irnplf:\1\H'~~t tl1e pro\"~ ,J •1\R Of tl rh ()rtlcr. ~\i£!0 
though it ha~ I.Jet•u <.onfron~cli "l~h cmP11£·r
ab!e problln'-S rPlnt.in~; to lh~ Jnyq·,Jon o! nn 
lndlvlclua!"s prlvt\Cy. 

"Tho New Yo k Tim05" In Its April 21st 
Issue, reportt>d thut the researcher, who had 
r equcfltcd 11nd rert>lvcd data. conc-Arnlitg 
E""ra Pound from the files or t'1e FBI, wns 
Rllf"<'~"•rful ln ldentifrlno; a n•p·:o_bl'r of ln
dl\'ldunls who had furnl•hed •he nurenu 
d ata conrcrnin~ l'r"na1. Thlq, ch~p!l.e the 
flU" tha~ the nant• q hnd ac!Orr""'•s of such 
lndl ldnnl·<, n.s V!'11 M <•tLer Jlt't tlw•nt ld!'n
t lfyill'; da•o., wrrr dr lntrd from the iu!nrma
tlon f urnished. The r"f'«,·••rchn v.~nt on 1\nd 
not only ldt"ntltird the I nell\ tr!u •• ~ fn:-nlr.h 
lng lnformnt.lo n to tile l"BI by llllmc, but 
1\lso de • rrib<" the dl\ta th!'y r,n\'c 1\.~ "'ell 1\8 

exprcs Pel. fltt rprl'C thnt Pou11d"~< "l"lo<est 
! rlcnds" coop<'rnl f'd "ilh tho 1-'BI. This 
polnls ou t the fu ll!ily pf nttentpl.tnr, I'> pro
wet 1\ r.om-c-t- of !Hformntlmt, by d!'letlng 
tdPnUvln~ dntn. J'·ntn 1\n ('"l'~"ti!'llC'~tl rC"
sr~r,·tll"r who rnn e :,rlly putt '11~ pit r~• o! the 
pu z. le iog<'lh!'r. 

Dl:;r\osures of thl3 I ype or ll.rnrmnl \on cnn 
only Hnd<'r the luv£'. i•:nt.J,·e tc~pon'ibllltlea 
of the I'Bl or tho~<' or :>lm.llur n::'"lltlrs whose 
prlwary rr<pun•!blllty L~ t.o In ·t·rtig ttL crlln
lnnl ttvltles. The T'RI hn" nlwtw~ sln1 cd its 
high reputation on tllr:- fact u,". t ln'orma
tlon gi\·cn to It in cunfidcltCI) h J·£'pl •-ecrct. 
It !q just such n ·•·ut nuce 0.1 t hi;; tl '\t !'11-
rourn!:cs lndh·ldur.l• from 1\ll V"tll.> or lifo 
to Ltlluish thl'l fl.f"l·ury lnfo~•uut.wn ff'lt to 
come wltt, ln 116 lnH•otlrnt.lye H:<J •lslbll 
llic~. I! we no\f" nt t<'mpt, tt11o•t;;h lt'gll'la
tlon, to di:'COUT!l[;C <'Ulh pCI•pl~ f Olll J0pOll
\ng to their Govf'ntmct\.t vwlot' us of law 
beCI\tr>e of fear thRt tl.elr ldcnlltics will be 
matlo public, we wlll be dolnr; a dl·,scn-lce to 
our country. 

Thcrcfort'. I nm unn•trrl\hly OPP"'"!'d to 
nny a>llr'lldnwnt which will v p·,J:r-n tl e ln
ve"t <r~ti\"1" t11Tcr~lnnr-.; o ll>r> l JJI or otl>er 
i\' .. Ptl('it'ct rc'VOHl_.th~~ for hJVP~;f I!"''\. lns c-rtnl-
1111\l net it I liPs. by thutttur •ff on~ or th('!t 
prl'• tr•·.t ~ource or lnhrmnll>n.-the Amerl• 
£"an puhllc. 

Mr. HART. 1\tr. Prcsicknt, I yield 10 
minut es to the dist.ingui. :hC'<l Srnator 
I rom Conn!"rticut. 

Mr. Hr-USKA. 1\fr. Presiclcn . 'II ill the 
S!'lHtl or: ield half a minulro l.o me on tuy 
time? 

Mr. WEICKFR I yll'ld to I 'te ciistin
gui,Jtrd Senator from N('bt , ., ·a. 

1\fr. HRUSI" A. Ir. I'rr .• iclent, r fer~ 
encP wos mad!! to tlu· sLatv1·u·•J.; c forth 
In il'c am<:nrim .. nt. \\·hlrh PlC F;, oator 
f wm Michi~un h:t~ offcr"d PS an AmC'rl
cun B o.r A<;sociation ,,ropo.:;.l. 'l1tat sug~ 
gcstion \1'!\S not made by the St>n~tor 
from Michl~an. He corrrGllv d"scrlbed it 
as a position rccommendrd by t ilc ud
mlnlslmtivc law :-f'clion of the American 
Bar Association. All of us who arc !am~ 

r eports to the H oufle or Deler,a .cs, 
t horoughly cnn\'ass ::md IT'"'l'e their ef
fort nn aclditional prure::o,. After It l11ts 
been t·a Tfully cnn.~idrred and n"<'om
mrndrn. 1• tlwn aocs to the II·m.e of 
Dtle<;,lt. 

The Senator lHts correctly de ~rr!bcd 
it. Ho1n~\er, It has come to be k.nov.n 
llS nn American Bar Association pro
posal , and it!~; not. 

Mr. WEICKER. Mr. President, I "ish 
to ~>Peak in favor of the nmmdment of~ 
fered IJy the clislin~ui;;hed Scnatnr from 
Mirhi• :m. I think it is a v,r,.a t. 1\tnl'nd
m,.nt.. I think it relate~ t0 a rnntfer hr~t 
should have rect'iwct o•tr ntl"nlion and 
the nile nt.iml of the Amerirall penple a 
long t 1me !tf o. If It had nnd if we had 
acted, mn.n :~- of t he abuses whlch we 
place under the heading of Watergate 
would nevrr have occurred. 

Mr .. President, I n otice In the mem
orandum di!<tributed by the Fetlcml Bn~ 
renu of Jnye~:tli:;alion to vuriou~ mem
bers nf the U.R. Scnnle, a t:ta1ement is 
madf' in oppo: if Inn to tlw amc•HltnC'nt of 
the Se1v.tor from Mirhi;:;rm, tltat tlte 
H·u t amrnclment '.\ould: 

DP'I roy 1\lt' 1"0'111<!!'1\Ce ot' t'h~ Amer!f"!\U 
pcoJ•lc In ihe Federal lnvPs'lf:'l\tl\·e Rgr:-nc!('S. 

I h ave been asked by many yow1g 
peoplp in my State as to what for me 
was tlle r.rca !.est surpri~c of W:-~ terr,ate. I 
h:nc rc.,pondccl by saying thni the r. rcat~ 
est Il'l'f'la k>n was the fnnl.:t•.tic scope :md 
qual it~- of a 1nhr:; commitf.t'd IJy the F'ed
crnl law Cltforrcm,.nt u11d !•ltclligenre 
community ; tit at these vn rlou:> a·:£'11-
cies--hc lhry Ute FDI, the CIA, the mlli
tary inll'lligrnrc, or W1e Secret Sc'rvice
had e.,caped nccount.abHity for such a 
long period of time thnt It was onl)' a 
matter of Ume before the it! lle ad--wwl
edgf'mPn ls f'nd t.he little fa1·org snow
ballf'Cl into t.lw type'· of mr '.ire nbu .cs 
whic-h sutfnrr-d beJurc the.:_;, 11 tlc Sclcr t. 
CumnJill re. 

Thete i.< nothing ~LDiccl in Lhr Consll
tuiion whic-h •>!::tees any of our law en
fotc PlllCill ur:cndcs in some ~;peclal status 
.sep:>r<t~e and apart rom eithnr the ex
r culii'C, or con(..•Tessional or Judicial 
b1r.nchcs. 

Yet. there Is not one SPnrl!or who ran 
ntLr t t.o lhc fact lhnt we h ave excrci.:ed 
t he t _vpn of ~llPCtYiswn and lwve de
ma.n'lrd the l~ PC' or ucrounL billty of 
lltP~c ::H'f'llf tl's ::ts ,,.c do of c•ther ac-cncies 
of the Gn·. L'rnuv .. nt. Sh\\ ly but. s 1rcly. ns 
our ler i~ht ivc proc·c~<~Ps 1raf Ill"". one n!lrr 
another of I he F. a creel bu rcmn a tic cows 
comc•s tumblinr~ clown. And n~; they have, 
"e have produced better governmen t. 

How long P "O was it. for c !(ftmple. that 
it would h·wc b"en unpat.t i'Jt.ic for us to 
quc ,tinn the Dl'fcn!,<' D t p:nf 'Ttent: Now, 
we c.n• lnnr: over lh':l ht•rcllr, and •sc have 
better defen"C UCC:I\\SI' or it. 

It '1\"U<: not to;l lonrr nr;o lh:lt 1\C rnuld 
not que;; I ion our forPlr.n poliry. \Ve \1 ill 
ha\e better foreign pollcy berause Con
gress pmtirip:clcs. 

The Lime is long overdue to say that 
the inlclli .•enre ar.cnci e:::: me prrformiug 
a special function. nnd that we should 
not be a part or tllat function. 
Abu~ s committed nrf' our responslbU~ . . . ~ 

art RHthcr, it is our rc1ponstbility to 
nrhicre ncl'otmtability, to rxf'rc:i:>e super
vision Cl\'Pr n1l n~cnciC'' of Govl'rnmC'nt. 

So \;hrn the Sctmt0r ~talNl Umt it 
would de .troy the confltlPncc or \.he 
AmC'rican pr'c•nle in the n~encie:; m1d that 
that was n 1e<1son to be C1~1llnst the 
amC'ndment, let me say that the Ameri
can 1nilh in those n~encles has n ever 
been nt a lower POint, becnuse we have 
never hnd the tnJC of legislation ns is 
contnined in the amendmrnt o!fered by 
Scnntor HART this nftemoon. 

I hnYe already m:~dc the s t:!l emrnt to 
the .Senator from 1\lirhir;:Jn 1ond the Scn
:1 tor from 1\h ;sadm~r' ts t.llat I consiclC'r 
the P menrtment too "cak. 

My feeling is that s11pen-l r- ion ought to 
be d irect and not via the coutlg. When 
I am c1erted a u.s_ Senator from the 
Statr of Connecticut, I h ave my .~ecurity 
clrarance. It could be that I am a crook 
or in the pay of n foreign government. 
Sorry about that. That is one of the risks 
of n democracy. However, I hrl\"e foil h 
in th,,t Ill!" clr·mocr[lUt procc:.;s minir.Ji7es 
th. t. po· :b'lity. 

\Vlwn n man or woman is ekc·Led , he or 
she rcpre~.euts the people. And h~ or she 
is the one who should supervi~e. That is 
the democratic way. 

We should make sure that we get Into 
what every Government ar.enry is doing-. 
O thf'rwisc, how can we tell whether they 
are p<'rforming their function unclrr the 
Constitution? I cam ot :~.~~m·c PlY con-
1':1 ituellts that I am l' t'rfnrmhl"" w.v dut.v 
if I am not nllrw:cd to Jook ht• r r m· r:ot 
allowed io lo,..i: there. 

So h~• our non:t tina v;c 11:l'·r \:'lllt up 
a 11rw type of [:U\ rt: :r.cnt. It operate. 
under a nt":\ C'un:,tllu lon. and that new 
Con~ti tll on nnd that n ew t ype of Gov
ernment. b rour;ht us ·watergate. 

Let me ::::ay this insofnr as law en
forcPment is concerlll'd I remember welt 
an .:.ntervi cw several years· bJek Justice 
lllack hod with Mar lin A~ronsl\y. 

:J rtin turned to Just tee TI!nck and 
said: 

B~cnu•e o! the"e rec£'nt Snpri'rne Court 
decl~;lous, doc~n·t It m~l e It more dlfficnlt to 
co1 vie t f\n lnd l v!dtllLl of any particular crime 
or, t,o p•t l IL lt1 t he w' •rds c.r ot'H'rs, arcu t 
you btlug ~oft on llw crlrnh't•l? 

Ju,ticc nlark r ccpo•Jdcd. he sairt · 
\\'ell. of cont>£'. •t ""·l.c• con·;\r~lon n•or 

difllcult. Il:\1~ }OU renrl the lllll of Rl:·htJ' 
'I he Jnct ll nt a mnn \q en tltl<"d to ("0\lii!Cl 
m.tk<·s Jt m 1rr dlfltenlt to convic t !lim ·1 h e 
f :1c t thnt y,m hnve a righ t ns uu AmNicuu 
to a trlnl b y jury mnkes It more clltllcull to 
COlli let nn lndt\ !dun!. 

He went r1oy·n the \·hole li ~L of rir•ht~ 
t hat we, as Americans. llnd, und Y hich 
mnkPs it more dilficult lo C'losc Uwt. pris
on door on any one of us. 

Tlw t. is the virw thht ~~ 't 
our ri·~hls as A me ·iran citizens. muk:
inr; it m'!l<" cl!llicult, to incarc"br .e an 
Arnrnran. ~ 

I mnke no bones nhoul the , thaL 
f rom a law enforcement ond~<"iency 
standpoint, ours is a vcr fftcl cnt sy~>
t.cm or r.o•:ernmcnt; berau~c ll~ ,.,hole 
!:'mph' ~i-; t-, on the indiv idual rnther thrm 
sorict~· ns a whole. 
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lost the greatness ihat i.e; Oltrs M a na

tion: for, we have 1\.chkvcd a strength 

way beyond our hend com1t berflu~e each 

of us has been ullowecl to ilonrl<;h, ns an 

individual rather than as a dol in a mob. 

It is an incflirient form of f'(n crnment, 

but a very 1::-rcat form of r.-overntm·nt. 

So I correlate tills t.o what '>its bc!'orc 

us insofar as this amendme:tt i~; con

cenlCd. 
Ye:;, it is going t.o make the job of the 

law en.fnrc<•mcnt nr.:encif's n'orc d,ffkult 

in tha t it bring-s them out int.o tl1e open. 

But, let me a -f'Ure you, the frtr p c·lt eT 

d::mg-cr lies b2J1lnrl elo:,f'd cloms nnd in 

locked files. None o( the n bwPs tl - t we 

have seE'n rome o•.> t of this ry<t c •n v.. oul d 

have hn.p]Jcned li more P{\ pic, more 

eyes, more ears. had been on the :<rene, 

I would hope this body wo•1ld I' !opt the 

amendment of tile tlir,lillr,.'Ui.-.llcd St nntor 

from Michig-a '1 11 ~r. HMtT1 bec:nuse to 

sit vnd gro:m ns to all tile lJC'•Tible 

thincrs that have happened Y.iLhout ac

tion would be lud icrous. A finrn-point

ing- exercise in>.nfar as t.l!e cJ>rcutive 

branch of Government 1s conr.ern('d is 

not good enoug-It. Conr::rcss has to hnve 

the !IUts to stand up and 1'8,\', "We are 

doing something." \'Ve cannot do so~1e

thing- by truve lm '! the old v. ays. 

V.'h::.t is cxpcct.ed of eacb of u .. <: now is 

thllt we ~:Land up and look where we h ave 

not lookd before. and t llat is exadlv 

what lhis am~nrlmeat n t' cn11lt.~ t~ 

achieve, and v. '1y lt is n.mrYnted so 

\\holchc<~t~cily. It is not :tJ~:•I:1w 1.'11-

forcemen t. and it is not :Jillip·,trintic. 

This amendment is demnuur v. This 

. amcnclment is the patriot . m · tlw t I 

stand for. 
I thank the cti:·t.Jn~ulshed .Scnnt.or from 

Michigan. 
Mr. HART. I\lr. President. I hare felt 

very 0trongly lll'lt this ame1uluwnt was 

so unci and cJe:;ir,tble. I salute the f?Pnalor 

fro n Connerlitut. J have 110 dout:t this is 

precisely Llle way we musL r-o. I WI:>h very 

much, others had been free to llc:tr him. 

The Senator from N(;bnt:;.ka c0rrcrt1v 

cautions us lhat there is ::m oblig·auoil 

and a duty and a 1 ight of r~ <;O.>I'rnment 

to sun ive. But !'nnival for a ~;one ty snch 

as ours hinges very imporLantly on the 

access that a citizrm can h:we to the 

perform;1nce of those he has llirr·d. That 

is im]lort:mt to tile f'Unirat o.f r-overn

ment. too. That i~ wh~t tl1h r:rwur1mcnt 

seeks to do. A~ lhe Scn·1tor frn:n Con

n ecticut staled ~'O eloquent.ts. this is r eally 

the meat and pula toes of Lhe soci"t.Y tha.t 

we so often describe as a .free srJeict.y. 

I reserve the balance of n1y LP"le. 

Mr. HRUSKA. Mr. President., I ~·it:ld 

my~'·<'l.f 5 minutes. 
Mr. Presiden t, the first dltly of u nation 

is to sun lvc. ·we fi::;urc t 1at usually in 

terms of national defcn:;e where we nre 

supposed to be C'lUippcd witll surh weap

ons and such military .forces Lh:! t we wilt 

be able t-o with:; I •md and suct'es~fully 

l'esist. invadon. 
Yet, it hns hren written nwrw, m~<ny 

times in pol it irnl history and tn phi.lo

sophical governmcnt cliscm;•:ion.> that if 

tll.is Nation is going to fall it is not going 

to fnll becanse of external prcs;oure or 

invasion from without. It is going to fall 

becau!>e of events that happened wltbin 
1
'- ;_ .__,_J,. - ... ..,,t n•r.. 'ho,ro. nri J--nP<:.<!!Prl hPt'A: 

for the lnst several derndcs an on-rush 

and nn increase in crime and increasing 

problems in t.he field of law enforcement. 

Mr. President, as Rl{a.in.<>t any indl

vtclual rirhts l.o H'e whnt is in an FBI 

file, such n.s those t..o which we were jtl':t 

refencd by the sen.ior Scnn tor from 

Michigan, what Is the price for ri1·ing 

indi\'ldunl citizens' a right to go into Gov

ernment. files. There v:ill be n. continued 

and Ju"n.:<tsi•tg illahilily of the Govern

nwut. to tlen.l \l·ith rinla1.ors of t..he law 

u.nd enrnrc(':nent of t.lw lr.w, that price 

is ll'1accq i ab!(', toL.'ll!y unat'ceptn.ble. 

This Nnlion cannot stJ•·ri\·e if we are not 

able tn deal .,, ith the lw;;<:lf.'~:~ cle-ments. 

It. is nice t.o sny that our frredoms are 

va1tnlJle nnd we must have the right 

to know arvl to do this and that or t-he 

other lhil1r,. but if, in the process of grt

ting tho:'e U1ings we are going to be 

unable to d"<ll \rlih orp1ntz('d crime. if 

we ure going to be unnble to deal with 

those who "' ilfully Yiolnte our criminal 

lr.tiYS and we hl!Jair tJ1r tool~ or even clo 

al\'uy with the tools th:1t we hnve aYaH

able to us now .for the puriXJsc of denlinrr 

with th0se violators of law, tlwn melee;} 

we will h u;·c been very, very misguickd 

in this businc:::s of trying to ECe that 

the N~ttion survives. 
I s:w n,<.min t hn.t the adoption of this 

amcndmPnt., tot'elher with t 1e ndoption 

of tile amendment ofrercd here by the 

Sen;-ttor fmm Maine (Mr. MTTsrciE), Mr. 

Presideut, \\'ill gravely end!lnger the en

net. llf'nt nnd lhe Cfff.'ctiV('ne;;:; of the bill 

b~fore ns tod;w. 
The- l•dter 'cOl trse of wLdom earlier 

thi: ":l"n1c~on 1Yonld .tuwe been to put 

tl1e ~uh:.f •'tee of the nmcnctment of the 

s~'11:l.tor iJ nn :r.rame rMr. Mn~K!E) on a 

sep1.rate nnd indep<:-nclent IJ~, ··i-;, 

That "::u'1c thi n<; h true in rl'ference 

to. the lJ( nlling n~nc'1r!ment. Let lt~ put 

tlus ~reeclom of Inform a lion Art i to 

a PO:>ttJon \<here it can O!Jet-ate efTcrti\·e

lY. eiTi.ricnt]j· nnd for ils declared pur

poses Ill those areas upon \\hich we find 

ag:·cemea t, and then go onto Lh(' nropo

Sil.wn of t.nking sub<Lr>ntire amendmen~s 

to the Fl't'Cdf'ln of lnfonna tion Act and 

trcnt.tng them on their own mcriLs. 

They an~ t\\·o scpantble p•·oblems, and 

I .1'ay the urice is just too h ich; it is too 

lug-h to pay to try t..o trent the whole 

subject in one bill when the pn.ssn.ge and 

the llr'P1'0V:J.l of ecrtPin of t.hc~e amend

ment,.-; will actually endanger its hecom

mg la\r. 

It is m.v hope that the amendment will 

be dcfen.lf'<i. 
. I\~r. WF:JGKER 1\:fr. Pre~ident. wlll the 

d;st. Ing·w~hc'd Senql.or from Nebraska. 

~-Icld for a Q ur~stion? 

Mr. llHUSKA. I mn happy t.o yield. 

Mr. WEIC'KER. The di liti'1guished 

Senator from Nc')rn,-;J:a refers U> the in

crease in ln.wlc<:sner.;s. and so forth. How 

do w c deal, since tllc~:c matters han~ 

come to onr attention of ltdc. with the 

lawlers clements within the Pederal Bu

reau of Invcsligalion, within the CIA. 

mthln mili tary inlclll~cucc, within the 

Secn')t Service, within the Int'.)rna.l Rev

enue SerVice? How do we deaJ wrth law

le"s elements wiU1in those Govenuncnt 

ngencies? 
1\'Ir. HRUSKA. The ,pending amend

ment ctocs not bear upon that In any way 

i 

whatsoever, becau:::e l.f we are going to 

sa~' they must nll function in the open, 

they must all function in totru franl-:ness 

and with tot!!l public disclosure, there 

may well be nn erosion of our law-en

forcement capabilities. 
The an.<:v·er to IJ1e question is &imply 

this: Tllrre are regular oversitrht prac

tices nnd procedures available to the 

Congre:--s for the purpo;::e of invest igat.ing 

these abu.~es, if they are abu.ses, that 

come to light. Furthermore, cdmlnnl 

abuses cnn be prosecuted in the ~ow'ts. 

I cite the cnse of the narcotics 

a~T,cnt.s in Illinois. who allegedly 

raided a wrori.g address in gearch of 

heroin or whatever the controlled sub

stance was. For awhile. it was snid 1J1ey 

mny hnve infringed upon the lights o[ 

the individuals. They were tried in court. 

The:v Wf.'rc tlied in rourt for lawless en

try and a violation nf law. Those i~ues 

were submitted to a jury and they were 

fmmd im~orf.'nt. 
· 

Yes, bring to court Government offl

cbls \\·ho abu."e the law i.f there is nnv 

Yiol:<tion of law. Furlhcnnorc. ns I earli':. 

er indintl ed, we also have adeqmd.e pro

cedures here in Connc!'s. 1\'e have legis

lui ive onrsight com ·nit tC<'s. 

1\Ir. WEICKER. I do not. believe that 

the amcndmcnt of the Senator irom 

Michigan involves tl11'0'•' ing the FBI OJletl 

to the mob. The amcndrncllt of the Sen

ator from Michi;;:m. as I undershnd it, 

employs rrc:ulnr court proeednrcs. !l'l:r. 

Pre''ldent,, and is Ycry restricti re Pnd 

spP.t:i 11c. 
I repeat my question: Hmr do \\'e flnct 

out ·.' How c\o we find out unlrss WG hnve 

access to in.formation as to the la 111 lesR

nc~s that could take place or bn<; taken 

plnce in the agencies? How do we t1nd 

out" 
l\Ir. HRUSKA. 'I1 1ere are wa~·s of cblnf" 

it. \\'e 11 n·e lc!-!if'latire OI'Hsight. \Ve hav~ 

the roui'ls to resort Lo "ll'.'n' there is n 

\'iolatinn or laW':. 

But. ·.1r. Prrsid ,.. 1t. there Is a mor~ 

fund'lmcnt:>l quci'l ion · invol\ ed here: 

Hm·, nre \H' going to find out uhout il!cnal 

doil'['S of the law enfon'c•mc•1t a1:·cm·i~s? 

I nsk this qucstic•n, to ''l1ich I Fherul-1 

like an answer frol!1 thr Scnntor frena 

Connecticut: How are \1 e t:-oing t0 in

vcsl.ir-;u te cffcctivel~· Yiolo tions of I a._., 

how are \Ve r:oing to in\'cstiJ•nte on;n

llit-::d crime when. if this rm:-ndmrnt L: 

PDSsed. individuals will sny, "N(ilhin;; 

doin~, Mr. PDI, bccaw,e if we gi;·e you a 

statement, it will be in that fil•'. Dnd 

there i\ ill be a coPrt order sa\ in1; that 

the file ~-ohould be disclosed. My name 

ma:v bP deleted bnt thcre arc other 1m.•·.-; 

to flnd oul. and they may iclrHtify me. 

tl!ren ten my farnil_\', or m~·self." These 

are not possibilities I am dre:.ming- up . 

T!wy can he docum<>nted bv the C'\amnlc::; 

I referred to earlier. - · 

The quc~ tion is. therefore, how are we 

g-oing- to illl'cstig-atc I>UC'rr s.o.ful!y to th '! 

pro5crutorial nnd com·ic tion slnr:;e the 

violation of lnw _;l.ti1J·g_e in the com-

tntmJty? /~· Iii) 

It is a big-, a~;nnRsive, n n scrlou.; 

propo>-ition, a~ all of us kno\v:.• 

MI'. WEIGl\:ER. I am gl:t t re1;pond 

to the Senat-or fr9m Ncbrn.skll-: The fac.t 

is, there has no't been n. goo(\ ·job done in 

those nreas of law enfo..r-eement where 
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the agencies opcrn.led lller,nlly. Tile prob
lem Is that In the quest for law nnd order, 
cnse after case after cm;c nftrr case hns 
been thrown out brcnur:c the Jaw cn
forcrment and intclllr:cnre comnmnlties 
acted lllcgally. So I do not think we at
tain nny pnrticulru ~t(11.us of uccompli~h
ment In conquering orgn nil.ed crime, or 
any crime v. hn k'>o!'vrr for that. mat1.er, 
wllh 1!1Pg:1l r.ctlviLics n'~;nlling in cases 
bPing thrown out o( courL. 

I '1\'0llld S'lggcRt that the reeoHl &penks 
for lt~clf. F'rankly, I never thought the 
r ecord of fonncr Attorney General R::nn
sey Clark wns Uw.t good. But, comparing 
his reconl with that achiPved by succeed
ing Attorneys General, he looks like Tom 
Dewey In his prosccutorial heyday. 

Mr. HRUSKA. That record is bnd, but 
do we want to make it worse by adopting 
this amendment which threatens to iic 
the hands of the FBI and dry up their 
sources of information? I say, with that, 
the soup or the broth is spoiled, and I 
see no UH' In adding a few dosages of 
poison. 

'l11e pending amendment .~hould be 
re.iect.ed. 

Mr. KENNEDY. Mr. President, I do not 
recognize the amendment .. as it h as been 
described by the Senator from Nchrn:-ka., 

as the amendment we arc now consider
ing. I feel there has bcf'n a gross misin
terpretation of the artual words of the 
amendment and its Intention. as well as 
what lt would actually achieve and ac
complish. So I think lt is important for 
the record to be extremely clear about 
tlJis. 

Jf we accept the amendment of the 
Senat~>r from Michigan, we will not open 
up the community to I"'tplsts, mu~gcrs, 

and killers, us the Senator from Nebraska 
has almos t suggested by his dircrt com
ments and statements on the amf'nd
ment. What I am trying to do, os I un
d erstand the thrust of 1lle amendment, 
is that it be spcci t1c about safeguarding 
the legitimate 1nvestlg:t1ions that would 
ae conducted by the Fcdcra.l ag-Pmlcs nnd 
also the lnvestigalive files of tho FBI. 

A.<; a matt.cr of fact, looking- back over 
the development of leg-l sia tion under the 
1966 net and looking a.t the Senate report 
language from that leglslalion, Jt was 
clearly the lnt.erpret(tt!on in the Senate's 
development of that legislation that the 
"investigatory file" exemption would be 
extremely narrowly d• fined. It was so 
until recent t.ime~-rcally, until about 
the past few months. IL ls to remedy that 
dlficrent lntcrprctallon that the amend
ment of the Senator from Michignn which 
we are now coniildcrin~ was proposf'd. 

I should like to ask tile Sennlor from 
Michigan a couple of questions. 

Does the Senator's amendment in ef
fect override the court decisions in the 
court of appeals on the Weisberg :wniw;t 
United Stales, A.o;pin n::;ainst Department 
of Defense; DiU ow against Brineg-ar; and 
National Center agaln.s t \Vclnbcrr;cr? 

As I understand it, t.he holdings 1n 
those particular cases are of the greatest 
concern to the Senatot· from Michigan. 
As I Interpret it, the Impact and effect 
of his amendment would be to override 
those pnrticulnr decisions. I s that not 

Mr. HART. TI1c Senator from Mich
Igan is correct. That is Its purpose. That 
was the puq)()se of Congrcs~ in 1!166, we 
thought, when we Pnnrt.ed tills. Until 
about 9 or 12 months ar~o. the comts 
consistently had approached It on a bal
anclnr,: basis, which is exaL tly what this 
ampnclmcnt f'CPks to do. 

1\Ir. Prei.ldent, while several Senators 
are ln the Chl'mbrr, I should like to a.~k 
for the yru.s ant! noys on my omen<lment. 

The yea-'> and nays were ordered. 
Mr. KENNEDY. Fur1hcnnorc, Mr. 

President, the Senate report language 
that refers to exemption 7 ln the 1966 

report on the Prcedom of Information 
Act--and that seventh exemption Is the 
target of the Senator from Michig-an's 
amendment--reads as follows: 

Exompllon No. 7 donls wlt.h "lnve".ligntory 

files complied for lnw enforcrment purposes." 

These nre tho fill's prepared by Government 

agencies t.o prosecl,l!.e law violat-ors. Tlwlr 

dlsclosrne of such Illes, except to the ex

tent they o.ro o.vailnble by law to a private 

party, could hnrm the Government's cn.so ln 

court. 

It seems to nc that the Interpretation, 
tho dcflnilion, in th(lt report language 
is much more r~~t ricLive than lhe kind 
of amendment the Scno tor from Michi
gan at this time Is attempting to achieve. 
Of course, that 1nt!'l"prctntion in the 
1966 report was embraced by a unani
mous Senate back then. 

Mr. HAR.T. I think the Senator from 
Mas~a.clmsctts is rorreci. One could argue 
that the amendment we are now consid
ering, if adopted, would lt'ave the Free
dom of Infornmtlon Act less available 
to a concerned citizen that wns the ct>se 
with the 1966 language initially. 

Again, however, the development in re
cent cases re<tulrcs that we respond In 
some fashion, evPn though we may not 
achieve the same breadth of opportunity 
for the availability of documents that 
may arguably be said to apply under the 
orlr.;inal 1967 act. 

Mr. KENNEDY. TI1at would certainly 
be my understanding. I''urthermore, it 
seems to me thn.t the amendment il.sclf 
hn.s considerable seruitlvity built in to 
protect agnlnst the Invasion of privacy, 
and to protect the 1dcntltiC"..; of infor
ma.nl.s, and most generally to protect the 
lcgii.Jmate interests of a law enforcement 
a.gen{:y to conduct an investigation 'into 
any one of these crimes which have been 
outlined in such wonderful verbiage here 
this aftcnwon-trrason, e!<pionagc, or 
what have you. 

So I just want to express that on these 
points tho amendment is precise and 
clear and is an extremely posltlYe and 
constructive development to meet legiti
mate law enforcement coneems. These 
are some of the rea.o;ons why I will sup
port the amendn1Pnt, and I urge my col
leagues to do so. 

The PR.ESIDING OF'FICER (Mr. 

DoMENici) . 'l11e Senator from Nebraska 
h as 6 minutes remnining. 

Mr. HRUSKA. Mr. P resident, I should 
like to point out Uut.t the amendment 
proposed by the Sena tor from Michigan , 
preserves the right or people to a faJr 
trlaJ. or !mptui .!al adjudication. Ii ill 

- - ---- _, ' -- •-'---'" ~•- .... I ~~ '"-

former. It is careful to preserve the idea 
of protecting the investigative technlques 
and procedures, :mel so forth. But what 
about the names of those persons that 
arc contained in the file who are not In
formers and who are not accused of 
crlmc and who will not be tried? What 
about the protection of those people 
whose ·names will l>e in there, tog-ether 
with infonnn.tion having to do with 
tlwm? Will they be protected? It is a real 
question, and lt would be of grcnt Inter
est to ptople who will be named by in
formers somewhere o.long the line of the 
investigation and whose name presumc'
bly would s tay in lhe file. 

Mr. President, by way of summary, I 
would like to say that it would distort 
the purposes of tile FBI, imposing on 
them the added bmden, In nclclltlon to 
invest.igr.ting ca.~Ps and gctt.ing- evidence, 
of serving n.s a research souree for every 
writer or curlou~ person, or for those 
who may wish to find a basis for suit 
either ugn.tnst the Government or 
agaln:<t someone Pl ~e who ml~ht be men
tioned In the file. 

Second, it would impose upon the l''BI 
the tremendous task of reviewing each 
page and each document contained in 

many of thr-ir lnvc~tlgatory mrs to make 
an indepenrlent judgment us to whetlJer 
or not any part thereof should be re
leased. Some of these ftlell are very ex
tensive, parUcuhirly in organized crime 
cases that are sometimes under consid
eration for n year, a. year and a half, or 
2 years. 

Mr. HART. Mr. PresidN1 t, wHl the 
Senator yield? 

The PRESIDING OFI''ICER. All time 
of the Senntor has expired. 

Mr. KENNEDY. I yield the Senat.or 5 
minutes on the b!U. 

Mr. 1-IAR.T. Mr. President, I a.sk urJan
imous consent that a memorandum let
ter, reference to whlch has been made 
in the debate and which has been dis
tributed to each Senator, be p1inted In 
the RECOIU). 

There being no objection, the letter 
was ordered to be p1"inted In the RECORD, 
as follows: 

MF..MOilANDUM LLTTER 

A question )las been raised aa to whether 

my a.rncJKITII.ellt might hinder the F edern.J 

Bnrenu or ll'IVCRtlt:ntJon ln the performance 

o! ita lnvcstlgn t.ory duties. Tho Bureau 

slresws t.ho need for confldentio.llty !n Its 

1nvcs1laattona. I nr:ree completely. All o! us 

rccognl/e tJ1o crudal law enforcement role 

or tho Bureau's unparallclrd lnwstlgatlng 

capa.blllttes. 
Howt'VPr, my nm<'<l<iment would not hinder 

the Bnreau's performance In nny way. 'I11e 

.1\dmln\slra!.lvo Lnvr Section of tho AmPrlcan 

Bar As!<oclnllon language, wh ich my amend

ment adopts vcrbn~m. was cnrefully drawn 

to pref'.l'rve every c.oncelvenble reason the 

Brneau might hnve !or resl..;tlng disclosure · 

of material ln an Inves tigative. fil~: 

I! lnformnnw' nno. nymiL~~-wtii(J),l,1'l.\ pnld 

informers or cltlzcn voltflJ.~rs-~td be 

thrco.wncd, there woul<:I .,i]e no disclqru es; 

If tho ll ureau 's oorj'fi<tcn tlnl tccbn'!!l es 

and procedures would lb& threatened, l;ll re 

would be no dlsclosuro; '· · ~ Jl. 

It d isclosure ls an u ' . arrnnte:l:IW!on 

oi prlvncy, there would Re 110 d ·t'osure 

(contrary to the Bureau's 'tettw is is a 

-'"-t~rmtnn.tion court~~ make a.ll tho time; 1n-
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deed Lhe sh:tb exemption 1n the Act present
ly tm·ol\'es just such a tn~k): 

I! In nny otlwr way the nurel\u's nbllity 
to cmtrtnct mtch l twe,t.lr;at!ons wDs ttn·c!lt
cned, tl1l'rc v•ould l><' no. dlselosure. 

Thus, my tLmrmlmcnt more than nde
qn,ttely sitf<'~ll:ucls n~alnt.t any pn•bl~m 
whic·h mll~hL be nLir<'d for the Burf'O'l. Tho 
point ls th nL the "l :•w Pllforct'nwnt" c~nllp
t.ion hns b<'<'n bronllly coust.n>e<1 to lnC'ltHle 
sllV hn·,.sll~~ation by n r:ovcrnm,nL !\'""ncy ot 
n fC'dcrnlly fnndecl or mnnlterc•l n~u vi l v. The 
court.!: onlv .r<'qulre Uat the 111''""' - l~oLlon 
n1.ir;tli r~~;ult lu K,.tnc !';O\'CrnnF'_\t ".::.al·e .. lon' ' 
such n:.~ u. c.:.~totT o r f.utHls-and nnL nP 'f',:o:1llr • 

ily a pn•~OCll~ !•lt'\ '11lC lnve~t.i~·'ll ;,H1~ o( !~11to 
dPfPC't..s h~~rn1fttl C'l~ltrlrrT\,t; toyJ or frC!~"'n\Hy-
1\"'li·:tcd horpll "l"- r·nnld nll be 't ,;f!:ien com
pletel y fr•>n1 p1ilJllc vie-w, and jc, >m cr.ttcic.m 
of government 1na"'-ion or ftn·on.t~n1., vn10s..q 
my amf'"ltlmcnt ls t;doptccl. Thh i3 Lll~ clnn
ger v.:hlcll til~ AHA prnpn.<ml ~;c-•,1.3 t<> 'nrf'ct. 
'l'hesc nre rn.n•ly rDT lnVf'SLJ.guti<JJ.til 

Beyond LhC''" le; illmato co:h"<'l'!l:i, lite lla
reau 's lel l"r JliT·Cnts ar;::unvnt.> which 
reject t11e entlrf' Frc-NI<'>m of lHfornnLion Act 
and all f'lTorb by the P~"~""'"' 1\nd the public 
to find out v hnt t.'1Cir {'OV<'~'>tncnt n•pre
sent~tthcs nre nct.t>~lly dolnr;. 

The Uurrnu obj!"l ts that r:o\'f'rrunen t E'm
ployc!'S v:on.lt\ 1u1ve to tevlcw !11('5 to deier
mine v·llt•tht'r dtc•·1osme \\onld rc·tll\' \)eo 
hnrmful. (ln.d thul r.onH'one n1i~: 1 :t :..;l_lf' tf lle 
dlSE\.~!"f'efi \Vith f\rt "'' -rnf'~··s rf·l t · ·~t. 

Bttt. the run~l~lnrqta.l prcrnlf.P uf {.11.:0.. f'•·("e
dom or Jn(ormat l /\rt 1B p··N:i-.r!v Ull\L 
the opporlunlty t.(' ~<'Pi;: in(urn~';U "n.\ is t:•s
sentia.l to o.n 1:1fr)' nv•d cl~·ctor:,_ t·-~. It ls nlso 
1\J>.lotnntic tlmt on olTicinl sll01tlrl noL be tho 
~ole Judi!" of wllnt tw mu"t dleclo:;e abou t 
his O\\'U ,,,.,.f'ncy's R<'tivlt.le~. 

Surely if t.he eve nb of the Joct tw,., y~Rrs. 
collectt,cly known as ·wntcrglllc ha''" ta a:llt 
us nuy111lng, thE'y hs\·e un<'c'rlm.rcl vi\ <dly 
tho \Visdom o( thc.•e t.-·wo n.sr::ntnpllOll~. 

Sincorely, 
PII!LlP A. I! ·\ItT. 

The PRESIDING OFFICEH 'The que!>: 
tion is on agreeing to the mncndm,.,nt. 
On t.hls quer,tion ~he yeas awl n:l~'(; h'lve 
been ordered, aml lhe clerk v ill c:tll the 
roll. 

The a:;slslant lf'gislalivc clc: •,, en !led 
the roll. 

Mr. ROBERT C. BYRD. I tl'ltlOllllCC 
that the Senator from /\ • ku n- ,., rMr. 
FuLur.rGHT) . t.!H• Senator from Alu:;!'::a 
<Mr. GllAV.CL \, the Scuator from II' diana 
(Mr. HARTKE), the Sclu-;tor from SouU1 
Ca!·olina U/Ir. HoLt IN(.';), the S• twlor 
from Iowa ll\I.r. HU(:w::sl , the Srnalor 
from H awa ii <Mr. I Nouvr:> , the Senator 
from South Dntotn. <Mr. McOrn erN 1, 
the Senator from Rhode Lland <Mr. 
PASTORE), the Scn"l.tor from Rhocle Island 
<Mr: PEL:L >, and the Senator from Al::t
bamo. (!ll[r. SPAl:IcMAN) arc ncrr:·sarUy 
ab•.cn t . 

I further a nnmmce that., if pre:wut a.nd 
voling, the Sen·tlor from A!:-~ska <Mr. 
GnA\'FLl nnd the Senator from Rhode 
Island (Mr. PA.3lORr:) would C"l.t:h vote 
Hyca." 

Mr. GRIFFIN. I announce that the 
Srnator from Uttth (Mr. EcNNrTf"l. the 
Senator from Nc\V York <Mr. nucKLFY't, 
aud the Senator from Idnl1o <rvrr .. Mc
CLURE) are necc sarily absent. 

I also announce that the Scnntar from 
Colorado <Mr. D ollnNICK). I.Jle Senator 
from Arizona (Mr. FANNIN) , r.r1d the 
Senator from South Carolina <Mr. 
THURMOND~ are absent -on official busi
ness. 

I further rumounee that. if present a.nd 
voting, the Senat.or from South Carolina 
(Mr. THURMOND) " -ould vote "nay." 

TI1e result wn.s nnnmmced-yeas 51, 
nays 33, as follows: 

Allourezlt 
A Ikon 
Boyh 
n~aJJ 
Bl<len 
Drool'~ 
Burdick 
c~se 

Chile~ 
\hurGh 
Clark 
Cook 
Crn.u~;ton 

Eaglrtou 
FOil['; 
Hurt 
Haskell 
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Hnt OPi d 
Hnlllaway 
Humphrey 
Jac>:son 
Javtls 
Ken neely 
~ln.-..OUBOn 

Mnnsfl<'ld 
Mnthlns 
~.;1cG('C 

Ml'Jntyre 
Me leal! 
11Ht7rnbnum 
Mc>ndale 
MOil.lO}'l\ 

Moss 
Musl:i!> 

NAYS- 33 

Allen Curtis 
nakH Dote 
lhrtlctt Domcntc l 
B~1lu10n Eestlnnd 
Dt•nl~cn Ervin 
Bible GoldwRlcr 
Brock Grifl'ln 
B)'fd, G u llt'Y 

Hnrry F., Jr. !Iar"ctl 
ll)-rd, R.ohcrt C. Helms 
c:u1 non Hrnst:n 
Co\''"' Bud !lrston 

Nel•on 
f'tL<-KWOOd 
Pr--"rson 
PeiTY 
Prr>~lnire 
JW>icoll 
Uotb 
Schwdkcr 
s•: rrorcl 
6\fVf'llS 
~tf'•tt•nson 

Syrnlogtoo. 
Taft 
T>mnry 
Welckor 
Williams 
Youug 

Johnston 
LOll!'; 
McCl~llnn 
Nunn 
Randolph 
Scott, Hut; h 
Seott. 

Wlll.l11.1n L. 
Rtf"nnis 
TRitnncli:& 
Tower 

:\OT VOTING-16 

Dct nett !Tnrl kc 
Bucl.!"Y Hull Jnrq 
DoHliiii(k llu:::hcs 
Fnnnin Inouye 
Fulhrl"h • McCinre 
Grn.vcl · !\lcGovcrn 

Pn ·.tore 
Pell 
f:lpr~rkma n 

TllurrnoiHl 

So l\Ir. Hi\nT's amendment \Yas agreed 
to 

l\Ir. KENNEDY. Mr. I'rc~ident, I move 
to !'C!emnider the vote by v;llkh the 
amcnclmPnL was agreed to. 

Mr. MOSS. Mr. President. I move to 
. lay tha,l nwt.ion on the t::~ble. 

The motion to lay on the table was 
agreed lo. 

Mr. KKN'!'WDY. Mr. Prm,ident-
The PHESIDING OFFICER The Sen

ator from NTnssaehuscl.h. 
l\tr. KENNEDY. I yield to ille Senator 

from Pcnn~:>'l\'ania without losing my 
right l,, lh'.' floor. 

The PRT'SIDING OFFICEl1. Thr Sen
ator from Pcnm:ylY::tnia. 

Mr. HUGH SCOTT. Mr. President, I 
thank the RC'n:!l.or Irom Ma·;sachusctts. 

The PH.ESIDING OF PICFR. Will the 
Senator su~pencl? '\Vho yields time? 

Mr. KENNEDY. I yield 5 minutes t'> 
the SenAtor from rem1'Ylvania, or whnt
e\'er time he nceLls. 

PROGRAM 

Mr. HUGH SCOTT. Mr. President, I 
rise to inquire of t.llc t 1 isl.itu::ut~hcd rna
jot ity leader wllflL is lhr orcler of businer,3 
for today und for the ncar future, ex
prc,,~ing lhe hope 1 hat perh~1ps it may 
not llr neees~ary to be in ~·~>ssi n tomor
row, The dislingui~llcd maiorily leader 
did not know I was going to say tllllt. 

M:r. MANSFIELD. It is anticipated that 
tonig-ht. after the clispo.;itlon of the pend
ing b1L~iness. we will t11ke up the Bit: 
Thicket National Pre~erve, and I would 
hope that the two T exa5 Srnators would 
be in altcndnnce at that t.ime. 

Follovi'ing- that, we wUl lake u p the 
Hou::·e mc~s[l gP. rei a ting to the Produc
ti\'ily Commi~:sion ton·lOITOW. 

Following that, S. 3-133, the nal.l nal 
wilderness preservat-ion system. 

I must n.polor;lze to the disti•l[.'Ui~;hed 
dean of the Republicans, the r,enior Sen
ator from Vermont {Mr. AmEN), and to 
notify him that, after many months , 
finallv. after the ori~inal bill wn.s re
ported February 15, U:i73. It Is the Inten
tion to call up this collateral measure. 

· Calendar 771, S. 31;33, tomorrow. It. l a lees 
me a long time to attend to my rt,nd 
friend and colleague, my breakfnft com
panion for many years, but tomonow is 
the day. 

l\Tr. AIKEH. JI:Tr. PresidePt. I will my 
that this bill has bet·n 1mrkcd o'.·c r and 
" -orl,,d 0\·cr :wd workrd over for 15 
month~ llO',\', If It Is to be warted o~·er 
some mDr('. there will not be any llil1 
this 1;c~~ion of Con:::ress. It so hap wm: 
that 11 !tell you meet ~;omcbocty·s request 
r.nd \'.rilc i~ Into the bill, r-omeone will 
eomc up later, vfter r,omcone gotten to 
hlm, and he will ~ay, "We want that dif
ferent." 
A~ far f\S any differences bchYecn the 

·west and the E<>~t rtre eoncerned, they 
ha\·e been resolved. nnd I am very an
preciulive of that. I think the bill ",llould 
be pa.,scd now lf we are going to make 
a start, sett.ing out some 2·1G,OOO acres in 
the Ea.slern SL;<tes. and a study of 
another 400,000 acres. The East docs 
not haYe any of these areas and ''I'C think 
it is time we did . 

As soon as we reach full agrccm('ut, 
somehouy comes along with another pro
posal and 1t is delayed another month or 
l \\'O; and lllere is no more time for delay 
1101\'. 

1\Ir. l'vTANSF'IELD Mr. President. mny 
I sn\- I \\ n~ joking \\'hcn I ~:aid I 1\'0.:> 

yielding tn l'ress•1re, bcc[lu;;:c llle Sena
tor from Vennont understautls that I am 
keeJ,[n[{ a promise made bcfo ·e the Me
morial D[ly rcecss that it \\Ol!ld be! taken 
un when we re-turn. 

-Then. of course, conference reports ancl 
other bills on l he c11lcadar will be taken 
up. and it J!; nnt.ir'lpntcd tha t the defense 
uuthori7.ation !.Jill \\111 be hid before the 
Set,atc tomouow. Perh~w~· opening state 
ments will be lll'lrlc. but no nclion will 
be undertaken Wllil Montlay next. 

AUTIIOTIIZATION FOR CO!I!MITTEE 
ON FINANCE T O TIEI'ORT II R. 
8~15 BY MIDNIGHT 

!\Ir. !1.11\NSFIELD. Mr. Prc<;ident, I nls•J 
a ;;k: unnnimous conf:cnt at tllis time. \\'ith 
the con1n1t of the S' nate; that !.,!1e Com
mittL'e on Finance ha >e \U1til muihi.«ht to 
report H.R. 8215. < 

Mr. MANSFIELD. That is correct, but 
we are going to be in tomorrow, I nm 
huppy to state to my friend tl1e distin
guished Rrpuhlican leader. 

Tlle PRF.SIDING OFFICER. Is here 
objection? :-

jl,1f. MANSFIELD. This is n ruh~ tar
iff bill io which has been appeft~ed au 
amendment having to do v>'ith he com
mon fund, I understn.i1d that· t 1ls bill has 

Mr. HUGH SCO'IT. I htwe cllE;Chllrged 
my puty to ·my colleagues. 
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come out of the Committee on Finance 

unanimously. I see the <llstinguished 

Senator f rom Wyoming over there. 

May we have order. Mr President? 

The PHF.SIDING 01''-<FICER. The Sen

a te will be In order. 
Mr. :MANSFIELD. And it is my undcr

slnncling that the so-culled common 

fun d hns to do with collcr'c investments 

made up of private donaUons and thnt 

ii it is not altencled to shortly, it v. ould 

create economic h ardships on the col

leges to be involved. 

I So I would hope-and this, of cour~<'. 

would be subject to the approval of the 

Senate-that whcu that bill is reported 

out of committee tonight and is on the 

calendar tomorrow, with that kind of 

a time limiting factor, the usual con:::ld

eration will be given to the posf>ibilit:Y 

of perhaps t nklng it up tomon-ow. 

May I say, if there are any other 

amendments to be o!Iercd, I will pull it 

off the calendar and we will tun1 to 

some other measure-with tlle proviso 

of some minor tarif! mea$ure havin~ to 

do with ~;hoc leather , because this mntter 

is very importnnt to colleges that are 

dependent upon private funds to survive. 

The PRESIDING OFFICER. The time 

. of the Senator has <'XPi r<'d. 

Mr. HUGH SCOTT. Mr. President, will 

the dlstinr~ui:;hcd SPnator yield me an 

additional5 minutes? 

\ Mr. KENNEDY. Yes, 1 yield such time 

1 as the Senator may need. 

PROGRAM-CONTINUED 

·-' Mr. HUGH SCOTT. The dlstin~uhhed 

m a jority leader referred to the Big 

Thicket. 
, Mr. MANSFIELD. Y( s. 

Mr. H UGH SCOTT. Many of nn col

leagues ll ave mentioned that we seemed 

to be goint; through some sort of little 

thicket. Wbile I cert:-~inly would not. 

characterize it as legi~latlon of the felin e 

persuasion, I am delighted that the dis

tin guished majority leader has mcn

tton<'d the defense ELUthorizatlon bill, be

cause we need to ,::Pt our teeth into the 

"big ones,'' as the Senator is aware, and 

a s the whole Senate is aware, if we are 

going to get our worl;: done before the 

r ecesses we have been assured of getting. 

I hope that followil1~ the defpnse au

thorization blll, if there are any other 

''Big Thickets'' in the vicinity, they will 

be brought in at the earliest possible 

time, and I know he \\'Ill receive the co

operation of the minority and of the 

ranking Republican members of the 

committees in that. re•'anl. 

Mr. MANSFIELD. Yes, indeed. Mny I 

express my thanks to the dlstill';uished 

R epubllcan leader and to other Senators 

for the accommoclat,ion and understand

ing they have shown in helping rlear the 

calendar as much ns JlO$sible so th:tt we 

can get our work done insofar us it is 

possible to do so. But I tll.ink I should 

say, in nll candor, that aft~r the defense 

authorization bill is disposed of, it. is 

anticipated calling up H.R. 821'1, to which 

there will be SQme amendments proposed 

and which will entail some debate. 

.. ,_ un.r:."P I'U"'OTJ'. May I ask what 

Mr. MANSFIELD. A bill to which POW 

tax amendments and depreciation allow

ances may well be ofiered. 

Mr. HUGH SCOTT. I thank the dis

tinguished majorit.y lender. 

Mr. President, I a m not responsible for 

the expletive deleted there. 

ORDER FOR ADJOURNMENT 

Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that when the Sen

ate completes !ts businef's tonight, it 

stand in adjournment until the hour or 
12 noon tomorrow. 

The PRESIDING OFFICER. Without 

object.ion, it is so ordered. 

AMENDMENT OF l"REETIOM OF 

INFORMATION ACT 

The Senate continued with the con

sideration of the bill cs. 2543) to amend 

section 552 of title 5, United States Code, 

commonly known as the Freedom of In

formation 1\ct. 
The PH.ESIDING OFFICER. The bill 

is open t o further amendment. 

Mr . KENNEDY. Mr. Prcsideut, I yield 

myself 1 minute . 
The Senator from Kansas has men

tioned to me an amendment which he 

was con,~;ideriuq offering to expand one 

of the exempt.ions dmling with medical 

research, and its relationship to thecate

gory of confidential informntion . Al

though we have no spcf'iflc infom1a.tlon 

about it.s impact at this time, I have in

dicated that. I will work with him to re

view the propof:al and mn.kc a dctermlna~ 

tlon as to its merit. The Senator would 

then have the opportw1ity to otTer his 

amendment at a later time, perhaps to 

a health bill that will be pending. 

Mr. DOLE. Mr. President., based on 

that assurance, I would like to commend 

the Judiciary Conunittce's Subcommit

tee on Administrative Practice and 

Procedure, under the very C..'l.pable lead

ership of the dlsllngul,hcd Senator 

from Ma.ssachuseLl,<; CMr. KFNNEDY), for 

its work on this bill to rl'fiue the pro

v!:o;ion.s of the Freedom of Infon11atiou 

Act. 
I think t!Jey quite properly endm.vored 

to conl.'Ct wme of the many problems of 

implementation created by the deilcien

cles and shortrom1ngs of the existing 

law under section 552 of title 5, United 

States Code. However, I am conc!'rncd 

that, as spelled out on tJ1e first pav.e of 

its report, the committee chose not to 

approach and aLtempt to r esolve the 

clil1iculties emanating from tl1e "excep

tions to disclosure" contnJ..ned in sub

sec\.ion (b) of t,ho relcvnnt 5ectlon. 

They did so. app:J.rcntly, on the prem

ise that such "exceptions" bad been sub

stantially clarifled through numerous 

r eported court decisions. I would llave 

to t a.ke Issue with this position, pnrttcu

larly as it involves Item 4 pertaining to 

"trade secrets," and the definition there

of. For there arc many yet unsettled 

questions 1I t.his area, probablY a.s tJ1e 

result Qf our fa.ilure to adequately spcdfy 

by st.'1tute exactly what is meant by such 

a "secret." 
. " -- - • - "' "- .t _..neJtlArM of!erlng 

to S. 2543 the following amendment to 

which Scnn.tor K ENI'EDY has referred: 

On pl'gc 17, between llncs 12 and 13, insert 

the following new subscct.lon: 

Section 652( b) (4) o f title 6, United States 

Code, ls amended to read a.s follows: 

~(4) trade sccrct.q and commercial or 11-

nancl n.l lnfonnat!on obtlLlncd from a person 

and prJ v!lcgt'd or conlldcntln.l, lncludlng ap

pll c!~tlons !or rcG<'f\rch !;l'll.nts based on orig

inal Ide u.s." 

Mr. President, very briefly, t.his wn.'l a. 

simplo amendment 1I1t.ended to clarify in 

part tho a.pplicatlon of the Freedom of 

Information Act a.s It direct.ly relates to -

r esearch grants. I have received .several 

letters on this subject from Kansas cdu

cator~speclally those a.s.soclatcd with 

medicn.l or other scientific lnvestlga..

tions-all expressing criticism of the 

act's Interpretation and ultlmn.t.e impact 

on original experlmentn.l project studies. 

COMPETITION IN RESEARCU 

Basically, t.l1c!r arguments have been 

that research , like any other free enter

prise, is high ly cl'lmpctitlve. And wh1le 

individuals capable of performing ex

perimrnts using the ideas of others are 

rather plentiful, creative individuals 

with new Ideas of their own are much 

less common. Thl'refore, It is extremely 

important that UJC Ideas of such in

vestigators be protected. 

It seems to me, then, that the scien

tist who applies for a r esearch grant, . 

ba.sed OJa his original idea, Bhould not 

h ave to 1isk the exposure of thn.t notion 

in a public do~ument. for anyone to test 

before he himself has the opportunity 

to be awarded funds to perform the 

necessary experiments ; that Is, the con

fidenti a lity of an application for a re

search grant beinf~ the integral part of 

the granting process that It is, the safe

guardmg of the ideas contained therein 

should be Imperative. 

PROTOCOL CN GRANT APPLICATIONS 

This very standard has been generally 

Invoked 1n the past, as cl e~cribed by Dr. 

J ohn F. Shennan, Deputy Director of 

National In..stiLutcs of Health, during his 

testimony before a House subcommittee 

surveying the granting process in hear

ings of June 1972. Certain portions of his 

remarks a re particularly pertinent, I 

think, and merit the attention of my col

leagues. 
R eading from his statement, Dr. Sher

man said that--
The information provided !n gr:mt ap

p llcnllons submitted to the NIH Is treated 

as conficiPntlal. lkcause rer,('n!'C'h se!entis1s 

and ncndemic cllnlel!ms owe their advance

m ent nnd standing in the scicntlfic com

munity to their orlr,-lnal research contrlbu 

tlons, their cr<'ative Ideas aro of critical im

p ortauce !\Del rcaearch scicnt Lsts carefully 

protcct their ldl'n.s. Thus, to the sciNJtlsts 

and to tho rcRrrrrch clinician, research rle

slr~ns and protocols are regarded and t1 en ted 

as proprietary Information, just M lrnde 

'ecrets are protected by the ccft~'llJlCia l and 

!ndustrla l secLor. ~ P.(> 
II we aro to encourage_, lgorous coJ\lP U

tlon in healt h research, the NIH must' fC· 

spcct applican t s' ldei\S ami p rotect thc&l. It 

they could not be a ssured_ or thl.~ con{ld~n 

tlo.Uty, w e IJetleve Lho NIFt1-cvlew s}'ilte4\ nnd 

ita encouragenv~nt o! scientific comP:etltlon 

coultl not be 1mstalncd. SCII!nt!Qts_w.ould not, 

l!l lpply the explicit deta!la of Uu~lr propoued 
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res~aroh npprooch and methodolor;y essen
tial tor competent rovlew, and tllo NtH abll
lty to obtain errcctJve evaluallou o! scientific 
morlt tor further proRrnrnmnt.lc Judgrnenls 
would be markedly bnmp<>rcd. 

l\1:r. Prcgident, I nslc unanimous con
~ent thnt the renwinltw selected extracts 
of Dr. Shermnu's testimony be included 
1n the RECORD ut this point. 

There being no objection, the testi
mony was ordered to be printed in the 
RECOR D, as follows: 
PARTI<\L EXTRAtT or TESTIMONY OF DR. JOHN 

F. SHERMAN, D F,POTT DmF.C,.OR, NATIONAL 
INf<TITUTF:q OF IJf.At Tll. DURING IlFARINGS 

13F.I'OtU: A SU!lCOMM1'f1T.li: OF THF; COMMn'TrE 

ON 0 0VEUN1\IENT 0PER/\, IONS 

FLOW OF I NFORMATION TO THE I'UDLJC RFGARO

ING 'l·n:r. nr:St~I\RCIJ C1'1ANT PROURAll.t 

1 . App!1cati0fls 

\VhllP. the substance of the research grn.nt 
appHcnllons Is consldN"t'd to be privileged 
in!ormntlon, a notice or thP nppllcatlcm Is 
sent to the science tnformttf(on exchanr;e. 
'l'lle science information excl1anp:e IR an in
f ormational sygtcm operated by the Sml!ll
sonian Institution. 

Secl~on 1 of the research grnnt nppl!cat.lon 
is entitled "fie<'earch ObJ<•rtlves." This par
·tlcular she!.'t contains no prl\·lleged Informa
tion. It Includes the name and ndclress o! 
the appllrant orgnnlzatlon as well 1\S the 
nnmc and other pPrlinrnt Information r!.'
gardlng the profes~!onnl per~onnel engaged 
on tho projt.:ct, the title or the project, and 
an ah<' tmct of the proposed project which 
h ;\." hepn prcpnrcd by the principal lnvcstl
gn~(lr. 

Tl\1° shC'ct Is r-t'nt 1.0 the sc ience l.nforma· 
tion .-.xchnnr;e nnd la £\Vrt'll\hle fron1 them 
when the project Is ftmd•·d The pnhl!r., par
ticularly the t;cientlflc coaummlty, mn:; re
q uest that lnfmmat IPn nhont !m!lvld•.tnl 
projects or nggn'Ralcs of pmjccts from t11rtt 

organization. At the time nn a'IH'Ird 19 mml ' , 
thl;o Information Is ah;o provided to tho 
SSIE, plus Information regarrting th~ dnllrr 
amount or the nward. 

2. Rcsrarclt gT<tnt awards 

Puhllc notices o f the research grnnts 
uwrtrclcd by the N1H aro made avallrtblo tn 
a number of publlcnt tons: 

(a) Each year ll cumlllntlve Ust o! awards 
mnde during the prevlour; fiscal yenr !s puh
l lsh!'d In n Gcr les of volum<'s entlt.lcd "Public 
Hl.'nlt.h !service Grants nnd Awards" through 
the U.S. Om·ernrnent Printing Ofllce. Data 
wHh rer;nrd to the nwards arc brol:en dowu 
tn a number or fa~h!ons. Principally, how
ever, th!o !s by lnslltuttou. by States, by 
p rincipal In ·esLtgator, the project tttle, the 
Initial review r;roup, tho gmnt number, and 
t he dollar amount. 

(b) The Dlvt r;lon or Research Omnts nlso 
issues a two-volume scrll'R t'nch year cnUtlcd 
"Research Omnts Index," whlcb dL<plays 
the grant awards by major ruhrlc headings, 
such M a r thritis, brain lnjnry, gnstroin
test!nal circulation, et cetera. ThO) rt•sel\rCh 
grants 1\re nlso tudex!.'d by number ond alpha
betical ll s tlnf'S of i nvestigators. 

(c) In ac!dlilon to these formal publica
t ions, lnte1im l!s.lln(('s of grant awnrds nre 
a lso nva.llahle to ln terl":;l.ed lnrtl\·lclnals or 
orranlzatlons. t nclndlug mcml.>em or the 
p res.<. Not.lct> of a grant 11ward Is also Rent to 
the congres.•;ioual ncprc~entnt!ve In Wllo.!•O 

dlsltlct tho grnntce tnRtltutlon is locatrd. 

3. Notification to prtnclpnl tn !!csttyator rc 
application., !i•htcl~ are disapproved or "ap
]Jrot•ed but not funded" 
F ur those nppllcatlons which nre d isap

proved or, tlloug b approved nre not nwnrdcd, 
lnlormatlotl summari7.Jng t.he reviewer's 
opinions regarding scientific mHit wtll be 
sent to t h e principal lllvcstlgator ttpon his · 

original ldet\S or the princ ipal itwcsH~;ntor 

nnd reflects on llts qnnliflcallons n.s a ~clen 

tlst, !t Is not rciPa<'cd to any other reqncst or 
without the prluclpnl luve,;llgalor's conseHt. 

Mr. DOLE. Mr. President, 1n spite of 
this practice In the trentmcnt of grant 
applicut!ons, the courts hnve, unfortu
nately, not always sren fit to Hccpt It as 
bt>lng in compliauce with the Freedom of 
Informa tion Ad provl~lons . And I think 
this may be clttt> In gn•at pnrt to lhe vague 
languag-e lf~l.'d 1!1 the previously men
tioned "exemptions" subsection. ' 

In f act, lu ruling lnst November that 
p rivileged rci:narch grant Information 
must be made puiJ!Ic, U.S. District Judge 
Gesell admonhhcd CongrP!'S for its" • • • 
imprecise and poorly draftrd freedom of 
information statute." I believe the entire 
bLJckdrop and rationnle of that deci
sion-which is currently on appral-ls 
lmp01tant in the considera tion of this· 
nmendmcnt, and usk unanimous co lSent 
that the complete memornndum opinion 
aud order be printed In the HEcono. 

There being no objection, the de
cision was ordered to be printed ln 
the RECOI'D , US follows: 
[U.S. Dl stlict Court for the D!~;trlct of Co

lumhla-Clvll Action No. 1279- 73) 

\VASHING'rON RFsr.Ancu PnoJFCT, INc., PLAIN• 
Tl!'F, Vr:nsus DF<' ARTMENT or H!'ALTH, ED
ucATION, AND \VF!FARE, AND CASPAR W, 
\VF; UWUtuER, Dr,:>' END,\NTS 

:M . ..£1\!0ltANOUM OPINION 

PlalnWt lnvol<E'S the Freedom of Infonna
tlon Act, 5 U .S.C. § 5f>2, and s!'eks to comp<'l 
production or cerbln records from the De
partment of Health, EduratlC'tt, and Welfare 
and one of Its <'otw!lttwnt llr;cncie~. the 
Nl\llon!\1 Instltut.e of 1\Tont..\1 Renllh 
( N"I~!H). An Injunction and decl11ratory 
j n<l"meul !lre s•Juh ilt . Plnlnllti'a wr!t.ten rc
qu <', t f0r protl 11ct Jon, lnF)l('Cllon nnd copy
In~ of ~!"' tf:.ed rt'<'orcl s has brf."n tully proc
essed throuf;h appropriate admln!stratlve 
cltannch n nd tile ,,,·; uPs nre accord! nrly 
p rop<'rly hcfore t he Court, \l.hlch hn.s jm is· 
d iction under 5 U.S.C. § 522(a) (3). 

On April 13, 1973, pl nlntl!T requested, wHh 
d etailed s pcc11lcallon, documents rel ating to 
eleven deslr;n!llell rcscn.rch ~mnt8 by the 
Psychopharmacology Research Drnncb of 
NIMH !or studies on the drult trcatnicnt or 
chlldrcn wlfh ll'nrnlng dlfficu J\,Jes or belmv
loral di sorders, particularly hypcrklnosls. 
All but two of the re"enrch {(rant.s lnvolvo 
the u~e or one or n combination or stlrnulant 
or antl-dC'prt>ssnnt drugs, Including methyl
phen idate (IUtnHn ), dcxtroamplwtamlne, 
thlorldn<" lne nnd lmlprnmlne, on selected 
school age nnd/or pre-school cllllclr<'n. 

All of the grants arc ndmlnlt; tcrc·d by pub
lic or private nou-prollt cdncallonal, mc><U
cnl or research l n~tttutlons. None or the 
grants !s conrN·ncd with the production of 
marketiug of the drugs being tested. Their 
purposes include the dctermtnntlon o r optl · 
mal dosoge levels n,nd treatment Hchedulrq; 
the lc~nt lficatlon or po~slblo barmfnl side 
effects Btlrh as d rug addiction a n d loss o f 
weight; the mcnsurernl''lt or tho eiTeet ot 
di!Terent dntg:s ou lertrnlng, Including the 
existence or stl'lte-dcprndeut lt'nnllng; nnd 
the development o! Improved n.sser;!mwnt 
techniques to measure the cmcncy of drug 
treatment on chlldr('ll, 

l"ollowlng a series o! conferences a nd 
ad mlll.lsLmtlvc nctlons, which need not be 
reviewed h ere In any dct.o.ll, a coni<Iclerabie 
numuer or documents were furnished. Row
ever, as o! July 27, 1073, the following cnto
gorlos of documents were still being with
held, and It is upon these Umt the IH!ga-

(a) with regard to previously approved 
grant nppllcntlons, the narrative statemen t 
and nny rela ted exhibits describing In detail 
the resC'arch plan to be followed ( sometime~ 

referred to 1\S the researc11 protocol or re 
search dc>slgn); 

(b) with regard to previously appro\•eu 
cont.tnuntlon, renewal or supplemental ap
plications, the comprehensive p rot;ress re
ports dPscrtb1ng the results and nccompllsh
ment s or the projects sl nee tile lnst suclt 
r eport: 

(c) t.he entire text o! all si te visit reports 
and "pink 8llcet.s" prepared by outside con 
sultA.nts and NIMH starr during the agency 
review of the applications; 

(d) the cntlro text of all contlnunllon 
and renewal applications which )lave not yet 
been approved. 

For the purposes of analysts, these vart
ous documents will be referred to simply 
ns grant applications, site vtr;lt reporls, a nd 
" p ink sheets." 

After some dlsco~·cry, the matter enme be
fore tho Court for final henrlng under au 
arrnn gcnwnt developed Rt a status confer
encr. 'I1lo pnrt!!'s prcsenlcd In cam,ra n por
tion of a slnt:,le grant ftle nt'lrked to show 
the type or luformn.t!on defendant bell evPs 
mny properly be withheld under the Act. 
'l'hls file, as mark<'d, was al so given plnlni Ill' 
informally. It ~·M a f,'TI'Cd tl111t the determi
nations mane by the Court btiSed on this 
exnmple would control the dlspo.~ltlon 1\S to 
other ·slmllar matelial· OO'I~ered by plnlu
tlff's request nnd presently withheld. After 
the record wn.,q cornplct.cd, t he pnrtte~ pre
sented ar~umC'nt and were allowed to file 
post-trJal l.>rlefR. 

I . Nlli!II grant proC"cdurrJ 

13C'!ore turning to the conflic ting ln\C'r
prctntlons ot tile Freedom of Information 
Act presented by the partie~. the n.nture or 
t.he rnn·tcrt!\1 requested must be eh'lbornted 
nnd Its slgnHicnnce !n the chain of the grant 
process el<J.>Ialncd.' 

The Nt•tlont'll Institute of Mental Henlth 
opt•ratcs a du!\1 SJ.-,;tem o! review tor nil major 
rr 'rarell projcc\..1. 'I1te first stage Involves the 
Initial rev!cw group, (som<'ilrnes cnlled a 
st••dy r.ectlnn or review commit tcC'), made 
up or from 10-20 nongovernnwntn! t('('hlll<'nl 
consnllant,s. ' \ho aro nppo!Pted by the Di
rector or NIMH for overlt~pplng terms of up 
to four ycar<3. l'r.ch branch or c.-enter of t.he 
NIMH Is sNved by one or more review groups 
q ualified !n n ~·pcclfic field. There are np
proxlmately 20 N1l\1II review groups for re
searc-h project g-mnt.s, 1\8 well aa rovtew 
groups for lonr,-torm progra m grants, small 
grnnt,q, fcllmvshlps nnd trnlnlng. Tit('re Is at1 
Executive Sccn•t.ary for l'!l.l'll rovlew group 
who !a rm NIMH employee •md a ch!\lrman 
who 1s appointed by the Executive Srcro
tnry. 

Each nppllcatlon Is 1\SSig-t\Pd by the Execu
tive Secret!•ry t.o one or more members (as
signet's) o! the initial rc,1cw J;TC>np for. tudy 
nnd comment, Assignees nre S!'lectcd bcct'luse 
o! their expcricnee and COTl1PC'tence in the 
arcns covered by the proposed resrnrch. Non
corrunlltco mem.bers may ttl,;o be a.skcd to re 
view n project on an ad hoc bar-13. when the 
Executive Se~rct.nrzt:!e' th!\!- the. cu. mmlt
tce Itself lacks e:>rp(' S«; Jfl ·e" fll>' n.rca. 

When addltlot~~ rormr1tl ~ s nC'('(led , 
the Executive QQretflry may-..- blain 11. 
through correspo tit-nee . by tel"P te, or b~·· 

a ~tte l"lslt cond1t~.r ed by the r~ w grotu.• 
a ss ignees. Site \'1~~ mny al 'Xl liS cqur'5 tecl 
b y t he asslgnc<'s· themselves" 1f'n tile ,· 
believe !t wlll atd their •Jew ot th~ 
project. Site vlslt.q are rnlly used !or 
unusunlly large or lnultldlsclpllnary nppllca 
ttons, or when It ts de<'med Important t.o mee ~ 
personally with the Investigator and Ills or 
her associates !n order to obeerve the physl-, 



s 9310 CONGRJ~SSIONAL RECORD- SENATE illay 30, 197 4 cnl fa~lllllrs and equipment which ,.,.;II be u"'d or to observe It pnrticulnr expcrlment.nl technique In opPrati on. Vhltors may make surgeslJons for chnngP.S In the prnpoEiPfl research plan, and a revls~d protocol or addcJHlum In somctlmPs submitted to NThfli following the site \'hill. 
At the conclu~lo11 or the site vlsl!. the t<'am meets In exrcutlvc sc·sslon to d t.'·russ thc.'lr reactions nnd to formnl nlc n. TP('omnwndlttloo. One a~slgnec Is cldrgnt2d to write up tile t<'arn's tlndlngs, sometlnH'S wilh the a ssistance of wrltten n•ports from the other vlrltors. The silt• vt.,lt rqlOrts nrc r•epnred on behnlf or the tt'nm os a whn!e m•d they do not Id entify cvniuallons with particular n embers of thP si te visit tenm. 'l11e site visit rt'port or, when no site ''lS!t was hf'ld, a written ev~tluat!on prcp~trecl by one o! the n.sslr;nN'S Is made pnrt of a gnmt book whic'h Is sent to each mentber of tho lnit,lal review gro\:p four to six "'"'"f:s bt'fore Its meeting. The ~rant book also C<'lllal!>s a copy or the completl' grant o.pplkntion for each project which is scheduled to ll e revlew•'d. 

I nitia l review groups meet tl- roe tlnws a :year. Tl1c Clinical p,;ychopharmacolo!-(y HeS('arch Review Cumm!ltee, whlrh n•·;tewed the grants Involved her!', considers an nvcrage fl! t.en to fi fl et'n nppllt'atlons nt c;•ch meetIng, Including st>pplcmental 11:1d rcncwal appllcal i0ns.• Ench propw;cd re ·•·nrc It project Is r"vlellcd t>eparntely for appro-<imatety 45 "'lnntN• to an hour. The p1tnctpal a<slgtv·o dC"~Ct !hPR the pre l(>t t ntHl preH'n1s t 11e llndlngs or the site tc•i11 visit. 'lllo other visitor" also pi'Pc.ent a crlt ique of th<' projf'•·t, ami Nll\11I st;•ff mny hP w·J<ed to commrnt. T'ollow\n~ tlw dl.;cus,;inn IUJ.d nftf'r a. <'nnoonsns has' bPC'l TC~tchc I. a form~>l vota 1s t nkE"ll on eaoh project. l .C I~ Is llpp:·ond, ce.~ll member or th .. commiitce thou ._.. Jgns n :wat.h· g lo th" project. vrhtch 1s uMd !or detern!lrnln~: fumltng priorities. TI10 minutes cf eneh mcPUL1g contain n. eempJet10 ntt.>ntlance u~t and do.to. on I ll,;~ n111mbcr or approvals, dlrnpprovnls and deferral~ oi appll· cation~ considered, but tlH'Y do not cont aln a summary of tll•' dlsctt'- ion rega1dint; o.ny appllcMl<nL 
AH~r the meeting of the inltial rcvlew gn>up, an NIJ\,111 slall perr.on prepares n Snnlmnry :;>tntemcnt ("pink sheet") for eacll grnnt. contain lug In It rlngie d o< lllllf'llt a bnef deserlpllon of th<' proposed rc earch or tralnlnr; r:rnnt, rcqtH'st, nnd \.he snlJ;,t~ntlvc consldcral!ons that !eel t o the spectnc rccommcndnt!on, including In the ca··e of n spilt vote the r<'"-';ons for bo\.Jl ma]01 it.y and minori ty opinions. The :3\atement wl1l nurmally dl gr n~s the baclu~rotmd and compt teuce of the tnvPsl.lgntors, nny special u,;l-Jr<'t> of the far!l!tl£'s e.n<l equ!pmnet, and wh!'tller the budget Is npproprlnte to the nim~ and methodology or the project. Where humnu l'IUbjPcts Involved, til<' Stnt rment &honlu lnclnd!' t11e opinion of thP review group on the rlsl1• tm·oiYecl. In addition , the stte visit report, If one hos brcn written, Is Incorporated by reference Into the Statement. All nevlcw Commltee acllons are considered to be collective and nnonymous. TlH're~ !t re. tho Summnry- Slntcmt>nt does n ot attribute cvnlnatlons or comment~ to anv tn~ l'llv!dunl member, H t wo or more meJnlJ(•rs vowd ngn!nsL tl e majority rN·omnwJ HI,\I.lon. their opinion ts o.IR<> summnr!zecl In the Statement, without idcntlf~ in£; the members .Involved. 

The RtatcmPnls nre t!1c principal source or 1nformn tlon re~rd!ng the application and •he recommendation prot•ldccl to the National Advisory Mentnl Henith Council: they aro also used by NIMH staff to provide Information concerning disapprovals to applicants and to follow the results of approved proJects. According to the NIMH Handbook, at 
.Po<nnotes at end of a.rtl.cle. 

32, the Statements are "perhap~ the most lnformat!'fe document In the history or the grnnt." 
The second s~nr:e In the dnnl NIMH r<'v!ew procc,-;:; Involves the National Advisory l\1!•ntal Hcn.itJt Council, a body se t up hy statut-e to "atlvl""· consu lt w!\.h, nnd mal<e recommcnd·ttlon~ to, the fSecrctaryl onmattcrc. relat!n .~ lo th e n<'ll vltles nml functlnns of the [Public H<'althf Scrv!PP In the fi<'!d of ~rental Health" 42 U S.C. § 218(c). The Council !B spcc\flcst!ly nttlhorl7<'<1 "to rcv\Pw rcsr1trch proJ~ ts or prn~~rams submitted t.o or lnlllated by It Jn tile field of mental health and recommend to the &cretary ... any nucll p~o]Pcts which It b cl!<'vcs show promise or m:tl: lnr; vo.luable contrJbullon3 to human knowledge wtth rc"p<'ct to th!' cause. prevention, or mrthnds of dia('noois and trentmeat o! psychiatric d isorders." 42 U .S.C . I 218(c). The members of the Cotl!H'll are the Ass istant Sem·ctn.rv for Ucallh, the Chief M~dical Olllcer of the Vcternng' Ad m;n lslrnt!on, a mcr\lcf\1 of!i[·cr designated by the Secre•,arr of Def,.nee, and twciv" public rr'embers n.ppolnted by the Secretary of HEW. The Nallnnat Ad vl<ory M<'ntal Health Council meet.~ three tirnes n year for two or thne days to rcvirw the "recomme ndations" oC all of the Initial r!'vi-PW r;roups within NH-!U. The Council reviews from r.oo to 1 ,000 ~:mnts dur!n r.: earll meeting. Except where a 'Jlcr:I>Ll rcqncst Is maclr, the Council members do not. receive !ndlvld tll\l grnnt applic:\tlon~. Their rlerlslon IR bfl""d S0ll'Jy on tho rt!vlcw gmnp Summn!y S\tl.lrnwnts.' Except for fTnntB on wlllch " "J)C<'I~I que,,tion }S rntr.ed (no more than nve p~rrrnt or the grantr.), the Counril approves the rcc,..,mmcndnMons ! rom cnch rel'lew group In a bloc-k. Ccm;equpn+!y, the Coun('i\'11 ' 'on.,nrn is with questions of r,eJirt:\1 policy ttl.ld or program prlmHy, nnd not wi•b tho ~cit'n-1/illc m1•rlt. of nny lndl"v\d"ll\1 np;>lloo (Jom!. I"o})O\\"'lll!~ P[lflTOVILI by the 1\. .... t.icnal AdVi~ory 1\lcnt"l i;<>,•lth Council , rouci:lne: of a pro,lech Is oonttn<'cnt \lpo!'l !.h-, avallnlJm t,y ~r funds. Gcnc r~l prlmitlCti for hmding IU'e det.crmlned by tnC' Dl! ~ctor of ND.lH. with 1-hc o.<lv!cc of the N'lt!nnal Advl~ory Mcnt,l.l Health Council. Within these RCllera.-1 prlorltle3, 00 percent or the npprO\'Nl r;r11 1h nrc funded in the order or nulllerlcr.I priority set by the !n!tln l review group. R~scarclwra are not.!llPd or the grant aw·nrcl by nn o.wurd letter and n formnl notlrP. both or which nro sip-ued lJy the Nli\IH branch chic!. Tile award letter sl-a~eq that the project hns been approwd by the !n!tlnl rev!rw gronp and the Nntluno.l Advisory tlt'ntal rrcnltll Council. 

li ~ 1'hc a.ct 
The' e procedures gt>nerate a prodl~lmts amount of lllforn1allon conc:rruln[; the propored rc,,enrch project~ and the nlloC'ntlon o! fnn<ln amonr; tlH'm. Nii\l!I lncnrporates Into Ita appllco.Lion Inst-ructions a wnrnln!( t hn.l. somc of t.hls informat.lon must be mrtcle a vn.Jinl)le to the p\>bllc under the rrce<lom of Information Act However, It sprc!ficnlly ll.'·SUres the n.ppllc!mts tho.t, the following in :rormatlon doC'! not fu.ll wlthlu the tNms of tllf' Act nnd will not be dbc loscd to t.11e . public: 

a , Appllcn t Ions !or research r-rnnt su .port n.re considered to be prl v ll<'1;r•d tn form rttlo n . Untll such Limo r.s an opplkaLlon Is approved and a vrnnt awarded, no lnformntlon Is cllsclo:>cd except for the usc of Srctlou I of the appllc~ttlon form PliS-398 and the notice of resea rch proJect fom1 PHS- IG6 by the Science I nformation Exchanbe ln connection with i ts rcspons!b!Il!:ic.~ for exchrmge of ln· !onnn.tlon amr:mg p~rtlelpn.tlng 11.ger1ctes. b . Scct.loll II of the oppllra.tlon !onn PHs-398 or tho corrt'spond!ng mnterlo.l In application form PHB-2500. 
c. Details of estimated budgets. 
d. Dlseuss!oua of appllcatlonn by advisory bodies,. Plnintur chal lengt'l!l this intl'rprotn.Uon of \he Ae\ and N!MH's co<naequant with-

holdi!lg or substantial portions or the qrant applleatlon.~ , "'pink shect.s,'' o.nd s ite v!slt report.s rcque.~·tcd. 
In resolving this d ispute dispu te, the' Court Is faced will ~he lnlthLl d!ffic\tlty that the Act on Its fa··~ docs not r:;lve SfH•ci al cm"idcrat!on to the !lcld of mPd I ca.! resenrch or the problPm of t'r<tllt. nppllc•ltlons. Accorclin p;Iy, as Is usual tv the c·~"" wh,' re the Com t must attempt to · npply this Imprecise and poorly drafted statute to n sll •mt!on npp!trcnt.ly never cout,empl:lted by the Congre$3, it be- . comAs ncces,ary to resolve the contron~rsy by reliance on t\1e h!g'1 glws which lite lcarnpd dccbions or thiH Clrcnlt, hn.,·e been rcqnlrt'<l to place on the leglslat!nn. Tlle lnl tiltl flltt',tlon for cons iclcr~t ion I< whether the ""pink r.heet, ," slte v! s lt reports and gmnt nppllN•tlons 11.ro d ocuments comIng w!!.h!n the dtFr!nsurc provlslnns of § 552 (a) . Under the clec!s!cma In this Clrcult. it Is clcnr that thn NJMH !nit\'11 review groups constitute "npf!ne!es" as ! itnt term Is, used In tl>e Act Sr(', e .q ., Gnun man Aircraft Engin!'crill!7 Corp. v. ·nencgoti•ttwn BeL. No. 71-17!10 (D.C. Clr . Jnl.r 3. ll:\73) ("Grumman II" ). They "serve ns a dl>ocrcte, clccision-proclnclllg lnycr" In the appl!c:•tion proc('<:S nnd the priorities they ,..t rccrive only pPrfllllCtory review by the l'l a lional Advi ,nr y Mental Hen.lth Connell. /d. :LL 10. It Is equally clenrlndeHl not ccmlf'sted-~hnt the "pink -;ht'Pt.s" repr<" ent t.he Jtnnl opinions or the lnlt!a.l l'c\lew r.;roup~. prl'•rntlnr; nuthorltatt\·e reasous for nc~!~nlnr ench nppllcallon Ia a particular prlnrlty TIJe sl !e visit ·pporls must be viewed no. l'>trgr'll prtrt ~ or these fin'll drcl ·:!ono.. ··ln,.r. ns lndlrnl<'d hy the Ramplc file, 111cy nre !11cnrrnmtcd by re ference Into the "pink !'he~t>;" nnd a•·e ct tod 1\8 a 02Sfs for the T'('\'li'W ~'I Otl;>S' nn"l de!'i &10il S. Sec Slcrlf>>!J Dntf/, lnr v. F 1' .C .. 4Dn F .2d fl'lll, 704--{):1 (DG. Clr. 1!'171); A>1ttw l<1 tm lfhil Line~. Llrl. v. (~ulff'lc, 411 F2d C'li> '/03 (DC. C!r. lllOnL not h tyy>r• of doe'IU"HI'l1~l0 are 'fh f'rC"fnrc ~;n-h1rct to dt~tosure us an aq~UI')•'s "'fmal opinions _ mncta l'l t.l:t e adj>'dkll>tlrm or en""" ... H 5 UII.C. § 1\:.,(aJ (2) (A). A• !l"lr the r~nu, t appl!cnt!onP, they . are "l<Jenttfinhle rr!'orct~·· of an ngf'l"ICY nud nrc tlH'r<'ff're r.uh!Pct to dl,clt'~Stll'C \lpon ,;peclnc r<''ltlf'<;t, whlrh piRin11fT has d1lly m~fle. Src 6 U.S.C. § 5~J(n) (3); Brlstol-Itiyrrs Co. v. I" .T.C .• 281 F. Snpp. 745, 747 (D DC. HlG8). All of the d<>cnrnPnts ·eow:ht by plalntllt must therefore be pr0duccd In full unless the Oov£'rnmenl can r~tabl!sh thnt C£'rlnin papers or '"'cUons tht' l'f'Of fall wil hln .the specWe exemption<~ PnumPrntccl In tlH• Act. Defeudnnt-~ Bllf'f:;c"t tha~ three of these f'xceptlons nrc nppllcnble to the dncnmcnl s at isFne. In ron :dC'r ,ng thl~ clnltn, tllc Court mnst constntc tlw requ irement or disclosure broadly and the exemptlonR narrowly 1n ord<'r to promot c "lht' clear le!;lslat!vf' intent to a <sure p11bllc ncc""'s to r.ll government rl'cords wllo~e dtsclo<;nre wonld not slgn!fIC'antly harm ap<'clnc governmental lnterprt~ ." ,<:;ourif' v. Davta, 448 F.2d 1067. 1080 (DC. Clr. 1071) , 

DcfPndant~ IU'r,11e that all descrlp t ton of an npplleant's proposccl rf'search, whct!Jcr in lls np-pllcat.lon or In n';ency n·ports, cons t!tutcc. confldPntlr.i m'\tcrlal wit llin 1hc lE'rms · of tho !onrlh <':<emption.' Howc,·c r, that excmptlOll "hll'ltla only tro.de secrrts nnd other conll<lC'ntlnl Ill f01'"l"1"- t!nn that Is clt!1cr "com• Dlcrc! " l'' or "liJ>nHd'\l" In natllro. Grtman v. N .L.JU3 ., 450 F2c! G70, G73 (DC. Clr. Hl71) . None of t11e appll<·nnLs for NTMH_grnut.ftlntlf\ o.re proiH-maltln;~ cntc•rprlscs, Jl.Or r.t ~pe-l) 'funds ~out;ht for the production or mnr'R 'tt ng of 1\' product or t.l'rvicE'.' Wj\atcver Con~ grcs.~ may have me11nt by the aclmltlcdly 1m precise term.'l tn the fourth tlxccptlon, th court cannot, e<:tnststent with\ lUI duty 1 construe the Act'• .-:xem.ptiona narrowly~:ll / tbnt sc!ont1flc research procedures to be UI .. derta.lten by non-profit ed• cu.t!onal- Gol' , dlclll l lll!t!tutlona tall wlthln tl>,_. i-"'' 1
"• • 
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E ven If the Court were to find otherwise , 

h owe\'Pr, drfendants would not prcvnll, for 

they h"ve wholly failed to mcot th eir burden 

of proving that the pnrtleul nr regearch de

signs ttml protocols nt lstnte In this cn''C con

t ain motcrlfd Lhflt would l'"rmnll y he kept 

c onfhJPn( lnl b y the resr·n rclwrs thc msclves, 

r egtndless of thc ng<•ncy's own !\."Htlt'l\llCCS o r 

connt !'n!ifllity. Sre Sterling Drug, Inc. v. 

F .T .C ., ..,t)Jra. nt 700. 
Df'ft'JHinnts also rn lse the fifth exemption,• 

which shield s Inter- nnd intrn-ngenc y mcmo

rnnd~> . H owcvl'r, this Court's fincling that the 

"pink sheets" nnd site visit n•port s constltnte 

fin n.! n~r·ncy opinions tnf;es those documents 

out of the fifth cxempllon. see Grumman V, 

supra, nt 13, and the opplicntlons nrc no t 

p rotected becnuse they were written by non

agency personnel, Me Nor,.·. Tlte Frct·dom of 

I njornwlirm Act and the El'ctnplion {or 

l ntra-Agcn<:'y Memoranda, 86 Hltl'v . 1.. Hev. 

1047. 10G3-·G6 (J!l73). and contain e~sent'nlly 

f:1 c t"al materlnl, sPe B ristol -Myers Company 

v . F.T .C ., 424 F.2d 935, !J30, ocrt . d e11ied, 4'l0 

u .s. 824 (1070). 
Simihuly, there Is no meri t to d<'fPndants' 

claim that the dl·wio~ure of •my a~ency refer

ence to the profe~'ioual quail lien tlons o r 

comp!lt!,'ncn of a pnrtlcular resenrcher would 

constitute a c!enrJy unwarranted lnvnslou of 

p ersoJml privacy un der the s lxt il exemp

tion.' 'I11at p rovision shields only, "per·sonnel 

and medical files and similar files" from dis

closure. Although the tcrru "tiles" lms beer\ 

Ju stifiably erltlci.led as vngtte, src K. Da l'lS, 

Sli)Jra not~ 4, at 71!8. It cnnnot he l~nored.' 

'l'he sixth exempt Lon was Intended to protect 

"det ailed Government records on an lndlvid· 

tll\l," H . R cpt. 1497, 8!lth Cong .. 2d Sess. 11 

(10G6). anci It CtWJ>ot be <'>:tended to shield 

a brief annly5ls or prore tonal competence 

written ln.to a finn! nr,r·ncy opinion. 

Pcrhnpg in recor;nltlon nf tb\3 distinction, 

C ongress Incorporated another pl'lvacy pro

vision into the Act which Is not limlt!'d to 

G o \·crnment flies. Immcdintoly follo\\ing the 

dl"closure requirement In § 652(a) (2), the 

Aet stntes: "To the exten t required to pre

ven t n clearly unwarrant~·d lnvn .olon or per

s onal prl.-acy, an ngeney rnl\y delete lrlcntl

t'ying detnlls when It m akcs nvnilable or pnb

llsh<•s an opinion. staterncnt of policy, lnter

p retntion, or staff m anual or Instruction. 

However, In each case t.he justification for 

t1lf' deletion shall oo cxplaln!'d fully In 

writing." Portions or tire ''pink shcPts" nnd 

the slt~ visit reports could fall within the 

terms o! this ex emption. but thn GovPrn

ment hu.s the burden of establish ing 1 hat 

disclosure In ench Instanoe would be "clcf\rly 

unwnrrantcd ." Src Getman v. N .L.R.B., supra, 

at 674. 

Upon careful consideration or the com

p eting Interests In volved, tbe Court con

cludes t.hat the G overnrnont · ml\y, to the 

extcnt described below, delete Identifying 

d etails !rom statements or opi1tlon eoncern

lng the prorcss lonnl quntlficntlons or com

p etenc" o! pnrtic ulnr lndlvldunls Involved 

in tile n •scnrch project u nde r cons ldcmtion. 

D isclos ure or such Information mi r;ht s ub

etnnlla!ly Injure the p rofcss lounl rPputa

t ion.'l of r csenrchers, while d eletion would 

not. In most Instances, E<lgnlficantly ohs~ ure 

the rcrtsons f or ass igning an Rppllcntlon to 

~ pnrticulnr priority. 

It must be stressed, however, that t!H' hold

Ing or this Court ls narrowly llmtt.cd. Nor

mally, only the nnmes of the lndividu nls un

d e r discus.,lou may be d eleted, l eavlug the 

opinions thcmsl'lvt>s frE>e to be disctom•d . 

Grumman Aircrajt Engineering Corp. v. Re

negot iation Bd ., 425 F .2d 678. [;80 81 (D.C. 

Cir. Hl70) ('"Grumman I") . It, ns Is the cnse 

with mo.ny of the documents sought by plain

till', the names or tho resenrclwrs hnve al

rcndy bC('U disclosed or I! for any other rea

sort the d eletton of such names would not 

conceal the Iden tity or the tnd ividuals und er 

dl~<eu<ll! lon, t he stntctllcnte ot oplnton might 

have to he del< ted ln thclr entJrcty . But In 

every cnl'!' the de feuchnts may only d ele te 

that minimum amount of lnformntlon ncc

essllry to concenl t he ldcntll r of those lndt

' I duals whose prlvncy Is threatened ln the 

rnrm ncr dcscr i!Jed nbove. 
As a f>n t hcr limitation, no delcllons what

ever may be n 1ade from docuonents relating 

to an appllcntlon-whC'ther lu itln.l , continua

tion, r cm'wal or supplement n.l-which has 

actunlly bf'cn grnnlPci, since in such cases 

tho public's Interest ln knowing h ow Its 

fund s a re disbursed surpnr,ses the privacy 

Interests involved Nor mny the identity or 

an lnstitutton~>l applicant be concealed, be

cause the right of p ri vacy envisioned In the 

Act ls personnl and cnmwt be claimed hy 

a corpurotiou or nssoclatlon. K. DaviJ, supra 

note 4, at 781, 790. 
Apart from resolution of the Instant c-on

trovc;,;y, plaintiff aslcs for f\Ss ist ancf' to in

sure that sull!;cqncnt simll!lr reqtws t.s t or 

l nformnLion from NI~1H wlll not be ddaycd 

1md ob ft>scatcd by drnwn-out rwgolitltlons 

a nd Court proeN•ctin~s. Plaintiff 's ·concer n Is 

well tak{'ll, for the Act should, to tho extent 

pmctJcnl, b!l sclf-opcmllvc to assure prompt 

d isclosure as contemplated· by Con gress. At 

a minimum, tlle defendants should promptly 

modi fy existing regulnt!O!\S lllld grant np

plic:tlion Instructions to bring them Into 

conformity with t.he d ecis ion of thi,; Court. 

It Is p n.r licu lnrly Important thnt grant ::.p

plicant" be plnced on notice tha t Jufonna

tion fHJbmttted pursunnt to nn app iicnttou 

for NIMH gront funds and tlnnl 1\gc n cy opin

Ions concerning the awnrd o! s uch funds, 

as defined above , cannot norm.nlly be kept 

conlldentlal nor withh eld from the publlc. 

The fore going sh a ll constitute the Court's 

findings of fnct an·<) coneluc<ions of lf\w. 
GJ:RI!ARO A. GF.SELL, 

U .S. District Judge. 

NovEunrn 6, 1073. 
FOOTNOTES 

1 The followin g textual d{'scr!ptlon of the 

Nll\IH gru.ut review process 1.~ tnkli'n prin

cipally fro m the dcrosttlon of Dr. Ronald S. 

Lipman, Clller or the Clinical Studtf's Sec

tion of the Pr.ychopllnnn.~cology H<'sParch 

Brn.n!'h of NIMH and from the Nl.MH Hand

book for Initial Review Start (1 970), plain· 

tiff 's 1 !'XlllhlL In evidPnce. 
'Supplrml'nl~tl n.ppllcat.ions nrc for n.ddl

ttonnl funcis above t.he nmount previously 

approved for the currPnt or any future proj

ect year. Rcuev·:\1 llppliclllions nn• for fll llllB 

beyond the project period pr<'v imtsly np

pro\cd. Coni inunl ion appllcntiN>S nro filed 

a t the b('ginnlng of each year In the prevl

oHsly "pproved project period . GcnNaliy, 

s upplcmcnt.l\1 and renewal applications mttst 

compete for avrtllnbic funds with othe r ap

pllcrttions, n ew or otherwise; they nrc proc

essed tbro'li>h both Sll\ges or the review 

process. Coutlmmtiou npp!Jcntlons are gen

era lly noncomtwtlng nnd not s ubject to the 

review proce; ~. 
•• Na tlon ttl I nnt.ltules of Henlth, Grnnt for 

Resel\l'ch Projt·cts, Polley Stntement 14 

(1972 ) . '111ls lnt.crprctnllon of t.hc Act Ia <'Oll· 

ststcnt with HEW's more gener al ln t.crpreta

tlon, cod! fled at 45 C .F.R. § - . 

• 5 U.S C . § 552(b) (4): "This sec tion does 

not apply to matters that arc ... trade 

secrets nnd commcrcinl or flnnnclal ln!nrma

tion obt.ailll'd fro m a pPrson and privileged 

or con1ld enllttl. ... " 

'In recent t<•stlmony h<'fore Congress, Dr. 

J ohn F . Shuman, Depu ty Director o r the 

Natlonnl IllRtltutcs of Henltll, argued that 

the fourth exetnpl!on should apply to grant 

d ocumen ts becau se "to the aciPntist nnd to 

the rese a rch cllnl c inn, reselirch designs and 

protocols are r egarded nnd t reated as pro

p rlntnry lnformution, just as trncle secrets are 

p rotected by the commercial and Industrial 

sector ." HeRri ngs on U.S. Government In

f ormation Po!lclea snd Prnctlues Before a 
Sub~omrn. ot the House Cooun. on Govern-

ment Operations, !J2d Cong., 2d Sess. 3G:'.O 

(1072)'. H owe \·cr. this analysis is only r ele 

vant to t he extent that Dr. Shermnn recog

nizes that resenrch procedures ate not ac

tually tra.do secrets , nor nrc rf'senr ch part 

or the "commercinl or Industrial sector." Hls 

arguments nrc exccpt1on111 • • •. 

• Tile Attorney G Pncrnl's !' lemorandum on 

the Public Informntlon Section or the Ad

min istrntlve Procedure Act (1967). at 34, ap

parently r eached a conlrnry conclusion, 

bnsed upon comments In t.he congr.essional 

reports to the <'IIect thf\t ''technical data" 

concerning "seientlllc or mnnufncturlng 

proce~ses " would be covered by Lhc fou r t h 

exemption. H owever, Profes,;or Davts points 

out that the quoted langunge wns derived 

from a S<'nato r eport on n.n earlier \'ersiou 

of the exemption which d id not contnln the 

limiting words "commercial or llllllllclnl," nnd 

that t he shield ing of non-commcrc!nl t<'ch· 

nlc!\l lnformntion would b e contrl\ry to the 

clear wording of the statute. K . Dn\·ts, The 

Inform~Uon Act: A Prelimina ry Analysts. 34 

U . Chi. L. Rev. 761, 7B !J~-9 1 ( 1067) . In re~olv

lug this d ispute in Davis' favor. the Court 

finds It significant thnt the D.C. Circuit In 

Gelmm~ foliowNI Davis and Interpreted the 

fourth ex~mptlon unrro\\ ly (nlthough it did 

not spec i!ir·a!ly consider the dlspu'cd. lan

gun [;c in the cong rcsslonnl r cporl.s), while 

the At lorncy Genernl's Memorandum In

t erpreted 'It broadly to cover all confidential 

m Rterlnl. 
• 5 U.S C. § 552(b) (5): '"This section d oes 

not npply to matters that are ... Inter-agen 

cy or Intra-agency m emorandums or letters 

which would not be nvallable by law to a 

pnr ty other thnn an agency In lltlgatlou 

with t.hc ngency ... . " 
7 5 U .S.C. § 552 (b ) (6) : "Th is section d oes 

n o t apply to mntte rs thllt nre ... personnel 

and medlcnl flles nnd slmi!Rr files the di s 

closure or which would constitute a clearly 

unwarranted tnvMion o t p ersonal prl· 

Yncy .• . . " 
'An earlie r version o! the sixth exemptiou 

shielded the speclflcd file s lilld n.ll "s imilar 

ma.tter" (emphasis added ), but Congress 

s.mend!'d t h at phrase to use the more llm
tted term "flles" t hroughout. K. Dnv ls, supra 

note 4, at 798 n. 94. 

(U.S . District Court for t he District ot C<>

lumb la-Civll Action No. 1279-731 

VI'ASHINGTDN Hl,SE:ARCII Pno.rE<.---r, INc., Pr.AYN• 

TH !', \'1 nsus DFI'ARTMF.NT Ol!' HEALTH, Eou

CA'rt0N, AN!l WELI"AI!F., AND CASPAR \V. W EIN• 

BF:RGEn , DE>'F:ND~N·rs 

ORDER 

In accordnnce with tho Court's Memornn

dum Opinion filed this 6th d ay or No\·embcr, 

1973. It Is h('rt' by 
Ordered t.hnt the defendants p romptly 

amend all r c1ev1mt npplicntion lnRtr nctions 

an<l ngeney rrgula1.!ons, lneludlttg t h o:<e cod!· 

fie<! nt 45 C.l-'.R. § 5, tll...!i!!'IB!( th.cm Into con

formity with the dec.lsto!}~ this Court, nntl 

It Is further "' ';f.,_.:\, 
O rdered thf\t the d e fe ndn Ls·promptlv pr<>

duce and mltke !Wallnblc toc;llintntltr for In

s pection n.url ~opving all d~jjjtnncnts Ustcd 

In I ts request for informntio 4ntcd April 13, 

1973, exct•pt (.h at. I! nny s~q! documl'nt r. e

luting to an application 't.h,llt h<ts not been 

granted conlnlns· a stntcmcnt of opinion by 

a Government omecr, employct> or con:;u iln nt 

concerning the profes,lonrtl qunllllcnltons or 

competence of an lndivldtml Involved In the 

research projec t under consiclcmllon. tile de

fcn dnn ts may dele te from thnt documPnt a ny 

d etnll which would Identify n parlieular In

d ividual a.s the subject or that stl\temcnt, or, 

it such d eletion would be Impossible or In

effec tual, the de!ende.nta may delete the 

statement ltscl!. 
G ERHARD A. G ESSELL, 

NOVEMBER 6, 1973. 
U.S. D tstrict Judge. 
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Mr. DOLE. Mr. President, I thlnk the ~;ituatlon in this case of Washington Research Project. Inc., against Department of Health, Education and Welfare clearly demonstrates the need for eongre::.~ionnl action to insure that research ideas are indeed accorded the conficlcntlal stn tus which they deserve. It is for that sole reason thnt I drafted the said amendment, in anticipation of propo~ing its adoption .. While it Is not our btt~iness to preempt the courts in matters of judicial concetn, i t Is our affirmative lC'rislath·e duty to lay d0\\11 proper statutory r-uidclines. Regardless of the outcome in the ciled c:u;e, therefore, we still have the obligation to protect against any future unnecessary, unwise, amt unfair PITmature disclosure r equirements In the specific nrea of scientific experimentation. Certainly, the whole idea of "disclosure'' and the public's "right to know·• is of paramount importance at this time In our Nation's history. And I Iune no desire or intention of placing undue reattrlctions on those f1mdamental concep ts. nnt I feel very st ronr.:ly that, in the area of rc~enrch grunts, nondisclosure entitlement !~ justified-and completely v.-ilhin the spirit of the Freedom of Iniormatlon Act il~df. It Is my sllwere hope that my colleagues will agree, and join me at the appropriate time in mmin~ to identify such matters as ~pccifical!y excepted from catcr;orles of Information which should be dissemlnn ted to the public. I un~e this problem to be the ~ubject of special hearin;':s at the earliest opporilmlty, and that it be resolved coincident with future health legislation, as the distinguished floor manager of the present bill u,rr. KENNEDY) has su:;gested. The PRESIDING OFFICER. The question is on agreeing to committee amendment ln the nature of a substitute, as amended. 
The amendment was a <Teed to. The PRESIDING Ofo'F'ICER. The question is 011 the third reading of the bill. ' 
The bill m. 2G43 > was onicrcd to a third rePding and read the third Ume. Mr. KENNEDY. Mr. Prc~idcnt, I a~k that the Chair lay be! ore the Senate a. ml'ssrtge from the House of Reprc~cntativcs on H.R. 1~471. 

The PRESIDING OFFICEH. laid brofore the senate ILR. 12471. to nmend sPcUon 552 of title 5, Unitcd Slat('~ Code, known as the Freedom of Information Act. The PRESIDING OFFICER. '111e blU will be con~idcrcd as having bcen read twice by title. and IYithout objection the Senate will proceed to it.s consideration. Mr. KENNEDY. Mr. President, I move io strike all afler the enactin~ clawe of H.H.. 12471 and insert In lieu thereof the lanr,1wge of S. 2543 as nmemlcd. . The PRESIDING OFFICER '111e quest! on is on ag1 ceing to the motion of the Senator from Mnssachuse~ts to h1sert the Senate language as a substitute for Ule House bill. 
The motion was agreed to. Mr. KENNEDY. Mr. President, I ask for the yeas and nays on final passage, The yeas and nays were ordered . The PRESIDING OFFICER. The ques-

tion Is on the engrossment of the amendment and the third reading or the bilL The amendment was ordt>red t~ be engro~sed and the bill to be read a third time. 
'111e blll <H .R. 12471) was read the th ird time. 
'111e PRESIDING OFFICER. The bUl having been rend the third time, the quclition h. Shall it pa~s? Mr. GRH'Jo1N. Mr. President, 13 the Senator from Nebraska entitled to recognition? 
The PRESIDING OFFICER. '111c Senator from Ncbr::~ska Is recognized. Mr. IffiUSKA. Mr. President. I shall take not more than 3 or 4 minutes to recn.p itul:tt.c what has traru;plrcd today on this bill. 
First. I point out U1at this bill was reported unanimously and without objection flom the Judiciary Committee to accomplish certain procedurnl changes in the Fn•cdom or Information Act. which was enacted in 1!166. 

Some substantive changP.s were offered in commit t..ce. They were tun1ed down. The purpose v·a:; to make It an e!Icctive and an etnciPnt implement n.nd In a very vital field; namely, the right of the public to know, on the one hand, and. on the other hand, to con!'erve the confidentlallty or Federal Government departments and documents and to enable them to fun ction properly and efi<'ctivcly. Mr. President, It Is to be regretted that some major, substantive changes were etlectcd by amendmct ts on the floor of the Senate today. 
It is my int.cntlon-nnd I shall do S<>to vote against the bill bccnu~e of the agreement to those umcndment.s. It was my prior Intention to vote for t.he bill, but it Is my prescnt Intention to call to the attention of the President the very undesirable features of the t.wo amend· ments. 

In my Judgment. there has been a disastrous effect upon law enforcement, particularly by the F'cderai Bureau of InvesL!gat.ion and the. L'lW enforcement RflC'llcl.f's of our national Government. The amendments will have t~n effect nlso on tlm l(}(!al law enforcement at:encles a..<; well. 
I shall urge the President as strongly ns I can to veto this me11.~ure. It Is my belief that It Is surir.iently diHtdvnntageous and detrimental t.hat It require.!! a veto. It Is t.o be rcgrctlcrl, Mr. Prcsidcnt, bec!lU$e we hnd a good bill. We $hould go forward and make the Freedom of Information Act. as effective as possible. I think a fine balance had been worked out with the many Interests competing for tnforml'.tion that either should be disclo~ed or should be hrld confidential. and with other Interests such a.s penni~tlng the courts to review classified documents in camera. 

Mr. Presldcnt. I make this as a statement in conncrtion with the future proceedinr.;s on the bilL Mr. President. I ask unanimous consent that a brief statement summarizing those point-s be printed 1n the RECORD. There being no objection, the statem ent was rdcred to be. printed 1n tho R ECOR D, as follows: 

STATEMENT 
1 t,rr. Prcs!<kont, my poln t,s or sununary are 8.8 follows. Flrst as to t he Musk!e amendment, I !cnr \hat we are giving undue Jatlt ude to the courts ln detd lng With o. very important nntinnal Issue. The amendment asks the courts to review docunteut.s to determine their effect on the national defense o.nd !orelf>n polky or tho Unltrd Stat/'s. Yet; the runendmrnt otfcrs the courts no guidance tn performing tllls task. I t asks the court to make pollllcal judgments. Indeed, ihls Is o. t.o.sk ror which the courts themselves havo found that they lack t he a ptitude, faclliLles and responslbi!lty. Thla Ia not my own Uat stntcm!'ut. These nre the words the Supreme Court used ln C . 4< S. Air Line~ v. Waterman: 

(T(he very nnture o! e:orecutlvc decisions as to forPlr,n policy ls polltkal. not judlchl. Such dPclslona are wholly confided by our Constitution to the pollt.lcnl departments o! the government, Executive and Lcglslallve. They are delicate, complex, and Involve large element.~ of prophecy. They aro arid ~hould be undertaken only by those directly responsible to the people whose welfare .they ad•. ance or lm!)('rll. Th<ry are decisions or a kind t or which the Judi<'l11ry hn11 nei ther aptitude, facUlties nor rr,ponsi!JIIIty and which has long h<-<'n hrld to b<>long In the dqmo.ln o! pollt!co.l power not subjcet to judlcl~l in-trusion or Inquiry. 
1 J,lkewls<.>, a Harv-ard Law Review ~\·elop• men!.~ Note reachNI the snme conclusion. In dl!;cuo.•lng t.hc role of the co\ut.<; In re• "Iewing cla,slflcatJnn dccl5lons. It stnt-<>s that "there arc llllllt.ll to the scope of re' lew that the courts are competent to r:oa·rc!M• .• an<l conclude~ that '"a court would have dlfllculty d et,('rmlnlng when the public lnter~st In dis closure W!\.B sufficient to req•tlrc the Government to dlvulr:o Information notwlth- , standing a substnnt.inl nntlonnl security Interest ln secrecy"' U6 Harvard Law Re\'lew 1130, 12::~26 ( 1972). ! Furtllcrmore, the Attorney General In a leiter which I enrller Introduced In tho Rec• ord I'Xpre~sPd the opinion that grave constitutional questions arise In the adoptton of t his amendment. As the Attornf'y General cont'ludcd. '"the conduct or defense and foreign pulley Ia bpeclally entrusted to the ExE"cutlvc by the Constitution. and thl.s reepons\blllty Includes the protection of lnformCLWon ntx:cs~n.ry to the s-ucccscrul conuuct of thew nctlvlth•s. For till~ r~>nson, the const.ltutlonal!ty of the propnsed. amcl~d- . mcnt Is In serious que~tlon . " Second, I bcli<~'·c thnt tile Rm<'Jidmomt to e xe-mption '7 could lend to n dJ..<.as+rons e,..,.. slou of the Fl\l·s en 1nblllty for law Cl<foreemf"nt notwlt.hst.nndhr; the safl'(l1.tarc1.3 and. sbtndard<J contaln!'d In Uta\ amr:ndment. T o be sure, tl le st:mdoc<ls rontalnPd ln tlls nmem\m('ut look well on pnp• r . now-ever, bnsed on the e-rperlcllCt' tllo.t the PBI Aa6 ac• cumubted to <late tmc'c ·• t·ds ~t.w.Jlar to these, It lq clear t t;h~, dlttmj.lt 1! not ln> pn~slb le to d1nlnlstcr'J Here arc some of )te' effects \\1~1~ n.doptlon of the Hart am udmcnt could l!~if c. 1. It could dlntort tb~ pllrpo'c of ;l!,gencles such M the l'BI , lmpo~itl[; on tbem the added burden of S!'rvlng a.'! a research 1; ,urce for every writer, busybody, -or curious erson. 2 . It could lmpooo upon these eqcncles th<' tremendous task or rP\"Iewlng ench pnre o:t CR<"h document cont n.lnf'd In e.ny of their many tnv~sll :"''ory files lo make an independent jucJ::aH•nt M m w ether or not any part tberco! should be rele!.l.Sed. 3. It could d<'trlmentll.ll:; affect the conflneucc of the American people ln Its l''ed<"ml 1nH·stlr,n.tlve A(;<'ncles slttce lt will be rtpp,rent these ngruc!P~ no lon"'cr en.!\ asJnrc tllnt their ldentlt,lc~ and the 1n!ormat !on they !urnillh In confidcncl' ft>l !~,,. enrnrccml'nt purpn<~es will not I!Ome tl11y bf' tllQ• '"""" '--tliR C''tol•t- ..... 6. _ .., •-
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Fonrth, and finally, It could s£'l tho rtage 
for 5CV£'ro problt>m.q rcr;nrdlng the prlvM:y o! 
lnd lvld ttn.ls. 

1\lr. Prmidcnt, In my v!cw, not.hlng wonld 
be lo~t by deferring actlon on th!s amt>nd
mt>nt bccau.,c the FBI Is Bow opcra•.lng under 
sll\nd:.rus vlrlno.lly similar to those conlaln<'d 
In tho nmcndmt>Bt. It ·onld be '1\'l'll to allow 
a s11ltnh le Interval of e :otpcrlc-nce to be nc
cunntlntcd under th!'ne rcr,nlailon, !n ord<'r 
to n.~cert!lln the wL<clom or l ack therl'of In 
put.tlng t.h!'<'e Rtanclt~r<ls In ~<tatulory fonn. 

Mr. l'rt'c;ld<'nt, the· hiGhly d etrlml'nfn.l and 
f fl.l'·l'CI\C h lllg lmpa.ct that thl'RC two IUOPllU

In{'lltS taken togcllwr poRe !R so r:ravc and 
sweeping that It !s my Intention to acl<lrt'SS a 
letter to the Pre-sident urging ns nLronr n.._q I 
c:m thnt be vl'to this tnPMure if tt pn~'<!'S lu 
this !Ntn. 

Mr. McCLELLAN. Mr. President, will 
the Scrntor yield? 

l\1r. HRUSKA. Mr. President, I gladly 
yield to t he dbtin>,'Uished Senator from 
Arkansas. 

Mr. McCLELL/\N. Mr. Pre~;idcnt, I 
w L<;h to n~soctn.t;e my.sf'lf with the views 
expressed by the dis\.i'11!1ilshcd Senator 
fmm Ncbmf'kn.. I fully intended Lo !'.UP
port t.hf' mca.<;ure as it came to the floor 
of tll~> Senat "· IIo\'.·cn•r. in \ irw of 1 he 
amendtncnl.~ tlmt h!I.Ye ucen :wrnr<l t;J 

today, whlch destroys the PUl'JY' ·~of the 
blll , in my judr,-m,~nt, ond \ lol:tlf~ the 
Nation's ~ccurity on clocument.<; and rec
ords, I c:-.mwL st~pport 1-he nwa.:,•tre. I 
shall . now llrwe t.o vote against the bilL 

Mr·. KENNEDY. Mr. Presidellt, I yield 
myself 2 mlnut'!s. 

The FreNiom of Information Act was 
passed ln 1::166. Thi.<; !Pr.i:,lation we are 
consid<'rlng today is rf'n lly a rc~p(H1se hy 
Cow~n·ss to the past £'xpcricnce we lun·e 
fOW1d 'IYilh the f :dlure or Gon-.rnmcn t 
agcncJ,~s to respond to tbt' publlc's le['ili
mate interest in whn.t h:ld been t..1 kin~ 
place in~ide their walls. It i;; prccL;e)y 
the extreme and unrc'\.~onabl<- r~rc~y 

of the p!l.st that thi~ hill Rddte::: ·:es. fllld 
I think the o1erwlw!ming snpport by the 
11rer,<; a nd across the count.ry for r<ome 
leg'is1ative resr•onse to this scrrN:'r can 
be answered by tlliH hill. 

I should s1y th•t tll'~ an1£'ndment.o; llnt 
h ave OC-'{'11 av.recd to by n. strOJ'V. Yo' e in 
the Senate today in no wny infrinr;c upon 
national security or unon thr Jaw £'11-
forcement ov,rndr,; nnd thf'i!' rc~·poJ» i
bilitles in this count r-:v. I think I his \s the 
most imporhnt le;;l. .J.ttive nrtion llwt 
c.n.n be tc~l:en to open up the Govern 
m ent Lo the Amencan people, who re
quire it, \':ho demand it, v. ho arc k•<;.;'tl1 
and pleading for it. 

I \\·ant to aeknowl edge the con"t.mc
tive and :;upportlve effort.s of Scnotor 
H RUSKA and his starr in dev£'lnqin[:( 1111.' 
legislation for floor action. I nm dlsnp
point.ed that he dor-~ not fePl lhn.t he 
can supj)ort this bill as umcnd"d on the 
floor. 

The bill provides ample prot.ecllon for 
the ter:itimate interests of G overnment 
ngent· ies . It also insttres t.hut they will be 
open Hnd responsive to ~he Amerlcnn 
people. 

I hope th a t the bill will be passed. 
I am ready to yield back the remainder 

of my time. 
Mr. m~USKA. Mr. President, may I 

&Sk: ol n C(JJleagucs it there are any 
requests for time? Apparently there re 

none, so I yield huck the remainder or 
my time. 

Mr. KENNEDY. Mr. Preslden~. I yield 
b aek the rPm:lind<?r of my tim!'. 

The Pl~ESIDING Ol•'l•'ICER.. All time 
has been yielded back. The bill having 
been rend the l h ird time, the question is, 
Shall it p::~ss? On this question, the yeus 
and nays have been ordered, and the 
clerk \\'ill f'.all the rolL 

The :;econd w;..-.i··tant legL~lati\'c clerk 
called th<? roll, 

Mr. ROBI~UT C. TIYRD. I announce 
that the Scrator f rom California <Mr. 
CRANSTON) , the Senn.tor from Arkansas 
<Mr. FuLnnwnTl, the Sen:-~ tor f rom 
Alaska (l\'l:r. GRAHL) , the Senator from 
Indiana (Mr. IIAHTIU:), the Senat or from 
South Curolina (Mr. Ho::.r.INr:sl, the Sen
ator from Iown. (1\•Ir. HoGncs) . the Sena
tor from IIawnil (Mr. INOUYE). the Sen
ator from South Dakota (Mr. Mc
GoVERN), the Sera tor from New Mexico · 
rMr. MoNTOYA), the Senator from R.hode 
I~> land I Mr. PASTORE), the Sen ator from 
Jthode I riland <Mr. PnL), and the Sena
tor from Alal:mna lMr. SPARKMIIN) are 
neccsf;rtrily ab~cnt. 

I further nnnonnce 1hat., if PH'~!'n t 

nnd vot inr-. the :-:;t~natnr from 1\lm:ka 
I Mr. Gn'<\'l:t l , the t>en'l.I<Jr from South 
Dakota t~'.1'r. ·Tt G•HTRNl, til Senator 
f rom Hlloclc. Isla··tct 1 M r . P~ >.'fOHE l, the 
Senator from Rhode Island 11\lr. Pr.LLl, 
and the Senator from CaHomia (Mr. 
C RANSTON) would each vote "yea." 

Mr. GRIF'PIN. I announre that the 
Senator from Ul 'th (Mr. BENNF.TI), the 
Senator from New York (Mr. JJuCicLFY) , 
and the Senator from Id~tho CMr. Mc
CLURI·:I arc nrcessruily nllscnt. 

I also nnnounce !.hat the Senator from 
ColOl·ad (Mr. DoMINH'It:), the Senator 
f rom Ari;o:ona C\Ir . FANNIN), the Senator 
from Ari70na <Mr. GDLDWA'l:f;Rl, and the 
Senator from South C arolina <Mr. 
THUilliWND) are absent on official 
business. 

I fm ther announ ce that, if present and 
\'Ot ing, the Senator from South Carolina 
<Mr . THURMOND ) would vote "nay." 

The result was announced-yeas 64, 
!lays 17. as follu'\\'S: 

Aboure7k 
Aiken 
Dnker 
Bnrtklt 
Lltt> ll 
Beall 
Dt'llmon 
nent..,cn 
Ull>le 
Birlcn 
Br0ek 
Drool<e 
Burdick 
B•:rd. 

·Harry F .. Jr. 
Crrnnon 
case 
Chiles 
Church 
Clo.rk 
Cook 
Dole 

(No. 22 1 I.t'g l 
'l'E\&-64 

Dorn£•nicl 
E<tgl<'ton 
Ervin 
Font; 
nurnry 
Hart 
H n:kell 
H"tncln 
lin ! nawny 
lhldd1f":t on 
Humpll'<)J' 
JB.lk!-.OU 
JavlLs 
<Tohnston 
KcnnNty 
Mtv~ntl"('*tt 
Mll'l<·fil'l d. 
M~•.hio.s 
MrGrc 
Mt..Il11yre 
Mtlc'\lf 
M cLnnbl\um 

NAYS-17 

Allen Hnnsen 
Byrd, Robert 0 . Hcltl'8 
Cotton Hrltr.k& 
CUrt'- Long 
EastJa.ntl McC! ellt.n 
ortmn Nunn 

M nnclale 
I\-tn·-s 
M•"''le 
Nf'l!-.(lU 

Packwood. 
Pe"\r.r.on 
Pt'ITV 
P1o~·rnlre 
R•h!r'Uli 
[{nth 

Srhw~fker 
Scot L. llugll 
Sl ntrorct 
S ',PVf'fl.S 
Stnrm;on 
Symtnc:ton 
Tll.ft 
Tunnt>y 
Wel~kor 

Wlllla.ma 
Youn~ 

Raudolpb 
&.ott. 

W UI!am t.. 
8teru1 ts 
'l'nl macige 
Tower 

Bennett 
D u!'klry 
Crnnston 
Dominick 
F nnuln 
Fulbr lp;ht 
O<>Jtlwater 

NOT VOTING-19 

Gravrl 
H artke 
Holllnr,s 
H ughrs 
Inouye 
M cCl ure 
McGovern 

Montoya 
PM tore 
P<'ll 
Spa.rkn1an 
Thurmourt 

So the bill (H.R. 12471> was passed. 
1\fr. KENNEDY. Mr. President, I move 

that the vote by which the bill wo.s pa.~sed 

be r econsidered. 
Mr. MOSS. Mr. President, I move to 

lay that motion on the t nble. 
The motion to lay on the table v."'l., 

agreed to. · 
M:r. KE l'<"NEDY. Mr. President, I move 

that S . 2543 be indefinitely P<J6tponed. 
The motion was agreed to. 

HEALT H S ERVICES RESEARCH, 
H'E:ALTH STATISTICS, AND MEDI
CAL LIBRARIES ACT OF 1974 

Mr. KENNEDY. Mr. Pr!'s!dent, I a sk 
the Chair to lay before the Sennte a. 
messafje from t.he House of Rcprc-~enta
tivf's on H .R. i13!\5 . 

The rRESIDING OFFICER (Mr. 
Num< l 18 id brfore the Senate a me~ sage 
from the How:e of Rcpre·:en\.ntivcs Rn
nounrin;; its disc'' recment to the amend
ment or the Senfl.te to the bill <H.R. 
11 3!\5) lo nrnend lhe Public Hral th Serv
ice Act to revise the program::; of health 
services rc~cnrrh and to C-' tend the pro
gram of as;;i~'tance for lfH''liral libraries, 
and reqHe"lirw a conference ·with the 
Senate on the tli~ no:;recilor: Yot .. ,~ of the 
t wo HoHscs thereon. 

1\Tr. KE~NEDY. I mon thai the Scn
a!,c in:·ist upon i!...s amendment and agree 
to the request of the lions!' for a c-on
ference on the disogrecil!"{ voter. of the 
two Houses t hereon, and that the Chair 

be nnlhorized to appoint the conferees 
on the pnrt of the Senate. 

The motion \\as agreed to, and the 
Pre:;id iug OJ1kcr appointed 1\1.1'. KEN

NEDY, Mr. WILLIAMS, Mr. N l.LSON, IVIr. 

EAGLrroN, Mr. C'RANSTON, Mr. HUGH ES, 

Mr. Pf.LL, 1\Ir. 1\fON!lALE, 1\ir. HATHAWAY, 
1\'rr . .Sc:Hwr.mrn, J\1r . • JAvrrs, l\1:r. D ollu
NrcK, Mr. Dr:,H.L, Mr. TAFT, Mr. STM•FOltll 

conferees on tl1e part of the Senate. 

ENEHOY TRJ\NSPORT/\TION SECU
RITY OR INSECURITY-AT WUAT 
COST? 

Mr. COTTON. Mr. P rc};jdellt, I ask 
unanimous consent to in0ert iu L11c Rn:
o tm a statement which I made today 
before the Suhcommit t.ec on Men hant 
Marin~ of our Commit t rc on Commerce, 
oppo·:inr; the bilJ..fi };l.n. !Jl !l3 ::md s. 2089. 

The bill, 11 .R. iJI!'aB. carries the short 
title, "Th.e, Encn,y TI'fl'l ;portation Secu
rity 1\.t t of ln74," nn ould require an 
incrcasin~ pen~enLage ~imported petro
! ("Uit1 ::n{cj) pet rolcu~ roduct.s to be 
tran.,por d on hig~ cpstlng U.S.-ftag 
t:Htker Vf'SS r " 

If Pnacted, t 11s l egl5lation could have 
a prolound, and probably adverse, effect 
upon the cost of m{'eting our current, 
pressing energy x·esow·ce nccus. I seri
ously quc..~tlon whether, M reflecLcd in 

. the short title "The Energy Trausporta.-

---
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Constitutional and Policy Questions Raised 
By the Senate Bill Amending the Freedom of Information Act 

Introduction 

Both the House and the Senate have now passed similar 

bills to strengthen the Freedom of Information Act, 5 lf.s.c. 

552. While there are significant differences between the 

bills, both are primarily designed to provide faster and 

more favorable procedures in the agencies and in the courts 

for members of the public seeking access to agency records. 

From the standpoint of the agencies, the Senate bill is 

preferable in some respects, the House bill is preferable 

in other respects, and both bills are equally undesirable 

in still other respects. 

The House bill, H.R. 12471, was passed first, on 

March 14, 1974, by a vote of 383 to 8. The Senate bill 

was introduced as S. 2543 and reported by the Judiciary 

Committee on May 16, 1974, after changes resulting from 

informal compromise negotiations (Rept. No. 93-854). During 

the May 30th debate on the bill the Senate adopted amend-

ments by Senators MUskie (Cong. Rec. p. S 9318), Bayh 
... 

(S.9328), Hruska (S. 9329) and Hart (S 9329). The MUskie 

and Hart amendments, facilitating public access respe~_tty_ely 
•' :~C:·. f {) -9 ~-2\ 
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to classified documents and to investigatory files, were 

opposed by the Justice Department and the FBI, but were 

adopted by roughly 2 to 1 margins. The bill as thus 

amended passed 64 to 17, after being redesignated as H.R. 

12471, and it now awaits conference. While the following 

discussion is chiefly in terms of the Senate bill, which 

·•· 
;.•. ~;: .·~·, . 

i .. AO .~ \. 

seems to raise more constitutional questions, reference will 

also be made to the corresponding features of the House bill. 

Constitutional Questions 

1. Transfer of Control of Protection of 
National Securitv Information from 
Executive Branch to Judicial Branch: 

Does the bill involve an unconstitutional attempt to 

r transfer control over documents classified for national 

security reasons from the Executive Branch to the courts? 

This is the most serious constitutional question 

in the bills, and it is presented by both the.House 

and Senate bills. It was deliberately injected· into the 

Senate bill by the adoption of the Mllskie amendment, which 

deleted a provision that had been agreed to in the Judiciary 

Committee affording more protection in Freedom of Information 
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suits for classified-documents than for other government 

records. 

Under the present Act, as interpreted by the Supreme 

Court in EPA v. M[nk, 410 U.S. 73 (1973), the government . 
may protect disclosure of classified documents in a 

Freedom of Information suit by showing that the documents 

were duly classified by authority conferred in the applicable 

Executive Order. As a result of the Mllskie amendment, 

the Senate bill is substantially the same as that passed 

by the House in March. The government's right to withhold 

classified documents would be subjected to the same 

procedures and standards as apply in the case of other 

·agency records. As a result, judges hearing Freedom of 

Information suits for classified documents (a) will be 

authorized at their option to conduct an in camera 

inspection of such documents, and (b) will be instructed 

by Congress that the burden of proof is on the government, 

just as it is in any other Freedom of Information case. 

This will mean that the government must show not merely 

that the document was in fact classified pursuant to authority 

conferred by an Executive Order or statute for the 
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of dcft•nsc and foreign-. policy information, but must also 

tthow that such clnssific•ition is justified because the 

lnformntion in the documc~t satisfies the standards or 

critcrlil for· classificati.on in the order or statute. In 

other· Hords, if the judge after hearing both sides is not 

persuaded that the continued \o~ithholding of the document is 

necessary for national security, he would presumably have 

to order it released, even :i..f:' the agency had submitted 

a reasonable justification for continued withholding. 

' The constitutional poHer of the President to with-

hold informa.tion to protect national defense and foreign 

policy is necessarily incident to his exclusive responsibility 

for the day-to-day conduct of defense and foreign relations, 

as Commander-in-Chief and/or the nation's spokesman for 

foreign relati'ons under Article II o~ the Constitution. 

The courts have repeatedly recognized this. Ne~:-1 York .Times 

v. United States, 403 U.S. 713, .729-30 (1971) (concurring 

opinion of Stmo~art and Hhitc); C & S Air Lines v. Waterm.:tn 

fore,., 333 U.S. 103, 109 (1948); United States v. Curtiss

*/ !right Corp., 299 U.S. 304, 319 (1936)7 The framers of the 

*I See also United States v. Marchetti, .466 F.2d 1309 
(C.A. 4, 1972), cert denied U.S. • -
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Constitution recognized that the President's functions in 

international relations depend upon his power to protect 

information pertaining thereto: see Federalist, No. 64. 

It is arguable that the President's constitutional 

power to protect national security information, while 

exclusive, is subject like other powers to the due process . 
clause of the Fifth Amendment. This ·would mean that such 

power cannot be exercised so as to deprive any person of 

his rights in an arbitrary and capricious way. In the 

present context, the right involved would be the statutory 

right to see government records as conferred by the 

Freedom of Information Act. Congress, in trying to enforce 

~ this statutory right of public access as against the 

President's constitutional power to protect national 

security information, may be on somewhat firmer constitutional 

ground to the extent its enforcement provisions are 

narrowly aimed only against national security withholdings 

that are arbitrary and capricious. The Senate bill, as 

reported by the Judiciary Committee, roughly reflected 

this guarded approach -- while it did not use the phrase 
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"arbitrary and capricious", it instructed the judge 

to uphold a national security withholding if the agency 

head personally certified to its necessity, unless the 

court found the withholding to be "without a reasonable 

basis". The deletion of this.standard by the adoption 

of the Muskie amendment apparently means that the judge 

must order the document released unless, in the judge's 

own view, the case for withholding is more than 50 percent 

convincing. This is also true under the House bill. This 

can reasonably be viewed as an unconstitutional infringement 

on the President's powers over the conduct of defen~e and 

foreign relations. 

• If the bill is enacted, it presumably could not legally 

override the President's constitutional powers over defense 

and foreign relations informatton. Thus, it may well be 

that the courts, in Freedom of Information suits for 

documents withheld under the Act's first exemption for 

defense and foreign po~icy matters as revised by the bill, 

will recognize on constitutional grounds the existence 

of a broader power to withhold such information than is .. 
conferred by the revised first exemption, if such 
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constitutional power is asserted by the government 

in the particular suit. The Supreme Court's decision 

in EPA v. Mink, supra, did not have to reach and left 

open the question of such power. To lay a firmer basis 

for asserting such constitutional power in future suits, 

appropriate reservations could be included in a signing 

statement, as was done when President Johnson signed the 

original Freedom of Information Act in 1966. 

Whether this approach would adequately protect the 

President's pmvers to withhold national security information 

is a question that may largely depend on the expected . 
actions and attitudes of the executive and judicial branches 

in future litigation. It is clear, however, that with the 

legislative history of the Mllskie amendment and the House 

bill before it, the Supreme Court, as a practical matter 

could find it more difficult to sustain the withholding 

of national security documents against persuasive assault 

whenever the government's case, though reasonable, is 

found to be less persuasive than that of the opposing 

party, except by holding that, at least as applied to . 
the particular facts in the pending suit, the legislation 

is unconstitutional. 
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2. Rcstrictin3 th£..._~~~c of the 7th 
,(lnvcstig~ltory Files) Excmt.:tion in 
the Freedom of Inform<ttjon J\ct: 

Does the bill involve an unconstitutional interference 

with the President's ability to_perform his constitutional 

duty, to "take care that the lm·1s are faithfully executed," 

• particularly as regards the govt?rnment 's ab:i!lity to in-

ves~igate and prosecute violations of the criminal laws? 

The 7th exemption now permits the government to with-

hold "investigatory files compiled for law enforcement 

purposes". Under the Hart amendment contained iri the ' 

. Senate bill., "files" 't·muld be changed to "records", arid 
. 

the following language would be added: "but only to the 
. 

extent that the production of such records would (A) inter-
r 

fere with enforcement proceedings, (B) deprive a person 

of a right to a fair trial or an impartial adjudication or 

constitute a clearly unwarranted invasion of personal privacy, 

(C) disclose the identity of an informer, or (D) disclose 

investigative techniques and procedures". (The House 

bill makes no change in the 7th exemption.) 

While it is not possible precisely to foresee the 
. . . 

full range of effects of the Hart amcnd~ent, it would 
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probably have the .follmo~ing major effects: '(a) Compel the 
-~ 

FBI, other investigatiyc agenci~s, and the courts to under-

take a burdensome record-by-record examination and justi- · 

fication for withholding \-lhcnever access to a bulky invest!-

gative file is sought, with the ~urden of proof on the 

gover~ment as to each separate record; (b) Promote the 

release of all intelligence-type files and records in or-

ganized crime and other la,., enforcement areas, since their 

release would not "interfere" \-lith a pending "proceeding", 

except to the extent othcn1ise 't-lithholdable; (c) Promote 

the release of all older investigatory files and records, 

for the samereason and to the same extent; (d) Similarly 

promote the release of Secret Service investigative files 

and records, since the type of law enforcement they re-
' 

fleet is direct protection, not an adversary "proceeding"; 

(e) Similarly promote the release of personnel security 

investigation files and records upon the request of the 

subject of such a file, for the same reason and to the 

same extent; and (f) Prev~nt the \o~ithholding of an investi-

gatory file in order to protect an FBI agent or other 

. . 

., ... .,.,,., 
·.~-i .. ·~ 
. ~~:-;;'!." 

rf'
F_·~o;t~ 

S\ OJ,, 

\t·:. ~::o· ,,,,\ ~ 

\'? " 
·······., _____ ./ 
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government investigator from harrassment or danger. These 

adverse effects on law enforcement would be tempered by 

the Hart amendment's authority to withhold the identity of 

informers and investigative te~hniques, but the government 

wo~ld have the burden of convincing a court that particular 

bits of information in these files were eligible for 

withholding on such grounds. It is difficult to foresee 

how severe the aggregate adverse impact may be on the 

overall enforcement of federal laws. 

The constitutional doubts about this feature of the 

bill are roughly parallel to those discussed above with 

respect to national security documents, but the exclusive 

nature of the President's power over documents in the 

possession of the Executive branch is perhaps less well 

recognized in domestic law enforcement matters than in 

national security matters. In law enforcement matters, the 

President's·power does not depend on his special 

constitutional status as Commander-in-Chief and the nation's 

international affairs leader. Instead it rests upon the 

"executive power", a more diffuse concept. Nonetheless, 
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the executive power is vested by Art. II of the Constitution 

solely in the President. Moreover, this power clearly 

embraces the faithful execution of the laws (Art. II, Sec. 3), 

which in turn clearly includes law enforcement; enforcing 

the laws obviously embraces the function of prosecution 

and also the ancillary function of conducting investigations, 

both in aid of prosecutions and in aid of other forms of 

law enforcement, such as the direct protection of federal 

property and personnel against illegal acts. 

A possible weakness of this argument is that the 

President's responsibility for enforcing the laws is 

not exclusive in an absolute sense; note the existence of 

independent regulatory commissions with law enforcement functions. 

MOre important, the President's responsibility for law 

enforcement may not in fact carry with it exclusive control 

over information which the executive branch may collect 

for ~hat purpose. Both the Congress and grand juries 

(judicial branch) may for their own purposes investigate 

the same matters as to which the FBI collects information 

for law enforcement 

branches has the power under the Constitution to.relea 

its information, thus impairing the executive control 

ita own information. 
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To the extent the Senate bill would let any person 

undennine law enforcement investigatory powers of the 

·~r~~:.-.. ··,. 
.... :i~-;~> ... 

r(f. I 

executive branch for purely private purposes, a respectable 

argument can be made that it unduly encroaches upon such 

powers. It can also be argued that the encroachment is a 

novel one, because all previous invasions of executive 

control of law enforcement information have been undertaken 

to vindicate either the functions of the other branches of 

the government or the rights of private litigants. 

The persuasiveness of the constitutional argument 

against the bill's changes in the 7th exemption to a 

considerable degree depends largely on the degree of 

seriousness of the injury to traditional executive law 

enforcement responsibilities, a matter difficult to measure 

in advance. Certainly not all statutes or court decisions 

which tend to impair law enforcement are for that reason 

constitutionally invalid. But if it is possible to speak 

of constitutional policy as well as of constitutional law, 

·.f' 

~-·-legislation may fall short of invalidity but be in (; ... ••~. 

serious conflict with constitutional policy. The propoJed :.; 
. ~~ 

\:~/·· 
changes in the 7th exemption, as well as other changes in ·- "' "/ 

the bill discussed below, may be of the latter character. 

.. - 1 ~ 
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3. Judicial Punishment ~f Officials Responsible 
for Unreasonable and Illegal Withholding 
of Records: 

Does this feature of the bill unconstitutionally encroach 

upon the President's powers over executive branch personnel? 

The Senate but not the House bill provides that, at the 

end o·f a Freedom of Information suit lost by the government, 

the court may order suspensions of up to 60 days \·lithout pay 

"or . . . other appropriate disciplinary • . • action" against 

any official or employee responsible for withholding the 

records ordered released if such withholding was "without 

reasonable basis in law". The "responsible" official may 

be the head 6f a department, some other presidential appointee, 

or a civil service employee, depending on who is charged in 

an,agency's regulations with acting on Freedom of Information 

requests. For example, under the regulations of the Justice 

Department, the responsible officials for initial denials are 

the heads of divisions and bureaus, and the responsible 

official for final denials is the Attorney General himself. 

This provision involves some encroachment upon the 

executive power, perhaps rising to constitutional dimensions, 

although it seems likely that the provision would rarely ... 
be applied. The encroachment would be more severe in the 

case of a presidential appointee than in the case of; civil 

• 

I 

j 

. I 

I . 

I 
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service personnel, si.nce a judici.nlly-ordercd 60-day sus-

pension of the former could be viewed as us·urping part of 

the P~·esidcnt' s powers of appointment and especially his 
. . t 

pm·7er of removal, which is exclusive and essentially un-

·~. ... .. .. ~, ..... . 
~-N~"' 

:~·.··:"-~,. 
.: ~~""-'>> \ 

f(~ 
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limited for his executive branch appointees except thos.e in 

quasi-judicial positions. Myers. v. United States, 272 

·n.s. 52 (1926); cf. HumeE.rcy's Executor v .. United States, 

295 u.s. 602 (1935). 

Whether the suspended official is a presidential 
.. 

appointee or not, suspension by court order involves some 
. 

interference 'vith ordinary personnel management pm..,ers in 

the Executive Branch. But such interferences are not 

necessarily unconstitutional. The civil service la~vs limit 

personnel management and disciplinary po~vers, and even in 

the cases of presidential appointees Congress has broad 

po~er over the creaiion, qualification~, term of offic~, 

pay, duties and other attributes of the positions. 

The pl~.-•vision in question may be impractical in applica-

tion, but it is artfully drafted to exhibit respect both 

for due process to the employee involved and for the 

. 

··~-~···, .. , 
; . f[;t?~ . 

~· 
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views of the agency, and if it were subjected to a 

constitutional challenge the provision might well be 

sustained, except in an extreme case. Bearing in mind that 

there are now sanctions against federal personnel who 

improperly release classified records, the courts may be 

sympathetic to Congress' effort to provide a sanction 

against those who illegally withhold r:ecords. In this 

regard note may be taken that several states now provide 

criminal sanctions for illegal withholding of public 

records, and Congress also could have chosen criminal 

sanctions. However, if a court were to attempt to suspend 

the head of an Executive department or another key official 

pnder this provision so as to interfere with vital executive 

functions, such action would be clearly contrary to the 

principles established by the MYers and Humphrey cases. 

;~. 

<~~"'·~ ' '"'ll '-'~;.., .·····) ·~ \ 
. :' c:: \ 
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Policy Questions 

1. Attempt by Congress to Take over Control 
of the Manner in Which Agencies Administer 
the Freedom of Information Act: 

The bills contain serious incursions into administrative 

details which should, in the interests of orderly government, 

be left to the agencies under general legislative guidance. 

The prime example of these features is the rigid time limit 

provisions in the House bill; the Senate bill has slightly 

more flexible provisions in this respect. The House bill 

also contains an obscure but rigid requirement for publication . 

of indexes which may ultimately ~ost over a billion dollars. 

Both bills require detailed annual reports to Congress, 

suggesting a degree of oversight that may seek to cross 

over into administration. Such features, however, though 

they may be unwise or unworkable, are probably not 

unconstitutional. 

These provisions are general in nature, and thus do 

not attempt to dictate the processing of a particular 

request as compared to·another. They may result in more 

costly and less effective administration of the Freedom o.~·;.7a~P 
/<) () 

i ""...; 
J. ··~ .. 
fc;:' 

. ~ ··;~ 
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Information Act, but at the same time they do not seem to 

exceed the incidental powers of Congress to prescribe by 

general rules how its legislative mandates are to be 

performed. 

2. Imposition by Congress of Duties in the 
Freedom of Information Area are unduly 
Burdensome 

Litigation under the Freedom of Information Act 

has already given occasional demonstrations of the Act's 

· potential to disrupt and delay agency operations, 

particularly in small agencies or where a small spec~alized 

staff in a large agency is involved. MUch more serious 

~nterference with the conduct of existing agency programs 

is likely under the bill. 

The features of the bill that threaten to disrupt 

agency operations must be appraised against the basic 

fact, which the bill does not change, that administrative 

burden is no defense to a Freedom of Information request, . ' 

i.e., anyone can enforce access to many thousands of 

records except to the extent they are exempt. The chief 

features of the bill which, working in combination, will··~~'\,.... 
' . ~' exacerbate this burden are: (a) the prohibition against ~) 

'-.f 
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charging any fees for screening voluminous records to 

detect exempt matter (Senate bill only); (b) the provision 

for award of attorneys fees for successful Freedom of 

Information suits (both bills, but House bill is more 

damaging); (c) strict administrative time limits preventing 

the smoothing out of the workload (both bills, but House 

bill is more damaging); and (d) the provision that "any 

reasonably segregable portion of a record shall be provided 

to any person requesting such record after deletion of the 

.portions which are exempt" (Senate bill only}. As to this 

last, it partly reflec.ts present caselaw under the Ac·t, but 

writing it into statute will extend this requirement of 

Betailed editing to all cases, including requests for 

voluminous investigatory files and for classified documents 

hugh masses of material. 

A common element of these 4 features of the bill is 

that they are likely to impact an agency in its most 

important manpower, since often it is only the more 

experienced professional and managerial personnel who are 

capable of making the.judgments such work requires. There 

are other features in the bill which are. likely to prove 

expensive -- annual statistical reports by each agency 
---.,1 . ~-'o.p 
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(both bills) and index publication (House bill is far 

worse on this) -- but these are less likely to disrupt 

key agency operations, as they can more readily be assigned 

to special staffs. 

,.~· . 
~\ ·.~ I 

There is no provision for funding any of the additional 

workload in the House bill, but the Senate bill authorizes 

appropriations "to assist" in performing Freedom of Information 

work. The Senate committee report explains that this is 

only intended to authorize supplemental funding for special 

services and is no excuse fo~ an agency not to use its 

regular appropriations to do its Freedom of Information work. 

lo the extent that funding is actually provided for 

substantial Freedom of Information workloads, the bill's 

interference with the execution of regular agency missions will 

be mitigated. • 
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CONGRESS } 
Session 

SENATE 
HOUSE OF REPRESENTATIVES { 

REPORT 
No. 

-------------------------Ordered to be printed 

Mr. - - -- - - - -- - ------- -- - -~- ----------- ___ ____ __ _______ _ , from the committee of conference, submitted the following 

CONFERENCE REPORT 
[To accompany H.R. .L' lf '(.l ] 

;.I 

The committee of conference on the dbagreeing votes of the two House& on the amendment o/ the Senate to the bill (H. R. L' 11 'i.l ) 

having mel, after full and /ree conference, have agreed to recommend and do recommend to their re3peciive House3 as/olloW3: 
That the House recede /rom its disagreement to the amendment of the Senate and agr.ee to the same with an amendment as/allows: 
In lieu of the matter proposed to be inserted by the Senate amendment insert the following: 

Tt1at (a) ttle fourth sentence of sect.iun 'j')~' ( r-t) (:_') of ti t lf:: :1, United 
St·.t tes Cole, is deleted and the followin g ~;ubstituted in lieu thereof: 

• " Facl1 age ncy shall also maintain and make ·waLl able t'or publie inspection 
twrl c·opyinr; curr<>nt indexes provLling identify:i.nP: jnfornP;~.tion for the 

• d.Jt(/)' 

" . 
.I 

)
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public as to any matter issued, adopted, or promulgated after July 4, 
1967, and required by this paragraph to be made available or published. promptly 
Each agency shaLV publish, quarterly or more frequently, 

and distribute (by sale or otherwise) copies of each index 

or supplements thereto unless it determines by order published in 

the Federal Register that the publication would be unnecessary and 

impracticable, in which case the agency shall nonetheless provide 

~opies of such index on request at a cost not to exceed the direct 

cost of duplication." 

(b)(l) Section 552(a)(3) of title 5, United States. Code, is · 

amended to read as follows: 

"(3) Except with respect to the records made available under • 
paragraphs (1) and (2) of this subsection, each agency, upon any 

request for records which (A) reasonably describes such records 

and (B) which is made in accordance with published rules stating 

the time, place, fees, if any , and procedures to be 

followed, shall make the records promptly available to any person." 
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SE:ct i on 5)2(a) of such titl e ') is amended by redesivnatinr; 

I• .. caph {l-1-) as p:uagraph ( ') ) awl lJy l11 sertinr ~ j nunediately 

a./ r p:iraP;;r aph ( 3) tl1e follu\vin 1~ 1ww p arae:rapl1; 

11 (4)(A) In c!'der t o c arry out the pr< ,v.i. s i c,ns o f thi :] ~;ec tio n, 

each agency shall promulgate r er;ulat.ions , punma nt to notice an d 

r ece ipt of publ:i C CPI\unent, specil'yinr, a tlrLi.fLH'ill ::; cheduJe t~ f f ees . 
applicable tu all constitn<:'nt units o f such a~':C t icy . Such fpes . shall be linti ted tu rea~;onable :::; t andard char1~e~; fur d()cument ~~carch 

and Lluplication n.r;d provide r e covery 0 1' Lll1ly til e direct C (·~;t:; of 

;.uc h ;.carcll and duplit~ation , not to i nc1wlc ch:tr,~es ft~ r ar,eucy 

ex:l.!ninat:iotJ o f requt~s ted records. Documant s shall be furnished 

wi t hout cha r ge nr at a r educed char:~e wllerc tile at~e iiCY detf~rmines 

the waiver or reduction of the fee ls in the public :iuterest 

i1ecause fur:1ishi n~~ the information can be considered a~~ primarily 

ocnefi ting the Ge neral public. Bnt such fees f;hu.ll not be 

<' ha:r e:ed wll enever--

"(i) ~;~1 \; n fee s \•JOulcl ;un<>Uut , l11 tlllj a1~crec:ate , fur a 

reque~;t or series o f related n~qucst s ·' it) l ees than :~3; 

11 (ii) the records requested. e1re not J'ounu; or 

11 (iii) the :reCOrdS ll~C:·~ted ;trP de t erlllined ·by thl ~ Cl.CCt!CY 

to be exemp t J'r,::" JtJ d i::;closurf' nnuer sub~;Pctlon (ll). 

11 (B~ On compLlin r., the distr.k t-. CllUTt u L' the Uni t<'d Sto.t t e::; in the 

Jj_, ; Grict i n v>hich tlw complaLIJat l t rcsj ric~;, or li :t: ; l1i~: principal placf~ 

l ) t ' busine;::;s . o r iu ,,hic h tlle a, ~rnc~~ l'N'l>l'd :: ;,.rc · s:i tuatcd, or in the 
-.,\.. 

l t :i~; :~r:~ ct ur Colttl!l l'ia , has jur:i:~,u l~til'l1 b l e ii jll j) l Ll tr> lii~Cnc:v t'r< ~ ni 

\·!i thholdln,; w~f>ncy t'ecords and t.c, oJ'l i t· r tlrt ' pt·ndnctl('n o f ".ny :t:J;ency . 
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records improp2rly wi thheld frum the cornpl.cin:v il~. In such a. ca.se the 
court shall determine the matter de novo, and may examillc; the contents 
of any agency records in cmHvra to determine \v!Jethel· such record.:; or 
i.lny pi.lrt thereof may be \vi thheld undPr any of the exe1npti ons set 

forth in subsection (b) of this nection, and the burden is on the 

agetJcy tc sustain its action. 

"(C) Notwith~;tandinr~ any other provision c>f law, the defendant 
slnlJ serve an answer or otherw:i.r.c' plead to any complaint made under 
this subsection within thirty day::; after the service upon the defendant 

of the pleadin p: in which r.uch cumplaint is m:_tde, 

unless the court otherwise dj_ l' 0~ ts f'c~ r cooct. cau:~e shown . 

"(D) ExcepL as to case s the court considers of c;reater importance, 
proceediugs before the district Cl )Ul't, as authorized by this subsection, 
and appeals therefrum, t ake precedence 011 the dPcket over all cases 
and shall be assir;ned for heari ng and trial or for argwnent at the 

earliest practicable date and expedited in every way. 

"(E) The court may assess agains t th~ United States reasonable 
att orney fees and other litigation costs reasonably incurred in any 
case under this section in which the complainant has substantially 

prevailed. 

"(F) Whenever records are ordered by the court to be made 

available unde:r this section, the cuurt Hhnll on motion by the • 
complainant find whether the withholding of such records wo.s 

without reasonable basis in law and which Federal officer or .......-f 0Jil) /~• I _, 
') 

employee was re spons ible for the withholdin~ . Before such findings 
\ 

V-

:) 
\-are made, any officers or employees named in the complainant ' s 

-....,;..,_c _,.,. 



n:otion shall be personally ~:PI'VPcl a copy or ~:uc h motion .~tnli shall have 

20 days in which t o respond tllerl'to, and ~Jhall be afforded an 

opp:Jrtu'1ity to be heard by the court. If such findings are made , 

the court shall, upon consideration of the recommendation of the 

agency, direct that an appropriate official of the agency which 

employs such re sponsible officer or employee suspend such officer 

or employee without pay for a period of not more than 60 days or 

take other appropriate disciplinary or corrective action against 

him. 

"( G) In the event of noncompJiance wHh the order of' the 

CL'UI't' thP district court may purd.sh for contc~mpt the responsible 

employee, :l!ld in the case of a ut ti.t'o rmcd. ;'CI' v lc l~ , the responsible member. " 

(c) Section )):~ ( :t ) of title 5, United States Code, is mnended 

by aiding a t the end thereof the following new po.ragraph: 

"( 6 )(A) Each agency, upon any rcquer.t for record::; made under 

paragraph (1), {:' ), or ( 3) of this ~mhscction1 shRll--

"(i) . J.etcrmine within t en days (excepting Saturdays, 

Sundays, and legal pub]lc hol:i.days ) Rfter the receipt of 

any such request whether to comply with sueh rerptest and. 

shMl inunelliately notify the person maklnf~ ~mch request 

of such determination and the retu;ons thert~ Cor> and of 

the ri t>:ht u l' such perSL'll to appeal tn Uw henU. of the 

az,er,cy C:LilY atlverse cleternd uatlon; u.nd • 

"(ii) make a U.eterminatil' l1 with renr,cct to any appeal 

within twenty days (excepting ~>aturdays, nundays, and legal 

p ublic hulidnys ) after the receipt of .such appe3..L If' on 

appeal tll c d.~nial of tbe rerll'ct:t for l'ecords is ill wl iL~lr or 

in p1.rt upht:'ld, the agency shall notify t.!Je pert~on mu.ld ng 

.such request 0f the provisions for judicial review of that 



" ( ~ 1) In unt,snal ci.rcums l;:tnces a s spe~i 1.'ic•d in this subparagraph, 
either 

the time limits presc ribed in/ clause (i) or (ii) of subparagraph (A), 

may be extended 

by ,,'Titten nutice to the requester ,;etting forth the reasom for such 

ex ter.sion and the <la te on whieh a J.etermination is expected to be 

dispatched. No such notice s lw.ll specify a date that would result in 

an extensio n fc·r more than t en worl<ing days. As used in this 

subp:l.ragraph, 'unusu:::tl circumstances' means, l>ut only to the extent 

reason:1bly necess .'lry t o the pr oper processi11g of the parUcular 

reques t--

"(i) the need to search for and eullcct the reque s ted 

records from field fuc ilitl ~s or other es tablishnents ~1at 

are separ :::tt e from the offic~ proce ss inc; t;he reque s t; 

"(ii) t he need to ass ·i g tt professional or managerial 

personnel with sufficient experience to as sist in efforts 

to locate records that have been requested in categorical 

terms, or with sufficient competence ani discretion t o aid 

in determining by examination of large numbers of records 

whether they are exempt from compulsory disclosure under 

this section and if so, whether they should nevertheless 
made 

be/ avail:1ble as a matter of sound policy with or without 

appropriate deletions; 

"(iii) the need for consultation, which shall bE! 

conducted with all practjcable speed, with another agency 

having a substantial interest in the determination of the 

request or among two or more components of the agency having 

substantial subject-matter interest therein, in order to 

resolve novPl and difficult questions of law or :nolicy; and 
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r easonably f or esee and control, of key perconnel whose assistance 

is r equired in processing the request and who would ordinarily 

be r eadily available for such duties . 

"(C) Whenever prr:tcticable, requests and appeals shall be processed 

more r apidly than required by the time periods specified under (i) and 

(ii) of subparagraph (A). Upon receipt of 

a r equest for specially expedited processing accompanied by a 

snbstantial showing of a public interest in a priority determination 

of t he r equest, including but not limited, to requests made for use 

of ar.y person engaged in the collection and dis semination of news, an 

agency may by regtliation or otherwise provide for special procedures 

or the waiver of regular procedures. 

"(D) Any person making a request to any agency for records under 

paragraph (1), (2), or (3) of this subsection shall be deemed to have 

exhausted his administrative remedies with respect to such request 

if the agency f ails to comply with the applicable time limit provisions 

of this paragraph. If the Government can show exceptional circumstances 

exist and that the agency is exercising due diligence in responding to 

the request, the court may retain jurisdiction and allow the agency 

additional time to complete its review of the records. Upon any 

determination by an agency to comply with a request for records, the 

r ecords shall be made promptly available to such person making such • 
r equest. Any notification of denial of any request for records under 

this subsection shall set forth the naJUes and titles or positions of 

each person responsible for the denial of such request.". 

SEC. 2. ( a ) Section 552(b)(l) of title 5, United States Code, 

i. s a.'r.ended to read as follows: 

"(1) specifically authorized under criteria established 
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by an Executive order or statute to be kept secret in the 

interest of national defense or forei gn policy and are in 

fact properly covered by such criteria;" 

(b) Section 552 (b)(7) of title 5, United States Code, is amended 
to read as follows : 

"(7) investigatory records compiled for law enforcement purposes, 
but only to the extent that the production of such records would 
(A) interfere with enforcement proceedings, (B) deprive a person 
of a right to a fair trial of ~n impartial adjudication, (C) 

constitute a clearly unwarranted invasion of personal privacy, 

(D) disclose the identity of an informer, or (E) disclose 

investigative techniques and procedures;". 

(c) Section 552 (b) of title 5 , United States Code, is amended 

by adding at the end the follo\-<ing "Any reasom.bly segregable portion 
of a record shall be provided to any person requesting such record 
after deletion of the portions which are exempt under this subsection.". 

SEC. 3. Section 552 of title 5, Urii ted States Code, is amended 
by adding at the end thereof the following new subsections: 

" (d) On or before March 1 of each calendar year, each agency ,. 
shall submit a r eport covering the preceding calendar year to the 

Speaker of the House and President of the Senate for referral to 
the appropriate committees of the Congress. The rep:)rt shall include--

"(1) the number of determinations made by such a~ency 

not to comply with requests for records made to such agency 

) .• fo,. under subsection (a and the reasons for each such determina tiqn; · · '<> ~ 
! t;. 

11:1 ''(2) the number of appeals made by persons under subsectio9 ~ 

"~ (a){6), the result ,of such appeals, and the reason for the action'-~"/ 
upon each appeal that results in a denial of information; 

' 
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"(3) the names and titles or pos itions of each person 

respons ible for the denial of records requested under this 

section, and the n1,.l!llber of instances of participation for 

each; 

"(4) a copy of every rule made by such agency regarding 

this section; 

" ( 5) a copy of the fee schedule and the total a.'lJOunt of 

fees collected by the agency for making records available 

under this section; and 

"(6) such other information as indicates efforts to 

administer fully this section. 

"The Attorney General shall submit an annual report on or before March 1 

of each calendar year which shall include for the prior calendar year 

a listing of the number of cases arising under this section, the exemption 

involved in each case, the disposition of such case, and the cost, fees, 

and penalties assessed under subsections (a)(3) (E) , (F),and (G). Such 

report shall also include a de scription of the efforts undertaken by 

the Department of Justice to encourage agency compliance with this 

:.;ection. 

"(e) Nobvithstandinc; section 5'.51(1) of thi s title, for purposes 

• of tbis section, the term 'agency' means any executive department, 

military department , Government corporation, Government controlled 

corporation, or other establishment in the executive branch of the 

Goverru-:1ent (including the Execul;.iv·e Office of the President), or 

·my independent. regulatory agency." 

GEC . 4. The amendments mane by this Act r.ha.ll t<'lke effect on 
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Dear Bill: 

THE WHITE: HOUSE 

WASH!NOIO"" August zo, 974 

I appreciate the time you have given me to study the 
amendments to the Freedom of Information Act (H.R, 12471) 

. presently before you, so that I could provide you'my per
sonal views on this bill. 

I share your concerns for improving the Froedom of Info~-
mation Act and agree that now, after eight years in · 
existence, the time is ripe to reassess this profo~nd an4 
worthwhile legislation. Certainly, no other recent legis.
latiln more closely·encompasses my objectives for open 
Government than the philosophy underlying the Freeclofi\ of 
Information Act. 

l~tl1ough many of the provisions that are now before you 
in Conference will be expensive in their implementation, 
I believe that most would more effectively assure to the 
public an open Executive branch. I have always felt that 
administrative burdens are not by th~rnselves suffici~nt 
obstacles to prevent progress in Government, and I will 
therefore not comment on those aspects of the bill. 

There are, however, more significant costs to Government 
that would be exacted by this bill -- not in dollar terms, 
but relating more fundamentally to the way Gover~~ent, 
and the Executi\·e branch in particular, has and must 
function. In evaluating the costs, I must take care to 
avoid seriously impairing the Gover~~ent we all seek to 
make more open. I am .concerned with some of the pro
visions which are before you as well as some which I 
understand you may not have con:;idered. I want.to share 
my concerns with you so that we may accommodate our 
reservations in achieving a common objective. 

A provision which appears in the Senate version of 
the bill but not in the House version requires a court, 
Whenever its decision qrants withheld documents to a com
plainant, to identify the employee responsible for the. 

··. . 'CJ·· r-olf<>~ 
~· 

,. :) 
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• 

·. 
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withholding and to determi_ne whether the withholding was "without (a) reasonable basis in law" if the con1plainant so requests. If such a finding is made, the court is required to direct the agency to suspend th:1t employee without pay or to take disciplinary or corrective action against him. Although I have doubts about the appropriate-

2 

ness of diverting the direction of litigation from the dis-
1 closure of information to career-affecting disciplinary hearings . about employee conduct, I am most concerned with the ~ 1 inhibiting effect upon the vigorous and ef.fective conduct of official duties that this potential personal liability will have upon employees responsible for the exercise of these judgments. Neitb.er the best interests of Government nor the public would be served by subjecting an employee to this kifl:d of personal liability for the performance of his official duties. Any potential ha 'rm to successful compla inants is more appropriately rectified by the award of attorney fees to him. Furthermore, placiog in the judiciary the requirement to initially determine the appropriateness of an employee's conduct and to initiate discipline is both unprecedented and unwise. Judgments concerning employee discipline must, in the interests of both fairn e ss and effective personnel management, be made initially by his supervisors and judicial involvement should then follow in the traditional form of review. 

There are provisions in bath bills which would place the burden of proof upon an agency to satisfy a court that a document cla s sificd because it concerns military or intelligence (including intelligence sources and methods) secrets and diplomatic relations is, in fact, properly classified, following an in .camera inspection of the document by the court. If the court is not convinced that the agency has adequately carried the burden, the docutnent will be disclo s ed. I simply cannot accept a provision that would ri sk ex posure of our military or intelligence secrets and diplomatic relations because of a judicially perceived failure to satisfy a burden of proof. My great respect for the courts does not prevent me from observing that they' do not ordinarily have the background and expertisel.to gauge the ramifications that a release ol a document may have upon our national security .. The Constitution commits this responsibility and authority 
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to the President. I understand that the purpose of this 
provision is to provide a means whereby improperly classi
fied information may be detected and released to the 
public. This is an objective I can support as long as the 
means selected do not jeopardize our national security 
interests. I could accept a provision with an express 
presumption that the classification was proper ana· with 
in camera judicial review only after a review of the 
evidence did not indicate that the matter had been rea
sonably classified in the interests of our national 
s ecurity. Following this review, the court could then 
disclose the docume nt if it finds the classification to 
have been arbitrary, capricious, or without a reasonable 
basis. It must also be clear that this procedure does 

"' 

not usurp my Constitutional responsibilities as Conunander
in-C~ief~ I recognize that this provision is technically 
not before you in Conference, but the differing provisions 
of the bills afford, I believe, grounds to accommodate our 
mutual interests and concerns. 

The Senate but not the House version amends the exemption 
concerning investigatory files compiled for law enforcement 
purposes. I am concerned with any provision which would 
reduce our ability to effectively deal with crime. This 
ame ndment could have that effect if the sources of informa- · 
tion or the information itself are disclosed. These 
sources and the information by which they may be identified 
must be protected in order not to severely hamper our efforts 
to combat crime. I am, however, equally concerned that an 
individual's right to privacy would not be appropriately 
protected by requiring the disclosure of information con
tained in an investigatory file about him unless the 
invasion of individual privacy is clearly unwarranted. 
Although I intend to take action shortly to address more 
comprehensively my concerns with encroachments upon indi
vidual privacy, I beli~ve now is the time to preclude the 
Freedom of Information Act from disclosing information 
harmful to the privacy of individuals. I urge that you 
strike the words "clearly unwarranted" from this provision. 

Finally, while I sympathize with an individual who is 
effectively precluded from exercising his right under 
the Freedom of Information Act because of the substantial 
costs of litigation, I hope that the amen4ments will make 
it clear that corporate interests will not be subsidized ,.;.'·· '".0 /f(; 

~""' ,"'} 0 .9 0 '\ <;. 
fv n: (' Gl 

{
· . ..., ,.\· ,.., \ ~ 
..; ·r;> Gil .. 4 
,,; ::v l '"~ 

\~'· ::,. 1 
\~ . ·"r> 

---

I I 
I I 

I 
I 
I 
j 

I 
I 

' 
I , 



~ 

• 

. .- ' . 
• 

4 
in their attempts to increase their competitive position by using this Act. I also believe that the time limits for agency action are unnecessarily restrictive in that they fail to recognize several valid examples of where providing flexibility in several specific instances would permit more carefully considered decisions in special cases without compromising the principle of timel~ implementation of the Act. 

I ., ' 
Again, I appreciate your cooperation -in affording me this time and I am hopeful that the negotiations between our respective staffs which have continued in the interim will be successful. 

I have stated publicly . and I reiterate here that I intend to go more than halfway to accommodate Congressional concerns. I have followed that commitment in this letter, and I have attempted where I cannot agree with certain provisions to explain my reasons and to offer a constructive alternative. Your acceptance of my suggestions will enable us to move forward with this progressive effort to make Government still more responsive to the People. 

Sincerely, 

/.J // - 1_, / 

Affllt "'~ ~ rvt{ 

Honorable William s. Moorhead 
House of Representatives 
Washington, D. c. 20515 

' ' 
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The Honorable Gerald R. Ford 
President of tho United States 
The l'ihi te House 
Washington, D. C. 20500 

. -' I 

... j ' . ..,., 

Dcat· Hr. President: 

h·u ""'~ro oos t pleased to rccei ve your letter of August 20 
anti to kno\>1 of your personal interest in the amendntcnts to 
thn f.rcedo:-:1 of In for-nation Act bein .1 considered by the House• 

,, .... 
! 

: 

Sen ale CL1H fert)Hc c co;:!ni t t(;e. And 'he :~ pr.,~eci;-A tc your rccogni- . ' 
tion oi' th~ funl~at:lental pu·rpose::; o ( this nilc::;tcr~c la'\ u.nd · · · 

' the inrr ortc:mce you attach to tL.t;se arnc!ldT,lcnts. They of 
course would provide support for your mm policy of "open 
goYornment" which is so desperately needeu to restore the 

\. . \ L 

public's conf1dunce in our n~tional gov(.;r;lJ::ent. 

\'then we rec~d'ltEH.l your lette1·, nU. of t!·.c ncl.~;ers of the 
conference comnittee agreed to your request for additional 
time to study the amendments and have given serious co~sidera-

... 

......__ tion a:~d careful Jeliot1ratiou to y0;.;or vie"-'S o:;1 e~).c~ ~f th~ ., . 
· rnaj or conc.~rns you !'ai sed. T!&c s ta fis of t1H' t·~.,..o collt"'li t ~eo;o.s :· ' 

' • 

of _hr!·lsdictioil luve ha~~ se\·eral in-"kpti1 discussion5 '~it:1 the ·: . 
rcspunsiblo of1~icials of your l\u1.1iidstr.:ltlon. In~.!iYL!ua1 
t-1embers nav~ .il.so Jiscusscd th'33!.~ r;0i ~ tt:; lTit!~ Justice Depart- ' •·. 
mC3nt officials. 

At ouT . final conference session we were able to reopen 
discussion on each of the najor is!; ~JCS raiscl~. in your lott.:!r. 
We believe that the ensuing conferenc~ nctio;ts on those -
matters were respo•1sive to your conc(.;r .1s .1 .-i.J ,,on~ :bsj ~.!n~d to 
accommo<la te furthc r in tet·es t s of ::h~ :.=.<ecut hr\.! t>raac~t. 

You expressed concern in your l0ttcr nl1011t the consti tu
tionality and wisdo~ of court-imposed penalties against 
Federal employees who withhold inforP\ntion "without a rea .. 
sonable basis in law.•• This provision has beon ~ubstantlally . 

. 
·"· ., 

·' ' ... ~ 

modified by . ~onference action. , ; 
.t • r 

1
• I ! ~ 
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-, 
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.. : Th9 Honorable Gerald R. Ford 2 September 2~. 1974 

:-· . .. . At our last conference m:.Jeting, after oxtensi vs debate ... 
. · .. ~ ·.·· tmu consideration, il colilpromise sponsored by Represantati~· . ~ .. 
. ; ~!:Clo:Jk 3Y a nd mollified by s~nate conforees Has ndoptod. 1'hl~· "'. · ·· ·· ; · 
; ~··~ ;'·z . ···/. ·.,· cc:".1!roraise _luav-s.9 to th'3 Civil Servico Co~11i~3ion tha responsi• · .. . ·.:. 
--q'·;:~'·::.:-:·: .blllty .io-r initiating disciplinary pToco.sdlngs n~ain3t a · .. ... · .. :·. 
~:i/:::,; :·~ : .... Eovernnsnt official or employee in appropriate circt:::l3tance,~.ot.- \ ·._:· . ·· 
~ - .. -~ __ :·_ ~ ._ .- but o::1ly ·after a lllri t ten finding by the court that ther3 we_-rq_ .· -~. . ·. 
- ~. : · · ·:. ·. ·. "circumstances surrounding the withholding (that) r~isa · · · :·: . . . 

: · ·· quastions _ wh~ther agency personnel acted arht;rnrily or ~3~fl~ ~ ~:~1 
.- . ~--.t.:' -}·. · .. ( ciou!lly wl th respect to the \'li thholding. '' :rhe actual di~ci• ·· ' · :· ·· ·.'· 
:: :•; : ~ - ~~;. :. ~· plinary action recommended by the Commission, after completi~u ... · :_ ... j 
· ~···:·' .1' of its stnndard proceedings,.would actually be taken by- tha· .- ·~ .. ·• ·. 1/\· ~ 
;:_.· ... .-··:· · ;'. p~rtic:ular agency involved in the case. '-.~- · ·:. '..- ~ ·: ,, . 
~ . ~ .·~ -. ~~·· ,• ··::· , -, ~ ·.· . · t r t\ L IA .. ~ 

· .. ~.;.~:;:\:~ ' · ~' · '. · . . · We foel that this is a reasonable compromise that ··· · .'·.,_· .·.' 
·. ~:-.- < .· .. · · basically satisfies your objection3 to th'3 original Senate . .. 
. • -; • •• Y'• '., 1 . . . ... 
··:~ . .-... ·.· : .. an3uage. . · ._ .· ~ 
: ·:~ : .~-. ;,,:· .. '1• ,. "'·. ·,.. • .. ··... . ' ' . • • . : • ~ . ~-~ .. ""' .. 

:_:/··>.: ._:· :: ,.:: · ·. -:·. ,· You expTe~!ed fear that tha · amand:11ent.s n fford inadequat·e · -:•,.: -~' -: 
·:··: , · : · . protoction to truly ioportant national defanse and foroign . . . :' ... .. . · 
.. ~i . -J.\: , · ·policy information subject to· in camera inspection by Federal .. 7. __ · <·> .. ·,.: ..... courts in .f-reedom of information cases. We believe that thes&_ ... 
. ·t _·:-...· ... . : f~ars n-ra unfounded, but the conference has nonsthele3!J agreed 

-;:. :::.~~..:::- .:·.-~ ·:. to includ~t addi tiona! explanatorr languaga in. tha- Statement _ of_ .- .. · . 
. ~-· - ~~~·--: . · ~·:· Nanag'3l'$ ma!<ing. clear our intont1ons on this 1ssua;. · · . · · ·. ·: ·' · · 
·~. ~~~> ·~.:. :.: ~ ·, · ~ .. ~ : . . . . .. ' 
-'i./. "· _::···:·• ·:: · :· The lt3glslative history of H. R. 12471 clearly show3 that ,; 
~ - ~.,;. '.··:·~· .·;_·:- th~ . i.-:1 C3~~ author! ty conferred upon the Fedor::tl courts in. 
: -~. · · ·; {., . the3~ .- a:n~:nu.:l9nts is not n~md:1 tor~ , but pcmiss i ve in ca5es· · ·>.· .: .. · ·:_ .. '!'rhare . no nul proce~dings:'ln free om()f infornu tion cases in . · .. . 
. .-:~~ -:- _ ... :.-/· ··.: thJ __ court3 do not _make a clear-cut cas~ for agency ldthholdbigs . .' . . 
·· '·: \< ·:·::·-,·. o.f' r~qu6sted record!1. These proceedings would include- the .. . ···· · .. . 
' ~:-~~-~~~~ -: "" : ;/: ~~·-: p::-~ 9~nt·. a.g~ncy procedure of submitting an. affidavit to th~ . · :_ . . :· .. 
·;·:·.:·· · i, , ... •:•. c~1.1rt in justification of the classificat1on r.HlTkings on ro- ·.. ·· 
.,_,--,: :.:·. ~; .:· q~33ted documents in cases involving 552 (b) (1) infornation • 
.' . ·~.~ .· :.·~\ .. ; :\~: ~· · • 

. ;~:i· ,:\ i-- . ;~ : -· -~ Tin n=Bnd:lants in H. R. 12471 uo not l'omava thi!J·ri~ht of , 
·: ~ .-.. ·' ~ ... . : .. :: t h;:; n.~er.cy, nor do they change in any w~y other o~chn.nis::1s. 

~ -:~ · :- ~ ~ available to the court during lt3 consid9ration of the case. 
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/s/ Ted Kennedy 

, Edw~rd M. Kennedy 
. Chalnau, .s~nato Conferees · .: .· ·· . . . 
.·. 

/s/ ~ill ~oorhead 

Willla~ S~ Moorhead 
Cbolraau, Houso Confer•es 
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Mr. Stanley Ebner 
General Counsel 
Office of Management and Budget 
Room 262, Old Executive Office Building 
The White House 
Washington, D. C. 20501 

Dear Stan, 

September 5, 1974 

Enclosed is a copy of my presentation at the Federal Bar Association meeting yesterday on the bill to regulate invocat i on of Executive Privilege against a congressional request for information, and the various amendments to the Freedom of Information Act pending in conference committee. Par t I, beginning on page 2, and Part III, beginning on page 9, may be of special interest to you. As you can see, I am still working for some of the causes of so much concern to us when I was in OLC. 

At the panel, Bill Phillips of Moorhead Staff noted that a bill similar to the Erlenborn Executive Privilege bill had already passed the Senate and predicted that both an Executive Privilege bill and the FOI bill would be enacted in this s ession of Congress. I see serious constitutional problems in the Executive Privilege bill. With respect to the FOI bills, the outcome may depend on how accommodating the Administration wishes to be with respect to Congress at this point. I am especially troubled by the present language modifying the first exemption. 

RGD/lor 
Enclosure 

Sincerely, 

~~~ 
Robert G. Dixon, Jr. 
Professor of Law 
George Washington University Law Center 
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Executive Privilege and Freedom of Information Act: 

Congressional Bills, 1974 

Remarks by 

Robert G. Dixon, Jr., Professor of Law, 
George Washington University Law Center 
and recently Assistant Attorney General, 

Office of Legal Counsel, Department of Justice 

at. 

Federal Bar Association Annual Meeting, 
9:00A.M., Wednesday, September 4, 1974, 
Mayflower Hotel, Washington, D. C. 
For use on delivery, 9 A.M. (E.D.T.) 

m. Panel en Pel :t\mendmeuta and Sxee, Prh a Bt11 

In this age of "future shock" as Elliot Richardson put it 

when I saw him briefly at the ABA meeting in Honolulu three weeks ago, 

events have a way of running away with panel topics and programs. 

Today's program is no exception. 

One part of the program, dealing with Congressman's Erlenborn's 

H.R. 12462 introduced January 31, 1974, was to look in the direction 

of Executive Privilege. More specifically, the bill rests on the 

predicate of Congressional power to regulate the invocation of Executive .• , , 
. ' ··~\ 

Privilege against Congressional requests for Executive documents and f"\ 

~ 
;) !)
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·· ...... ... ,_ 
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other information. Recent court action puts the bill in highly questionable 

light. • 

The other part of today's program, dealing with the proposed House 

and Senate amendments to the Freedom of Information Act of 1966, is still 

very much with us, but again in a highly altered perspective because of recent 

political events. Because of frustrations in respect to the late Nixon 

Administration, and more specifically in respect to the excesses of Watergate, 

the amendments grew in number and severity almost in the spirit of "Let's shoot 

the piano player," rather than "Let's work on the discords." Now we have a 

new President, a new spirit, and a re-opened conference committee. [R.R. 12471 

(Moorhead); S. 2543 (Kennedy)) 

1. 

Let me deal first with the issue of Congressional regulation of 

Executive Privilege, which of course overlaps the Freedom of Information Act 

first exemption concerning classified documents, and then turn to the more 

detailed topic of the FOI Amendments, per se. How recently it was that 

Mr. Raoul Berger, echoing some voices on Capitol Hill, was claiming that 

Executive Privilege is a constitutional myth. But as Solicitor General 

Robert Bork put it in his remarks at the ABA meeting in Honolulu, Berger's 

claim was "not taken seriously by legal scholars and his thesis owed its 

momentary popularity only to liedia chic." We now have the historic July 24, 

1974 Supreme Court decision in United States v. Nixon (and the predecessor 

decisions of the United States Court of Appeals for the District of Columbia 

in Senate Select Committee v. Nixon in May, 1974 and Nixon v. Sirica in 
" -.. - f (;4, 
. . Q · .. 

October, 1973) confirming the firm constitutional basis of a strong but not.; ;\ 

absolute Executive Privilege. By common agreement and constitutional impli~i~ion, "to$ 
···, .... _._../ 
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a necessary core area of confidentiality exists to protect the decision-making 

process in the courts, the Congress, the Executive -- and yes in the so-called 

fourth estate where some members of the press are even asserting an absolute 

privilege. 

In United States v. Nixon the Supreme Court accepted and perhaps 

enlarged the Court of Appeals ruling in Nixon v. Sirica that presidential 

communications are "presumptively privileged." This presumptive privilege 

was seen as resting on the need common to all governments "for confidentiality 

of high level communications," and on the doctrine of separation of powers. 

The case before it presented a conflict between the general privilege of confi-

dentiality of presidential communications and the interest in fair administration 

of criminal justice. In this specific context the Court held that the privilege 

was not absolute, and that it cannot prevail over a "demonstrated, specific need 

for evidence in a pending criminal trial." (Emphasis added.) 

The Court thus left open the question whether, in respect to military 

matters and national security, the privilege might be so strong as to preclude 

judicial in camera inspection of the requested information. In respect to such 

matters the court quota! with approval the following lines from an earlier case: 

'{T]he court should not jeopardize the security which privilege is meant to 

protect by insi~ting upon an examination of the evidence, even by the judge alone, 

in chambers." Thus at its core the privilege may be absolute. 

The Supreme Court in United States v. Nixon nominally excluded any ruling 

on the conflict between a "President's generalized interest in confidentiality" 

and congressional demands for information. 

in tentative conclusionary fashion. First, 

Let me pose three questions, pr~aepted 
,,..-:;. f 0-9 

is it not unlikely that c~~~~;ionaf~ 
~~ a:r 
'l.'l .::v '" . 
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interest normally would themselves be more than generalized (except perhaps 

in the specific context of impeachment)? 

Second, if such be the case, is it not unlikely that the Court would 

elevate a generalized congressional request over executive confidentiality, 

especially in view of the Court's strong separation of powers statements in 

this case? 

Third, whether or not military, foreign relations, and national security 

matters present a case for absolute privilege (left open by the Court), does not 

the opinion in United States v. Nixon suggest that the confidentiality of such 

matters would prevail over a congressional request for such information? The · 

Constitution commits the administration of these matters to the Executive, not 

to the Congress. 

The Erlenbom bill, H.R. 12462, introduced on January 31, 1974, des'igned 

to regulate use of Executive privilege against Congress, obviously must be 

re-thought in the light of the recent cases. That bill (1) would require 

submission of requested information within 30 days unless the President gave 

a written detailed statement of grounds for withholding; (2) would not require 

Congress to keep confidentialto information furnished to it under this bill, even 

though such information falls within one of the exemptions in the FOI Act and 

was furnished on a confidential basis; (3) would establish a wide-open judicial 

procedure to compel disclosure, the standard being that the Executive must furnish 

the allegedly privileged information unless "the court finds a compelling national 

interest" to the contrary. On this last point, the bill is flatly contrary to 

the "presumption of privilege" first announced by the Court of Appeals o~ ~~J~o~ · 
:' .... . = 

·•. . ~ ... ~ 

·.) ~ 
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District of Columbia in Nixon v. Sirica in October, 1973 (487 F. 2d 700), and 

recently reiterated by the Supreme Court in United States v. Nixon. In those 

cases the courts did hold that the presumption was overcome by the demonstrated 

grand jury and trial needs in the context of a criminal proceeding. However, 

when the specific question of executive privilege vs. a congressional request 

was presented to the Court of Appeals by the Senate Watergate Committee, the 

court held on May 23, 1974, that the presumption of privilege was not overcome 

by such a generalized congressional request. Senate Select Committee on 

Presidential Campaign Activities v. Nixon, F • .2d __ _ (D.C. Cir,). These 

cases suggest that circumstances which will justify compelled disclosure to 

Congress of the kind of executive information traditionally thought to be 

privileged, particularly military and foreign relations information, will be 

exceedingly rare. 

II. 

Let me turn now to the Freedom of Information Act and the proposed 

amendments to it, some of which were opposed by President Ford in a letter sent 

on August 20, 1974. Before getting into details, I think it is important to 

put the whole Freedom of Information Act issue in perspective. The fascination 

of the governmental information area is that underlying the particularized 

disputes of the day are large philosophic issues. 

Consider President Lincoln's famous question, posed in Civil War contest --

"Are all the laws but one to go unexecuted, 
and the Government itself go to pieces lest 
that one be violated?" 
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He thus expressed in dramatic fashion a national survival concept which has 

some analogy to our traditional "national security" reasons for nondisclosure 

of governmental information in certain instances, although few of us are comfor-

table with the full sweep and implications of Lincoln's pronouncement~ Earlier, 

John Jay, writing in the Federalist Papers about foreign negotiations, said 

that "{s]o often and so essentially have we heretofore suffered from the want 

of secrecy and dispatch that the Constitution would have been inexcusably 

defective if no attention had been paid to those objects." 

Because of such considerations we find that national security, expressed 

as classification of material, heads the list of exemptions from disclosure 

under the Freedom of Information Act. Other exemptions protect personal 

privacy, law enforcement investigatory files, interagency or intradepartmental 

policy advisory materials not yet finalized. 

At the same time the democratic ethic, indeed the very feasibility of 

democracy, is·predicated on the belief that man is rational, and that a well-

informed citizenry is capable of sound judgments and is the only safe repository 

for sovereignty. Hence we find far more congenial the words of James Madison 

when he said --

"a popular Government, without popular 
information, or the means of acquiring it, 
is but a Prologue to a Farce or a tragedy; 
or, perhaps both." 

From this grand antithesis the citizen need to know in order to 

evaluate, judge, and decide, and the concurrent citizen concern that his 

government preserve certain confidentialities in order to be a 

government -- it is our task to distill a synthesis which will 

internal contradictions bf democracy. 

safe, effective 
,c"-.,.0-. 

harmoni~e.- in 
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The Freedom of Information Act applies only to the Executive Branch and 

not to the Legislative or Judicial Branches. However, in trying to identify 

areas of common understanding about disclosure and nondisclosure the experience 

and values in the other branches are clearly relevant. 

For example, I found instructive the remarks of Senator Mathias on 

legislative privilege last summer at an American Bar Association panel on 

privileges, on which I also appeared and commented on executive privilege. The 

Senator said the aim should be to reduce, not increase, legislative privilege. 

He suggested that committees cease meeting in closed session (executive session), 

and open up even bill mark-up sessions to the public. Some of this already had 

been occurring. But then, recognizing the conflict of values I have just mentioned, 

he said that of course there would have to be exceptions. A committee should 

go back into executive session, he said, when anything came up touching on a 

sensitive national security or foreign relations matter, a personnel matter, 

or an intimation of criminal wrongdoing (although on the last point he said 

that Watergate was a temporary exception to the exception). 

From the judiciary we derive a principle which is extremely important 

if citizens are to understand their government, namely, that decisions be ration

alized. That is the function of the court opinion. Many times we view the 

opinion, which links the values of the present to the past and to the future, 

as more important than the actual decision. At the same time, extreme confi

dentiality does surround the meetings of judges in conference, and internal court 

memoranda. And as we all know, we probably would not have had a Constitution 

had not the Framers deliberations been kept secret. 
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A two-pronged approach is now needed to the Freedom of Information Act. 

First, through improved administration and record-keeping techniques we must 

improve our monitoring of FOI requests, keep pressure on the unduly reluctant 

bureaucrat through such devices as the Department of Justice FOI Committee, 

identify areas of repetitive requests so that we can deal with them by rul~making 

rather than by use of expensive adjudicatory techniques. We need to routinize 

the process in non-lawyer hands wherever possible. 

Second, we must remember that the test of any confidentiality provision 

is whether it rests in common understandings rooted in the practices of other 

branches of the government, or rooted in the way we run our businesses, unions, 

universities or even our families. The various exemptions from disclosure now 

listed in the unamended FOI Act seek to express such common understandings. 

The difficulty lies in their application to particular facets of governmental 

activity. 

"'·" 

' ~. 
') 
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III. 

Turnine now to specific issues posed b,y the proposed FOI amendments, 

a reasonably complete list would identif,y at least 14 si«nificant changes of 

which the following perhaps are the most noteworthy. 

~' under the Muskie amendment of May 30, 1974 [Cong. Rec. May 30, 

1974, pp. S. 9318-9328] to the Kennedy bill (S. 2543), there would be de novo 

judicial review (in camera at the option of the court) for all denials, in-

cludin~ even national security classified material now protected b,y the Act's 

first exemption, and there would be a presumption of invalidity of governmental 

action. This provision would not materially change the law in respect to 

materials withheld under FOI Exemptions 2 through 9, but would radically alter 

the crucial first exemption. The first exemption protects records required 

to be kept secret b,y Executive Order in the interest of national defense or 

foreign policy -- i.e., classified documents. In Environmental Protection 

Aeensz v. ~' 410 u.s. 73 (1973), a Supreme Court decision which the Muskie 

amendment seeks to reverse, the Court held that under the Freedom of Information 

Act all documents classified under executive order are automatical!f exempt 

from disclosure under the FOI Act's first exemption, 5 u.s.c. 552(b)(l). 

President Ford has said in respect to the Muskie amendment that he 

"cannot accept a provision that would risk exposure of our military or intel-

ligence secrets and diplomatic relations because of a judicially perceived 

failure to satisfy a burden of proof." It remains to be seen whether t.he 

Muslde amendment in respect to the FOI Act's first exemption can be chani~"OQb 
; 

> 



·H>-

in Conference Committee, or be sufficiently watered down with a gloss in the 

Conference Report to adequately preserve the constitutional responsibilities 

of the Executive. 

Any legislation in the national security information field must tread 

a delicate line. There are unique constitutional responsibilities of the 

Executive in the conduct of foreign relations and the preservation of national 

defenee information, as the courts have noted on many occasions. In Chicago 

!!!! Southern.£!: Lines v. Haterman ~., .333 u.s. 103 1 109 (1948) the Supreme 

Court stated that the "President • . • • possesses in his own· right certain 

powers conferred qy the Constitution on him as Commander-in-Chief and as the 

Nation's organ in foreign affairs." Acting in these capacities, the Court 

added, the President "has available intelligence services whose reports are 

not and oucht not to be published to the world." Id. at 11. 

In~~ Times v. United States, 403 u.s. 71.3, 729-30 (1971), Justice 

Stewart, in a concurring opinion joined b.Y Justice White, wrote: 

It is clear to me that it is the constitutional duty of the 
Executive -- as a matter of sovereign prerogative and not as a 
matter of law as the courts know law -- throu,h the promulgation 
and enforcement of executive regulations, to protect the confi
dentiality necessary to carry out its responsibilities in the 
fields of international relations and defense. 

Justice Marshall, in a concurring opinion, also recognized the President's 

authority to classify information. 403 U.S. at 741. 

In~ v. ~' 410 u.s. 73 (1973), the Court did indicate that Congress 

might modify some procedural aspects of the classified documents ~stem b.Y 

legislation. However, the Court added that any such changes would be subject 

"to whatever limitations the Executive privilege may be held to impose upon .. ~ 

such congressional ordering." (410 u.s. at 83). · j_-J.· '\ 
~"' .Jio 
.($1 ... 
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On the dimensions of Executive Priviler,e we now have United States v. 

Nixon, analyzed earlier in this paper. In that case Chief Justice Burger for 

a unanimous court spoke of the "utmost deference to presidentil;ll responsibili-

ties" which the courts traditionally have shown in respect to militar,y or 

diplomatic secrets and foreign polie,y. 

It would seem therefore that the forer.oing precedents, and especially 

the recent ~ case, cast a dark constitutional shadow over both the Erlen-

born bill on Executive Privilege, already discussed, and the Muskie amendment 

in respect to the FOI exemption for classified national security documents. 

The whole purpose of the Muskie amendment was to get away from the very kind 

of pro-government presumption in the national security classification field 

wh:i.ch may be required under the developing judicial precedents. The or:i.ginal 

Kennedy language, although authorizing judicial review ~nd thus also reversing 

~~ specified that if the agency head re-certified the need for confiden

tiality the court should sustain withholding of the document unless an in 

camera examination showed it to be without a reasonable basis. 

Second, the Senate-passed bill as of last May 30, 1974, ~~uld have 

included a severe and perhaps partially unconstitutional provision authorizing 

a court to order the sanction of 60 days suspension without pay against a"Y 

employee or officer found to have withheld requested documents "without reason-

able basis in law." Presidential appointees serve at the pleasure of the 

President. It is one thinr. to have such service interrupted for violation of 

general law, e.g., a sentence for income tax evasion. It is quite another, 

in my view, to have such service interrupted for an erroneous judgment madp;,;::-1-' o,p~ 

in the performance of offic1al duties, particularly under a standard as ~gue }) 

"·~> 
~"" ................... ·· 
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nn ''without reasonable basis in law" in this murky F'OI field. 

In his objection to this provision President Ford noted the ''inhibiting 

effect upon the vigorous and effective conduct of official duties" that this 

provision would create. Basic principles of personnel management, as he said, 

require that discipline be initiated by supervisors, with the judiciary oper-

ating as a reviewing rather than a triggering agency. 

In response to this remonstrance, the Senate and House conferees on 

the FOI billa apparent~ modified the provision on August 21, according to ~ 

present information. r~never a court orders disclosure in an FOI suit it may 

issue a written finding on the question whether the withholding was "arbitrary 

and capricious." Thereupon the Civil Service Commission shall determine whether 

disciplinary action is warranted. Although not as severe as the original Senate 

bill, the revision still reduces the authority of the agency head and creates 

appeal problems. Normally the agency head disciplines, with an administrative 

appeal to the Civil Service Commission. How can there be a~ administrative 

appeal when the Commission makes the discipline determination in the first 

instance? In respect to court action, would a finding that the withholding 

was "arbitrary and capricious" be appealable at once, or only if discipline 

ensued? Could the agency appeal as well as the affected personnel? Who would 

represent the latter? In the case of an institutional decision, as maqy FOI 

decisions are, in which all persons in the agency who worked on the request 

the initial deniers and the appellate staff -- aerecti on the denial, who is 

disciplined? Even as modified this proposed amendment to the FOI seems to be 

founded more on emotionalism than on careful legal anal;rsis. 
. ' ' (; ;,; 

·~' 
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~' under the Hart amendment of May 30, 1974 [£2!!g. Rec., May JO, 1974 

pp.S. 9229-9337] the seventh exemption would be radically changed. At present the 

seventh exemption protects "investigatory files compiled for law enforcement 

purposes except to the extent available b,y law to a private party." After same 

waffling the dominant judicial view [Frankel v. ~, 460 F.2d 813 (2nd Cir. 

1972); Weisberg v. D~artment ~ Justice, 489 F.2d 119S (D.C. Cir. 1973)(en 

bane)] is that closed as well as open files are withholdable because of the 

need to protect intelligence sources and methods -- both of which endure over 

long periods of time. However, as an accommodation to the needs of historical 

scholarship, the Department of Justice has been experimenting with a regulation 

authorizing discretiona!y release of law enforcement files at least 15 years 

old -- with deletions to protect privacy and intelligence sources and methods. 

Unfortunately, this policy "came a cropper" in respect to the release of the 

Ezra Pound file. Despite deletions, it turned out that the requester already 

knew so much that by putting the pieces together he could determine the iden

tity of the deleted sources. He proceeded to criticize them in a ~ ~ Times 

piece for cooperating with the FBI. 

It is thus obvious that tampering with the seventh exemption is a 

dangerous and trio~ business, especiallY because without informers there 

would be little law enforcement, other than for traffic offenses committed 

in the presence of the police. Nevertheless the Hart amendment (supported 

also b,y Kennedy) was adopted by a Senate vote of 51 to )). 

The amendment would change the word "files" to "records." Even as to 

a law enforcement investigatory "record" tba amendment would allow wi thholdinc 
.. ~~ 

<~v· ' ::0 
'• .lo. 
,) .lt; 
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only if disclosure would jeopardize a finite list of protectible interests, 

e.~., enforcement proceedings, fair trial, identity of an informer, investi-

gative techniques and procedures, .privacy -- but the invasion would have to 

be "clearly unwarranted" to be protectible. 

The "files" to "records" change would necessitate a record-by-record 

review inside a particular law enforcement file -- rna~ of which contain 

thousands of records. The critical problem here is that the whole is greater 

than the sum of its parts, particularly in investigations of organized crime, 

white collar crime, and conspiratorial crime. Record by record there may seem 

to be little to protect, but linked together and with the final addition of the 

"smoking gun," to borrow a phrase from the recent Watergate coverup investiga

tion, significance emerges and confidentiality is crucial. 

In the portion of his August 20, 1974 letter to Congress touching on 

the proposed changes in the seventh exemption, President Ford especially 

sin~led out the danger of revealing either sources of information or the in-

formation itself (the latter perhaps traceable to the former as in the Ezra 

Pound request situation). He also objected to the mandate to release law en-

forcement records unless such action would be a "clear~ unwarranted" invasion 

of privacyJ this language resolves all doubtful situations in favor of release 

and against privacy. 

In response to this remonstrance also the Senate and House conferees 

on the FOI bills apparently modified the Hart amendment slightly on August 21. 

In respect to privacy, the word "clearly" was deleted, but not the whole phrase 

"clearly unwarranted" as President Ford wished. Sane language was added (see 

.• !' (, 
I·:,, .. If',., ,.,, ..., >., 
~; ~} 
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subpart '~w below) to attempt to avoid a repetition of the above~entioned 

Ezra Pound release situation. 

As a result of these changes, the proposed revisions of the seventh 

exemption, still in the hands of the Conference Committee, apparently nov 

reads as followsa 

Investigatory records compiled for law enforcement purposes, but 

o~ to the extent that the production of such records woul~ (A) 

interfere with enforcement proceedings, (B) deprive a person of a 

right to a fair trial or an impartial adjudication, (C) constitute 

an unwarranted invasion of personal privacy, (D) disclose identity 

of a confidential source, and, in the case of records compiled b.y 

a criminal law enforcement agency in the course of a criminal or 

national security investigation, confidential information furnished 

b,y the confidential source, (E) disclose investigative techniques 

and procedures, (F) jeopardize the life or safety of law enforcement 

personnel or their families. 

Because of lack of time the remaining proposed changes in the Freedom 

of Information Act may be only briefly listed. In addition to the three major 

changes just discussed, the proposals pending in Conference Committee would 

(4) ).imit time for administrative response to 10 days for a request (or 30 in 

extr~ordinary circumstances), 20 for an appeal, with an option to add 10 to 

one or the other [President Ford finds these limits to be unnecessarilY restric-

tive]J 

(5) prohibition on charging fees for the screening prooees neceesa17 in large .· ") 
;.: 
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(6) mandate to release "segregable portions" of records; 

(7) restrict Government answer time in court to 40 days J 

(8) mandates praupt action by appellate courts; 

(9) provides for award of attorney fees to victorious plaintiffs -- who in 

ma~ instances will be private litigants using FOI processes in lieu of 

conventional discovery processes to build their cases J 

(10) specifies that the Office of Management and Budget shall prescribe uniform 

fees to requestors; 

(11) requires publication of indexes of decisions and polie,y statements, unless 

express~ found to be "unnecessary and impractioableJ" 

(12) expands definition of covered agency to include postal agencies and other 

government authorities in corporate formJ 

(13) prescribes annual reports to Congress; 

(lh) authorizes .funds to be appropriated for administration ot the Act J none 

ever have been since the Act was enacted in 1966. 

In concluding let us again revert to the broad perspective. The Ancient 

Athenians ran a direct, participatory democracy with 40,000 citizens and 400,000 

slaves, and had little need for a Freedom of Information Act. Nor did the modern 

analogue of Athenian direct democracy, the New England town meeting. Ma"1 of 

our values about democracy are derived from this heritage. Meanwhile, we have 

developed a complex, indirect (representative) democracy, increasingly imper-

aonalized by &heel' maoa. And ;vat, our basic belief in the rationality ot man , (i~ 
·;') c",... \ and in popular rule by an informed citizenry continues. 

The Freed<D of Into:rma~ . :~ 
' • Jlo, 

·' -\> tion lot, while not a panacea, and .vhlle capable ot beinc abused, does have an •!,____)" 
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important role to play in linking direct democrac.y and indirect democrac,r, 

in the maintenance ot an info~ed citizenr,y, and the maintenance ot that 

citizenr,y's faith in their governmental inatitUtioDB. 

' '..; h (; ' 
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93D CoNGRESS } HOUSE OF REPRESENTATIVES { REPORT 
~d Session No. 93-1380 

FREEDOM OF INFORMATION ACT AMENDMENTS 

SEPTEMBER 25, 1974.----0rdered to be printed 

Mr. MooRHEAD of Pennsylvania, from the committee of conference, 
submitted the following 

CONFERENCE REPORT 
[To accompany H.R. 12471] 

The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the Senate to the bill (H.R. 12471) to 
amend section 552 of title 5, United States Code, known as the 
Freedom of Information Act, having met, after full and free confer
ence, have agreed to recommend and do recommend to their respective 
Houses as follows : 

That the House recede from its disagreement to the amen<:]ment of 
the Senate and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the Senate amend
ment insert the following : 

That (a) the fourth sentence of section 55~( a)(~) of title 5, United 
States Code, is amended to read as follows: "Each agency shall also 
maintain and make available for public inspection and copying cur
rent indexes providing identifying information for the public as to 
any matter issued, adopted, or promulgated after July 4, 1967, andre
quired by this paragraph to be made available or published. Each 
agency shall promptly publish, quarterly or more frequently, and 
distribute (by sale or otherwise) copies of each index or supplements 
thereto unless it determines by order published in the Federal Reg
ister that the publication would be unnecessary and impracticable, in 
which case the agency shall nonetheless provide copies of such index 
on request at a cost not to exceed the direct cost of duplicatUm,.". 

(b) (1) Section 55~( a) (3) of title 5, United States Code, is 
amended to read as follows: 

"(3) Except with respect to the records made available under para
graphs (1) and (~) of this subsection, each agency, upon any request 
for records which (A) reasonably describes such records and (B) is 
made in accordance with published rules stating the time, place, fees 

*38-0060 .. ;v ;:1 
;a 
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(if any), and procedures to be follotoed, shall make the records promptly available to any person." 
(2) Section 552(a) of title 5, United States Code, is amended by redesignating paragraph (4), and all references thereto, as paragraph (5) and by inserting immediately after paragraph (3) the following new paragraph: 
" ( 4) (A) In order to carry out the provisions of this section, each agency shall promulgate regulations, pursuant to notice and receipt of public comment, specifyin,r; a uniform schedule of fees applicable to all constituent units of such agency. Such fees shall be limited to reasonable st.andard charges for document search and duplication and provide for recovery of only the direct costs of such search and duplication. Documents shall be furnished without charge or at a 1·educed charge where the agency determines that waiver or reduction of the fee is in the public interest because furnishing the information can be considered as primarily benefiting the general public. 
"(B) On complaint, the district court of the United States in the district in which the complainant resides, or has his principal place of business, or in which the agency records are situated, or in the District of Columbia, has jurisdiction to enjoin the agency from withholding agency reco.rds and to order the production of any agency records improperly wzthheld from the complainant. In such a case the court shall determine the matter de novo, and may ewamine the contents of such agency records in camera to determine whether such records or any part thereof shall be withheld under any of the ewemptions set forth in subsection (b) of this section, and the burden is on the agency to sustain its action. 
"(C) Notwithstanding any other provision of law, the defendant shall serve an answer or otherwise plead to any complaint made under this subsection within thirty days after ser''IJice upon the defendant of the pleading in which such complaint is made, unless the court otherwise directs for good cause shown. 
"(D) Ewcept as to cases the court considers of greater importance, proceedings before the district court, as authorized by this subsection, and appeals therefrom, take precedence on the docket over all cases and shall be assigned for hearing and trial or for argument at the earliest practicable date and ewpedited in every way. 
"(E) The court may assess against the United States reasonable attorney fees and other litigation costs reasonably incurred in any case under this section in which the complainant has substantially prevailed. 
"(F) Whenever the court orders the production of any agency records improperly withheld from the complainant and assesses against the United States reasonable attorney fees and other litigation · costs, and the court additionally issues a written finding that the circumstances surrounding the withholding raise questions whether agency personnel acted arbitrarily or capriciously with respect to the withholding, the Civil. Service Co'll11111;is~io"!' shall pr?mp~ly initiate a proceeding to determzne whether dzsmplz?"'ary. actwn zs . warranted against the officer or employee who was przmarzly responszble for the withholding. The Commission, after investigation and consideration of the evidence submitted, shall submit its findings and recommenda-
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tions to the administrative authority to the agency concerned and shall send copies of the findings and recommendations to the officer or employee or his representative. The administrative authority shall take the corrective action that the Commission recommends. 
" (G) In the event of noncompliance with the order of the court, the district court may punish for contempt the responsible employee, and in the case of a uniformed service, the responsible member.". (c) Section 552(a) of title 5, United States Code, is amended by adding at the end thereof the following new paragraph: "(6) (A) Each agency, upon any request for records made under 71aragraph (1), (B), or (3) of this subsection, shall-

" ( i) determine within ten days ( ewcepting Saturdays, Sundays, and legal public holidays) after the receipt of any such request whether to comply toith such request and shall immediately notify the person making such request of such determination and the reasons therefor, and of the right of such person to appeal to the head of the agency any adverse determination; and 
" ( ii) make a determination with respect to any appeal within twenty days ( ewcepting Saturdays, Sundays, and legal public holidays) after the receipt of such appeal. If on appeal the denial of the request for records is in whole or in part upheld, the agency shall notify the person making such request of the provisions for judicial review of that determination under paragraph (4) of this subsection. 

" (B) In unusual circumstances as specified in this subparagraph, the time limits prescribed in either clause ( i) or clause ( ii) of subparagraph (A) may be ewtended by written notice to the person mak·ing such request setting forth the reasons for such ewtension and the date on which a determination is ewpected to be dispatched. No such notice shall specify a date that would result in an ewten.~ion for 1nore than ten working days. As used in this subparagraph, 'unusual circnmstances' means, but only to the ewtent reasonably necessary to the proper processing of the particular request-
" ( i) the need to search for and collect the requested records from field facilities or other establishments that are separate from the office processing the request; 
" ( ii) the need to search for, collect, and appropriately ewamine a voluminous amount of separate and distinct records which are demanded in a single request; or 
" (iii) the need for consultation, which shall be conducted with all practicable speed, with another agency having a substantial interest in the determination of the request or among two or 1nore components of the agency having substantial subject-matter inter

est therein. 
" (C) Any person making a request to any agency for records under Jlaragraph (1), (92), or (3) of this subsection shall be deemed to have emhausted his administrative remedies with respect to such request if the agency fails to comply with the applicable time limit provisions of this paragraph. If the Government can show ewceptional circumstances ewist and that the agency is ewercising due diligence in responding to the request, the court may retain jurisdiction and allow the agency additional time to complete its review of the records. Upon any deter-
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m.ination by an agency to comply with a request for records, the rec
ords shall be m.ade promptly available to such person making such 
request. Any notification of denial of any request for records under 
this subsection shall set forth the names and titles or positions of each 
]Jerson responsible for the denial of such request." 

SEc. fZ. (a) Section 55f3(b) (1) of title 5, United States Code, is 
amended to read as follows: 

"(1) (A) specifically authorized under criteria established by an 
Executive order to be kept secret in the interest of national de
fense or· foreign policy and (B) are in fact properly classified 
pu,rsuant to such Executive order;" 

(b) Section 55f3(b) (1) of title 5, United States Code, is arnended to 
read as follows: 

"(7) investigatory records compiled for law enforcement pur
poses, but only to the extent that the production of such records 
would (A) interfere with enforcement proceedings, (B) deprive 
a person of a right to a fair trial or an impartial adjudication, 
(C) constitute an unwarranted invasion of personal privacy, (D) 
disclose the identity of a confidential source and, in the case of a 
record compiled by a criminal law enforcement authority in the 
course of a criminal investigation, or by an agency conducting a 
lawful national security intelligence investigation, confidential 
information furnished only by the confidential source, (E) dis
close investigative techniques and procedures, or (F) endanger the 
life or physical safety of law enforcement personnel;" 

(c) Section 55f3(b) of title 5, United States Code, is amended by 
adding at the end the following: "Any reasonably segregable portion 
of a record shall be provided to any person requesting such record 
after deletion of the portions which are exempt under this sub~c;ection.". 

SEc. 3. Section 55f3 of title 5, United States Code, is amended by 
adding at the end thereof the following new subsections: 

"(d) On or before March 1 of each calendar year, each agency shall 
submit a report covering the preceding calendar year to the Speaker of 
the House of Representati1'es and President of the Senate for referral 
to the appropriate cormmittees of the Congress. The report shall 
include-

" (1) the number of determinations rnade by such agency not to 
comply with requests for records m.ade. to such agency under sub
section (a) and the reasons for each such determination; 

" ( fZ) the number of appeals m.ade by persons under subsection 
(a) (6), the result of such appeals, and the reason for the action 
upon each appeal that results in a denial of information; 

" ( 3) the names and titles or positions of each person responsible 
for the denial of records requested under this section, and the 
number of instances of participation for each; 

"(4) the results of each proceeding conducted pursuant to sub
section (a) ( 4) (F), including a report of the disciplinary action 
taken against the officer or employee who was primarily responsi
ble for improperly withholding records or an explanation of why 
disciplinary action was not taken; 

"(5) a copy of every rule m.ade by such agency regarding this 
sectton; 
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"(6) a copy of the fee schedule and the total amount of fees 
collected by the agency for making records available under this 
section; and 

" ( 7) such other information as indicates efforts to administer 
fully this section. 

The Attorney General shall submit an annual report on or before 
March 1 of each calendar year 1ohich shall include for the prior calen
dar year a listing of the number of cases arising under this section, 
the exemption involved in each case, the disposition of such case, and 
the cost, fees, and penalties assessed under subsections (a) ( 4) (E) , 
(F), and (G). Such report shall also include a description of the 
efforts undertaken by the Department of Justice to encourage agency 
compliance with this section. 

" (e) For purposes of this section, the term. 'agency' as defoned 
in section 551 (1) of this title includes any executive department, mili
tary department, Government corporation, Government controlled 
corporation, or other establishment in the executive branch of the 
(Jovernm.ent (including the Executive Office of the President), or any 
mdependent regulatory agency." 

S~<x. 4. The amendments m.ade by this Act shall take effect on the 
ninetieth day beginning after the date of enactment of this Act. 

And the Senate agree to the same. 
CHET HoLIFIELD, 
WILLIAlVf S. MooRHEAD, 
JOHN E. Moss, 
BILL ALEXANDER, 
FRANK HoRTON 
JOHN N. ERLENBORN, 
PAuL McCLOsKEY, 

Managers on the Part of the House. 
EDWARD KENNEDY, 
PHILIP A. HART, 
BIRCH BAYH, 
QuENTIN BuRDICK, 
JoHN TuNNEY, 
CHARLES McC. MATHIAs, Jr., 

Managers on the Part of the Senate. 



JOINT EXPLANATORY STATEMENT OF THE COMMITTEE 
OF CONFERENCE 

The managers on the part of the House and the Senate at the confer
ence on the disagreeing votes of the two Houses on the amendment of 
the Senate to the bill (H.R. 12471) to .amend section 552 of title 5, 
United States Code, known as the Freedom of Information Act, sub
mit the following joint statement to the House and the Senate in 
explanation of the effect of the action agreed upon by the managers 
and recommended in the accompanying conference report: 

The Senate amendment struck out all of the House bill after the 
enacting clause and inserted a substitute text. 

The House recedes from its disagreement to the amendment of the 
Senate with an amendment which is a substitute for the House bill 
and the Senate amendment. The differences between the House bill, 
the Senate amendment, and the substitute agreed to in conference are 
noted below, except for clerical corrections, conforming changes made 
necessary by agreements reached by the conferees, and minor drafting 
and clarifymg changes. 

INDEX PUBLICATION 

The House bill added language to the present Freedom of Infor
mation law to require the publication and distribution (by sale or 
otherwise) of agency indexes identifying information £or the public 
as to any matter issued, adopted, or promulgated after July 4, 1967, 
which is required by 5 U.S.C. § 552(a) (2) to be made available or 
published. This includes final opinions, orders, agency statements of 
policy and interpretations not published in the Federal Register, and 
administrative staff manuals and agency staff instructions that affect 
the public unless they are otherwise published and copies offered for 
sale to the public. Such published indexes would be required for the 
July 4, 1967, period to date. w-here agency indexes are now published 
by commercial firms, as they are in some instances, such publication 
would satisfy the requirements of this amendment so long as they are 
made readily available for public use by the agency. 

The Senate amendment contained similar provisions, indicating that 
the publication of indexes should be on a quarterly or more frequent 
basis, but provided that if an agency determined by an order published 
in the Federal Re,qister that its publication of any index would be 
"unnecessary and impracticable," it would not actually be required to 
publish the index. However, it would nonetheless be required to pro
vide copies of such index on request at a cost comparable to that 
charged had the index been published. 

The conference substitute follows the Senate amendment, except 
that if the agency determines not to publish its index, it shall pro
vide copies on request to any person at a cost not to exceed the direct 
cost of duplication. 

(7) 
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IDENTIFIABLE RECORDS 

Present law requires that a request for information from an agency 
be for "identifiable records." The House bill provided that the request 
only "reasonably describe" the records beino- sought. 

The Senate amendment contained similar language, but added a 
provision that when agency records furnished a person are demon
strated to be of "general public concern," the agency shall also make 
them available for public inspection and purchase, unless the agency 
can demonstrate that they could subsequently be denied to another 
individual under exemptions contained in subsection (b) of the Free
dom of Information Act. 

The conference substitute follows the House bill. 'Vith respect to 
the Senate proviso dealing with agency records of "general public 
interest," the conferees wish to make clear such language was elimi
nated only because they conclude that all agencies are presently obli
gated under the Freedom of Information Act to pursue such a policy 
and that all agencies should effect this policy through regulation. 

SEARCH AND COPYING FEES 

The Senate amendment contained a provision, not included in the 
House bill, directing the Director of the Office of Management and 
Budget to promulgate regulations establishing a uniform schedule 
of fees for agency search and copying of records made available to 
a person upon request under the law. It also provided that an agency 
could furnish the records requested without charge or at a reduced 
charge if it determined that such action would be in the public interest. 
It further provided that no fees should ordinarily be charged if the 
person requesting the records was an indigent, if such fees would 
amount to less than $3, if the records were not located by the agency, 
or if they were determined to be exempt from disclosure under sub
section (b) of the law. 

The conference substitute follows the Senate amendment, except 
that each agency would be required to issue its own regulations for 
the recovery of only the direct costs of search and duplication-not 
including examination or review of records-instead of having such 
regulations promulgated by the Office of Management and Budget. 
In addition, the conference substitute retains the agency's discretionary 
public-interest waiver authority but eliminates the specific categories 
of situations where fees should not be charged. 

By eliminating the list of specific categories, the conferees do not 
intend to imply that agencies should actually charge fees in those 
categories. Rather, they felt, such matters are properly the subject for 
individual agency determination in regulations implementing the 
Freedom of Information law. The conferees intend that fees should 
not be used for the purpose of discouraging requests for information 
or as obstacles to disclosure of requested information. 

COURT REVIEW 

The House bill clarifies the present Freedom of Information law 
with respect to de novo review requirements by Federal courts under 

J 
} 
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section 552(a) (3) by specifically authorizing the court to examine in 
camera any requested records m dispute to determine whether the 
records are-as claimed by an agency-exempt from mandatory dis
closure under any of the nine categories of section 552(b) of the law. 

The Senate amendment contained a similar provision authorizing 
in camera review by Federal courts and added another provision, not 
contained in the House bill, to authorize Freedom of Information suits 
to be brought in the Federal courts in the District of Columbia, even 
in cases where the agency records were located elsewhere. 

The conference substitute follows the Senate amendment, providing 
that in determining de novo whether agency records have been prop
erly withheld, the court may examine records in camera in making its 
determination under any of the nine categories of exemptions under 
section 552(b) of the law. In Environmental Protection Agency v. 
Mink, et al., 410 U.S. 73 (1973), the Supreme Court ruled that in 
camera inspection of documents withheld under section 552 (b) ( 1) of 
the law, authorizing the withholding of classified information, would 
ordinarily be precluded in Freedom of Information cases, unless Con
gress directed otherwise. H.R. 12471 amends the present law to permit 
such in camera examination at the discretion of the court. While in 
camera examination need not be automatic, in many situations it will 
plainly be necessary and appropriate. Before the court orders in 
camera inspection, the Government should be given the opportunity 
to establish by means of testimony or detailed affidavits that the docu
ments are clearly exempt from disclosure. The burden remains on the 
Government under this law. 

RESPONSE TO COMPLAINTS 

The House bill required that the defendant to a complaint under 
the Freedom of Information law serve a responsive pleading within 
20 days after service, unless the court directed otherwise for good 
cause shown. 

The Senate amendment contained a similar provision, except that 
it would give the defendant 40 days to file an answer. 

The conference substitute would give the defendant 30 days to re
spond, unless the court directs otherwise for good cause shown. 

EXPEDITED APPEALS 

The Senate amendment included a provision, not contained in the 
House bill, to give precedence on appeal to cases brought under the 
Freedom of Information law, except as to cases on the docket which 
the court considers of greater importance. 

The conference substitute follo"·s the Senate amendment. 

ASSESSMENT OF ATTORNEY FEES AND COSTS 

The House bill provided that a Federal court may, in its discretion, 
assess reasonable attorney fees and other litigation costs reasonably 
incurred by the complainant in Freedom of Information cases in which 
the Federal Government had not prevailed. 

The Senate amendment also contained a similar provision applying 
to cases in which the complainant had "substantially prevailed," but 

H. Rept. 93-1380 0-2 
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added certain criteria for consideration by the court in making such 
awards, including the benefit to the public deriving from the case, the 
commercial benefit to the complainant and the nature of his interest 
in the Federal records sought, and whether the Government's with
holding of the records sought had "a reasonable basis in law." 

The conference substitute follows the Senate amendment, except 
that the statutory criteria for court award of attorney fees and litiga
tion costs were eliminated. By eliminating these criteria, the conferees 
do not intend to make the award of attorney fees automatic or to pre
clude the courts, in exercising their discretion as to awarding such 
fees, to take into consideration such criteria. Instead, the conferees 
believe that because the existing body of law on the award of attorney 
fees recognizes such factors, a statement of the ·criteria may be too 
delimiting and is unnecessary. 

SANCTION 

The Senate amendment contained a provision, not included in the 
House bill, authorizing the court in Freedom of Information Act cases 
to impose a sanction of up to 60 days suspension from employment 
against a .Federal employee or official who the court found to have 
been responsible for withholding the requested records without reason
able basis in law. 

The conference substitute follows the Senate amendment, except 
that the court is authorized to make a finding whether the circum
stances surrounding the withholding raise questions whether agency 
personnel acted arbitrarily or capriciously with respect to the with
holding. If the court so finds, the Civil Service Commission must 
promptly initiate a proceeding to determine whether disciplinary 
action is warranted against the responsible officer or employee. The 
Commission's findings and recommendations are to be submitted to 
the appropriate admmistrative authority of the agency concerned and 
to the responsible official or employee, and the administrative author
ity shall promptly take the disciplinary action recommended by the 
Commission. This section applies to all persons employed by agencies 
under this law. 

ADMINISTRATIVE DEADLINES 

The House bill required that an agency make a determination 
whether or not to comply with a request for records within 10 days 
(excepting Saturdays, Sundays, and legal public holidays) and to 
notify the person making the request of such determination and the 
reasons therefor, and the right of such person to appeal any adverse 
determination to the head of the agency. It also required that agencies 
make a final determination on any appeal of an adverse determination 
within 20 days (excepting Saturdays, Sundays, and legal public holi
days) after the date of receipt of the appeal by the agency. Further, 
any person would be deemed to have exhausted his administrative 
remedies if the agency fails to comply with either of the two time 
deadlines. 

The Senate amendment contained similar provisions but authorized 
eerlain other administrative actions to extend these deadlines for an
other 30 working days under specified types of situations, if requested 
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by an agency head and approved by the Attorney General. It also 
would grant an agency, under specified "unusual circumstances," a 
10-working-day extension upon notification to the person requesting 
the records. In addition, an agency could transfer part of the number 
of days from one category to another and authorize the court to allow 
still additional time for the agency to respond to the request. The Sen
ate amendment also provided that any agency's notification of denial 
of any request for records set forth the names and titles or positions of 
each person responsible for the denial. It further allowed the court, in 
a Freedom of Information action, to allow the government additional 
time if "exceptional circumstances" were present and if the agency 
was exercising "due diligence in responding to the request." 

The conference substitute generally adopts the 10- and 20-day ad
ministrative time deadlines of the House bill but also incorporates the 
10-working-day extension of the Senate amendment for "unusual 
circumstances" in situations where the agency must search for and 
collect the requested records from field facilities separate from the 
office processing the request, where the agency must search for, collect, 
and examine a voluminous amount of separate and distinct records 
demanded in a single request, or where the agency has a need to consult 
with another agency or agency unit having a substantial interest in the 
determination because of the subject matter. This 10-day extension 
may be invoked by the agency only once-either during initial review 
of the request or during appellate review. 

The 30-working-day certification provision of the Senate amend
ment has been eliminated, but the conference substitute retains the 
Senate language requiring that any agency's notification to a person of 
the denial of any request for records set forth the names and titles 
or positions of each person responsible for the denial. The conferees 
intend that this listing include those l?ersons responsible for the origi
nal, as well as the appellate, determmation to deny the information 
requested. The conferees intend that consultations between an agency 
umt and the agency's legal staff, the public information staff, or the 
Department of Justice should not be considered the basis for an 
extension under this subsection. 

The conference substitute also retains the Senate language giving 
the court authority to allow the agency additional time to examine 
requested records in exceJ?tional circumstances where the agency was 
exercising due diligence m responding to the request and had been 
since the request was received. 

NATIONAL DEFENSE AND FOREIGN POLICY EXEMPTION (B) (1) 

The House bill amended subsection (b) (1) of the Freedom of In
formation law to permit the withholding of information "authorized 
under the criteria established by an Executive order to be kept secret 
in the interest of the national defense or foreign policy." 

The Senate amendment contained similar language but added 
"statute" to the exemption provision. 

The conference substitute combines language of both House and 
Senate bills to permit the withholding of information where it is 
"specifically authorized under criteria established by an Executive 
order to be kept secret in the interest of national defense or foreign 
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policy" and is "in fact, properly classified" pursuant to both procedural 
and substantive criteria contained in such Executive order. 

'When linked with the authority conferred upon the Federal courts 
in this conference substitute for in camera examination of contested 
records as part of their de novo determination in Freedom of Informa
tion cases, this clarifies Congressional intent to override the Supreme 
Court's holding in the case of E.P.A. v. Mink, et al., supra, with respect 
to in camera review of classified documents. 

However, the conferees recognize that the Executive departments 
responsible for national defense and foreign policy matters have 
unique insights into what adverse affects might occur as a result of 
public disclosure of a particular classified record. Accordingly, the 
conferees expect that Federal courts, in making de novo determina
tions in section 552(b) (1) cases under the Freedom of Information 
law, will accord substantial weight to an agency's affidavit concerning 
the details of the classified status of the disputed record. 

Restricted Data (42 U.S.C. 2162), communication information (18 
U.S.C. 798), and intelligence sources and methods (50 U.S.C. 403 
(d) (3) and (g)), for example, may be classified and exempted under 
section 552 (b) ( 3) of the Freedom of Information Act. When such 
information is subjected to court review, the court should recognize 
that if such information is classified pursuant to one of the above 
statutes, it shall be exempted under this law. 

INVESTIGATORY RECORDS 

The Senate amendment contained an amendment to subsection 
(b) (7) of the Freedom of Information law, not included in the House 
bill, that would clarify Congressional intent disapproving certain 
court interpretations which have tended to expand the scope of agency 
authority to withhold certain "investigatory files compiled for law 
enforcement purposes." The Senate amendment would permit an 
agency to withhold investigatory records compiled for law enforce
ment purposes only to the extent that the production of such records 
would interfere with enforcement proceedings, deprive a person of a 
right to a fair trial or an impartial adjudication, constitute a clearly 
unwarranted invasion of personal privacy, disclose the identity of an 
informer, or disclose investigative techniques and procedures. 

The conference substitute follows the Senate amendment except for 
the substitution of "confidential source" for "informer," the addition 
of language protecting information compiled by a criminal law en
forcement authority from a confidential source in the course of a 
criminal investigation or by an agency conducting a lawful national 
security intelligence investigation, the deletion of the word "clearly" 
relating to avoidance of an "unwarranted invasion of personal 
privacy," and the addition of a category allowing withholding of 
information whose disclosure "would endanger the life or physical 
safety of law enforcement personnel." 

The conferees wish to make clear that the scope of this exception 
against disclosure of "investigative techniques and procedures" should 
not be interpreted to include routine techniques and procedures al
ready well known to the public, such as ballistics tests, fingerprinting, 
and other scientific tests or commonly known techniques. Nor is this 
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exemption intended to include records falling within the scope of 
subsection 552(a) (2) of the Freedom of Information law, such as 
administrative staff manuals and instructions to staff that affect 
a member of the public. 

The substitution of the term "confidential source" in section 552 
(b) (7) (D) is to make clear that the identity of a person other than 
a paid informer may be protected if the person provided information 
under an express assurance of confidentiality or in circumstances from 
which such an assurance could be reasonably inferred. Under this 
category, in every case where the investigatory records sought were 
compiled for law enforcement purposes--either civil or criminal in 
nature-the agency can withhold the names, addresses, and other 
information that would reveal the identity of a confidential source 
who furnished the information. However, where the records are com
piled by a criminal law enforcement authority, all of the informa
tion furnished only by a confidential source may be withheld if the 
information was compiled in the course of a cr1minal investigation. 
In addition, where the records are compiled by an agency conducting 
a lawful national security intelligence investigation, all of the infor
mation furnished only by a confidential source may also be withheld. 
The conferees intend the term "criminal law enforcement authority" 
to be narrowly construed to include the Federal Bureau of Investiga
tion and similar investigative authorities. Likewise, "national secur
ity" is to be strictly construed to refer to military security, national 
defense, or foreign policy. The term "intelligence" in section 552(b) 
(7) (D) is intended to apply to positive intelligence-gathering activi
ties, counter-intelligence activities, and background security investi
gations by governmental units which have authority to conduct such 
functions. By "an agency" the conferees intend to include criminal 
law enforcement authorities as well as other agencies. Personnel, 
regulatory, and civil enforcement investigations are covered by the 
first clause authorizing withholding of information that would reveal 
the identity of a confidential source but are not encompassed by the 
second clause authorizing withholding of all confidential information 
under the specified circumstances. 

The conferees also wish to make clear that disclosure of information 
ahout a person to that person does not constitute an invasion of his 
privacy. Finally, the conferees express approval of the present Justice 
Department policy waiving legal exemptions for withholding historic 
i~vest~gatory records over 15 years old, and they encourage its con
tm uatwn. 

SEGREGABLE PORTIONS OF RECORDS 

The Senate amendment contained a provision, not included in the 
House bill, providing that any reasonably segregable portion of a rec
ord shall be provided to any person requesting such record after the 
deletion of portions which may be exempted under subsection (b) of 
the Freedom of Information law. 

The conference substitute follows the Senate amendment. 

ANNUAL REPORTS BY AGENCIES 

The House bill provided that each agency submit an annual report, 
on or before March 1 of each calendar year, to the Speaker of the House 
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and the President of the Senate, for referral to the appropriate committees of the Congress. Such report shall include statistical information on the number of agency determinations to withhold information requested under the Freedom of Information law; the reasons for such withholding; the number of appeals of such adverse determinations with the result and reasons for each; a copy of every rule made by the agency in connection with this law; a copy of the agency fee schedule with the total amount of fees collected by the agency during the year; and other information indicating efforts to properly administer the Freedom of Information law. The Senate amendment contained similar provisions and added two requirements not contained in the House bill, ( 1) that each agency report list those officials responsible for each denial of records and the numbers of cases in which each participated during the year and (2) that the Attorney General also submit a separate annual report on or before March 1 of each calendar year listing the number of cases arising under the Freedom of Information law, the exemption involved in each such case, the disposition of the case, and the costs, fees, and penalties assessed under the law. The Attorney General's report shall also include a description of Justice Department efforts to encourage agency compliance with the law. 
The conference substitute incorporates the major provisions of the House bill and two Senate amendments. With respect to the annual reporting by each agency of the names and titles or positions of each person responsible for the denial of records requested under the Freedom of Information law and the number of instances of participation for each, the conferees wish to make clear that such listing include those persons responsible for the original determination to deny the information requested in each case as well as all other agency employees or officials who were responsible for determinations at subsequent stages in the decision. 

EXPANSION OF AGENCY DEFINITION 
The House bill extends the applicability of the Freedom of Information law to include any executive department, military department, Government corporation, Government-controlled corporation, or other establishment in the executive branch of Government (including the Executive Office of the President), or any independent regulatory agency. 
The Senate amendment provided that for purposes of the Freedom of Information law the term agency included any agency defined in section 551 (1) of title 5, United States Code, and in addition included the United States Postal Service, the Postal Rate Commission, and any other authority of the Government of the United States which is a corporation and which receives any appropriated funds. The conference substitute follows the House bill. The conferees state that they intend to include within the definition of "agency" those entities encompassed by 5 U.S.C. 551 and other entities including the United States Postal Service, the Postal Rate Commission, and government corporations or government-controlled corporations now in existence or which may be created in the future. They do not intend to include corporations which receive appropriated funds but 
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are neither chartered by the Federal Government nor controlled by it, such as the Corporation for Public Broadcasting. Expansion of the definition of "agency" in this subsection is intended to broaden applicability of the Freedom of Information Act but it is not intended that the term "agency" be applied to subdivisions, offices or units within an agency. 
With respect to the meaning of the term "Executive Office of the President" the conferees intend the result reache.d in Soucie v. David, 448 F. 2d. 1067 (C.A.D.C. 1971). The term is not to be interpreted as including the President's immediate personal staff or units in the Executive Office whose sole function is to advise and assist the President. 

EFFEOI'IVE DATE 
Both the House bill and the Senate amendment provided for an effective date of 90 days after the date of enactment of these amendments to the Freedom of Information law. The conference substitute adopts the language of the Senate amendment. 
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WILLIAM S. MooRHEAD, 
JoHN E. Moss, 
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FRANK HoRTON, 
JOHN N. ERLENBORN' 
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EDWARD KENNEDY, 
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Tuesday 10/29/74 

2:40 Checked Miltich 1s office to see what distribution had 

been made of the attached.. They advise the circulation 

goes to 250 major newspapers~ largest radio and TV stations~ 

members of the Cabinet~ public affairs officers at the 

agencies and senior White House staff. 

I have asked for four additional copies. 

Would you like one sent to Doug Metz? 
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THE WHITE HOUSE 

WASHINGTON 

October 25, 1974 

Dear Sir: 

President Ford's reasons for vetoing the freedom of information bill 
have received far too little attention. 

It seemed to me you would be interested in a full statement explaining 
the President's views regarding the legislation. 

I hope you find the attached paper useful and informative. 

Enclosures (2) 

Sincerely, 

~t(, 
Paul A. Miltich 

Special Assistant to the President 
for Public Affairs 

Not printed or mailed at government expense. 
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REASONABLE FREEDOM OF INFORMATION BILL NEEDED 

President Ford is hoping that when Congress returns to Capitol Hill 

after the election the lawmakers will produce Freedom of Information Act 

legislation he can sign. 

The existing Freedom of Information Act went on the books in 1966. 

It gives the public greater access to government documents. It empowers 

the Federal courts to review agency decisions to withhold information and 

places on the government the burden of providing that the withholding was 

proper. 

The President recently vetoed a bill aimed at strengthening the 1966 

Freedom of Information Act by providing for more prompt, efficient and com-

plete disclosure of information. The President favored the legislation in 

principle, but he found certain provisions in the bill unreasonable. 

In vetoing the bill, the President urged Congress to modify it along 

lines he was recommending and then return it to him for his signature. 

The President wants stronger Freedom of Information legislation -- but 

he wants legislation which is workable. 

Critics of the President's veto have taken the attitude that rejection 

of the congressionally-passed freedom of. information bill is unthinkable. 

Well, it's true that "freedom of information" is a catch phrase. Who in a 

democracy is opposed to freedom of information? Better you should be against 

motherhood. 
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Let's take a good look at the President's reasons for vetoing the 

freedom of information bill sent him by the Congress. He took the action 

reluctantly. 

The President found three provisions of the bill objectionable. 

One would authorize any Federal judge to examine agency records pri

vately to determine whether those records can be properly withheld under 

the Freedom of Information Act. This provision would reverse a 1973 Supreme 

Court ruling which held that judicial review of classified documents should 

be limited to determining whether the document was, in fact, classified 

and precluded private review by the judge focused on the reasonableness of 

the classification. Under the new provision, the judge could overturn the 

agency's classification simply because he found the plaintiff's position 

just as reasonable. 

The President felt that this provision endangered our diplomatic re

lations and our military and intelligence secrets. 

He said he could accept court review of classification except that 

"the courts should not be forced to make what amounts to the initial clas

sification decision in sensitive and complex areas where they have no partic

ular expertise." 

As the provision now reads, the President said, agency decisions deal

ing with classification of documents would be given less weight in the courts 

than agency determinations involving routine regulatory matters. 
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The President therefore proposes that courts be given review author-

ity over classification of documents but that they be required to uphold 

the agency classification "if there is a reasonable basis to support it." 

Mr. Ford's second objection to the vetoed bill was that it would per-

mit access to additional law enforcement investigatory files. 

The President objected to an invasion of the confidentiality of FBI 

files. He also noted that our already overburdened law enforcement agencies 

do not have the numbers of personnel that would be needed to make a line-by-

line examination of each individual public request for such information. 

The President proposed that more flexible criteria govern such infor-

mation requests, so that responding to the requests would not be so heavy a 

burden. 

Finally, the President objected that the vetoed bill set unreasonable 

time limits for agencies to respond to requests for documents -- 10 days to 

decide whether to furnish the document, and 20 days for determinations on ap-

peal. 

The time provision, Mr. Ford asserted, should provide more latitude. · 

The President concluded that the bill as sent to him by the Congress 

was unconstitutional and unwqrkable. But he endorsed its main objectives. 

Fully cognizant of the people's right to know, the President stated in 

his veto message: "I sincerely hope that this legislation, which has come so 

far toward realizing its laudable goals, will be reenacted with the changes I 

propose and returned to me for signature during this session of 
/ ~ORo ., 
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FOR IMMEDIATE RELEASE October 17, 1974 

Office of the White House Press Secretary 

-------·------ .. ·--·---·-r.oo·--·~·-··----···---·--· ·-··- .. --------··· .. ______ ....... _. ___ . __ _ 

THE WHITE HOUSE 

TO THE HOUSE OF REPRESENTATIVES: 

I am returning herewith without my approval H.R. 12471~ 
a bill to amend the public access to documents provisions or 
the Administrative Procedures Act. In August~ I transmitted 
a letter to the conferees expressing my support for the di
rection of this legislation and presenting my concern with 
some or its provisions. Although I am gratified by the 
Congressional response in amending several of these provi·· 
sions, significant problems have not been resolved. 

First, I remain concerned that .our military or 
intelligence secrets and diplomatic relations could be 
adversely affected by this bill. This provision reMains 
unaltered following my earlier letter. 

I am prepared to accept those aspects of the provision 
which would enable courts to inspect classified docuMents 
and review the justification for their classification. How
ever, the courts should not be forced to make what amounts 
to the initial classification decision in sensitive and 
complex areas where they have no particular expertise. As 
the legislation now stands, a determination by the Secretary 
or Defense that disclosure or a document would endanger our 
national security would, even though reasonable, have to be 
overturned by a district judge who thought the plaintiff's 
position just as reasonable. Such a provision would violate 
constitutional principles, and give less weight before the 
courts to an executive determination involving the protec-
tion or our most vital national defense interests than is 
accorded determinations involving routine regulatory matters. 

I propose, therefore, that where classified documents 
are requested the courts could.review the classification, 
but would have to uphold the classification if there is a 
reasonable basis to support it. In determining the rea
sonableness or the classification, the courts would consider 
all attendant evidence prior to resorting to an in camera 
examination or the document. ---

Second, I believe that confidentiality would not be 
maintained if many millions or pages or FBI and other in
vestigatory law enforcement files would be subject to 
compulsory disclosure at the behest or any person unless 
the Government could prove to a court --- separately for 
each paragraph of each document -- that disclosure would· ([F~ 
cause a type of harm specified in the amendment. Our law ~~ b~\ 
enforcement agencies do not have, and could not obtain; ~ ~~ 
the large number of trained and knowledgeable personnel ~ ~J 
that would be needed to make such a line-b~7-line examlnation '\·~ "~/ 
of information requests that sometimes involve hundreds or '·,~ ... .. ~./ 
thousands of documents, within the time constraints added 
to current law by this bill. 

more 
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Therefore, I propose that more flexible criteria govern 
the responses to requests for particularly lengthy investi
gatory records to mitigate the burden which these amendments 
would otherwise impose, in order not to dilute the primary 
responsibilities of these law enforcement activities. 

Finally, the ten days afforded an agency to determine 
whether to furnish a requested document and the twenty days 
afforded for determinations on appeal are, despite the 
provision concerning unusual circumstances, simply unrealistic 
in some cases. It is essential that additional latitude be 
provided. 

I shall submit shortly language which would dispel my 
concerns regarding the manner of judicial review of classi
fie~ material and for mitigating the administrative burden 
placed on the agencies, especially our law enforcement 
agencies, by the bill as presently enrolled. It is only 
my conviction that the bill as enrolled is unconstitutional 
and unworkable that would cause me to return the bill without 
my approval. I sincerely hope that this legislation, which 
has come so far toward realizing its laudable goals, will 
be reenacted with the changes I propose and returned to me 
for signature during this session of Congress. 

THE WHITE HOUSE, 

October 17, 1974. 

GERALD R. FORD 
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THE WHITE HOUSE 

WASHINGTON 
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Dear Sir: 

President Ford's reasons for vetoing the freedom of information bill 
have received far too little attention. 

It seemed to me you would be interested in a full statement explaining 
the President's views regarding- the leg-isl:a-&ion. 

I hope you find the attached paper useful and informative. 

Enclosures (2) 

Sincerely, 

Paul A. Miltich 
Special 'Assistant to the President 

for Public Affairs 

Not printed or mailed at government expense. 
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REASONABLE FREEDOM OF INFORMATION BILL NEEDED 

President Ford is hoping that when Congress returns to Capitol Hill 

after the election the lawmakers will produce Freedom of Information Act 

legislation he can sign. 

The existing Freedom of Information Act went on the books in 1966. 

It gives the public greater access to government documents. It empowers 

the Federal courts to review agency decisions to withhold information and 

places on the government the burden of providing that the withholding was 

proper. 

The President recently vetoed a bill aimed at strengthening the 1966 

Freedom of Information Act by providing for more prompt, efficient and com

plete disclosure of information. The President favored the legislation in 

principle, but he found certain provisions in the bill unreasonable. 

In vetoing the bill, the President urged Congress to modify it along 

lines he was recommending and then return it to him for his signature. 

The President wants stronger Freedom of Information legislation -- but 

he wants legislation which is workable. 

Critics of the President's veto have taken the attitude that rejection 

of the congressionally-passed freedom of. information bill is unthinkable. 

Well, it's true that "freedom of information" is a catch phrase. Who in a 

democracy is opposed to freedom of information? Better you should be against 

motherhood. 
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Let's take a good look at the President's reasons for vetoing the 

freedom of information bill sent him by the Congress. He took the action 

reluctantly. 

The President found three provisions of the bill objectionable. 

One would authorize any Federal judge to examine agency records pri

vately to determine whether those records can be properly withheld under 

the Freedom of Information Act. This provision would reverse a 1973 Supreme 

Court ruling which held that judicial review of classified documents should 

be limited to determining whether the document was, in fact, classified 

and precluded private review by the judge focused on the reasonableness of 

the classification. Under the new provision, the judge could overturn the 

agency's classification simply because he found the plaintiff's position 

just as reasonable. 

The President felt that this provision endangered our diplomatic re

lations and our military and intelligence secrets. 

He said he could accept court review of classification except that 

"the courts should not be forced to make what amounts to the initial clas

sification decision in sensitive and complex areas where they have no partic

ular expertise." 

As the provision now reads, the President said, agency decisions deal

ing with classification of documents would be given less weight in the courts 

than agency determinations involving routine regulatory matters. 
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The President therefore proposes that courts be given review author-

ity over classification of documents but that they be required to uphold 

the agency classification "if there is a reasonable basis to support it." 

Mr. Ford's second objection to the vetoed bill was that it would per-

mit access to additional law enforcement investigatory files. 

The President objected to an invasion of the confidentiality of FBI 

files. He also noted that our already overburdened law enforcement agencies 

do not have the numbers of personnel that would be needed to make a line-by-

line examination of each individual public request for such information. 

The President proposed that more flexible criteria govern such infor-

mation requests, so that responding to the requests would not be so heavy a 

burden. 

Finally, the President objected that the vetoed bill set unreasonable 

time limits for agencies to respond to requests for documents -- 10 days to 

decide whether to furnish the document, and 20 days for determinations on ap-

peal. 

The time provision, Mr. Ford asserted, should provide more latitude. · 

The President concluded that the bill as sent to him by the Congress 

was unconstitutional and unworkable. But he endorsed its main objectives. 

Fully cognizant of the people's right to know, the President stated in 

his veto message: "I sincerely hope that this legislation, which has come so 

far toward realizing its laudable goals, will be reenacted with the changes I 

propose and returned to me for signature during this session of Congress. 11 

V!'HH liih i 
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THE WHITE HOUSE 

TO THE HOUSE OF REPRESENTATIVES: 

I am returning herewith without my approval H.R. 12471~ 
a bill to amend the public access to documents provisions of 
the Administrative Procedures Act. In August~ I transmitted 
a letter to the conferees expressing my support for the di
rection of this legislation and presenting my concern with 
some of its provisions. Although I am gratified by the 
Congressional response in amending several of these provi-· 
sions~ significant problems have not been resolved. 

First, I remain concerned that .our military or 
intelligence secrets and diplomatic relations could be 
adversely affected by this bill. This provision reMains 
unaltered following my earlier letter. 

I am prepared to accept those aspects of the provision 
which would enable courts to inspect classified docuMents 
and review the justification for their classification. How
ever, the courts should not be forced to make what amounts 
to the initial classification decision in sensitive and 
complex areas where they have no particular expertise. As 
the legislation now stands, a determination by the Secretary 
of Defense that disclosure of a document would endanger our 
national security would, even though reasonable, have to be 
overturned by a district judge who thought the plaintiff's 
position just as reasonable. Such a provision would violate 
constitutional principles, and give less weight before the 
courts to an executive determination involving the protec
tion of our most vital national defense interests than is 
accorded determinations involving routine regulatory matters. 

I propose, therefore, that where classified documents 
are requested the courts could.review the classification, 
but would have to uphold the classification if there is a 
reasonable basis to support it. In determining the rea
sonableness of the classification) the courts would consider 
all attendant evidence prior to resorting to an in camera 
examination of the document. -----

Second, I believe that confidentiality would not be 
maintained if many millions of pages of FBI and other in-
vestigatory law enforcement files would be subject to .. ··"-',;t;'-. 

compulsory disclosure at the behest of any person unless ~~ 
the Government could prove to a court ---- separately for , ~ 
each paragraph of each document --that disclosure ·would·~ ~ 
cause a type of harm specified in the amendment. Our law ~ 
enforcement agencies do not have, and could not obtain; -~--..r 
the large number of trained and knowledgeable personnel 
that would be needed to make such a line-b?-line examination 
of information requests that sometimes involve hundreds of 
thousands of documents, within the time constraints added 
to current law by this bill. 

more 
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Therefore, I propose that more flexible criteria govern 
the responses to requests for particularly lengthy investi
gatory records to mitigate the burden which these amendments 
would otherwise impose, in order not to dilute the primary 
responsibilities of these law enforcement activities. 

.,.. __ 

Finally, the ten days afforded an agency to determine 
whether to furnish a requested document and the twenty days 
afforded for determinations on appeal are, despite the 
provision concerning unusual circumstances, simply unrealistic 
in some cases. It is essential that additional latitude be 
provided. 

I shall submit shortly language which would dispel my 
concerns regarding the manner of judicial review of classi
fie~ material and for mitigating the administrative burden 
placed on the agencies, especially our law enforcement 
agencies, by the bill as presently enrolled. It is only 
my conviction that the bill as enrolled is unconstitutional 
and unworkable that would cause me to return the bill without 
my approval. I sincerely hope that this legislation, which 
has come so far toward realizing its laudable goals, will 
be reenacted with the changes I propose and returned to me 
for signature during this session of Congress. 

THE WHITE HOUSE, 

October 17, 1974. 

# # 

GERALD R. FORD 

# # 

-· 
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MEMORANDUM FOR: 

THROUGH: 

FROM: 

SUBJECT: 

WASHINGTON 

October 

WILL JAM E. --:f:UvfMoNS 

TOM C. KOROLOGOS1K 

PAT. O'DONNELL ~rft. 
Status of FOI Amend.Inents 

u 

Doug Marvin, Hruskar s guy on the Judiciary Committee (vice 
Ken Lazarus) has been working with Tom Sussman, who represents 
the Kennedy forces, with a view towards reaching an amicable 
agreement on our proposed amendments prior to November 18. 

If this does not work out, and obviously chances are slim, Hruska 
is prepared to move immediately along the legislative track. 
However, separate legislation will be required and this, of course, 
presents logistical difficulties in view of the shortness of time 
available. Further, I am advised that Kennedy is quietly plotting 

,'to force an early override vote and at the same time, helping 
inject the issue into a few selected and close congressional races; 
i.e., Cook, Dominick, etc., in order to get a commitment on 
record before the election. 

What, if anything, do you think should be done by way of further 
Presidential participation? 

f- ,, ,. 
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