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I would appreciate your providing the White House
views on this matter and its broad implications for other
executive Departments and agencies, so that. I may consider
whether. to meet with Senator Inouye concerning the request
and. such other possible encroachments.

Daniel Parker
Administrator

Enclosure




DEPARTMENT OF STATE

AGENCY FOR INTERNATIONAL DEVELOPMENT
WASHINGTON, D.C. 20523

AUG 2 9 1975

INFORMATION MEMORANDUM FOR THE ADMINISTRATOR

THRU: f;Zé /f

FROM: "GC, Charles L. Gladson

SUBJECT: Compliance with Senate Appropriations
Committee Demands for Information and the
Doctrine of Separation of Powers ,

A.I.D.'S,policy in its relationship with the Congress
is to comply to the fullest extent possible with requests
‘for information. In pursuance of this policy we have pro-
vided the Senate Subcommittee on Foreign Operations of the
Committee on Appropriations with an extremely large volume
of information over the past several years. A recent
request from the Subcommittee, however, has caused us to
review our policy and consider A.I.D.'s posture in relation
to the longstanding constitutional doctrine of separation
of powers. This request standing alone would cause us
Some concern, but when considered with a number of other .
items bearing upon legislative interference with executive
prerogatives we believe it advisable to establish some
definité limitations., -

The Request for Tapes

On August 4, 1975, we received a request from Senator
Daniel Inouye, Chairman, Subcommittee on Foreign Operations,
Senate Committee on Appropriations (Attachment A) for
possession of data used for Agency planning purposes.

Senator Inouye explained that the Subcommittee was requesting
these computer tapes to afford the Committee staff an o
opportunity to conduct a number of special analyses with

the data contained in the tapes. When viewed in relation

to other Appropriations Committee requests for informati .;Bko

notification requirements, and some exercise of supervigdry
action in the past several years, we believe this latest
demand is part of a growing trend that raises the issuefiof
the constitutional doctrine of separation of powers. 7

'fdfyag\‘\

N



-2 -

Other Sensitive Requests for Information, Notification
Requirements and Obligations for Committee Prior. Approval

To summarize our concern regarding the request for.
the tapes, we hereinafter briefly detail several of the
other items of Congressional intervention by the Senate
Subcommittee on. Forelgn Operations over the past several
years.

1. pIn‘l973vthe.Senate Appropriations Committee added. a
provision to the Foreign Assistance and Related Programs
Appropriations Act, 1974, requlrlng A.I.D. to notify.the
Appropriations Committees 5 days in advance of any. obligations
for projects of .which the Committees had not been specifically
informed beforehand. . In 1975 this provision was re-enacted
as section 113 of the Foreign Assistance and Related. Programs
Appropriations Act,.1975, and expanded to require prior .

- notification for virtually all A.I.D. programs and to lengthen

the notification period from 5 to 15 days. The Senate j
Appropriations Committee originally recommended that funds for
such projects could only be obligated with the prior. approval
of the Appropriations Committee, a provision which we .believed
to be unconstitutional. The approval requirement was deleted
from the Bill as a.result of a point of order .raised on the
Senate floor by Senator Javits, and “"prior notification" was
substituted forv prlor approval".

Nevertheless,,because of our relatlonshlp w1th the
Appropriations Committees,. the prier.notification’ requirement.
..constitutes.-a substantial. intervention-by the Appropriations

~-.Committees:in .the- day—to—day management of - A.I.D. programs.

Section. 113 presently requires that "None of the funds made

available under this Act for :[various A.I.D. programs) shall

be available .for obligation for .activities, programs,- projects,

- countries, or other operations unless the Committees on

- Appropriations of the Senate and House of Representatives are
previously notlfled flfteen days 1n advance."

Ordinarily, the flfteen day notification is satisfied by
the Congre331onal presentation at Committee hearings. However,
this is long in advance of the passage of the bill, and still
further in advance of implementation of. the program under 'the
bill. Thus, the minor changes which become necessary. ‘at later
times must be sent back for renotification. It is not .that
Congressional over51ght of country. programs is ObjECthHﬁbaﬁg
but necessary minor changes due to day-to-day managemen, and <
foreign policy considerations are held ‘up under this S§atutor§§

barnacle. . % e
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2. In late 1974, Senator Inouye obtained from Secretary
Kissinger a written commitment . (Attachment B) that ne A.I.D.
programs relating to assistance to Portugal and Portuguese
colonies or disaster relief for Cyprus would go ‘forward
without the specific "prior approval" of the Subcommittee
on Foreign Operations. - This commitment was made despite
the fact that. the full Congress had authorized funds for
these purposes and the €Congress had not delegated authorlty
to the Senate Subcommittee on Foreign 0perat10ns to approve
these pro:ects. ' : A

3. In our. hearlugs before the Senate Subcommittee on

Foreign Operations. this July on our FY 1976 approepriations,

Senator Inouye, the Subcommittee chairman, questioned .

- Administration witnesses on A.I.DP. .plans for internal. re-

organizations.: From the context of the discussion it was

-apparent- that the Chairman did not believe A.X.D. should .

reorganize internal. management and.program functions of.

~A.I.D. w1theut the prior. approval of the Appropriations ..

Committee. (See galley proofs of Hearings on Foreign =
Assistance and Related Programs, Appropriation Act, 1975,
before the Subcommittee on Foreign. Operations of ‘the Senate
Committee on Appropriations, 94th Cong., lst Sess.,.'at 621,
762-767, Attachnient €.). We indicated to Senator Inouye that
we were not. contemplatlng an internal reorganization,. but we
nevertheless view.his concern as a potential infringement on

'the prerogatlves of. the Pre51dent and of A.I.D.

4. . Subsequent to the hearlngs we recelved a letter from
Senator Inouye dated July. 24, 1975 (Attachment D), in which
he again asked to. be kept" fully advised of any A.I.D.. decisions
relating to reorganization.  We inferred he would not approve

" “reorganizations which were inconsistent with his ideas.from
- his questions at thevabove-referenced hearing and:from.his
‘letter stating, among other: things: "I'would.like to be .kept

fully advised as to the status of this matter, particularly

-in the event any consideration is given to returning the

worldwide population program- to the geographic bureaus." We*
believe any. attempt to.impose such a control on the internal

- affairs of A.I.D. would.be a violation of the separatlon of

powers principle, and the Chairman's- statement in. the July 24
letter might be viewed as having a "chilling effect"” on any
future dec151on or: 1mp1ementatlon of such reorganlzatlon.

5. .During the consideration of the FY 1975 Appropriations
Act, the Senate.Subcommittee on.Foreign Operations reportedbout
a bill deleting the $40 million Administrative Expenses, andolis
for A.I.D.. We. fund a portion of our operating expenses’ from =\

=
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this account. This reduction would have had a catastrophic
impact on A.I.D. programs, from which we. would have to derive
the $40 million for fixed operating costs. On.the Senate
floor, Senator Inouye stated that the Committee struck this
account because A.I.D. has not complied with Subcommittee
requests to establish a single appropriation account con-
taining all A.I.D. operating expenses. He went on to state 4
that since the Committee struck the $40 million Administrative
Expenses account, "AID has discovered it will now be possible to
comply with the Committee's request beginning with-FY 1976."
(121 Cong. Rec. S.4341 (daily ed. March 19, 1975)). The fact
that A.I.D. was forced to submit an authorization bill in the
manner. specified by. the Appropriations Committee or forfeit
Ssubstantial: funds:- already authorized demonstrates one specific
instance where the Senate Subcommittee on Foreign Operations

has substituted its judgment. for that of the Executive Branch.

With this history of increasing requests for information v
and Subcommittee. attempts ‘to substitute  its Judgment for that - -
of A.I.D..managément, the Subcommittee's demand for A.I.D.
computer-: tapes has caused us to re-evaluate our basic pelicy
on complying with requests for.information.  Past practice has

- demonstrated. that this request for two computer tapes will

probably be .followed by additional. requests for computer pro-

~grams and other Agency planning data recorded by_computer.

Recommendation,fbr.Meeting“witthenator*Inouye

It is our belief that the Subcommittee on Foreign Operations
is not seeking a confrontation with the Executive Branch with
regard to the issue of . separation of powers.. The inecreasing
attempts: to interfere. with .the management of A.I.D. programs can

~probably be attributed to.the overzealous, not necessarily

concerted, efforts‘of_Subcommittee“staff.members.h’Itsis”not in
A.I.D.'s interest to: seek a. direct legal confrontation on .this
issue.. It is our: further belief that if you bring this .issue

.directlyﬁtO'Senator'Inouye'S“attention, he might agree to

re-establish a normal relationship between his Subcommittee and
A.I.D. If not, A.I.D..will require strong policy guidance from
the White House. ) 4 ‘ ,

In order to demonstrate to the Subcommittee on Foreign
Operations that the Subcommittee's demands for information
and other. intrusions into the day-to-day management of ‘A.I.D.
programs risk violating. the doctrine of separation of powers,
we'recommenduthat you consider.contacting Senator Inouye‘tquﬂo\
advise him that the Executive Branch views. this matter:astone
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The data magnetically recorded on the tapes contain
accounting information regarding programs previously approved
and funded, which information, if in printed form, might
be determined to be within the power of Congress to properly
request. However, we believe that a request for computer
tapes containing unassimilated raw data, in the context
of the totality of the above-described circumstances,
does raise the well established constitutional principle
of‘separation of powers. -

Summary of Separation of Powers Doctrine

-/ The doctrine of separation of powers.is not expressly
stated in the Constitution, but is implicit in its history
and structure. The framers did not consider it to be a
question of mere theory but a matter of obvious necessity.
Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579, 593
(1952) (Frankfurter J., concurring opinion). During the
constitutiondl debates James Madison stated that it was
essential to the preservation of liberty that the legislative,
executive and judiciary powers be separate, and essential to
the maintenance of that separation that the three branches
be independent of each others. 2 FARRAND 34, Records of the
Federal Convention of 1787 (rev. ed. 1966). :

The independence of the three branches of goVernment

V,has been frequently affirmed by the Supreme Court.” See €.g.,

Myers v. United States, 272 U.S. 52, 116 (1926); United
States v. Klein, 13 wWall.. (80 U.s.) 128, (1872). " The
successful working of the American system requires that
persons entrusted with power in any of the .three branches
of government not be permitted to encroach upon the powers
confided to the others. Kilbourn v. Thompson, 103 U.S. 168,
190-191 (1880). The Supreme Court has often held that the
constitutional separation of powers must be protected and
preserved. In Humphrey's Executor v. United States,

295 U.S. 602 (1935) the Court unanimously stated:

The fundamental necessity of maintaining each
~of the three general departments of government
entirely free from the control or coercive influence,
direct or indirect, of either of the others, has
‘often been stressed and is hardly open to serious
question. So much is implied in the very fact of
the separation of the powers of these departments < top
‘by the Constitution; and in the rule which recogni.zes
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their essential co-equality. The sound application
of a principle that makes one master in his own
house precludes him from imposing his control

in the house of another who is master there.

295 'U.S. 602 at 629-630.

A.T.D. and Separation of Powers

The Foreign Assistance Act of 1961, as amended,
22 U.S.C. 2151, et. seq., gives to the President authority
to create an agency to administer foreign assistance. The
President has delegated much of his statutory authority
through the Secretary of State to the Administrator of
A.I.D. There is no provision in the Foreign Assistance
Act to. provide the chairman of the Appropriations Committees
with a role in the management of A.I.D. prdyrams. '

We believe that when the chairman of the Senate Sub-
committee, which deals specifically with the appropriations
for a particular executive program, makes demands on the
Administrator of that program for information concerning
daily management decisions of the program, this goes far
beyond the legislative oversight function; it invades the
realm of activity constitutionally vested in the Executive
and statutorily vested in the President under the Foreign
Assistance Act, and it violates the doctrine of separation
of powers.

We suggest that you consider meeting with Senator
Inouye after seeking further guidance from the White
House.

ra
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Subj: LEG -2, LEG- 6
JOHN L. MC CLELLAN, ARR,, CHAIRMAN

WAYECH AINJSON, WASH,  MILTON R. YOUNG, N, DAK.
JORNC. STENNIS, Miss. ROMAN L. HRUSKA, HEBR.
JOHN O, PASTORE, R.1, - CLIFFORD P, CASE, N.J.
ROBERT C. BYRD, W. va, =" HIPAM L. FONG, HAWASL
GALE W, MC CEL,~wY0, EDWARD W. EROOXE, MASS,
MIKE UANSEIELD, MONT. MARK 0. HATFIELD, OREG.
WILLIAM PROXMIRE, WIS, TED STEVEMS, ALASKA
JOSEFH M. MONTOYA, #, MEX. CHARLES MC C. M..THIAS, JR., MD.
DANIEL K, INOUYE, MAWAN RICHARD £, € 4v.» .KER, PA.
ERNEST F, HOLLINGS, S.C. HENRY BELLMON, OKLA.
BIRCH BAYH, IND. .

THOMAS F. EAGLETON, Mo. "
LAWTON CHILES. FLA. g
3. BENNETT JOHNSTON, LA. "\\\‘ 3
WALTER D. HJODLESTON, KY. v .
JAMES R. CALLOWAY L ARE
CHIEF COUNSEL AND STAFF DIRECTOR & s
ARA

The Honorable Daniel Parker

“Administrator
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COMMITTEE ON APPROPRIATIONS

WASHINGTON, D.C. 20510

August 4, 1975
vj_Due 8/14/175
ACTION: SER/DM for Murphy sig
INFO; AA/SER, AATLEG, AA/TrC
LEG/LPCS, Parker/Murphy logs

.

Agency for International Develcpment

Department of Statc
- Washington, D. C. 20523

Dear Mr. Parker:

In May 1975, the Senate Appropriations Committee requested

and obtained de
processing syst

. The staff of the Subcommit

viewen fhic marerial
of particular interest to
operations.
Funds Control System, and
and Information Systenm.

The Subcommittee on Foreign Operations
these files in machine processable form, tha

puter tape,
analyses upon the dara.

could be inade available a
might begin without delay.

anA nac Sdantifiad rwn Asta Fitoae whirn

so that the staff might perform a vari

scriptive material covering several of AID's data
cms through your Office of Legislative Affairs.

.
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mittee on Foreipgn haz re-

hel 7%

the Subcommittee in its review of AID

These files are the Availability Master File of the

the master file for the Project Analysis

would like to obtain
t is, magnetic com-
ety of special

It would be appreciated if these files
S soon as possible so that

the analyses

fincercly, \

. it ,&_s\ft‘ %\,&“,‘.‘j\(b‘(_‘ln
DAIFL KU OINCUYE N/
Chairman, Subcommitite
on Fereign Operatfony
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THE SECRETARY OF STATE
WASHINGTON

December 18, 1974

Dear Mr. Chairman:

The State Department will submit tc¢ the
Appropriations Committee for prior approval
programs relating to the As51stance to
PortugaL and Portuguese Colonles‘ Famine
and Disaster Relief for Cyprus and Midane
East qg-eﬁ.i 3] ’Qr\ru-:-vw ’ when they

have been developed

Sincerely,

AL—;__T7 /4-/£:£’ : =z .

Henry A. Kissinger

The Honorable
Daniel K. Inouye,
Chairman, Subcommittee on
Foreign Operations,
Committee on Appropriations,
United States Senate.




| T I

























































































