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VOLUNTARY INDUSTRY COOPERATION

TO ACHIEVE PHASED DECONTROL

ISSUE

Assuming that the President intends to veto S. 1849, should
he--either personally or through FEA--attempt to obtain the
industry's voluntary cooperation with regard to: (1) a

gradual phase-in of crude o0il price increases; and/or (2)

the exercise of restraint in taking certain other marketing
actions which might appear immediately attractive--particularly
to the major integrated companies--in an uncontrolled situa-
tion. ‘

DISCUSSION

Objectives:

Depending upon its thrust and manner of implementation, such
a "jaw-boning" strategy might be adopted with either or both
of the following objectives in mind:

I. To cushion the impact of decontrol:

A, -~ on ‘the economy as a whole, by preventing
an immediate and significant upward
surge in the price of gasoline and other
petroleum products.

B. —- on particularly vulnerable sectors of
the industry (e.g., independent marketers)
or consuming public (e.g., small propane
users), by persuading the industry to
insure that these sectors are adequately
supplied at reasonable prices.

II. To improve our chances of sustaining the veto:

A, -- by convincing the public, the media and
the Congress that the Administration had
obtained a reliable voluntary commitment



from the industry to increase prices
only on a gradual basis--thus, rendering
the extension of controls unnecessary.

B. -- by encouraging the major integrated
companies that to do everything in their
power between now and the date Congress
votes on the question to reassure those
groups most likely to lobby vigorously
for an extension of controls (i.e.,
their major customers, their independent
marketers, and their smaller competitors)
that the termination of controls will
not lead to major supplier actions which
would endanger the financial security or
market position of any such group.

Problems:

The potential problems with such a "jaw-boning" effort are
these:

1. To be effective, any restraint on prices would
have to be imposed on crude o0il sales at the well-
head. Any attempt to restrain prices only down-
stream at the refinery or marketing levels would
produce an unacceptable squeeze on some refiners
and marketers. While the majors probably control
more than half of our domestic production of old
oil, a substantial volume is produced and sold by
thousands of independent producers. No effort to
"jaw-bone" the industry as regards crude prices,
therefore, could be more than partially successful--
even if the majors cooperated fully. In addition,
the majors would themselves be seriously inhibited
in giving their support to a price restraint
effort by their possible financial liability to
royalty owners, other parties having interests in
fields which they operate or from which they
purchase, and perhaps their own stockholders.

2. To the extent that some form of voluntary price
restraint could actually be achieved, a two-tier
crude price system would be maintained; yet because
of the expiration of the allocation act, FEA would

%‘. i’Unb
o <



N

lack the authority to continue its entitlements
program. The result would be a scramble among
refiners for the lower priced crude, with the
winners in a position to choose between exploiting
their cost advantage to achieve wider markets, or
collecting windfall profits at the refinery or
marketing levels through sales of product at the
hlgher prices being charged by those refiners
running high-cost crude.

Any attempt by the President to obtain voluntary
industry cooperation with a specific decontrol
schedule would be vigorously opposed by the guard-
ians of the antitrust laws, and probably resisted
by the industry on grounds that its part1c1patlon
would expose it to unacceptable liabilities in
civil antitrust lawsuits initiated by private
partles. In this regard, the maximum assurance we
could give the industry is that the Department of
Justice, and perhaps the Federal Trade Commission,
would refrain from prosecuting--we could not
confer immunity from private actions. (See attached
memoranda by Rod Hills and Tom Kauper.)

If the initiative were made by the President

himself or otherwise achieved significant visibility
in the media, it could be cited as evidence that

the Administration considers the problems associated
with decontrol to be much more severe than it is
willing to admit--thus actually lessening our
chances of sustaining the veto.

Furthermore, if such a visible "jaw-boning" ini
tiative were undertaken, and the veto were sustained,

‘we would have created expectations regarding the

rate at which retail petroleum prices would increase
which--given the substantial time period involved
and the many uncertainties such as OPEC's plans--
might well prove to be unwarranted. The Adminis-
tration's reliance upon a voluntary approach would
then be subject to continuing ridicule by our
political opponents as being--at best--naive,
and--at worst-—consc1ously deceptive.
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Conclusions:

The problems associated with any effort to achieve phased
decontrol through the industry's voluntary cooperation are
substantial, and these problems increase as the "jaw-boning"
initiative becomes more specific and more highly visible.

On balance, it seems likely that any Presidential initiative
along these lines would prove counter-productive, both in
terms of the veto override vote and the President's subsequent
political vulnerability. On the other hand, the importance
of preventing unnecessary rapid price increases and other
disruptive marketing actions, and the fact that voluntary
restraint in these areas is clearly in the industry's own
interest, strongly suggest that a low-key, minimum public
visibility effort should be made to obtain industry coopera-
tion. If such an initiative were couched in general terms
and focused primarily on non-price issues, it would minimize
antitrust risks, would not create unreasonable expectations
for price stability over the long term, and would not open
the door to the charge that we were actually more concerned
about the impact of decontrol than we had publicly admitted.

RECOMMENDATION

We therefore recommend that a low-visibility effort be made
to obtain voluntary industry cooperation in-exercising
restraint with regard to the transition to an uncontrolled
situation. This approach can best be handled by FEA, should

be undertaken immediately, and should focus on the following
specific points:

1. Moderation of immediate increases in crude oil
and product prices.

2. Reasonable continuity in maintaining traditional
supply arrangements.

3. Sensitivity to the special supply and marketing
problems of independent refiners and marketers.

4.+ Particular caution to avoid speculative brokering
or diversion to non-traditional users of large

quantities of potentially scarce products such
as propane.

Attachments



SR Bepartment of Justice
Washington, D.C. 20530

AUG 1 1975

MEMORANDUM FOR: Rod Hills
Counsel to the President

SUBJECT: Antitrust Implications of Presidential
Meeting with Representatives of Various
0il Companies

If existing price controls on o0il should be allowed to
lapse, it is contemplated that the President may want to meet
with representatives of various o0il companies to urge them to
exercise restraint in their pricing decisions. You have asked
me to briefly appraise you of the potential antitrust implica~
tions of any such meetings.

Should any meeting with various oil company representatives
result in an agreement among the oil companies not to change
their prices or to limit their price increases in any speci-
fied manner, such agreements would constitute clear violations
of the antitrust laws. Potential antitrust liability, however,
is not limited solely to situations in which the oil companies
might explicitly agree on prices at the urging of the President.
Should representatives of the oil companies discuss oil price
changes at such a meeting and subsequently adopt uniform pricing
decisions, there is existing case law which would allow a jury
to infer that the subsequent uniform pricing action was the
result of an implicit agreement based upon the prior price
discussions. See e.g., Esco Corp. v. United States, 340 F.2d
100 (9th Cir. 19657.

The President could confer antitrust immunity by promoting
a voluntary agreement among the oil companies pursuant to the
provisions of the Defense Production Act of 1950, which requires
a Presidential finding that such an agreement is in the public
interest as contributing to the national defense. However,
unless he utilizes the procedures of the Defense Production
Act we are unaware of any manner by which the President could
confer an antitrust exemption covering pricing agreements
among the oil companies. ' '
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The litigation 1nvolv1ng the voluntary steel import reduc-
tions indicates that there is some question as to whether the
President can exempt parties from the application of the antitrust
laws when he is attempting to exercise his diplomatic or foreign
affairs powers. Consumers Union v. Rogers, 352 F. Supp. 1319
(D.D.C. 1973), vacated in part and affirmed in part, 506 F.2d
136 (D.C. Cir. 1974); cert. denied, 43 U.S.L.W. 3636 (June 3,
1975). There is no case which difectly considers the President's
power to confer an antitrust exemption, without statutory authori-
zation, in order to achieve a goal serving the domestic public
interest. However, in United States v. Socony-Vacuum 0il Co.,

310 U.S. 150 at 225-227 (1940) the Supreme Court held that the
fact that the defendants may have been encouraged to engage in
price stabilization activities by officials in the executive
branch of the government was insufficient to exempt the defen-
dants from the antitrust laws. The Court held that since Congress
had created the prohibitions contained in the antitrust laws,

an exemption could be obtained only pursuant to statutory pro-
cedures provided by Congress. The Supreme Court's reasoning

seems applicable to the situation under consideration.

In conclusion, it is important to note that even if the
Department of Justice utilized its prosecutorial discretion
and refrained from bringing suit against concerted pricing
engaged in at the behest of the President, Congress has provided
a private right of action to enforce the antitrust laws. As
a result, any oil companies which participated in concerted
pricing decisions at the behest of the President would be
subject to private treble damage suits by consumers of their
products.

THOMAS E KAUPE
Assistant Attorney General
Antitrust Division
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Dear

The President would appreciate it if you could attend
a meeting at thesiWhite House on , 1975 at A.M.

At that time he proposes to discuss with the Chief Executive
Officers of various oil companies the potential economic

and social implications of the termination of price controls
on petroleum products.

Let me assure you that the President is aware of the
restrictions placed upon concerted pricing decisions by the
antitrust laws. He is also cognizant of the fact that
discussion of prices by competitors may be deemed evidence
from which an agreement violative of the antitrust laws may
be inferred. Consequently, it is not contemplated that there
will be any discussion at the meeting by oil company representatives
of price levels or changes. Nor is it contemplated that any
subsequent joint discussions be engaged in by the oil companies
as to pricing changes. Rather, the President intends to urge

each of the o0il companies, in making their unilateral decisions,



to consider the various national interest ramifications of
their company's pricing decisions.

iWe hope that you will be able to attend this meeting
relating to a matter of such national importance.

Sincerely,




Dear

The President would appreciate it if you could meet
with him at the White House on , 1975 at

a.m. He wishes to discuss with you personally the
potential economic and social implications of the ter-
mination of price controls on petroleum products. It is
the President's intention to discuss these matters on an
individual basis with a number of the Chief Executive
Officers of the major petroleum companies.

The President is aware of the restrictions placed
upon concerted pricing decisions by the antitrust laws.
Therefore, you can be assured that he will not urge,
or even suggest, that your company agree, or even discuss
its petroleum pricing decisions, with any competitor.
Rather, the President intends to urge each of the oil
companies, in making their unilateral decisions, to consider
the various national interest ramifications of their
company's pricing decisions.

We hope that you will be able to meet with the
President on this matter of significant national importance.

Sincerely,




THE WHITE HOUSE

WASHINGTON

August 1, 1975

MEMORANDUM FOR: PHILIP BUCHEN
FROM: RODERICK HILLS (, |+
SUBJECT: Proposed Meeting Between the

President and Representatives
of the Oil Industry

A meeting between the President and oil industry representatives
raises issues which must be dealt with before the meeting occurs.
Simply stated, they are:

(I) Who is to be invited? Presumably, the proposal
is to invite the chief executive officers of the so-called major
oil companies, Such companies have a dual role as owners
of controlled oil and refineries. As owners of controlled oil
they can be "jawboned' not to raise the prices of the controlled
oil. However, as owners of refineries, they cannot be asked
after controls end to agree not to pay higher prices for oil
from other sellers. An agreement between owners of refineries
to not buy de-controlled oil except at a low price is just as
violative of the antitrust laws as an agreement to sell it at a
higher price.

(2) What is to be discussed? Any discussion at a
meeting between the President and the major oil company
representatives could expose the companies to antitrust prob-
lems. 1If, for example, the President were to say that (a)
greé.t restraint should be exercised in raising the price of
de-controlled oil, and (b) ask them to voluntarily phase in the
increase over a period of 39 months, and (c) if there were any
ensuing discussion which indicated a consensus on these points,
there would essentially be an agreement between the majors
that they will raise their prices over 39 months and there are,

of course, plenty of plaintiffs willing to sue the oil cop 'g_s
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for such an agreement. If the meeting were private, there
would be all the more chance of misunder standing the nature
of the discussion.

The alternatives to a meeting between the President and
representatives of the major oil companies are:

(1) A public meeting between the President and
representatives of all the companies;

(2) Individual meetings between the President
and each of the oil companies; and

(3) A strong letter to each company (Tab A)
followed by individual meetings between these
representatives and the President or Frank Zarb.

On balance, given the risks of a joint meeting in private and
the disagreeable aspects of a joint meeting in public, I suggest
that options (2) and (3) are preferable. The invitation to
private meetings to each of the oil companies should be made
public. The letter should state that the purpose of the meeting
is to attempt to persuade each of the companies that they
should voluntarily refrain from raising the prices on de-
controlled oil any faster than 39 months. The letter would,

of course, emphasize the point that they should take all steps
possible to keep the prices down, but to the extent that they

do rise, it should be no greater than the formula set forth

in his proposed legislation recently defeated. See Tab A.

These individual meetings with the major oil companies could
be supplemented by personal letters to the larger independent
producers throughout the country.

There is, of course, one further alternative: to avoid any
meetings between the President and the oil companies, but
instead to write a personal letter to each of them.

If either option 2 or 3 is chosen, there should also be a strong
Presidential statement, perhaps on television, making the
same plea to all producers of oil that is now controlled.
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