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FROM:

SUBJECT,
I
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/

JIM CONNOR
PHIL BUCHEN
Request to the FEC for an
Advisory Opinion

I

I

is a draft request to the Federal
As you requested, attached
I
Election Connnnissibn for an advisory opinion concerning the
a pportionnnent of Presidential travel expenditures on nnixed
official-political J rips. Please have this letter staffed with
nne by COB today in order to allow us to
connnnents back
subnnit this request to the F EC as early as possible tonnorrow.

to

I

As the reque&"t will be on the public record once it is received
by the FEC, 'I believe the best way to handle the press will be
for Ron Nes,sen to release the letter at tonnorrow nnorning' s
briefing.

/
I

Thank yop..
i

I

I

Attachfnent

I
\

THE WHITE HOUSE
WASHING TON

Septemb er 2, 1975

MEMORA NDUM FOR:

BARRY ROTH

FROM:

PHIL BUCHEN

Please check tomorro w'f Federal Register for
a Treasury Departm ent item concernin g ·the tax
aspects of travel by various persons on the ·
Presiden tial plane and get a copy for me.

THE WHITE HOUSE
WASHINGTON

September 3, 1975

Dear Mr. Curtis:
This is in response to Notice 1975-38 (F. R. 40202) in which
the Federal Election Commission has sought comments concerning a request from the ca1npaign manager for 1.1r. Louis Wyman
for an opinion of the FEC General Counsel on several questions
relating to pas sible travel by ''President Ford and former
Governor Reagan" to New Hampshire for the purpose of endorsing
Mr. Wyman in the September 16, 1975, special Senatorial election.
The General Counsel has proposed for Commission review an
opinion responding to this request which states, in part, as follows:
"Presidential expenditures in connection
with such a visit provide unique problems of
attribution. It would be illogical, and unnecessarily restrictive, to require the attribution
of the actual cost of a presidential campaign
foray. Hence, only the equivalent commercial
rates will be chargeable against an incumbent
President's individual contribution lim.itations
and against the candidate 1 s overall expenditure
limitation. Expenses for accompanying staff
personnel will be charged against the foregoing
limitations only if such staff personnel serve
primarily as advance persons or other campaign
staff members and do not provide support services
to the Office of the President. Additionally, special
costs attendant upon Ford's office as President,
such as the Secr e t Service, police and medical
attention, are not to be included within this
amount. These costs are relatively fixed and
are related to Ford's position as President and
not to his political function as head of his
party. "
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In the form of comment on this one provision, we wish to bring
to your attention th e manner in which we intend to apportion
the various costs incurred to op e r ate govermnen t-owned aircraft
on which the President and accompany ing governmen t personnel
travel to and from localiti es \Vhere the President appears for
other than official purposes. As the General Counsel's proposed
opinion indicates, expenditur es for such travel by the President
present problems that are unique to his Federal office, in that
the President must continue to perform in his official capacity
at the sam.e time he undertakes political activities.
For this reason, whenever the President travels, regardless of
the purpose of the particular trip, he is accompanie d by a number
of persons who are present to support him in his official role.
For example, certain members of the White House staff, military
aides, medical aides, Secret Service and communica tions personnel
are pre sent not for any political purpose, but solely to provide the
President with support which in many cases they are required by
law to perform. The Secret Service, in particular, is required
by P. L. 90-331 to ·provide protection to "major Presidenti al and
Vice Presidentia l" candidates at the direction of the Secretary of
the Treasury and on the basis of consultatio n with an advisory
committee of bipartisan congressio nal membershi p.
( 1) Costs of Operating Governmen t-Owned Aircraft
on Political Trips
When the President travels on a trip which entails
only political stops, the cost of operating the Governmen t-owned
aircraft that are used to transport the President can be readily
determined from the enclosed hourly rate schedule, used by the
Departmen t of Defense to recover its costs from other governmen t
agencies that use military aircraft. In our view, the costs of
transportin g any persons aboard the aircraft who are traveling for
political purposes should be borne by the appropriate political
committee . On the other hand, the costs of transportin g those
persons who are traveling for the purpose of supporting the Office
of the President should not be attributed to a political committee .
For the purpose of the President' s future travels, we will identify
those individuals who could be cons.idered to be present for a
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political purpose. We plan to treat as political travelers the
President and First Family, political committee officials, certain
White House and other officials, who ·m ay perform some political
activities, and any other persons whose activities could be viewed
as political. Although White House officials are present for official
support activities, and generally spend a substantial majority, if
not all, of their time on official business, we intend to consider
the following categories of officials to be political for the purpose
of such travel: White House officials who may advise on political
·m atters (e. g., Donald Rumsfeld, Robert Hartmann, John Marsh,
Ron Nessen, Richard Cheney, etc.), speechwriters, advancemen,
and a White House photographer.
The remainder of the White House personnel is present for the
purpose of supporting the President in his official capacity, e. g.,
a civilian aide or personal secretary, along with non- White House
support personnel, e. g., the Secret Service, ·m ilitary aides,
medical and communications personnel, etc. They are not
present for any political purpose, and the costs of their travel
should not be attributed to a political committee. In this regard,
it is our understanding that in 1972 the Secret Service paid up to
the cost of comparable first-class airfare for its agents traveling
on board chartered aircraft of non-incun"lbent Presidential candidates.
Therefore, on future Presidential travel the appropriate political
committee will be charged by DOD for its pro rata share of the
hourly costs of using government-owned aircraft, based on the
percentage of the passengers on board who are present mainly
or in part for a political purpose.
{2) Costs of Operating Government-Owned Aircraft
on Mixed Official-Political Trips
In ·m ost cases, it is not possible to schedule the
President's travel in a manner that will allow trips to be solely
official or solely political. We believe that the best formula for
apportioning the transportation costs on mixed official-political
purpose trips is one which may be referred to as the "round trip
airfare for mula. " Under this formula, the political stops are
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isolat ed from the offici al stops in order to estab lish the
politi cal
trip that would have been made if the Presi dent did not
have the
respo nsibil ities of his office . For this purpo se, where
a partic ular
stop includ es both offici al and politic a l event s, it will be
treate d as
a politi cal stop. A stop will be regard ed as offici al when
that is
its main purpo se, even thoug h the Presid ent may m.eet,
incide ntal
to the offici al event, with politi cal figure s in an inform
al and
unpub licize d meeti ng, e.g., a privat e break fast with a local
politi cal figure or greeti ng a small group of local politi
cians.
Once the politi cal stops of such a trip have been determ
ined, DOD
calcu lates the cost of that 11 politi cal'' trip and charg es the
appro priate politi cal comm ittee for its share , as descr ibed above
, of
the costs of the trip, based on the round trip flying time
betwe en
the initia l point of depar ture, gener ally, Washi ngton , D.
C., and
the politi cal stops made. An examp le might help to clarif
y this
appro ach. Suppo se the Presi dent makes a trip from Wash
ington
to San Franc isco for offici al purpo ses, then to Los Angel
es for
politi cal purpo ses, ·and return s to Washi ngton via St. Louis
where
a stop is made for offici al purpo ses. Under this formu
la, the
appro priate politi cal comm ittee is charg ed for its pro rata
share
of the hourly costs of a trip from Washi ngton to Los Angel
es and
return to Washi ngton , even thoug h there was no direc t Washi
ngton
to Los Angel es leg of the flight .
(3) Other Trave l Costs
In order to assur e that all cost~ relate d to the politi cal
portio n of a trip are treate d as politi cal costs, the appro
priate
politi cal comm ittee will be charg ed the expen ses for each
politi cal
stop of any memb er of the Presi denti al party who is prese
nt
mainl y or in part for a politi cal purpo se, as determ ined
above .
Thus, politi cal funds will pay the expen ses of the Presi dent
and
these other offici als, but not the expen ses of those perso
ns who
are prese nt to suppo rt the Presid ent entire ly in his offici
al capac ity.

Such items as comm unica tions arran geme nts, motor cades
,
autom obile rental s, and other misce llaneo us items are
readil y
identi fiable as to their purpo se, and are to be paid by the
appro priate politi cal comm ittee when they are for politi cal purpo
ses.

•
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Where an item, such as the cost of a bus for a rnotorc ade involv
es
a mixed purpos e, e. g., transp orting the memb ers of the Presid
ential
party who are consid ered to be presen t for a politic al purpos e,
and
also those servin g the Presid ent in his officia l capaci ty, the appropriate politic al comm ittee will bear the full cost of that item.
In every case where a candid ate for Federa l office is an incum bent,
either in an office to which he seeks re-ele ction or in anothe r
office, his campa ign activit ies may becom e interm ingled with
his officia l activit ies, and simila r proble ms will arise in ascert
aining which costs he incurs are campa ign-re lated. The propos als
herein made provid e a reason able method for resolv ing such
proble ms.
(4) Servic es of Gover nment Person nel
For the purpos e of identif ying the costs of travel to be
borne by the approp riate politic al comm ittee, we unders tand that
it is not r:ecess ary ~o apport ion the salarie s of those memb ers
of
the person al staffs of incumb ent candid ates for Federa l office
within either the Execut ive or Legisl ative Branch es who, in
additio n to their officia l duties, also partici pate in some limite
d
politic al activit ies. For examp le, emplo yees "paid from the
approp riation for the office of the Presid ent "are exemp ted by
5 U.S. C. 73 24(d )( 1) from the genera l prohib ition contain ed in
5 U.S. C. 7324(a )(2) agains t Execut ive Branch emplo yees partic
ipating in "politi cal manag ement or in politic al campa igns. n This
section effecti vely places the White House staff in a positio n
compa rable to that of the person al staffs of memb ers of Congr ess.
No precis e dividin g line now exists , nor is one likely to be drawn
,
which clearly indica tes when such emplo yees are perfor ming
officia l duties and when those duties are politic al. So long as
these emplo yees expend a substa ntial n1ajor ity (an averag e in excess
of
forty hours per week) of their time on officia l duties, there is
no need to attribu te any portion of the salarie s of such emplo yees
to a politic al comm ittee.
The reason for this letter is to bring to the Comm ission' s attenti
on
the means by which we intend to attribu te to a politic al comm ittee
the costs of the Presid ent's travel for purpos es of suppor t of the
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Republican Party, support of specific candidates, or support of
his own candidacy. To the extent this treatment may be different
from that proposed by the General Counsel, we do not imply that
a change need be made in the proposed opinion of such counsel.
Rather we believe that the proposed opinion is consistent with the
requirements of the applicable law and that if a more liberal
attribution of expenses is made to a political committee such is
within a candidate's discretion .
We intend to now implement with respect to future travel by the
President, this treatment for attribution of such travel costs.
We would appreciate very rnuch any comments or suggestions
the Commission may think are appropriate to make with respect
to our treatment of the President's travel costs.
Sincerely,

~-0w· w.rr~~A
Philip , . Buchen
Counse to the President

The Honorable Thomas B . Curtis
Chairman
Federal Election C ommission
Washington, D. C. 20463

~
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WASHINGTON

September 3, 1975

Dear Mr. Curtis:
This is in response to Notice 1975-38 (F. R. 40202) in which
the Federal Election Commission has sought comments concerning a request from the campaign manager for J\1r. Louis Wyman
for an opinion of the FEC General Counsel on several questions
relating to possible travel by ''President Ford and former
Governor Reagan'' to New Hampshire for the purpose of endorsing
Mr. Wyman in the September 16, 1975, special Senatorial election.
The General Counsel has proposed for Commission review an
opinion responding to this request which states, in part, as follows:
''Presidential expenditures in connection
with such a visit provide unique problems of
attribution. It would be illogical, and unnecessarily restrictive, to require the attribution
of the actual cost of a presidential campaign
foray. Hence, only the equivalent commercial
rates will be chargeable against an incumbent
President's individual contribution limitations
and against the candidate 1 s overall expenditure
limitation. Expenses for accompanying staff
personnel will be charged against the foregoing
limitations only if such staff personnel serve
primarily as advance persons or other campaign
staff members and do not provide support services
to the Office of the President. Additionally, special
costs attendant upon Ford 1 s office as President,
such as the Secret Service, police and medical
attention, are not to be included within this
amount. These costs are relatively fixed and
are related to Ford's position as President and
not to his political function as head of his
party. "

I
i
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In the form of comment on this one provision, we vvish to bring
to your attention the manner in which w e intend to apportion
the various costs incurred to ope rate government-owned aircraft
on which the President and accompanying government personnel
travel to and from localities whe re the President appears for
other than official purposes. As the General Counsel's proposed
opinion indicates, e x penditures for such travel by the President
present problems tha t are unique to his Federal office, in that
the President must continue to perform in his official capacity
at the same time he undertakes political activities.
For this reason, whenever the President travels, regardless of
the purpose of the particular trip, he is accompanied by a number
of persons who are present to support him in his official role.
For example, certain members of the White House staff, military
aides, medical aides, Secret Service and communications personnel
are present not for any political purpose, but solely to provide the
President with support which in many cases they are required by
law to perform. The Secret Service, in particular, is required
by P. L. 90-331 to provide protection to "major Presidential and
Vice Presidential" candidates at the direction of the Secretary of
the Treasury and on the basis of consultation with an advisory
committee of bipartisan congressional membership.
(l) Costs of Operating Government-Owned Aircraft
on Political Trips
When the President travels on a trip which entails
only political stops, the cost of operating the Government-owned
aircraft that are used to transport the President can be readily
determined from the enclosed hourly rate schedule, used by the
Department of Defense to recover its costs from other government
agencies that use military aircraft. In our view, the costs of
transporting any persons aboard the aircraft who are traveling for
political purposes should be borne by the appropriate political
committee. On the other hand, the costs of transporting those
persons who are traveling for the purpose of supporting the Office
of the President should not be attributed to a political committee.
'

For the purpose of the President's future travels, we will identify
those individuals who could be considered to be present for a

•.
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political purpose. We plan to treat as political travelers the
President and First Family, political committee officials, certain
White House and other officials, who may perform some political
activities, and any other persons whose activities could be viewed
as political. Although White House officials are present for official
support activities, and generally spend a substantial majority, if
not all, of their time on official business, we intend to consider
the following categories of officials to be political for the purpose
of such travel: White House officials who ·m ay advise on political
matters (e. g., Donald Rumsfeld, Robert Hartmann, John Marsh,
Ron Nessen, Richard Cheney, etc.), speechwrit ers, advanceme n,
and a White House photograph er.
The remainder of the White House personnel is present for the
purpose of supporting the President in his official capacity, e. g.,
a civilian aide or personal secretary, along with non- White House
support personnel, e. g., the Secret Service, ·m ilitary aides,
medical and communica tions personnel, etc. They are not
present for any political purpose, and the costs of their travel
should not be attributed to a political committee. In this regard,
it is our understand ing that in 1972 the Secret Service paid up to
the cost of comparable first-class airfare for its agents traveling
on board chartered aircraft of non-incumb ent Presidentia l candidates.
Therefore, on future Presidentia l travel the appropriate political
committee will be charged by DOD for its pro rata share of the
hourly costs of using governmen t-owned aircraft, based on the
percentage of the passengers on board who are present mainly
or in part for a political purpose.
(2) Costs of Operating Governmen t-Owned Aircraft
on Mixed Official-Po litical Trips
In most cases, it is not possible to schedule the
President's travel in a manner that will allow trips to be solely
official or solely political. We believe that the best formula for
apportionin g the transportat ion costs on mixed official-po litical
purpose trips is one which may be referred to as the "round trip
airfare formula. 11 Undkr this formula, the political stops are

•
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isolated from the official stops in order to establish the political
trip that would have been made if the President did not have the
responsibilities of his office. For this purpose, where a particular
stop includes both official and political events, it will be treated as
a political stop. A stop will be regarded as official when that is
its main purpose, even though the President may meet, incidental
to the official event, with political figures in an informal and
unpublicized meeting, e.g., a private breakfast with a local
political figure or greeting a small group of local politicians.
Once the political stops of such a trip have been determined, DOD
calculates the cost of that "political" trip and charges the appropriate political committee for its share, as described above, of
the costs of the trip, based on the round trip flying time between
the initial point of departure, generally, Washington, D. C., and
the political stops made. An example might help to clarify this
approach. Suppose the President makes a trip from Washington
to San Francisco for official purposes, then to Los Angeles for
political purposes, ·and returns to Washington via St. Louis where
a stop is made for official purposes. Under this formula, the
appropriate political committee is charged for its pro rata share
of the hourly costs of a trip from Washington to Los Angeles and
return to Washington, even though there was no direct Washington
to Los Angeles leg of the flight.
(3) Other Travel Costs
In order to as sure that all costf? related to the political
portion of a trip are treated as political costs, the appropriate
political committee will be charged the expenses for each political
stop of any member of the Presidential party who is pre sent
mainly or in part for a political purpose, as determined above.
Thus, political funds will pay the expenses of the President and
these other officials, but not the expenses of those persons who
are present to support the President entirely in his official capacity.

Such items as communications arrangements, motorcades,
automobile rentals, and other miscellaneous items are readily
identifiable as to their purpose, and are to be paid by the appropriate political c01nmittee when they are for political purposes.

..

.

I
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Where an item, such as the cost of a bus for a motorcade involves
a mixed purpose, e.g., transporting the members of the Presidential
party who are considered to be present for a political purpose, and
also those serving the President in his official capacity, the appropriate political committee will bear the full cost of that item.
In every case where a candidate for Federal office is an incumbent,
either in an office to which he seeks re-election or in another
office, his campaign activities may become intermingled with
his official activities, and similar problems will arise in ascertaining which costs he incurs are campaign-related. The proposals
herein made provide a reasonable method for resolving such
problems.
(4) Services of Government Personnel
For the purpose of identifying the costs of travel to be
borne by the appropriate political committee, we understand that
it is not r:ecessary ~o apportion the salaries of those members of
the personal staffs of incumbent candidates for Federal office
within either the Executive or Legislative Branches who, in
addition to their official duties, also participate in some limited
political activities. For example, employees ''paid from the
appropriation for the office of the President 11 are exempted by
5 U.S. C. 7324(d)(l) from the general prohibition contained in
5 U.S. C. 7324(a)(2) against Executive Branch employees participating in ''political management or in political campaigns. 11 This
section effectively places the White House staff in a position
comparable to that of the personal staffs of members of Congress.
No precise dividing line now exists, nor is one likely to be drawn,
which clearly indicates when such en'lployees are performing
official duties and when those duties are political. So long as
these employees expend a substantial majority (an average in excess of
forty hours per week) of their time on official duties, there is
no need to attribute any portion of the salaries of such employees
to a political committee.
The reason for this leiter is to bring to the Commission's attention
the means by which we intend to attribute to a political committee
the costs of the President's travel for purposes of support of the

.
-6Republic an Party, support of specific candidate s, or support of
his own candidac y. To the extent this treatmen t may be different
from that proposed by the General Counsel, we do not imply that
a change need be made in the proposed opinion of such counsel.
Rather we believe that the proposed opinion is consisten t with the
requirem ents of the applicabl e law and that if a more liberal
attributio n of expenses is made to a political committe e such is
within a candidate 1 s discretio n.
We intend to now impleme nt with respect to future travel by the
Presiden t, this treatmen t for attributio n of such travel costs.
We would apprecia te very much any comment s or suggestio ns
the Commiss ion may think are appropri ate to make with respect
to our treatmen t of the Presiden t 1 s travel costs .
Sincerely ,

~~·w.r?~
Philip
C ounse

The Honorabl e Thomas B . Curtis
Chairma n
Federal Election Commiss ion
Washingt on, D . C. 20463
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Dear Mr. Curtis:
This is in response to Notice 1975-38 (F. R. 40202) in which
the Federal Election Com.mis sion has sought comments concerning a request from the campaign manager for }..1r. Louis Wyman
for an opinion of the FEC General Counsel on several questions
relating to possible travel by 11 Pre sident Ford and former
Governor Reagan 11 to New Hampshire for the purpose of endorsing
Mr. Wyman in the September 16, 1975, special Senatorial election.
The General Counsel has proposed for Commission review an
opinion responding to this request which states, in part, as follows:
11

Pre sidential expenditures in connection
with such a visit provide unique problems of
attribution. It would be illogical, and unnecessarily restrictive, to require the attribution
of the actual cost of a presidential campaign
foray. Hence, only the equivalent commercial
rates will be chargeable against an incumbent
Pre sident 1 s individual contribution lim.itations
and against the candidate 1 s overall expenditure
limitation. Expenses for accompanying staff
personnel will be charged against the foregoing
limitations only if such staff personnel serve
primarily as advance persons or other campaign
staff members and do not provide support services
to the Office of the President. Additionally, special
costs attendant upon Ford 1 s office as President,
such as the Secret Service, police and medical
attention, are not to be included within this
amount. These costs are relatively fixed and
are related to Ford 1 s position as President and
not to his political function as head of his
party. 11

J}
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In the form of comment on this one provision , we wish to bring
to your attention the manner in which we intend to apportion
the various costs incurred to operate governm ent-owne d aircraft
on which the Presid en t and accompan ying governm ent personne l
travel to and from localities where the Presiden t appears for
other than official purposes . As the General Counsel' s proposed
opinion indicates , expendit ures for such travel by the Presiden t
present problen1s that are unique to his Federal office, in that
the Presiden t must continue to perform in his official capacity
at the same time he undertak es political activities .
For this reason, wheneve r the Presiden t travels, regardle ss of
the purpose of the particula r trip, he is accompa nied by a number
of persons who are present to support him in his official role.
For example, certain members of the White House staff, military
aides, medical aides, Secret Service and commun ications personne l
are present not for any political purpose, but solely to provide the
Presiden t with support which in many cases they are required by
law to pe!-"form. The Secret Service, in particula r, is required
by P. L. 90-331 to ·provide protectio n to "major Presiden tial and
Vice Presiden tial" candidat es at the direction of the Secretar y of
the Treasury and on the basis of consultat ion with an advisory
committe e of bipartisa n congress ional members hip.
(1) Cost s of Operatin g Governm ent-Owne d Aircraft
on Political Trips

When the Presiden t travels on a trip which entails
only political stops, the cost of operating the Governm ent-owne d
aircraft that are used to transpor t the Presiden t can be readily
determin ed from the enclosed hourly rate schedule , used by the
Departm ent of Defense to recover its costs from other governm ent
agencies that use military aircraft. In our view, the costs of
transpor ting any persons aboard the aircraft who are traveling for
political purposes should be borne by the appropri ate political
committ ee. On the other hand, the costs of transpor ting those
persons who are traveling for the purpose of supportin g the Office
of the Presiden t should not be attribute d to a political committe e.
For the purpose of the Presiden t's future travels, we will identify
those individua ls who could be cons.ider ed to be present for a
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political purpose. We plan to treat as political travelers the
President and First Family, political committee officials, certain
White House and other officials, who may perform some political
activities, and any other persons whose activities could be viewed
as political. Although White House officials are present for official
support activities, and generally spend a substantial majority, if
not all, of their time on official business, ·we intend to consider
the following categories of officials to be political for the purpose
of such travel: White House officials who may advise on political
matters (e. g., Donald Rumsfeld, Robert Hartmann, John Marsh,
Ron Nessen, Richard Chen ey , etc.), speechwriters , advance·m en,
and a White House photographer.
The re·m ainder of the White House personnel is present for th e
purpos e of supporting the President in his official capacity, e. g.,
a civilian aide or personal secretary, along with non- White House
support personnel, e. g., the Secret Service, military aides,
medical and co·m munications personnel, etc. They a re not
present for any political purpose, and the costs of their travel
should not be attributed to a political committee. In this re gard,
it is our understanding that in 1972 the Secret Service paid up to
the cost of comparable first-class airfare for its agents traveling
on board chartered aircraft of non-incun~bent Presidential candidates.
Therefore, on future Presidential travel the appropriate political
committee will be charged by DOD for its pro rata share of the
hourly costs of using government-ow ned aircraft, based on the
percentage of the passengers on board who are present mainly
or in part for a political purpose.
(2) Costs of Op erating Government-O wned Aircraft
on Mixed Official-Politi cal Trins
In most cases, it is not possible to schedule the
President's travel in a manner that will allow trips to be solely
official or solely political. We believe that the best formula for
apportioning the transportation costs on mixed official-politic al
purpose trips is one which may be referred to as the "round trip
airfare formula." Under this formula, the political stops are
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isol ated from the offi cial stop s in
ord er to esta blis h the pol itic al
trip that wou ld hav e bee n mad e if the
Pre side nt did not hav e the
resp ons ibil itie s of his offi ce. For
this pur pos e, \vhe re a par ticu lar
stop incl ude s both offi cial and poli
tica l eve nts, it ·wil l be trea ted as
a poli tica l stop . A stop will be reg
ard ed as offi cial whe n that is
its mai n pur pos e, eve n thou gh the
Pre side nt may m .eet , inci den tal
to the offi cial eve nt, with poli tica
l figu res in an info rma l and
unp ubli cize d mee ting , e.g ., a priv
ate bre akf ast with a loca l
pol itic al figu re or gree ting a sma ll
grou p of loca l pol itic ians .
Onc e the poli tica l stop s of such a trip
hav e bee n dete rmi ned , DOD
calc ulat es the cos t of that "po litic al"
trip and cha rge s the app ropria te poli tica l com mit tee for its
sha re, as des crib ed abo ve, of
the cos ts of the trip , bas ed on the
roun d trip flyi ng tim e betw een
the init ial poin t of dep artu re, gen eral
ly, Was hing ton, D. C., and
the poli tica l stop s mad e. An exa mpl
e mig ht help to clar ify this
app roac h. Sup pose the Pre side nt
mak es a trip from Was hing ton
to San Fra ncis co for offi cial pur pos
es, then to Los Ang eles for
poli tica l ·p urp ose s, ·and retu rns to
Was hing ton via St. Lou is whe re
a stop is mad e for offi cial pur pos es.
Und er this form ula, the
app rop riat e poli tica l com mit tee is
cha rged for its pro rata sha re
of the hou rly cos ts of a trip from Was
hing ton to Los Ang eles and
retu rn to Was hing ton, eve n thou gh
ther e was no dire ct Was hing ton
to Los Ang eles leg of the flig ht.
(3) Oth er Tra vel Cos ts

In ord er to as sure that all cos t$ rela
ted to the pol itic al
por tion of a trip are trea ted as poli
tica l cos ts, the app rop riat e
poli tica l com mit tee will be cha rged
the exp ens es for eac h pol itic al
stop of any men 1be r of the Pre side
ntia l par ty who is pre sen t
mai nly or in par t for a poli tica l pur
pos e, as dete rrni ned abo ve.
Thu s, poli tica l fund s will pay the exp
ens es of the Pre side nt and
thes e othe r offi cial s, but not the exp
ens es of thos e per son s who
are pre sen t to sup por t the Pre side
nt enti rely in his offi cial cap acit y.
Suc h item s ·as com mun icat ions arra
nge men ts, mot orc ade s,
auto mob ile ren tals , and oth er mis
cell ane ous item s are read ily
iden tifia ble as to thei r pur pos e, and
are to be paid by the app ropria te poli tica l com mit tee whe n they
are for poli tica l pur pos es.

...
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Where an item, such as the cost of a bus for a motorcade involves
a mixed purpose, e. g., transporting the mernbers of the Presidential
party wh o are considered to be present for a political purpose, and
also those serving the President in his official capacity, the appropriate political committee will bear the full cost of that item.
In every case where a candidate for F ede ral office is an incumbent,
either in an office to \vhich he seeks re-election or in another
office, his campaign activities may become intermingled with
his official activities, and similar problems will arise in ascertaining which costs he incurs are campaign- related. The proposals
herein made provide a reasonable method for resolving such
problems.
(4)

Services of Government Personnel

For the purpose of identifying the costs of travel to be
borne by the appropriate political committee, '\ve under stand that
it is not I?-ecessary to apportion the salaries of those members of
the personal staffs of incumbent candidates for Federal office
within either the Executive or Legislative Branches "'\vho, in
addition to their official duties, also participate in some limited
political activities. For example, employees "paid from the
appropriation for the office of the President "are exempted by
5 U.S. C. 7324(d)(l) from the general prohibition contained in
5 U.S. C. 7324{a)(2) against Executive Branch employees participating in "political management or in political campaigns." This
section effectively places the White House staff in a position
comparable to that of the personal staffs of m.embers of Congress.
No precise dividing line now exists, nor is one likely to be drawn,
which clearly indicates when such em.ployees are performing
official duties and when those duties are political. So long as
these employees expend a substantial m.ajority (an average in excess of
forty h ours per week) of their time on official duties, there is
no need to attribute any portion of the salaries of such employees
to a political com.mittee.
The reason for this letter is to bring to the Commission's attention
the means by which we intend to attribute to a political committee
the costs of the President's travel for purposes of support of the

•
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Republican Party, support of specific candidates, or support of
his own c a ndi dacy . To the extent thi s treatment may be different
from that proposed by the General Counsel, w e do not imply that
a change need be made in the propo sed opinion of such counsel.
Rather we believe that the proposed opinion is consistent with the
requirements of the applicable law and that if a more liberal
attribution of expenses is made to a political committee such is
within a candidate's discretion.
We intend to now implement with respect to future travel by the
President, this treatment for attribution of such travel costs.
We would appreciate very much any comments or suggestions
the Commission may think are appropriate to make with respect
to our treatment of the President's travel costs.
Sincerely,

~w·w.rr~
Philip
Counse

The Honorable Thomas B. Curtis
Chairman
Federal Election Commission
Washington, D. C. 20463

• Buchen
to the President

27000 (Air Force One)

(VC-137C)

Cost per hour:

$2,206.00

Passengers:

Approximately 50

26000 (Air Force One backup) VC-137C)
Cost per hour:

$2,206.00

Passengers:

Approximately 50

Jet Star (VC-140)
Cost per hour:

$

Passengers:

8

889.00

White Top Helicopter (VH-3A)
Cost per hour:

$

Passengers:

12

Huey Helicopter (VH-IN)
.·-:

723.00

.... ..-
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Cost ' per hour:

$

Passengers:

8

262.00
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Preside nt Ford to New Hampshi re this F.Dnth ..
Nu:rphy m<J5ntai.T1S that travel expense s for the New Ha.,l!-'shl re trip should not be
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carryov er effect; on t.he Preside nt 1 s expecte d c2nd.idac:y in the

Nei~T

Ha::-.ps\ire

pri1nary ,t' Bentsen said.
Noting that press secreta rJ Ron
t.:~e Republica."'l Party pay for all ·his
tL7.e ~ politic al co~~ttee receive s
qualifie d politic al co~ttee~ those

Ne-ssen has i..-1.d.icated that Fo:rd. plaT1S to hav~
politic al trips this year~ Bentsen said es.c:.,~
a contrib ution L~ cash or in kind from a
contrib utions are subject to a $5,.000 li.IP.it.''
11

'lf:ach tL:.e I :make aJl expendi ture for ca:::ipaign travel, those expendi tures are
charged to my $10 million pT'L7ary expendi ture limit -- even if I :have been invited
to speak on legisla tive matters before a c~a~ber of Co~erce or ow~er large grou~.~

time a.1other politic al committ ee charter s a plane for ~~ ca~aign travel~
full charter rate. is a contrib ution to my car.paig n a11d a charge agaL"15t my over'~ach

-Yho

L.o4._

all expendi ture li.Jtlit."
"I do not ac!v-oca:te liP.iting the amou:1ts paid by the Feder2.l goverr~.;;:ent t8
support t!:.e Preside nt i i l his officia l capacity 1hile on his politic al travels .
r.ct seo;kii1.:; Ll. ar:.y \YaY to restric t or h<n;;per w~e Preside nt in carryi....ng out the
o £ ·b is office~" Be:1tsen said .
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lTNevert '!:eless, ,.,,:here pri vnte rr:oney is used to defray the cost of politic al
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THE WHITE HOUSE
WASHINGTON

September 3, 1975

MEMORANDUM FOR:

JIM CONNOR

FROM:

BARRY ROTH

(J1_

Ray Zook advises that a chartered 727 to Denver for an overnight
stay and return the next day to Washington would cost approximately
$2 7, 000, on the basis of his average costs for the last ten rentals
of svr:h a plane. This figure is subject to a number of variables,
that can only be determined at the precise point in time such a
plane is needed, and which could change this figure. The 72 7
holds approximately 100 persons, making the approximate per
passenger cost of such a trip $270. It does not have the range
to fly non- stop to California.
Bill Gulley advises that the same trip to Denver aboard Air Force
One would cost $15,500. This plane has a capacity of either 52
or 54 passengers, for an approximate per passenger cost of
either $298 or $287.
Thus, our conclusion that the net per passenger costs of travel
aboard the charter or Air Force One is roughly equivalent is
accurate in this particular case.

cc: Phil Buchen , /

'

..
THE WHITE HOUSE
W AS H IN G T O N

September 4, 1975

r.

MEMORANDUM FOR:

DICK CHENEY

THROUGH:

PHIL BUCHEN

FROM:

BARRY ROTHf.l-

SUBJECT:

FEC Decision on Attribution of Presidential
Travel Expenses to the Wyman Campaign

The Federal Election Commission (FEC) held an open hearing today
at which it discussed the Wyman ca.Inpaign request for an opinion
concerning what, if any, costs related to a possible Presidential
appearance on behalf of Wyman would be attributed to Wyman's
carnpaign spending limitation. The FEC formally approved (an
unusual, but favorable action) an opinion of their General Counsel
which held that only the normal commercial rate for travel by the
President, any advancemen and other persons who serve primarily
in a political role, need be attributed to the political campaign.
Both Chairman C11rtis a,nd the General Counsel felt that the formula
to be used for the !_;resident's political travels, as described in
Phil nuchen 1 s lell. u 1·, is more restrictive than necessary. The
Ce n c ral Counsel u n •:d Don Rumsfeld as an exa.Inple of a person who •
he fdt should b e c •Htsidered official. Although the FEC indicated
lha t they would fu r·Liter examine this fqrmula, their reaction was
d d initely favorabl e . The FEC also approved the portion of the
opinion which stat 1: rl that in this one particular case, such expenditures
sho uld not be attri.l,uted to the Ford Presidential ca.Inpaign, but indicated
th e y would not lilcely be so inclined in other circumstances.
In a related action, the FEC established a task force chaired by
Vic e Chairman Staebler (D) and Thompson (R} to study the apportionment of expenditures by all incumbent candidates, and not just the
President.

Finally, in discussing the refusal of the Eugene McCarthy Co:mprittee
to allow the FEC to audit their financial records, Chairman Curtis
read from Bo Calloway's letter submitting a PFC fundraising manual to
the FEC for review, and stated that the cooperation exemplified by the
PFC was what the Commission expected from the other political conunittees.

THE WHITE HOUSE
WASHINGTON

September 4, 1975
MEMORANDUM FOR:

DICK CHENEY

THROUGH:

PHIL BUCHEN

FROM:

BARRY ROTHfJl-.

SUBJECT:

FEC Decision on Attribution of Presidential
Travel Expenses to the Wyman Campaign

The Federal Election Cormnis sian (FEC) held an open hearing today
at which it discussed the Wyman campaign request for an opinion
concerning what, if any, costs related to a possible Presidential
app~arance on behalf of Wyman would be attributed to Wyman 1 s
campaign spending limitation. The FEC formally approved (an
unusual, but favorable action) an opinion of their General Counsel
which _held that only the normal commercial rate for travel by the
President, any advancemen and other persons who serve primarily
in a political role, need be attributed to the political campaign.
Both Chairman Curtis and the General Counsel felt that the formula
to be used for the President's political travels, as described in
Phil Buchen 1 s letter, is more restrictive than necessary. The
General Counsel used Don Rumsfeld as an example of a person who
he felt should be considered official. Although the FEC indicated
that they would further examine this formula, their reaction was
definitely favorable. The FE~ also approved the portion of the
opinion which stated that in this one particular case, such expenditures
should not be attributed to the Ford Presidential campaign" but indicated
they would not likely be so inclined in other circumstances.
In a related action, the FEC established a task force chaire~ by
Vice Chairman Staebler (D) and Thompson (R) to study the apportionment of expenditures by all incumbent candidates, and not just the
President.

Finally, in discussing the refusal of the Eugene McCarthy Committee
to allow the FEC to audit their financial records, Chairman Curtis
read from Bo Calloway 1 s letter submitting a PFC fundraising manual to
the FEC for review, and stated that the cooperation exemplified by the
PFC was what the Commission expected from the other political committees.

Some items in this folder were not digitized because it contains copyrighted
materials. Please contact the Gerald R. Ford Presidential Library for access to
these materials.
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC

20463

September 5, 1975

1325 K Street, N. W.
Washington, D. C. 20463
202-382-5162

Honorable Philip W. Buchen
Counsel to the President
The White House
Washington, D. C. 20500
Dear Mr. Buchen:
Thank you for your letter of September
3, 1975, responding to the Commission's request
for comment on the proposed Opinion of Counsel
regarding the New Hampshire Senatorial Election
scheduled for September 16, 1975. The information
you supplied with respect to proposed allocation
of costs for presidential travel was and remains
most helpful to the Commission. I wish to stress
that as the Commission develops its rules with
respect to expenditure allocations for presidential
candidacies over the coming months, the information and views set forth in your letter will receive the most careful consideration.
In the meantime the Commission thanks
you for your prompt submission of views with
regard to the immediate problems with the New
Hampshire election.
We look forward to further communiaation
with you with respect to this and other important
problems under the Federal Election Campaign Act
of 1971, as amended.
Since~i·s,

c

~~~dL:~
Tho~as B. Curtis
Chairman

TBC:me

FEDERAL ELECTION COMMISSION
WASHINGTON, DC

20463

September 5~ 1975

1325 K Street~ N. V.I.
Washington~ D. C. 20463
202-382-5162

Honorable Philip W. Buchen
Counsel to the President
The White House
Washington, D. C. 20500
Dear Mr. Buchen:
Thank you for your letter of September
3, 1975, responding to the Commission's request
for comment on the proposed Opinion of Counsel
regarding the New Hampshire Senatorial Election
scheduled for September 16, 1975. The information
you supplied with respect to proposed allocation
of costs for presidential travel was and remains
most helpful to the Commission. I wish to stress
that as the Commission develops its rules with
respect to expenditure allocations for presidential
candidacies over the coming months, the information and views set forth in your letter will receive the most careful consideration.
In the meantime the Commission thanks
you for your prompt submission of views with
regard to the immediate problems with the New
Hampshire election.
We look forward to further communiaation
with you with respect to this and other important
problems under the Federal Election Campaign Act
of 1971, as amended.
Sincere~U:rs~
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Tho~as B. Curtis
Chairman
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THE WHITE HOUSE

~~

WASHINGTON

September 8, 1975

Dear Bob:
You may be interested in the enclosed draft of regulations
issued by the Treasury Department which deals in part
with the effects of employer-financed travel on the
employee, his family and his guests. I think the implications for the President are very favorable.
Best wishes.
\

Sincerely,

tfu
Philip W. Buchen
Counsel to the President

Mr. Robert J. McBain
Robert J. McBain & Company, P. C.
43 5 Old Kent Building
Number One Vandenberg Center
Grand Rapids, Michigan 49502
Enclosure
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Republican
National
Committee.

/

M ary Louise Smith
Chairman

September 10, 1975
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Honor a ble Thomas B. Curtis
The Federal Election Commission
1325 K Street, N. W.
20005
Washington, D. C.
Dear Chairman Curtis:
As indicated by Philip W. Buchen, Counsel to
the President, on August 7, 1975, the Republican National
Committee (R.N.C.) h a s undertaken the payment of certain
expenditures incurred by the President, Vice President and
their aides when engaged in National, state or local politHe correctly observed
ical party promotional activities.
that these R.N.C. expenditures are within the public domain,
having been filed quarterly by the R.N.C. with the Federal
Election Com.-·nission, the Clerk of the House of Representa-This
tives and the Secretary of the United States Senate.
filings,
those
amplify
further
to
serve
shall
ce
corresponden
to discuss the historical tradition associated with the
President's role and obligation as head of the Republican
Party, to consider alternative sources of payment fer such
expenditures , and, finally, to briefly categorize the items
paid for by the Republican National Committee.
Mr. Buchen's letter of September 3, 1975, responded
to F.E.C. Notice 1975-· 38 (F.R. 80202) wherein the Commission,
"sought comments concerning a request from the Campaign ManCounsel's corresponden ce disager for Mr. Louis Wyman''.
closed the method employed by the White House to allocate
the cost of operating Government-o wned aircraft on political
and mixed official-pol itical trips by the President, Vice
Accordingly, this Memorandum
President and their aides.
will not addre s s i tself to the apportionmen t formula contained in Mr. Buchen's letter of September 3, 1975.
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The question to be considered is:
"DOES THE FEDERAL ELECTION CAMPAIGN LAW OF 1974
HAVE APPLICATION TO THE HISTORICAL TRADITION
OF A NATIONAL POLITICAL PARTY'S PAY}lliNT OF
EXPENSES INCURRED BY THE PRESIDENT OF THE
UNITED STATES, THE VICE PRESIDENT OF THE UNITED
STATES AND THEIR AIDES vlliiLE ENGAGED IN NATIONAL,
STATE, OR LOCAL PARTY PROMOTIONAL ACTIVITIES?"
The question of the Federal Election Campaign
Law's application is restricted to expenses incurred for
acts of the President, Vice President and their aides when
engaged in Republican Party political activities and is
not addressed to those expenses incurred by the President,
Vice President and their aides when engaged politically on
behalf of any individual political candidate, including the
candidacy of the President and Vice President themselves.
National political parties in the United States
arose in the late Eighteenth and Nineteenth centuries.
What had been largely legislative parties evolved into constituency-based parties when the states expanded male suffrage by eliminating property-owning and taxpaying qualifications for the voting franchise. Although not mentioned
in the American Constitution, National political parties
have historically served to effectuate, organize and promote
the exercise of the franchise right by the electorate.
In the early days of the Republic, Federal candidates had no great need for funds to reach a vast popular
electorate. The electorate was widely scattered, served
by a primitive communication system and largely restricted
in its size by racial, sexual and property holding qualifications. The typical campaign was waged, almost exclusively, in the newspapers and financed largely by the individual candidates themselves. With the abolition of voting
right restrictions, a new electorate resulted. To service,
to communicate and to persuade that new electorate, National
political parties evolved.
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The American President has traditionally served
as the leader of his party. President John F. Kennedy
viewed the presidents' partisan role in the following
manner:
"No President, it seems to me, can
escape politics. He has not only been
chosen by the nation--he has been chosen
by his party . • • if he neglects the
party machinery and avoids his party's
leadership--then he has not only weakened
the political party • • • he has dealt
a blow to the democratic process itself.".!/
In the minds of the public, the programs of the President
are also the programs of his party; his personal success
or failure becomes the party's success or failure. The
Chief Executive is the embodiment of his party.
Thomas W. Madron and Carl P. Chelf, 1974 treatise
titled Political Parties in the United States, commented
on the President's role as-head of the party:
"Frequently the party and the executive
constitute a sort of mutual accommodation
society • • • the executive uses the party
as a channel for interacting with other
ele·ments in the political system, while
on other occasions the executive will
function js a vehicle for promoting party
goals." ~
But, who shall assume the cost incurred when the executive
so functions?

17

~

Quoted by Stuart G. Brown, The American Presidency:
Leadership, Partisanship, and Popularity (New York: The
Macmillan Co., 1966) Flyleaf.

2/
Mandron and Chelf, Political Parties in the United
States, Holbrook Press, 1974, at page 286-.- ---
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The Federal Election Campaign Law of 1974
reflects definitional distinctions between a "national
conunittee" [2 u.s.c. 431(1)], a "state conunittee" [2 U.S.C.
431(1)], and a "political conunittee" [2 u.s.c. 43l(d)].
These distinctions are indicative of Congress' recognition
of the existence of general partisan activity conducted
on an ongoing basis by National political parties when
compared to those activities of a specific candidate's
organization seeking election to a specific office within
a specific geographical area. State and National party
organizations engage in a day-to-day business which,
among other things, includes maintaining offices, staffs,
telephones, registration drives, speaker programs, publications, research, travel, fund raising, convention
arrangements and voter education in both election and nonelection years. The 1974 Act contains no limiting provision for contributions to and/or expenditures by a National
or State political party for these functions. The Act does
limit the amounts that National and State parties may contribute to individual candidates for office, but does not
impose a maximum monetary budget for the conduct of ongoing party business.
Political campaign committees accept contributions and make expenditures that are identifiable with
that committee's support of its particular candidate for
a particular office. National political parties, conversely,
are charged with the ongoing responsibility of creating
voter recognition of party identity and ideology, without
reference to an individual candidate or election. A large
measure of this function is performed by the President,
Vice President and their aides on behalf of their National
and State parties. When these party functions are performed and costs result from same, the beneficiary of those
functions, i.e., the National or State political parties,
should and does assume the cost incurred.
Obviously, some slight personal political dividends may accrue to an incumbent President traveling and
speaking on his National party's behalf simply by the
Presidential exposure. Such incidentials, as name recognition and constituency exposure, are not specifically

..
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prohibited by the Federal Election Campaign Law and are,
in fact, reserved under the Act, itself, to incumbent
United States Senators and Representatives seeking reelection by virtue of the Act's allowed continuing use
of franked mail privileges after a declaration of candidacy [2 u.s.c. 439(b)]. The legislative body that enacted
the Federal Election Campaign Law rightfully concluded that
a declaration of candidacy should not prohibit a legislator from continuing to conduct his or her usual, routine
ongoing business, and thereby allowed continued free mailing privileges even when seeking reelection. To postulate a different rule for an incumbent President seeking
reelection, and thereby mandating an abd:i._<;:~_-tion by al!~---- _ ({;J 16
incumbent President of his continuing( to coriaucl:--r6utine
,
ongoing National party obligations, would be manifestly
unfair. He would be required, as President Kennedy suggested, to avoid the party's leadership role he was chosen
to fulfil~ ~thereby weakening his political party and
dealing a blow to the democratic process itself.
Congress further recognized Congressional officeholders' needs for supportive funds during the period of
their incumbency. Section 439(a) of the Act permits Congressional candidates to use political contributions
received, in excess of expenditures incurred, to defray
the "ordinary and necessary" expenses associated with the
activities of a Federal officeholder, subject only to disclosure to the Federal Election Commission. The ordinary
and necessary expenses associated with the activities of
Federal legislative officeholders are not dissimilar to
those activities undertaken by a Presidential party head
in furtherance of his National party's goals.
Partisan political activity is a recognized
and Federally codified facet of an incumbent President's
ordinary business. The purpose of the Federal Hatch Act
(5 u.s.c. 7321, et seq.) is to prohibit partisan political
activities by employees of the Executive Branch of the
Federal government. That prohibition excludes employees
of the Office of the President. This statutory exclusion

..
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is a Congressional recognition of the inherent partisan
nature and duties of the Presidency. It does not necessarily follow that because Congress recognized the political role of the President of the United States as head
of his party, and authorized his aides to assist him in
fulfilling that role, that the expenses thereby incurred
should be borne by the Treasury of the United States.
As suggested earlier, the more feasible and practical
alternative to the taxpayer bearing these costs is that
payment of these obligations be assumed by the beneficiary
of the acts, i.e., the President's National political
party.
---In 1975, the Republican National Committee
- allocated the sum of Five Hundred Thousand Dollars
($500,000) to support the activities of the President,
the Vice President and their aides when engaged in the
role as head of the National party. This budgetary allotment is consistent with past yearsbudgets,without regard
to the year in question was an election or nonelection
year. On September 1, 1975, the Republican National
Committee had received and paid bills totaling Three
Hundred Nine Thousand Dollars ($309,000) toward the annual
allotment. The Republican National Committee has filed
quarterly reports reflecting its quarterly expenditures
with the Federal Election Commission since the establishment of that agency. The Republican National Committee
believes that it is the proper body to assume these expenditures, just as presumably, the Democratic National Committee believed it was the proper body to pay the expenses
incurred by Democratic Presidents engaged in their National
party affairs during the years 1960 through 1968.
When the President, Vice President and their
aides are engaged in political activity on behalf of their
National or State political parties, the R.N.C. assumes
the cost of their travel and transportation, advance men
expense, telephone and telegraph cost and the cost of
receptions incidental to those activities. In addition,
the Republican National Committee assumes the costs incurred
for films and photographs taken during such Presidential

..
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travel and the expense of Presidential and Vice Presidential gifts such as cuff links, tie bars and charm
bracelets picturing the Presidential or Vice Presidential
seal.
The Republican National Committee does not
assume the expenses resulting from Presidential and Vice
Presidential travel incurred when engaged in Presidential
or Vice Presidential candidacy or travel associated with
the candidacy of other individuals. In those instances,
the candidate's committee is required to pay all cost,
in accordance with the strictures of the Federal Election
Campaign Law. With one notable exception, the R.N.C.
does not pay any of the expense associated with Presidential official travel, i.e., travel occurring as an
adjunct to the Chief Executive's role as President of
the United States, having no political overtones. That
exception is the expenditures incurred by advance men
during Presidential official travel. These charges are
incurred by individuals, most frequently not employed by
the Government, and not engaged in any official Governmental business. Although the National Committee is not,
per se, a beneficiary of official Presidential travel, it
assumes the advance men cost on official trips in the
belief that such an expenditure from the United States
Treasury would be unjustified. All other expenditures
incurred during the Presidential official travel are borne
by the White ·House budget.
The differing roles of a Presidential candidate
and a Presidential party leader are sometimes subtle, but
nonetheless real and subject to dispassionate analysis.
The past and present system of payments by National political parties for expenses incurred by the President, Vice
President and their aides for party promotional activity
has the virtue of fairness. The alternatives, full payment
of Presidential party promotional expenses by the taxpayers
or, in those years when applicable, by the incumbent President's campaign committee, are simply not practicable.
The former would constitute an improper expenditure of

..
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Government funds and the latter imposes an equitable
disadvantage upon incumbent Presidents seeking re-election,
requiring them to deplete a significant amount of their
Ten Million Dollar ($10,000,000} primary election limit
for expenses unrelated to their primary campaign effort.
Incumbency would then become a serious political liability
to an American President.
The Republican National Committee plans to continue to implement the procedures outlined in·this communication. We would appreciate very much any comments or
suggestions that the Commission may think appropriate to
make with respect to our treatment of the payment of
expenses incurred by the President, the Vice President
and their aides when engaged in party promotional activities.
Sincerely yours,

MARY LOUISE SMITH
Chairman

.
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Mary Louise Smith
Chairman

September 15, 1975

"

Honorable Thomas B. Curtis
The Federal Election Commission
1325 K Street, N. W.
20005
Washington, D. C.
Dear Chairman Curtis:
As indicated by Philip W. Buchen, Counsel to
the President, on August 7, 1975, the Republican National
Committee (R.N.C.) has undertaken the payment of certain
expenditures incurred by the President, Vice President and
their aides when engaged in National, state or local political party promotional activities. He correctly observed
that these R.N.C. expenditures are within the public domain,
having been filed quarterly by the R.N.C. with the Federal
Election Commission, the Clerk of the House of Representatives and the Secretary of the United States Senate. This
corresponden ce shall serve to further amplify those filings,
to discuss the historical tradition associated with the
President's role and obligation as head of the Republican
Party, to consider alternative sources of payment for such
expenditures , and, finally, to briefly categorize the items
paid for by the Republican National Committee.

Mr. Buchen's letter of September 3, 1975, responded
to F.E.C. Notice 1975-38 (F.R. 80202) wherein the Commission,
"sought comments concerning a request from the Campaign Manager for Mr. Louis Wyman". Counsel's corresponden ce disclosed the method employed by the White House to allocate
the cost of operating Government-ow ned aircraft on political
and mixed official-pol itical trips by the President, Vice
President and their aides. Accordingly, this Memorandum
will not address itself to the apportionmen t formula contained in Mr. Buchen's letter of September 3, 1975.

Dwight D. Eisenhower Republican Center: 310 First Street Southeast, Washington, D.C. 20003. (202) 484-6500.
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The question to be considered is:
"DOES THE FEDERAL ELECTION CAMPAIGN LAW OF 1974
HAVE APPLICATION TO THE HISTORICAL TRADITION
OF A NATIONAL POLITICAL PARTY'S PAYMENT OF
EXPENSES INCURRED BY THE PRESIDENT OF THE
UNITED STATES, THE VICE PRESIDENT OF THE UNITED
STATES AND THEIR AIDES WHILE ENGAGED IN NATIONAL,
STATE, OR LOCAL PARTY PROMOTIONAL ACTIVITIES?"
The question of the Federal Election Campaign
Law's application is restricted to expenses incurred for
acts of the President, Vice President and their aides when
engaged in Republican party political activities and is
not addressed to those expenses incurred by the President,
Vice President and their aides when engaged politically on
behalf of any individual political candidate, including the
candidacy of the President and Vice President themselves.
National political parties in the United States
arose in the late Eighteenth and Nineteenth centuries.
What had been largely legislative parties evolved into constituency-based parties when the states expanded male suffrage by eliminating property-owning and taxpaying qualifications for the voting franchise. Although not mentioned
in the American Constitution, National political parties
have historically served to effectuate, organize and promote
the exercise of the franchise right by the electorate.
In the early days of the Republic, Federal candidates had no great need for funds to reach a vast popular
electorate. The electorate was widely scattered, served
by a primitive communication system and largely restricted
in its size by racial, sexual and property holding qualifications. The typical campaign was waged, almost exclusively, in the newspapers and financed largely by the individual candidates themselves. With the abolition of voting
right restrictions, a new electorate resulted. To service,
to communicate and to persuade that new electorate, National
political parties evolved.

-- ·'
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The American President has traditionally served
as the leader of his party. President John F. Kennedy
viewed the Presidents' partisan role in the following
manner:
"No President, it seems to me, can
escape politics. He has not only been
chosen by the nation--he has been chosen
by his party • • • if he neglects the
party machinery and avoids his party's
leadership--then he has not only weakened
the political party • • • he has dealt
a blow to the democratic process itself."!/
In the minds of the public, the programs of the President
are also the programs of his party; his personal success
or failure becomes the party's success or failure. The
Chief_Executive is the embodiment of his party.
Thomas w. Madron and Carl P. Chelf, 1974 treatise
titled Political Parties in the United States, commented
on the President's role as-head of the party:
"Frequently the party and the executive
constitute a sort of mutual accommodation
society • • • the executive uses the party
as a channel for interacting with other
elements in the political system, while
on other occasions the executive will
function qs a vehicle for promoting party
goals."~

But, who shall assume the cost incurred when the executive
so functions?

Quoted by Stuart G. Brown, The American Presidency:
Leadership, Partisanship, and Popularity (New York: The
Macmillan Co., 1966) Flyleaf.

y

Mandron and Chelf, Political Parties in the United
States, Holbrook Press, 1974, at page 286-.- ---
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The Federa l Electio n Campai gn Law of 1974
reflec ts defini tional distinc tions betwee n a "nation al
commit tee" [2 u.s.c. 431 (1)}, a "state commit tee" [2 u.s.c.
431 (1)], and a "polit ical commit tee" [2 u.s.c. 431 (d)].
The distinc tions are indica tive of Congre ss' recogn ition
of the existen ce of genera l partisa n activi ty conduc ted on
an ongoin g basis by Nation al politic al partie s when
compar ed to those activi ties of a specif ic candid ate's
organi zation seeking electio n to a specif ic office within
a specif ic geogra phical area. Nation al and State party
organi zation s engage in day-to -day busine ss which, among
other things , includ es mainta ining offi~es, staffs ,
telepho nes, registr ation drives , speake r program s, publicatio ns, researc h, travel , fund raising , conven tion
arrange ments and voter educat ion in both electio n and nonelectio n years. The 1974 Act contain s no limitin g provision for expend itures by a Nation al or State politic al party
for these functio ns. The Act does limit the amount s that
Nation al and State partie s may contrib ute to, or spend on
behalf of, individ uals seekin g, " • • • Nomina tion for
electio n, or for electio n, to Federa l office • • • " (18 u.s.c.
608), but it does not impose a maximum moneta ry budget for
the conduc t of ongoin g party busine ss.
'
Politic al campai gn commit tees accept contrib utions
and make expend itures that are identi fiable with the committee 's suppor t of its partic ular candid ate for a partic ular
office . Nation al politic al partie s, conver sely, are charge d
with the ongoin g respon sibilit y of promot ing voter registr ation
and creatin g voter recogn ition of party identi ty and ideolo gy,
withou t referen ce to an individ ual candid ate or electio n.
A large measur e of this functio n is perform ed by the Presid ent,
Vice Presid ent and their aides on behalf of their Nation al
and State partie s. When these party functio ns are perform ed
and costs result from same, the benefi ciary of those·f unctio ns,
i.e., the Nation al or State politic al partie s, should and
does assume the cost incurre d.
Partisa n politic al activi ty is.a recogn ized and
Federa lly codifie d facet of an incumb ent Presid ent's ordina ry
busine ss. The purpos e of the Federa l Hatch Act (5 u.s.c.
7321, et ~) is to prohib it partisa n politic al activi ties
by emplOy ees of the Execut ive Branch of the Federa l Govern ment. That prohib ition ·exclud es employ ees of t~e Office of

- ··" ..
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the President and the President, himself. This statutory
exclusion is a Congressional recognition of the inherent
partisan nature and duties of the Presidency. It does not
necessarily follow that because Congress recognized the
political role of the President of the United States as
head of his party, and authorized his aides to assist him
in fulfilling that role, that the expenses thereby incurred
should be borne by the Treasury of the United States. As
suggested earlier, a more feasible and practical alternative
to the taxpayer bearing these costs is that payment of
these obligati~ be assumed by the beneficiary of the
acts, i.e., the President's National Political Party.
The obligation to assume a party role for one's
National Political Party is not restricted to the President
of the United States. Senators and Congressmen frequently
are called upon to function as spokesmen for, to aid in
fund raising events of, and, generally, to represent their
own National Political Party. Such a party role is often
undertaken by Members of Congress after announcing their
candidacy for reelection to the position they presently hold
and/or after announcing their candidacy to the Office of
President of the United States. The costs incurred by a
United States Senator, who is an announced candidate for the
Presidency, when attending a fund raising event for his
National or State Party should not deplete his Ten Million
Dollar ($10,000,000) Presidential primary effort. The party
role performed by such individuals, acting as party spokesmen
at party function, is identical to that party role of a
President. Neither incurs the expenditures associated with
their role in furtherance of their quest, " • • • for nomination for election, or for election, to Federal office • • • "
(18 u.s.c. 6Q8). Democratic National Committee Chairman
Strauss' September 5, 1975, press release reflected his
disagreement with this principle and argued:
"Suppose I as Chairman of the Democratic
Party, should name one of our presidential
candidates, or four of them, ·or all of them,
as party leaders and sent them around the
country at D.N.C. expense, without limit,
and without allocating charges against their
spending limits?"

.
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Where the purpose of an expenditure is not for furthering
an individual's candidacy, it is both wrong and unjust to
insist that the political status of an individual's candidacy
automatically denies to the National Political Parties the
party services of its party spokesmen. If that is to be the
result, then an artificial distinction has been established
which ignores the purpose of the expenditure and, at the
same time, expands 18 u.s.c. §608 to limit expenditures
which are made for purposes other than those covered by the
statute.
In 1975, the Republican National Committee allocated
the sum of Five Hundred Thousand Dollars ($500,000) to support
the activities of the President, the Vice President and their
aides when engaged in a party role. This budgetary allotment
is consistent with past years budgets, without regard to whether
the year in question was an election or nonelection year.
On September 1, 1975, the Republican National Committee had
received and/or paid bills totaling Three Hundred Nine
Thousand Dollars ($309,000) against the annual allotment.
The National Party and various State Parties have been
substantially aided financially and otherwise by this effort.
The purpose of the travel associated with these payments by
R.N.C. was not to further the candidacy of the incumbent
President, but rather to further Republican Party interest.
The Republican National Committee has fi-led quarterly reports
reflecting its quarterly expenditures with the Federal
Election Commission since the establishment of that agency.
The Republican National Committee believes that it is the
proper body to assume these expenditures, just as the Democratic National Committee believed it was the proper body to
pay the expense incurred by Democrat Presidents engaged in their
National party affairsduring the years 1960 through 1968.
When the President, Vice President, and their aides
are engaged in political activity on behalf of their National,
State or Local political parties, the R.N.C. assumes the
cost of their travel and transportation, advance men expense,
telephone and telegraph cost and the cost of receptions
incidental to those activities. In addition, the Republican
National Committee assumes the costs incurred for films and
photographs taken during such Presidential travel and the
expense of Presidential and Vice Presidential gifts such as
cuff links, tie bars and charm bracelets picturing the
Presidential or Vice Presidential seal.

.
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The Republican National Committee does not assume
the expenses resulting from Presidential travel incurred when
engaged in Presidential candidacy or Presidential travel associated with the candidacy of other individuals. In those
instances, the candidate's committee is primarily responsible
for the payment of cost, in accordance with the structures of
the Federal Election Campaign Law. With one notable exception,
the R.N.C. does not pay any of the expense associated with
Presidential official travel, i.e., travel undertaken by the
President of the United States-r:n-his role as Chief Executive.
That exception is for certain expenditures incurred by advance
men in relation to official travel by the President. These expenditures, which in most cases are for persons not employed
by the Government, are assumed by the R.N.C. because the
Chief Executive's appearances, regardless of their purpose,
further party interest. All other expenditures incurred
during the Presidential official travel are borne from
appropriated funds.
The differing roles of a Presidential candidate
and a Presidential party leader are sometimes subtle, but
nonetheless real and subject to dispassionate analysis.
The past and present system of payments by National political parties for expenses incurred by the President, Vice
President and their aides for party promotional activity
has the virtue of fairness. The alternatives, full payment
of Presidential party promotional expenses by the taxpayers
or, in those years when applicable, by the incumbent President's campaign committee, are simply not practicable.
The former would constitute an improper expenditure of
Government funds and the latter imposes an inequitable disadvantage upo~ incumbent Presidents seeking reelection,
requiring them to deplete a significant amount of their
Ten Million Dollar ($10,000,000) primary campaign effort.
Incumbency would then become a serious political liability
to an American President.
The Republican National Committee plans to continue to implement the procedures outlined in this communication. Naturally, the records of the R.N.C. reflecting
these past expenditures are available for inspection by
the F.E.C., should the Commission so desire. We would appreciate very much any comments or suggestions that the Commission may think appropriate to make with respect to our

_:;.
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treatment of the payment of expenses incurred by the President, the Vice President and their aides when engaged in
party promotional activities.
Sincerely yours,

MARY LOUISE SMITH
Chairman

.

THE WHITE HOUSE
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MEMORANDUM

September 16, 1975

TO:

Bo Callaway
Dave Packar~~/

FROM:

Bob Visser

RE:

Task Force on Allocation of Funds Federal Register Notice

(Lb 'I

Attached hereto is an FEC Memorandum regarding a
proposed Federal Register Notice setting forth questions
concerning allocation of funds. I would appreciate it if
you would please review the proposed questions and let me
have any comments or suggestions.
I should note that with regard to question numbered
9, with respect to apportionment of fund raising expenses
for Presidential candidates on a state by state basis, the
General Counsel has informally advised me that it is the
conclusion of his legal staff that the 20% allocation formula
for fund raising expenses is not applicable to the states
but will be charged only against the $10,000,000 "expenditure
limitation".

There is a meeting of this task force this afternoon
at 3:00 PM and I would appreciate any thoughts you have
with regard to this list of questionst or other additional
questions you would like to see submitted, given to me by
noon today.
Thank you.
cc:
em

Phil Buchen
Bob Moot

FEDERAL ELECTION COMMISSION
WASHINGTON, DC

20463

September 18, 1975

..
MEMORANDUM TO:
FROM:

THE TASK FORCE ON ALLOCATION OF FUNDS

- :!"!£

. Bill Loughrey
Proposed Federal Register Publication (for your

SUBJECT:

comment~)~

The Federal Election Commission is preparing Regulations
and Policy Statements to implement the Federal Election Campaign Act
of 1974. Any interested person(s) or organization(s) are invited to
submit written comments'to the FEC concerning any part of.this Notice.
A. The Commission seeks guidance and comments on the
allocation of· contributions and expenditures: ·
(1)

among candidates;

(2) between political party committees and the
candidates they support;
(3)

between non-party committees and the candidates

they support.
B. The Commission hopes to promulgate general principles
for allocating contributions and expenditures among cand~aates and
committees. The Commission solicits public comments on developing
·a basic philosophy for such allocaiions. In general:
(1) Should ~he rules be as simple and general as possible,
\ · or should they be more detailed; thereby giving candidates and
.. committees specific guidance?

l

(2) Should the Commission simply allow reasonable estimated
allocations among candidates and committees; thereby ·risking possible --- ·
inequities and difficulties in enforcement or should it provide for
·comprehensive, specific regulations and thus reduc~ the possibilities
for inequities but increase the regulation of campaigns and the
com~exity of campaign finance laws?.

I

(3) Should political party and non-party committees
be treated differently?

....
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September 18, 1975
Page Two
(4) Should allocation formulas rely on self-policing --~
or on enforcement and compliance actions on the part of the Commiss1on~
(5) Should allocation systems be structured as much as
possible to allow candidates free choice within reasonable bounds?.

·.

-.-

The Commission also solicits public comment on specific
problems in allocating contributions and expenditures. Below, the
Commission cites these problems and gives some examples for illustrative purposes. Specifically, how should the Commission provide for
the allocation:
•

(1) of political travel expenses for incumbent Presidents?
For security reasons, Presidents must use special transportation such
as Air Force One .. For both safety and official government purposes,
members of the President's staff £requently accompany him on political
trips. The President may make public appearances as ~tt1lar head of
his Party. The President may also combine official government
activities with those that are political or campaign-related in nature.
To what extent should such activities be classified as political
expenditures and be attributable to expenditure limitations?
'.'

(2) of travel expenses for non:incumbent candidates
for President? Are all travel expenses by a candidate for President
chargeable to the candidate's expenditure limitation?
1

1

(3) of travel expenses for incumbent Members of
Congress? Members of Congress are allowed a·specified number of trips
to their State or Districts at government expense.-· Are all trips
1,· above this allotment a "political expenditure"?·· Are such "official· ·
.business" trips campaign expenditures if political appearances are made?

,.,

(4)

of travel expenses of non-incumbent candidates

.for Congress?
(5) of travel expenses for candidate~ campaigning on
behalf of other candidates? Should such costs be charged to both
candidates,·a portion to each candidate, or to neither candidate?

~I

I

(6) of travel expenses of nationally prominent figures
who campaign on behalf of candidates? Are such outlays contributions
"in-kind"?

...
,,

I

\ ,.

..

.

,
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.

(7) of expenses between private personal expenses and
campaign expenditures? Candidates may buy new suits and other simil~
items for campaign appearances and activities. A candidate may take~·
a family vacation and bring along his campaign staff. To what
•.
extent are such activities campaign expenditures?

I

(8) of expenses for public appearances which are political
but not directly campaign related? For example, a candidate may
appear as a Party Official at a Party function.

?
•

I

I

'(9) of fundraising expenses for Presidential candidates?
Should fundraising expenses for Presidential candidates be allocated
on a State-by-State basis?
;
.
(10) of expenditures of Presidential candidates for
National headquarters?
(11) of expenditures for partisan registration and
get-out-the-vote activities which benefit, directly or indirectly,
candidates for Federal Office?
(12) of expenses for mass mailings, phone banks and other
similar activities by multi-candidate and,political party committees
onI behalf of two or more Federal candidates?
(13) of con~ulting services, photographic and recording
services and other similar service? provided on a pooled basis by
multi-candidate and political party committees to two or more Federal
candidates?

'

\•

(14) of goods and services provided by the Senate Recording
" Studio, House Recording Studio, Republican or Democratic Senatorial
Campaign Committee, the Democratic National Congressional Committee or •
National Republican Congressional 'Committee to Members of Congress
or candidates for Federal office?

I ·

(15) of expenditures made jointly by•two or more Federal
candidates on their own behalf?

..

(16) of paid workers, headquarters and other goods and
services provided by political parties to all candidates on the Party
ticket?
(17) of day-to-day administrative and general overhead
expenses of multi-candidate and political party committees?

.

~

\,4

,,•

:~
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...
(18) of expenditures made by an individual running
for more than one Federal office?

-

..:..

-

~!!!:

. (19) of fundraising expenses by multi-candidate or pol~tical
Party committees made directly or indirectly, on behalf of identifiable
candidates for Federal office?
-.of expenditures made jointly by or on behalf of·
both State or local and Federal candidates?
(20)

(21)

of expenditures between primary and general

(22)

of expenditures made in two or more States?

elections?

WL:jet

I

,.

..

,
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THE WHITE HOUSE
WASHINGTON

September 19, 1975

MEMORANDU M FOR:

JIM CONNOR

THROUGH:

PHIL B UCHENf(tu.1 $.

FROM:

BARRY ROTH fit_

SUBJECT:

Status on FEC Related Questions

Referencing your request, the following should bring you upto-date on the rrlegal 11 questions raised by Dick Cheney
'
concerning the payment of various Presidential expenditures:
Are we going to seek a fl.nal authoritative ruling? Not exactly.
The RNC has instead .written to the FEC (at Tab A) explaining
their practice of making expenditures on behalf of the
President and Vice President, inviting the FEC to examine
their financial records, advising that the RNC intends to
continue to make these expenditures, and finally requesting
comments or suggestions from the F EC on this practice.
Although the RNC letter did not request an advisory opinion,
the FEC General Counsel told Bill Cramer that they will
probably treat it as a request for an advisory opinion.
With respect to our formula for the apportionment of travel
expenses between the appropriate political committee and
the government, Chairman Curtis has written to Phil Buchen
(at Tab B) thanking him for our letter. No comments from
the FEC will be made at this time, although informally they
have indicated that we are unnecessarily restrictive in
requiring the political committee to pay travel of persons
they view to be primarily official.
Have we resolved the' question of how we handle the staff
traveling on the press plane? No, and in order to preserve
our flexibility we recommend that we wait at least until the
FEC has responded to the RNC. Phil Buchen explained the
press travel account to the FEC in his letter of August 7,
and at that time invited the F EC to look at our records for
this account. From an FEC standpoint, an immediate change

- 2 -

is unnecessary. At the present time, only the Press Office
staff travels "free" aboard the plane. All other passengers
pay their own way. At least for the interim, this practice
is satisfactory.
With respect to the remaining questions concerning continued
RNC expenditures, we must await the FEC response to the
RNC. We believe that the concept of the President's role as
head of the party as presented by the RNC does have merit.
However, we can not safely predict what the FEC opinion will
be. An appearance of abuse of this practice could be used by
the FEC to justify an adverse ruling. From a quantitative
standpoint, our plans to have approximately 40 RNC trips, but
no candidate trips during the remainder of the year, do
raise such questions.
Although no clear dividing line exists, the President's speech
to the Republican women in Dallas does seem to be very similar
to the type of speech a candidate would give. Even though the
invitation to appear comes from the RNC, we must also look
at what the President says and does at a particular event. For
these reasons, we recommend that consideration be given to
at least a few candidate trips this year. In addition, before
finally determining who pays for any trip, we should review
the transcript of the speeches that were actually made, and
not just the drafts that were staffed out. We believe that we
should discuss these points further as soon as possible.
You should also be aware that the F EC last week adopted language
in an advisory opinion to suggest that, as a general policy,
their rulings will be prospective in application on questions
where the law is not clear and the candidate has acted in good
faith by following traditional practices. The RNC has requested
that we not rule out the possibility of their appealing an adverse
ruling to the courts. However, the President, at his Tuesday
press conference, stated that we would follow any FEC rulings
in this regard.

'

THE WHITE HOUSE

,.

WASHINGTON

September 10, 1975

MEMORANDUM FOR:

JIM CONNOR

FROM:

DICK CHENEY

....-""\
!
I :
i

•I need a status report on where we stand in terms of our filings
with the Federal Election Cor.nr.nis sian to resolve once and for all
the questions about who pays for what.
Are we going to seek final authoritative ruling?
Have we resolved the question of how we handle the staff travelling
on the press plane?
Are we justified in having the RNC pay for trips when the President
goes out and does a fund raiser?
Have you made provisions with Callaway so that he has some idea
of the budget costs involved, if he has to pick up part of the tab.
now paid for by the RNC ?
What about gifts, such as cuff links, etc. paid for by the RNC?
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Q:

The Dem ocr atic Sen ato rial Cam paig
n Cor mni ttee has tod ay
file d a let ter wit h the Fed era l
Ele ctio n Com mis sion (FEC)
com pla inin g tha t exp end itur es by
the Rep ubl ican Nat ion al
Co; r11i tte (RNC) for you r rece :J.t tra
vel s are in vio lati on
of the Fed era l Ele ctio n Ca~pa ign
Act . Do you inte nd to
con tinu e vio lati ng the Act ?

A:

I stro ngl y bel iev e tha t a Pre sid
ent sho uld und erta ke
act ivi tie s in sup por t of his par
ty.
I hav e don e so as Pre sid ent
, as wel
and Min ori t y Lea der , and the se act l as Vic e Pre sid ent ,
ivi tie s are not for
fur the rin g my can did acy .
I cer tain ly hop e to be abl
e
to con tinu e thi s wor k for my par
ty.

As I hav e sta ted bef ore , I can ass
ure you tha t my
cam paig n wil l com ply ful ly wit h
the Fed e ral Ele ctio n
law s.

BACKGROUND POI NTS
(1) The RNC is ser iou sly con sid erin
g cha llen gin g in
Cou rt an adv erse FEC rul ing on thi
s
issu
e. For thi s
rea son the y wou ld lik e you to say
tha t you wil l com ply
wit h the law rath er tha n an FEC
dec isio n.
{2)
The
Cam paig n Com mit tee com pla int cal
ls for the reim bur sem ent
by the PFC of exp end itur es by the
RNC for you r tra vel .]
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M E M ORANDUM FOR:

DICK C HENEY

F R OM:

PHIL B U

SUBJECT:

Democratic Senatorial
Campaign Committee
Letter to the FEC

CHE~-!f? [J.f3

Attached for your information is the letter from the Democratic
Senatorial Campaign Committee '\vhich accuses the RNC of violating
the Federal Election Campaign Act by its expenditures on support
of the President as head of the party. It also proposes that the PFC
be r e quired to reimburse the RNC for such expenditures retroactive
to either July 8 when the President announced his candidacy, August 21
when the FEC issued the 11 Bentsen 11 ruling that appearances by
announced candidates before large groups were presumed to be
campaign related, or September 4 when the FEC responded to
Wyman.
While it is not possible to predict the FEC decision on this question,
the FEC has previously taken the position that their rulings should
be prospective rather than retroactive when the law is unclear and
th e question relates to a traditional campaign practice.
W e ar e w orking with Bob Visser at the PFC and Benton Becker for
the RNC on comments on Mary Louise Smith 1 s letter, and w hich will
al s o reflect some of the arguments made by the Democratt s complaint.
T he DNC is expected to file add itional comments next week in
opposition to the RNC practice.

~

THE WHITE HOUSE
WASHINGTON

October 10, 1975

MEMORANDUM FOR:

PHIL BUCHEN

FROM:

BARRY

SUBJECT:

Democratic Senatorial
Campaign Committee
Letter to the FEC

ROT~~

Attached is a copy of the Democratic Senatorial Campaign Committee's
letter opposing RNC support for the President's party activities. I
have attached a memorandum for you to send to Dick Cheney on this
subject.
Although I have only given this a quick look at this point, their arguments
aren 1t necessarily compelling. For example, with respect to the
possibility of using union funds for Federal elections in circumvention
of 18 U.S. C. 610, Benton may wish to offer to voluntarily segregate
RNC accounts so such funds are used for this purpose. The FEC has
already given some indication they may require this anyway. Of
course, our position remains that the expenditures are not made
for the purpose of furthering his candidacy and are outside the scope
of the FECA. Benton will be at work on Monday and I will work up
draft comments to support the RNC letter. The PFC is also preparing comments. Jack Murphy has given us an extension of time
to comment until October 17.

J#

...........

'.

DEMOCRA'TIC SENATORIAL CAMPAIGN COMMiTTEE
ROOM 130 RUSSELL SE!\lATE OFFICE BUILDING
WASHINGTON. D. C. 20510

SO:NA"T"ORS:

J. BE:NNETT JOHNSTON. JF! •• LA .• CHM.
,_.!KI!:

~ANSl"l:!:t.:::>,

TELEPHONE

1202)

;:;oa=.RT TH01-4SON

224-2447

MOM"!' .. EX Ol"FIC:IO

R09E:RT C. BYRO. W. VA •• ~ Oii'FICJO

LLOYO eEM"!'S£!'1, TO: .. !:X OFI"ICIO
EO~UMO

!i. 1-(U~,<I&. MA: •• EX OF"P'fCIO

JA""'E5 A90U~l!ZI(., S. DAX•
..JOS~PH

R .. BIOEN • .JR.. Ditl..

OAI..l!: BUMP!!-. ARlC..
"UN CRANSTON. CALli'.
7HOM4S F. l!:AC::L.aOH, NO.
~OHH

CU~H.

CAI'I~

HART, COLO.

OHtO

ERNEST P'. HOLLINGS. !!1, C.
WA\.'r.!:R o. HUOD&..li:JITON, KY.
DANI&I..

1(.

INOU'I'l!:, HAWAII

WAI.TI!:R 1'. !.IONDAI.&. MINN.
SAN NUNN, CA.

October 7, 1975

.JXNHING.S RANCOL.rH. W. VA•

.JOHN

~JOAftlUofAN,

ALA.

.

The Honorable Thomas B. Curtis'
Chairman
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
Dear· Chairman Curtis:

On September 16, the Federal Election Commission
received a letter from Mrs. Mary Louise Smith, Chairman
of the Republican National Committee, informing the Commission of R.N.C. intentions to continue paying Presidential
travel expenses without regard to the $5,000 contribution
limits in Section 608(b) {2) of Title 18, U.S. Code. On at
·least three occasions, the Commission has publicly indicated expenditures of this nature are subject to the contribut'ion and expenditure limits in the 1974 Amendments to
the Federal Election Campaign Act. Since R.N.C. payments
to date have substantially exceeded $5,000, I firmly believe
the Repub~ican National Committee and the Ford campaign com.' mittee are already in violation of the Act. Therefore, the
Commission should immediately require the Ford committee to
repay those travel. expense payments that have exceeded $5,000
and prohibit any further payments in excess of that amount.
If the Commission allows these violations to continue, inc~~ent Federal officeholders wil~ have a decisive
advantage over non-incumbent challengers in nearly every primary election. Moreover, such action would be in direct conflict with Commission interpretations restricting the activities of Democratic Presidential primary candidates before
large groups, and limiting virtually all private funds received by members of Congress to support their activities as
Federal officeholders.
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Hon. Thomas B. Curt.~ is
October 7, 1975
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As you kn?w, Congress amended the campaign laws in
1974 by imposing a $5,000 limit on political co~~ittee contributions to Fede~al candidates. Corr~ittees may also independently spend $1,000 on behalf of a clearly identified
·candidate. However, in general elections, party committees
have a higher limLt equal to two cents times the voting age
population of the electorate.
By allow·i.ng the higher party committee limits for
general elections only, Congress recognized a basic politica~
fact that the R.N.C. would have the Commission ignore. With
few exceptions, i~c~~ent officeholders control the political
·parties. Ther~fo~e, only incumbents could effectively benefit from a provision allowing parties to spend greater amounts
on behalf of cancidates in their primary elections as wel~ as
,in general elect~ons.

I

Similar:Ly, if the· Commission allows certain primary
candidates to receive unlimited travel expense from their
, parties while callpaigning as "part.y leaders", only incumbents
will benefit in ·:he vast majority of cases. Obviously, the
party will·rarelor sponsor speaking tours by those who are
trying to unseat the party's incumbent officeholders in the
·primary. The nc~-incumbent challengers will be forced to pay
for political t~avel with their own campaign funds when seeking their party's nomination, and such expenses will be
charged against their spending l~ts.
IncumhHnts have advantage enough in party primaries.
It is not neces~:;ary for the Commission to sanction addi tiona~
·exceptions from the spending lindts for their particular ad·vantage~ ·
If the Commission were to sanction such loophole
spending, both the letter and the spirit of the Title 18 contribution restrictions would be violated. The law allows in- {
dividuals to cc~tribute up to $25,000 per year to party committ~es.
Political committees maintained by special·interests
• can contribute an unlimited amount to party committees. The
R.N.C. suggest~; that party committees, in turt:l, can spend an
unlimited amou:nt paying travel expenses of primary candidates
if such candid<.:.tes happen to be "party leaders." Obviously,.
such an. interp::.·etation, if adopted by the Commission, would· ~
make a sham ou~ of the contribution limits and allow the
special interests to pour unlimited amounts into the primary
campaigns of the President and other incumbent officeholders.

..
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Hon. Thomas B. Curtis
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Even more serious than that, such a rule \vc~:ld
once again open the door for corporate and union spending
in campaigns for Federal office. The R.N.C. proposal would
allow state party cownittees to pay from their general treasuries the travel expenses of those primary candidates who
are on "party business" without application of the Federal
campaign laws. Since over half the states allow party business to be financed by labor organization and corporate contributions, such a device could obviously be a means for
avoiding Section 610 of ~~e Criminal Code.which prohibits
corporate and labor union contributions to Federal campaigns.
Aside from these practical considerations, the Commission on several occasions has issued rulings or regulations
contrary to the position currently advocated by the Republican
National Committee.
In response to Advisory Opinion Request 1975-13,
the Commission ruled on August 21 that "once an individual
has become a candidate for the Presidency, all speeches made
. before · substantial numbers of people are presumably for the
purpose of enhancing his candidacy." The ruling was applied
when a Democratic Presidential .candidate spoke before a New
York Chamber of Commerce, even though such an appearance would
only remotely affect the Presidential primaries or the process
of selecting delegates to the national party convention. Yet,
the R.N.C. has asked the Commission to exempt Gerald Ford's
·travels and speeches before "substantial numbers-of people",
many of whom are the very same Republicans he must influence
to win the party's nomination for President next year. Such
a position would be entirely inconsistent with the ruling of
August 21.
Mrs. Smith has contended these party activities are·
.all part of President Ford's job of being President. She
notes, "partisan political activity is a recognized and Federally codified facet of an incumbent President's ordinary
business." Even if that were so, the Co~mission has issued
a proposed regulation applying the limitations in the Federal
Election Campaign Act, when private money beyond that appropriated by Congress is used to pay for ordinary business of a
member of the House or Senate.
Under the proposed regulation, if.· a Senator pays ·the_ ..
salary of a caseworker out of his own pocket, that is a campaign expenditure subject to the limits -even if the-payment
is made two years prior to the Senator's next election. How-

~...
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ever, the R.N.C. is suggesting that all during the ~resi
dential primary period, an incQ~ent President can receive
political funds from a political co~~ittee for travel too
political for Treasury disbursement with no application of
the Federal campaign laws whatsoever.
The bvo positions cannot be evenhandedly reconciled.
Clearly, the law was drafted to apply equally to Congress and
the Chief Executive alike. Congress did not anticipate that
special exceptions.would be carved out to aid any incumbent
President.
The only difficult question presented by.the R.N.c_
letter is the retroactive effect of a Commission determination
that R.N.C. travel expense payments are contributions subject
to the contribution limits. Certainly, a good case_ can be
made that such a rilling should be retroac.tive to Ju~y._B, 1975,
the day of President Ford's announcement·. lfowever, the Commission has, in the past, made allowances where i t has not
resolved a question by way of public notice. Therefore, out
- of fairness _the ruling should be retroactive only to August 21,
·when the FEC issued AO 1975-13 indicating that appearances by
announced candidates before large groups would be presumed
campaign-related.
Under no circumstances, should the ruling be retroactive to a date later than September 4. On that date, the
Commission responded to a question concerning the President's
travels to New Hampshire before the special general election.
In that opinion,. the FEC approved- the following language contained in a letter sent by its General Counsel to the Wyman
campaign and the Republican National Committee:
"The ability of the various party committees
to assume various appropriate expenses, as
outlined in this opinion-of counsel, is
therefore limited to the New Hampshire
Senate elections. The ability of party
committees to assu.111e the campaign expenses ,,;, ...
of candidates other than in special genera~ir
or general-elections is limited by the proi_
visions of 18 U.S.C. §608(b) {1) and (2)
(the sections limiting contributions to
$1,000 and $5,000) as appropriate.,.
This language constitutes clear and unambiguous
notice to the R.N.C. that expense payments for Presidential
travel are subject to the $5,000 contribution lL~its, except
in relation to a general election.

I
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t·lhatever the date for retroactivity, the Commission
should require the President's campaign committee to repay
the Republican National Committee for funds contributed in
excess of the $5,000 limit since that date. Moreover, the
Commission should prohibit further payments in excess of the
$5,000 limit.
.
Since the R.N.C. expense payments are increasing
. each week as the President continues his campaign travels, i t
··would be to everyone's advantage if this matter were resolved
as soon as possible. Therefore, I hope you will give ~t your
immediate attention. Thank you,again for the opportUnity to
comment on this important question.

·ROBERT N. THOMSON
Counsel
RNT:jc
·.

THE WHITE HOUSE
WAS H I NGTON

October 1 6 , 19 75
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MEMORANDUM FOR:

DON RUMSFELD
BOB HARTMANN
DICK CHENEY
JIM CONNOR
RON NESSEN

FROM:

PHIL

SUBJECT:

PFC Comments on
RNC Expenditures

BUCHE/j?w.~.

Attached is a draft letter from the PFC commenting on RNC
expenditures in support of the President as head of the party.
I would appreciate any comments you might have by C. 0. B.
today in order that this letter can meet tomorrow's filing
deadline.
Thank you.

.._
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DRAFT - 3
RPV - 10/16/75

Office of General Counsel,
Advisory Opinion Section
The Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463
Re:

AOR 1975-72

Gentlemen:
The President Ford Committee hereby submits the following
comments in support of the position taken by the Chairman of
the Republican National Committee, Mary Louise Smith, in her
September 15 letter regarding the historical role of the President of the United States in his capacity as head of his
national party..

It is our understanding that the Democratic

Senatorial c·ampaign Committee ·("DSCC") has submitted comments
alleging violation of certain provisions of the Federal Election
Campaign Act of 1971, as amended, (the "Act") by both the
Republican National Comniittee ("RNC") and The President Ford
Committee ("PFC").

In particular, both the RNC and the princi-

pal campaign committee for the President were recklessly charged
by the DSCC with a knowing criminal violation of Section 608(b)(2)
of Title 18, United States Code, regarding ~he payment by the
RNC of Presidential travel expenses solely involving Republican
Party political activities.

Such assertions are without merit

and lack any substantive legal or factual basis.

...

~
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It is our position, as demonstrated below, that such
payments by the President's national party are both proper
and lawful.

Moreover, such payments recognize the three

traditional and important functions of any incumbent President.
He is President, the leader of his national party and possibly
a Presidential candidate.
First, it is clear that the limitation set forth in
Section 608(b)(2) regarding contributions by a political
committee to a federal candidate relate solely to payments:·
11

•••
made for the purpose of influencing
the nomination for election, or election,
of any person to Federal office or for the
purpose of influencing the results of a
primary held for the selection of delegates
to a national nominating convention of a
political party or for the expression of a
preference for the nomination of persons
for election to the office of President
of the United States; . . . 11
18 U.S.C. §59l(e)(l) (Emphasis Added)

Similarly, the definition of

11

expenditure 11 in Title 18 excludes

any payment from being charged against the candidate's primary
expenditure limitation of Ten Million Dollars ($10,000,000)
unless it is in furtherance of one of the above cited purposes.
Moreover, the definition of expenditure also explicitly
excludes

11

any communication by any person which is not made

for the purpose of influencing the nomination for election,
or election, of any person to Federal office 11 •
§59l(f)(4)(F)

18 U.S.C.

As set forth in greater detail in Mrs.

Smith's letter, the RNC has not and will not assume

the0~·
I
";J!

"

..
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expenses of Presidential travel in connection with either
the candidacy of the President himself or with the candidacy
of any other individual.

In the latter circumstances, of

course, the appropriate contribution and expenditure

p~ovisions

of the Act would apply on an allocable basis.·
Second, the strength of the RNC position is underscored
by the legislative history of the Act itself.

One of the

important goals of the legislative reform sought by the
1974 amendments was to strengthen the national~ state and
local party structures and their impact upo"n the political
process while, at the same time, stemming the unchecked
flow of undisclosed private funds from being covertly
channeled into a federal candidate's coffers.
In the Senate Report on the _1974 Amendments, it was
stated in a paragraph entitled "Strengthening Political
Parties" that the Senate Committee "agrees that a vigorous
party system is vital to American politics and has given
this matter careful study."

The Committee stated that

"the parties will play an increased role in building strong
coalitions of voters and in keeping candidates responsible
to the electorate through the party reorganization".
they noted

Finally,
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"[P]arties [such as the RNC] will continue to
perform crucial functions in the election apart
from fundraising, such as registration and voter
turnout campaigns, providing speakers, organizingvolunteer workers and publicizing issues. Indeed,
the combination of substantial public financing
with limits on private gifts to candidates will
release large sums presently committed to individual
campaigns and make them available for donation to
the parties, themselves. As a result, our financially
hard-pressed parties will have increased resources
not only to conduct party-wide election efforts,
but also to sustain important party operations in
between elections.
Senate Report 93-689 at 7-8 (Emphasis Added)
The traditional ar1d one of the most effective methods by
which a national party obtains funds to support such activities
and strengthen its political base is by inviting interested
persons to fundraising events at which party leader-s, and in
particular, an incumbent President, speak on issues of concern
to the Party.

To date, it is my understanding that such

activities on behalf of the RNC by President Ford have raised
over $2,250,000 for his Party.

The pragmatic effect of any

blanket rule denying the RNC the party services of its chief
spokesman would be to dramatically undercut and weaken that
which the Act sought to promote and strengthen.
Thus, the RNC should be permitted to pay for expenses
incurred by the President and his aides for party promotional
activity since such activities are undertaken at the singular
request of the RNC for its own purposes and benefit.

In

fact, the PFC has not been involved in any efforts to initiate
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and/or coordinate any of the President's recent trips on
behalf of the RNC.

Such invitations and acceptances are

independent judgmental determinations made by the RNC
and White House in connection with party matters and for
party purposes.

Moreover, such activities are totally

unrelated to the PFC campaign efforts which are directed
towards the raising of money and the scheduling of activities
for the purpose of influencing the nomination of the
President for a full term.

Third, the test for determining whether or not a contribution or expense is a campaign expense related to a federal
candidate's election and therefore chargeable to the aggregate
limitations set forth in the Act, is one of intent and purpose.
Although, as Mrs. Smith noted with regard to the differing roles
of the President, such distinctions are sometimes subtle,
they are nonetheless real and subject to dispassionate analysis.
No inflexible rule should be issued by the Commission which
would obviate and eliminate partisan but ~-candidate related
activities.

Instead, it is our considered opinion that a
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clear distinction exists between the activities of a President
in his official capacity, the activities of a President in his
party leader capacity an~ finally, the activities of a
President as a candidate for nomination.

Further, reason

dictates that any such determination by the Commission
in this regard must be made on a case by case basis.
It was recognized in the Opinion of Counsel issued
to the campaign manager of the Hyman-for-Senator Committee,
that the fact that there will always be the possibility
or even likelihood of "some carryover effect" or other
incidental benefit to the President in connection with his
appearance in New Hampshire on·behalf of that candidate is
immaterial when the timing of such a visit would have no significa
demonstrable or measurable effect on the 1976 Presidential
election, nominating convention or New Hampshire primary
election.

Although that opinion was restricted to a particular

set of circumstances and was not deemed necessarily applicable
to other campaign activity engaged in by a Presidential
candidate, the logical conclusion is that a similar approach
and analysis must be taken toward non-campaign activity by
a federal candidate.

In fact, there are no applicable

contribution or expenditure limitations for ongoing party
business and activities which are not for the purpose of
influencing the election of a federal candidate.
The distinction between official acts by a federal
office holder and candidate related activities is reflected

.
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in both the legislative history of the Act (see, e.g. H.R.
93-1279 at 150) and in the initial Task Force draft regarding
Allocation of Expenditures.

Moreover, an equally real and

viable distinction exists between candidate related activities
and party related activities, particularly during the primary
period prior to the nomination at the national parties'
annual conventions.
Fourth, in order to determine whether or not partisan
political activity is directed toward party activity or an
individual's own candidacy, we would respectfully suggest
that the following approach be considered in connection with
the Commission's Advisory Opinion in this matter and as a
basis for any proposed regulation in this area.

The cost of

promotional or other partisan activities on behalf of a
national, state or local party by a candidate for federal
office, whether or not a holder of public office, shall not
be attributable as a campaign expenditure by such candidate
if the activity is (l) at the sole invitation of such party,
(2) for a recognized and legitimate purpose on behalf of
the party and not for the purpose of directly raising funds
for such candidate or for the purpose of influencing his
election, provided that, notwithstanding the above, the costs
of any such activities by a candidate who has registered and
qualified as a candidate or been placed on the ballot in the
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state in which such activity is held, shall be deemed an
expenditure from the date of registration or placement
on the ballot, in any event, at any time such activities
are undertaken in that state within forty-five (45) days
prior to the date of the respective state presidential
primary.
This approach recognizes the importance and value
of party promotional activity by federal candidates, while
at the same time providing a pragmatic time frame within
which any such activity would be deemed candidate related.
In addition, of course, any alleged party activity \vhich
is demonstrated to be for the'.purpose of influencing the
candidate's own election would be appropriately allocated
and charged against the Act's contribution and expenditure
limitations.

This is in accordance with the approach

recently discussed by the Commission regarding "unearmarked"
contributions to the national committee of such a candidate.
Accordingly, in the foregoing discussion we have
established that payment by the RNC of expenditures incurred
by the President and his aides, when solely engaged in national,
state or local political party promotional activities, are
not subject to the Acts contribution and spending limits.
Hence, the FEC should confirm in its Advisory Opinion that
it is legally permissible for the RNC to continue to make
such expenditures.

Moreover, in any event, the Commission

should also rule that the effect of an Advisory Opinion
in this matter must be prospective only.

- 9 -

In the first place, the statutory language of Section
437(f) of Title 2, United States Code, which authorizes the
FEC to render Advisory Opinions clearly reflects the fact
that such Advisory Opinions look only to future acts, and
not past acts.

Section 437(f) states, in pertinent part, that:

"(a) Upon written request to the
Commission . . . the Commission shall render
an advisory opinion, in writing, within a
reasonable time with respect to whether any
specific transaction or activity . . . would
constitute a violation . . . . "
(Empahsis Added)
The words "would constitute"do not encompass acts
that occurredin the past.

As the Comptroller General

has frequently ruled that the question of retroactivity is
strictly a function of the interpretation of the relevant
statute in question, the conclusion that all Advisory Opinions
must be solely prospective in application is compelling (See, e.g.
49 Comp. Gen. 505 (1970), 48 Comp.Gen. 477 (1969), 48
Comp. Gen. 15 (1968) and 47 Comp. Gen. 386 (1968))

Moreover, even if, arguendo, Advisory Opinions are
not limited to matters of prospective application only

in

all matters subject to such rulings, the Commission still
has full discretion to limit its opinions to matters in the
future in appropriate cases.

The United States Supreme

Court, in Chenery v. SEC, 332 U.S. 194 (1947), held that
an agency of the federal government may, in its discretion,
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give a ruling prospective effect only.

The Court stated

that the agency, in exercising this discretion, should
follow a balancing test, which involves weighing "the
mischief of producing the result which is contrary to a
statutory design or to legal and equitable principles"
against "the ill effect of the retroactive application of
a new standard .

"

(332 U.S. at 203).

The foregoing test is similar to the criteria followed
by the United States Supreme Court on the question of whether
a particular judicial holding should be given retroactive
application.

Recently the Court stated that the following

matters should be considered i~ this regard:
"'(a) The purpose to be served by the
new standards, (b) the extent of the reliance
by law enforcement authorities on the old
standards, and (c) the effect on the administration of justice of a retroactive application of the new standards"' Go sa v. Mayden,
413 U.S. 655, 679 (1973), quoting, 388 U.S.
at: 297.
~---At issue before the Commission is the appropri-.. ,
ateness of the application of the Act's contribution and
expenditure limitations set forth in 18 U.S.C. 608 to a
Presidential candidate's travel for party purposes.

Title

18, of course, is a criminal statute and

J

~\

- 11 provides for extensive criminal penalties including imprisonment and fines.

As with all criminal statutes, a principal

feature of that section is that a violation cannot occur
unless it is a "knowing violation".

In this respect, sub-

section (h) of Section 608 states as follows:
"(h) No candidate or political committee
shall knowingly accept any contribution or
make any expenditure in violation of the
provisions of this section. No officer or
employee of a political committee shall
knowingly accept a contribution made for the
the benefit or use of a candidate, or knowingly
made any expenditure on behalf of a candidate,
in violation of any limitation imposed on contri11
-butions and expenditures under this section.
-------(Emphasis Added)___ _

Any person found violating any perovision of this
section shall be fined not more than $25,000 -or imprisoned
not more than 1 year, or both (18 U.S.C. §608(i)).
The enforcement powers of the Commission set forth in
24

u.s.c.

§437g

also make it clear that the Commission

may not order repayment of any such past payments in any
event for a violation of Section 608.

Appropriate apparent

violations of Section 608 are to be referred to the appropriate
law enforcement authorities.

In the present instance any such

referral would be ludicrous.

Accordingly, the Commission

would be committing an abuse of discretion if it should attempt

.

~
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to retroactively apply any new standard against The President
Ford Committee or the RNC in this instance.
The President Ford Committee and the RNC have at all
times acted in good faith in accordance with their understanding
of the law.

The RNC expenditures in question have been filed

quarterly with the FEC, the Clerk of the House of Representatives and the Secretary of the United States Senate and it would
be unfair and an unconstitutional denial of due process to
apply any new standard

before such time as the PFC or

RNC might be said to have been on notice that their pos·ition
was not in accordance with the FEC's view of the law.
it is impossible to conclude

t~at

Thus,

such committees were ever

on such notice as would support a conclusion that there had
been a "knowing violation" of the lmv.

Indeed, the Commission

has still not in any way ruled upon the question now before
it and any Advisory .Opinion must be applied prospectively
only in this matter.
Finally, I would like to review certain additional
pragmatic considerations for the Commission's consideration.
Allegations that the recognition of the role of political
parties in the maintenance and development of a viable
political structure in the United States would work an unfair
burden upon non-incumbents and allow unlimited corporate and
labor organization spending for federal candidates through
the general treasuries of state party committees are both
misleading and fallacious.

As a general policy matter,

as well as pragmatic political practice, the 1974 Amendments

- 13 were not intended (nor should they have been) to provide a
perfect cosmic balance on which both incumbents and nonincumbents must be evenly weighed in either.

Again, as

noted in Mrs. Smith's letter, the question presented
does not revolve solely upon the President's role as
party leader but involves any incumbent federal officeholder.

The fact that such party leaders are generally

incumbent officeholders is merely a reflection of the
public's real life interest in recognized elected leaders
and public .figures.

Non-incumbents always perforce are

faced with the traditional obstacle and challenge of name
recognition and acceptance.

The plain

fact that many incumbents have lost to earnest new challengers
even prior to the federal election campaign laws establishes
that the advantages of incumbency are not all compelling.
Further, the burdens of incumbency, including the obligation
to speak and act responsibly toward his constituency and to
represent thejr best interests in the harsh world of decision
,as opposed to the speculation and mere promise of the.nonincumbent, are all too quickly and easily forgotten by those
who would seek to mystically equalize the political system
to their own advantage.
Similarly, the alrm sounded regarding corporate and
labor organization spending is false and a sham.

The Commission

has already indicated that state parties will have to maintain
separate, segregated funds regarding any support for federal
candidates, which funds must exclude monies from corporations

. ...
I

- 14 may be accepted by them under State law for state and local
candidates and activities.

Full disclosure and exacting

reporting requirements of such funds will avoid any such anticipated and feigned abuse.

In addition, as in all of these

matters, the watchful eye of the press as well as opposing
candidates will expose and question any deceitful artifice
or device.

Accordingly, only legitimate state party business

activities would be financed from the general treasuries
of such state parties.

Section 610 of Title 18, United States

Code, would properly have no application to such legitimate
activities.
,.
Reliance upon Advisory.Opinion Request 1975-13 and
the proposed House Account regulation is again misplaced.
That Advisory Opinion solely decided that the payment of a
Presidential Candidate's travel expenses from corporate funds
was illegal.

It in no way addressed the question whether

the President may engage in political activities unrelated
to his candidacy.

The distinction in the House account

proposal is self-apparent.

In that situation, money is being

contributed dir.ectly to the candidate to support activities
that can have no substantive purpose other than to assist
the candidate in influencing his constituency and, of greater

#
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importance, such contributions certainly do not serve to
advance a stated major purpose of the Act - the strengthening
of political parties.

Moreover, in its second proposed

version of the House Account regulation it was again
recognized by the Commission that, even with regard to
such direct contributions to Congressmen, the application
of the Act's limitations would apply only to a foreshortened
period prior to an announced candidate's election.
In conclusion, we appreciate the opportunity afforded
the PFC to comment on the above-referenced Advisory Opinion
Request and we trust that

thes~

comments may prove useful

in assisting the Commission in arriving at its determination
in this matter.

Sincerely,

Robert P. Visser
General Counsel

