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FOR IMMEDIATE RELEASE

FEBRUARY 16, 1976

Office of the White House Press Secretary

------------------------------------------------------------THE WHITE HOUSE
TO THE CONGRESS OF THE UNITED STATES:
In only two weeks time, unless there is affirmative
action by the Congress, the Federal Election Commission
will be stripped of most of its powers.
We must not allow that to happen. The American
people can and should expect that our elections in this
Bicentennial year, as well as other years, will be free
of abuse. And they know that the Federal Election
Commission is the single most effective unit for meeting
that challenge.
The Commission has become the chief instrument for
achieving clean Federal elections in 1976. If it becomes
an empty shell, public confidence in our political process
will be further eroded and the door will be opened to
possible abuses in the coming elections. There would be
no one to interpret, advise or provide needed certainty
to the candidates with regard to the complexities of the
Federal Election law. If we maintain the Commission, we
can rebuild and restore the public faith that is essential
for a democracy.
The fate of the Commission has been called into
question, of course, by the decision of the Supreme Court
on January 30. The Court ruled that the Commission was
improperly constituted. The Congress gave the Commission
executive powers but then, in violation of the Constitution,
the Congress reserved to itself the authority to appoint
four of the six members of the Commission. The Court
said that this defect could be cured by having all members
of the Commission nominated by the President upon the
advice and consent of the Senate. Under the Court's
ruling, the Commission was given a 30-day lease on life
so that the defect might be corrected.
I fully recognize that other aspects of the Court's
decision and that, indeed, the original law itself have
created valid concerns among Members of Congress. I share
many of those concerns, and I share in a desire to reform
and improve upon the current law. For instance, one section
of the law provides for a one-House veto of Commission
regulations, a requirement that is unconstitutional as
applied to regulations of an agency performing Executive
functions. I am willing to defer legislative resolution
of this problem, just as I hope the members of Congress
will defer adjustment of other provisions in the interest
of the prompt action which is now essential.
It is clear that the 30-day period provided by the
Court to reconstitute the Commission is not sufficient to
undertake a comprehensive review and reform of the campaign
laws. And most assuredly, this 30-day period must not
become a convenient excuse to make ineffective the campaign
reforms that are already on the books and have been upheld
more
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by the Court. There is a growing danger that opponents of
campaign reform will exploit this opportunity for the wrong
purposes. This cannot be tolerated; there must be no retreat
from our commitment to clean elections.
Therefore, I am today submitting remedial legislation
to the Congress for immediate action. This legislation
incorporates two recommendations that I d'iscussed with the
bipartisan leaders of the Congress shortly after the Court
issued its opinion.
First, ~ propose that the Federal Election Commission
be reconstituted so that all of its six members are nominated
by the President and confirmed by the Senate. This action
must be taken before the February 29 deadline.
Second, to ensure that a full-scale review and reform
of the election laws are ultimately undertaken, I propose
that we limit through the 1976 elections the application
of those laws administered by the Commission. When the
elections have been completed and all of us have a better
understanding of the problems in our current statutes, I
will submit to the Congress a new, comprehensive election
reform bill to apply to future elections. I also pledge
that I will work with the Congress to enact a new law that
will meet many of the objections of the current system.
I know there is widespread disagreement within the
Congress on what reforms should be undertaken. That
controversy is healthy; it bespeaks of a vigorous interest
in our political system. But we must not allow our
divergent views to disrupt the approaching elections. Our
most important task now is to ensure the continued life of
the Federal Election Commission, and I urge the Congress
to work with me in achieving that goal.

GERALD R. FORD
THE WHITE HOUSE,
February 16, 1976.
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FOR IMMEDIATE RELEASE

FEBRUARY 16, 1976

OFFICE OF THE WHITE HOUSE PRESS SECRETARY

THE WHITE HOUSE
STATEMENT BY THE PRESIDENT
THE BRIEFING ROOM
11:36 A.M. EST
In only two weeks time, unless there is affirma tive
action by the Congres s, the Federal Election s Commiss ion
will be stripped of most of its powers. We must not allow
that to happen.
The Commiss ion has become the chief instrume nt
for achievin g clean Federal election s. If it becomes
an empty shell, public confiden ce in our politica l process
will be further eroded and the door will be opened to abuses
in the coming election s.
We can and we must reconst itute the Commiss ion in
the next two weeks. I am today submitti ng essenti al
legislat ion to get that job done and I urge the Congress
to join with me in quick and effectiv e action. There can
be no retreat on an issue so fundame ntal to our democra cy,
Thank you very much.

END

(AT 11:38 A.M. EST)
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THE WHITE HOUSE
WASHINGTON

February 20, 1976

MEMORANDUM FOR:

THE PRESIDENT

FROM:

PHILIP BUCHENt)?w,

SUBJECT:

Federal Election Commission (FEC) -The Hays Bill

S3 •

Wayne Hays has now announced the rough outline of a
bill that he will introduce on Monday to reconstitute
the FEC and make certain other changes in the Federal
election laws. Although other problems will no doubt
be posed by this legislation, one provision will be
particularly objectionable. As reported by the press,
Hays intends to limit corporate political action
committees (PAC's) by preventing them from using
corporate funds to solicit and administer voluntary
contributions from nonmanagement employees. This
feature of the Hays proposal was apparently worked out
last week by Hays, DNC Chairman Strauss, and labor
representatives and could further enhance the relative
advantages given to labor in the Federal Election
Campaign Act.
Last November, the FEC authorized the formation of
corporate political action committees and allowed them
to use corporate funds to collect voluntary contributions
from shareholders and all employees. Since the FEC
decision, approximately 100 corporate PAC's have been
formed and substantially more are in the process of
formation.
We believe that your opposition to limiting solicitations
by corporate PAC's should be communicated to the Hill.
Attached is a draft statement along these lines.

Attachment

...

PROPOSED STATEMENT BY THE PRESIDENT
REGARDING
RECONSTITUTION OF THE FEDERAL ELECTION COMMISSION

On February 16, I submitted legislation to the
Congress which would reconstitute the Federal
Election Commission along the lines mandated by the
Supreme Court.

At that time, the Congress had two

weeks in which to take affirmative action on this
legislation or the Commission would lose most of its
powers under the Federal Election Camp~ign Act •.... N.qw,
there are only nine days left~ for the Co~gress:: to :fct.
I believe that the measure I proposed is the
right way to proceed.

There is simply no time to

consider amendments to the law not essential to
compliance with the Supreme Court order.

Nor is this

the time to introduce other changes and new uncertainties
into the law just as the primaries are beginning.

In

particular, I would have serious reservations about any
amendment which would go beyond the order of the Court
and change the existing rules under which citizens may
be Allowed to participate in political action committees
of any kind.
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THE WHITE HOUSE
WASHINGTON

February 27, 1976

MEMORANDUM FOR THE PRESIDENT

;H;f

·6 •

FROM:

MAX L. FRIEDERSDORF

SUBJECT:

Wayne Hays' Reaction to Presidential Statement
on the Federal Election Commission

Chairman Hays reacted violently today to the President's
statement ori the Federal Election Commission.
He called at 4:20 p.m. today and was livid about the veto
threat.
Hays indicated he is calling off the scheduled House Administration
Committee mark-up on the bill Monday, and instead, convening a
House Democratic Caucus.
Hays said he will recommend the Caucus instruct him to report
the originial Hays bill immediately, rejecting all Republican
amendments.
Hays said he had been cooperating with the Minority leadership
and jurisdictional Members in working out a compromise and had
been accepting Republican amendments.
He was quite abusive and sounded berserk with anger about a
possible veto.
I reviewed the statement with him and before we hung up, he
had calmed down some.
However, the Chairman will be difficult to deal with on this
issue next week.

THE WHITE HOUSE
WASHINGTON

February 26, 1976
MEMORANDUM FOR:

MAX L. FRIEDERSDORF

THRU:

VERN LOEN

FROM:

CHARLES LEPPERT,

SUBJECT:

H. R. 12015, Federal Election Campaign
Act Amendments of 1976.

JR.t2.1jt.

Attached for your information are the second set of amendments adopted
by the House Administration Committee to H. R. 12015 at its last meeting on Wednesday, February 25.
The Committee has concluded marking-up the bill through Section 107.
They begin with Section 108 at the next scheduled meeting at 10:30 a.m.,
Monday, March 1.
Lou Ingram, Mnority Counsel, asked if the President would veto the
bill if it contained provisions providing for the public financing of
House and Senate campaigns. Ingram contends that if the bill contains
such provisions and the President would veto the bill the legislative
strategy at this point should be to include provisions providing for
public financing of House and Senate races. What is the guidance on
Ingram's strategy?
cc: ~hil Buchen
Barry Roth
Bob Visser, PFC

Amendment by Nr. Wiggins

Page 7, line 8, redesignate subsection (c) as subsection (d);
Page 8, line 1, redesignate subsection (d) as subsection (e);
Page 7, line 8, insert the following new subsection (c):

Amend Section 301 (e)(S) [2 U.S.C. Section 431. (e)(5)] by
adding the following:
"(G) a gift, subscription, loan, advance, or deposit of
money or anything of value to a national committee of a
political party or to a State committee of a poli."tical
party (including any subordinate committee of a State
committee) specifically designated for the purpose of
,.._.y..

.

defraying costs incurred t;"ith respect to constructing,
purchasing, leasing, renting, or othen1ise acquiring
office facilities which are not acquire~for the pur-·
pose of influencing the e}ection of candidates in a
particular election...

~ ~o'1'.\,

\

.,... \

Amendment by

t~r.

Higgins

PARTY NE\oJSLETTERS

Page 7, line 24, add the

follm<~ing ne\'1

paragraph:

(4) by insertin g immediately after clause (I) the following
addition al clause:
11

(J) notwi ths tanding any other provision of this Act, the

costs of preparin g, publish ing, and mailing or distribu ting
the usual and customary newslet ters of a committee of a
politica l party to its paid subscrib ers."

Amendment by t·1r. Higgins

VOTER REGISTRATION BY POLITICAL PARTIES
Page 7, line 10, redesigna te paragraph {1) as paragraph (2),
line 12, redesigna te paragraph (2) as

parag~aph

(3),

line 14, redesigna te paragraph (3) as -paragraph (4),
line 10, insert the following new paragraph (1):
(1) by striking out the semicolon at the end of clause (B),

inserting a comma, and adding the follm·ling:
"except that such activitie s conducted by political parties
or committees thereof need not be nonpartis an; and";
"

..

1 1u :fe~

Amend ment by Mr. Wiggi ns

REPORTS BY POLITICAL COMMITTEES AND

Page 9, line

1~

CAl~DIDATES

strike out the word "and" . and inser t there in
the word "or".

1-.~
/

Amendment by Mr. Wiggins

REPORTS BY POLITICAL COMMITTEES

&~D

CANDIDATES

Page 10, line 23, strike out the sentence beginning with
"Statements required" and insert in lieu
thereof the following sentence:
"Statements required by this subsection shall ·
be filed on the same dates that reports of the
candidates with respect to which such contributions
or expenditures are made are required to be
filed."

() -] r

.,.

i-rtl e_ct

Amendment offered by Mr. Thompson
ST~~DING

TO REQUEST ADVISORY OPINIONS

Page 13, line 19, strike out nthe Democratic
Caucus and the Republican Conference of each
House of the

Congress~"

Amendment to H. R. 12015
(Federal.Election Campaign Act Amendments of 1976)

Offered by Mr. Hays

Page

s.

immediately after line 12, insert the following:

(p) "independent expenditure" means an expenditure by
a person expressly advocating the election

o~ de~eat

of a

clearly identified candidate which is made without
cooperation or consultation with any candidate or any
authorized committee or agent of such candidate and which
is not made in concert, with, and is not at the request or
suggestion of, any candidate or any authorized committee
or any authorized committee or agent of such candidate.

~·~.~
~.

\;
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Passed over
Will be brought up

'

Mon. 3/1

.J

A}ffiNDMENT TO H.R. 12015
Offered by Mr • Wiggins
On page 7, at Line 16, after "by a candidate" insert "receiving federal funds"
and at Line 22, after "any such insert the word "excess".

-·

....
Passed

.

AmenQment to H. R. 12015
Offered by

Hays

Page 8, strike out line 10 through line 12· and insert
in lieu thereof the following:
"(o) 'Act' means the Federal Election Campaign·
Act of 1971, as amended by the Federal Election
Campaign Act Amendments of 1974 and the Federal
Election Campaign Act Amendments of 1976.".

Passed

THE 'NHITE HOUSE
WJ...S

~

l N GTON

February 27, 1976

£-'lEHORANDUM FOR THE PRESIDENT

6•

FROM:

HAX L. FRIEDERSDORF ,j/,A,

SUBJECT:

Presidential Statement on the Federal Election
Co:rrmission

•

Congressional reaction to today•s Presidential statement on
the Federal Election Co~mission:
BILL FRENZEL - Excellent idea, good statement.
BOB GRIFFIN - Pleased with statement.
HERB BURKE - Supportive.

'

HUGH SCOTT - Strongly supportive.
CARL CURTIS - Great statement.
Plans to issue a statement in
support of the President's position.
~U\RK

IlATFIELD- Enthusiastic and will back the President all

the~ay.

CHUCK 'VHGGINS - Would have preferred the President convey his views
privately through the leadership.
John Pillodes, Bob Michel, John Anderson, Sam Devine, Bill Dickinson
and Henson 1-ioore were all unavailable by phone; the President's
statement '.vas read to their respective staff, with the request
that the Congressmen be notified.

bee:

Jack Marsh
Rog Morton
Dick Cheney
Bo Callaway
Jim Connor
Phil Buchen

"'!!o..

~....

[?ctd_l~7.!3

A

TALKING POINTS:

FEDERAL ELECTION COMMISSION LEGISLATION

1. In response to the recent ruling of the Supreme Court, Congress
is considering the so -called Hays Bill to reconstitute the Federal
Election Commission. This legislation would also amend several
important provisions in the Federal Election Campaign Act Amendments of 197 4.
2. The House Administration Committee is currently marking up
its bill. In the Senate, floor action is anticipated on a companion
measure within the week.
3.

Four principal problems are raised by this legislation:
a. Existing law establishing ground rules for the
operation of corporate political action committees is
substantially altered to their disadvantage as compared
to similar committees of labor unions.
b. Substantial constraints are placed on the independence
of the Federal Election Commission with respect to the
promulgation of regulations, issuance of advisory opinions
and enforcement of the election laws.
c. The penalties which are currently available for violation
of the federal election laws are substantially weakened and,
in some respects, eliminated.
d. In several instances 11 irnprovements 11 proposed by the Hays
Bill will lead to further uncertainty and litigation in order to
ascertain Congressional intent and to resolve additional Constitutional questions.

4.

Unless this legislation is drastically altered, I will be forced to
veto the measure.
5. My principal concerns relative to this legislation are to insure
the independent enforcement of the election laws in the present campaign
and to carry forward some notion of equity between candidates and
parties under the election laws.

-2-

6. We cannot afford to permit further confusion in the election
laws to be introduced at this stage of the campaign; and we must
unite in opposition to the present proposals, and in support of an
independent election commission.

f~-;__e-N ~
~W-'
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THE WHITE HOUSE
WA SHINGTON

March l, 1976

MEMORANDU M FOR:

JIM CONNOR

FROM:

PHILIP BUCHE«

SUBJECT:

Campaign Reform Legislation

To date, virtually all criticism by Republicans of the Hays Bill to
reconstitute the FEC has focused on the limitations on corporate
political action committees and on contributions by multi- candidate
political committees. Virtually no one has pointed out other
problems created by this bill, such as limitations on the independence
of the FEC. Both Max Friedersdorf and Ron Nessen have requested
any other objections that we have to the Hays Bill in order to strengthen
our position. Attached is a listing of such problems. If you concur,
please provide this to Max and Ron.
As the President recognized, his leverage comes from the need of
all Presidential candidates, including himself, for Federal matching
funds. The earlier Max signals that the President will also veto
legislation that would continue the certification function without
reconstituting an independent FEC, the better his public position
will be vis-a-vis election reform. This anticipates what Congress
would do assuming a veto is upheld, and it puts the President in an
up-front position, as well as showing him using his leverage to
ensure independent enforcement of the election laws this year.
One last factor for your consideration concerns the limitation in
the President 1 s bill of the election laws to 1976. Hugh Scott 1 s
office says that there is no way the Senate will agree to this.
Thus, some direction will have to be given later to Scott and
Griffin on whether to compromise on this matter at a later time.

PROBLEMS RAISED BY H. R. 12015
(HAYS BILL TO RECONSTITUTE THE FEC)

1.

Undue limitations on independent regulation and enforcement of
the e lee tion laws:
A.

The requirements of Section 108 and 2 U.S. C. 438(c)

that all regulations proposed by the Commission be submitted
to the Congress and subject to a one-house veto.

This is

unconstitutional with respect to the regulations of an
independent agency performing Executive functions.

B.

The requirement of Section 108 that within 30 days of

issuing an Advisory Opinion, the Commission must reduce
the opinion to regulations of general applicability

which are

thus subject to a one -house veto.

C.

The requirement of Section 108 that any Advisory Opinion
to
issued since October 15, 1974, now be reduced/regulation and
submitted to Congress.

D.

The requirements of Section 109 that the Commission shall

attempt for not less than 30 days to achieve voluntary compliance
to correct or prevent any violation of FECA, before
Court.

PROBLEMS RAISED BY H. R. 12015
(HAYS BILL TO RECONSTITUTE THE FEC)

I.

Undue limitations on independent regulation and enforcement of
the election laws:
A.

The requirements of Section 108 and 2 U.S. C. 438(c)

that all regulations proposed by the Commission be submitted
to the Congress and subject to a one-house veto.

This is

unconstitutional with respect to the regulations of an
independent agency performing Executive functions.

B.

The requirement of Section 108 that within 30 days of

issuing an Advisory Opinion, the Commission must reduce
the opinion to regulations of general applicability

which are

thus subject to a one -house veto.

C.

The requirement of Section 108 that any Advisory Opinion
to
issued since October 15, 1974, now be reduced/regulation and
subm.itted to Congress.

D.

The requirements of Section 109 that the Commission shall

attempt for not less than 30 days to achieve voluntary compliance
to correct or prevent any violation of FECA, before
Court.

-2-

2.

Transferring the criminal provisions of FECA from Title 18 of
the United States Code to Title 2:
A.

Section 109 provides, in part, that a "conciliation agreement,

unless violated, shall constitute an absolute bar to any further
action by the Commission, including bringing a civil proceeding
...• " This may confuse any criminal prosecution by permitting a
defendant to argue that he stopped as soon as he was caught -even though the violation was serious and warranted prosecution.
This can be read as a restriction on the power of the Department
of Justice to enforce the criminal provisions over which it must
constitutionally retain jurisdiction.

B.

Section 109 raises additional uncertainty as to Justice's

authority to enforce the criminal provisions of FECA by its
preference for civil enforcement, and the exclusive vesting of
civil enforcement authority in the Commission.

C.

Section 112 in adding a new section 328 to FECA reduces from

felonies to misdemeanors certain violations of the Federal
election laws.

It also establishes a floor of $5,000 in any calendar

year for a contribution or expenditure for which no criminal

-3-

penalty can be sought, regardless of the willful nature of the
the
violation of/ statutory limitation on contributions and expenditures.
No criminal penalty is provided for provisions such as the
fraudulent misrepresentation of campaign authority or acceptance
of excessive honorariums.
3.

The proposed amendments in the law are certain to bring new
litigation and introduce further uncertainty at a time when the
primaries have already begun:
A.

Section 112 would provide a new section 320 of FECA which

would consider the "financing by any person of the dissemination,
or republication, in whole or in part, of any broadcast or any
written, graphic, or other form of campaign materials prepared
by the candidate, his campaign committees or their authorized
agents" as an expenditure subject to the candidate's expenditure
limitation (if he receives Federal matching funds), even though
the use of his materials was unauthorized or without his knowledge.

B.

Section 112 would provide a new section 323 to FECA which

shall require that any communication not authorized by the
candidate shall clearly and conspicuously so state on its face,
and also state the name of the person that financed the expenditure.
This is different from the disclosure requirement of 2 U.S. C.
434(e) upheld by the Court in Buckely v. Valeo, at pp. 75-76,

,.

-4-

and raises again the problems presented by the Supreme Court's
decision in Tulley v. California, 362 U.S. 60 (1959).

In that

case, the Court invalidated an ordinance of the City of Los
Angeles that forbade distribution in any place under any
circumstances, of any handbill which did not have printed thereon
the name and address of the person who prepared; distributed
or sponsored the handbill.

The Court determined that this

the
. identification requirement tended to restrict/ freedom to distribute
information and thereby freedom of expression.
conclusive

Although not

as to the constitutionality of this amendment, it

is typical of litigation that can be brought if such amendments
are passed.
4.

The general effect of the proposed amendments will be to
introduce uncertainty into our 1976 campaign process at a time
when greater certainty is critical, for example:
A.

The provisions of Section 108 with respect to Advisory

Opinions leaves uncertainty as to whether the Advisory Opinion
itself will stand disapproved if the regulation is disapproved and
whether it will be necessary for the recipient of an opinion to
wait for congressional action or non-action until he can rely on
the opinion.

-5-

B.

Section 108 precludes the Commission from issuing more

than one advisory opinion relating to a transaction or activityr
fhus persons other than the first to ask for such an opinion will
not be able to rely on that opinion as a bar to future enforcement
proceedings.
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MEMORANDU M FOR:

JIM CONNOR

FROM:

PHILIP BUCHE«

SUBJECT:

Campaign Reform Legislation

To date, virtually all criticism by Republicans of the Hays Bill to
reconstitute the FEC has focused on the lim.itations on corporate
political action committees and on contributions by multi- candidate
political committees. Virtually no one has pointed out other
problems created by this bill, such as limitations on the independence
of the FEC. Both Max Friedersdorf and Ron Nessen have requested
any other objections that we have to the Hays Bill in order to strengthen
our position. Attached is a listing of such problems. If you concur,
please provide this to Max and Ron.
As the President recognized, his leverage comes from the need of
all Presidential candidates, including himself, for Federal matching
funds. · The earlier Max signals that the President will also veto
legislation that would continue the certification function without
reconstituting an independent FEC, the better his public position
will be vis-a-vis election reform. This anticipates what Congress
would do assuming a veto is upheld, and it puts the President in an
up-front position, as well as showing him using his leverage to
ensure independent enforcement of the election laws this year.
One last factor for your consideration concerns the limitation in
the President's bill of the election laws to 1976. Hugh Scott's
office says that there is no way the Senate will agree to this.
Thus, some direction will have to be given later to Scott and
Griffin on whether to compromise on this matter at a later time.

PROBLEMS RAISED BY H. R. 12015
(HAYS BILL TO RECONSTITUTE THE FEC)

1.

Undue limitations on independent regulation and enforcement of
the election laws:
A.

The requirements of Section 108 and 2 U.S. C. 438(c)

that all regulations proposed by the Commission be submitted
to the Congress and subject to a one-house veto.

This is

unconstitutional with respect to the regulations of an
independent agency performing Executive functions.

B.

The requirement of Section 108 that within 30 days of

issuing an Advisory Opinion, the Commission must reduce
the opinion to regulations of general applicability

which are

thus subject to a one -house veto.

C.

The requirement of Section 108 that any Advisory Opinion
to
issued since October 15, 1974, now be reduced/regulation and
submitted to Congress.

D.

The requirements of Section 109 that the Commission shall

attempt for not less than 30 days to achieve voluntary compliance
to correct or prevent any violation of FECA, before it can go to
Court.

-2-

2.

Transferring the criminal provisions of FECA from Title 18 of
the United States Code to Title 2:
A.

Section 109 provides, in part, that a

•

11

conciliation agreement,

unless violated, shall constitute an absolute bar to any further
action by the Commission, including bringing a civil proceeding
••.. " This may confuse any criminal prosecution by permitting a
defendant to argue that he stopped as soon as he was caught -even though the violation was serious and warranted prosecution.
This can be read as a restriction on the power of the Department
of Justice to enforce the criminal provisions over which it must
constitutionally retain jurisdiction.

B.

Section 109 raises additional uncertainty as to Justice r s

authority to enforce the criminal provisions of FECA by its
preference for civil enforcement, and the exclusive vesting of
civil enforcement authority in the Commission.

C.

Section 112 in adding a new section 328 to FECA reduces from

felonies to misdemeanors certain violations of the Federal
election laws.

It also establishes a floor of $5, 000 in any calendar

year for a contribution or expenditure for which no criminal

-3-

penalty can be sought, regardless of the willful nature of the
the
violation of/ statutory limitation on contributions and expenditures.
No criminal penalty is provided for provisions such as the
fraudulent misrepresentation of campaign authority or acceptance
of excessive honorariums.
3.

The proposed amendments in the law are certain to bring new
litigation and introduce further uncertainty at a time when the
primaries have already begun:
A.

Section 112 would provide

a

new section 320 of FECA which

would consider the "financing by any person of the dissemination,
or republication, in whole or in part, of any broadcast or any
written, graphic, or other form of campaign materials prepared
by the candidate, his campaign committees or their authorized
agents" as an expenditure subject to the candidate's expenditure
limitation (if he receives Federal matching funds), even though
the use of his materials was unauthorized or without his knowledge.

B.

Section 112 would provide a new section 323 to FECA which

shall require that any communication not authorized by the
candidate shall clearly and conspicuously so state on its face,

This is different from the disclosure requirement of 2 U.S. C
434(e) upheld by the Court in Buckely v. Valeo, at pp.

- 4-

and raises again the problems presented by the Supreme Court's
decision in Tulley v. California, 362 U.S. 60 (1959).

In that

case, the Court invalidated an ordinance of the City of Los
Angeles that forbade distribution in any place under any
circumstances, of any handbill which did not have printed thereon
the name and address of the person who prepared, distributed
or sponsored the handbill.

The Court determined that this
the
. identification requirement tended to restrict/ freedom to distribute
information and thereby freedom of expression.
conclusive

Although not

as to the constitutionality of this amendment, it

is typical of litigation that can be brought if such amendments
are passed.
4.

The general effect of the proposed amendments will be to
introduce uncertainty into our 1976 campaign process at a time
when greater certainty is critical, for example:
A.

The provisions of Section 108 with respect to Advisory

Opinions leaves uncertainty as to whether the Advisory Opinion
itself will stand disapproved if the regulation is disapproved and
whether it will be necessary for the recipient of an opinion to
wait for congressional action or non-action until he can rely on
the opinion.

-5-

B.

Section 108 precludes the Commission from issuing more

than one advisory opinion relating to a transaction or activity.
"(hus persons other than the first to ask for such an opinion will
not be able to rely on that opinion as a bar to future enforcement
proceedings.

March 2, 1976
Dear Phil:
On Monday the Senate Rules Committee added one
sentence to Wayne Hays• bill and voted the bill out
of Committee. The added line reads:
A political committee of a national
organization shall not be precluded
from contributing to a candidate or
committee merely because the committee
was affiliated with a multi-candidate
political committee which has made the
maximum contribution it is permitted
to make to a candidate or committee.

If you wonder what it means, please turn the p

•
t

...

l

It means -State and local COPEs may give their
candidates the maximum contributions
even if national COPE has given its
maximum.

Let•s blow •em out of the water!

William

A·.·~,

M.C.

WILL\AM A. STEIGER

DISTRICT OFFICES:

6TH DISTRICT, WISCONSIN

RooM 1025
LoNGWORTH HousE OPPICE BuiLDING
WASHINGTON, D.C. 20515
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~tate~
Dasbington, J9.((. 20515

of tbt Utntttb

RooM201
219 WASHINGTON AVENUE
OSHKOSH, WISCONSIN 54901
(414) 231-6333
205 PoST OFFICE BuiLDING
SHEBOYGAN, WISCONSIN 53081
(414) 452-3313

RooM 205
904 SOUTH 8TH STREET

WAYS AND MEANS
COMMITTEE

MANITOWOC, WISCONSIN

54220

(414) 6114-1521

February 26, 1976
MEMORANDUM TO:

FOND DU

LAc, WISCONSIN

(414) 922-1180

Philip W. Buchen

The House Administration Co~ittee and the Senate Committee
on Rules and Administration both are mid-way through the
mark-up of Mr. Hays' bill, HR 12015. Hays told the House
Committee Wednesday he plans to report the bill to the floor
by Wed.,
or Thursday, and that the Senate Committee
will be prepared to do likewise. (The Senate Committee is
ahead of the House group in mark-up, because the Senators met
all day today. Neither committee is making many changes in
the Hays draft and the two houses have obviously agreed upon
the Hays approach.)
I have outlined the most objectionable features of the bill.
Four of the provisions raise serious constitutional problems.
The sole salvation I can think of is for the President to
take a firm stand before the houses vote.
#

In light of his expressed misgivings at the time of his
signing the Federal Election Campaign Act Amendments of 1974,
President Ford can easily remind the Congress and the country of
what he said on October 15, 1974. He thought it might contain
First Amendment problems. The Court has proved him right,
and he is in a position to resolutely refuse legislation that
presents new First Amendment problems more serious than
those struck down by the Court.
~---......

Objectionanle Provisions Would:

Response:

*

FEC advisory opinions enable
candidates to act with some
certainty of what the law means.

require the FEC to turn its
advisory opinions into
regulations within 30 days.
Either house of Congress
could veto the regulations.
(Retroactive to October 15.)
There is also a line veto
provision.

Hays 1 change would strip the
FEC of its ability to give
binding opinions.
Of the 6 advisory opinions
the FEC has sent Congress,
not one has emerged to date.
This experience will lead the
FEC to resort to Opinions of
Counsel, rather than A0 1 s,
but such opinions have no
legal effect.
President Ford noted Feb. 16
that the legislative veto
is unconstitution al as applied
to regulations of an executive
agency.

*

include the Secretary of the
Senate and the Clerk of the
House as ex officio Members
of the Commission.

Asst. Atty. Gen. Scalia 1 s
testimony is the best response
to this -- 21 181 76
- ~Let ine now outline what the President'S
~

illlslation would accomplish. section 2(a)
provldesJ~r the appointment of all Commission memtiers by the Preside_nt; by and with
the advice and ·consent o! the Senate. Section 2(b) includes · a number of technical
conforming amendments which eliminate
langua ge relevant to the system under which
Commissioners were previously appointed.
I should mention that there is one feature_
of Section 2 which was not directly addressed by the Supreme Court. Sec !on 2 would e
·
ere
lnate

Objection Provisions Would:
* Limit individuals to contributions of no more than $1,000
in a calendar year to any
political committee (except
the national and state
committees of the political
parties)

Response:
This injures all the voluntary
citizens groups that traditionally
play a healthy and vital role
in American elections: the
American Conservative Union,
the Republican Boosters Club,
the Democratic Study Group,
the National Committee for an
Effective Congress, the Americans
for Constitutional Action,
AMPAC, BIPAC, Council for a
Livable World, and dozens more.
It further presents First
Amendment problems .

* Limit groups to glvlng
$5,000 to any other
political committee

*Rule that an individual's
republishing, or distributing
"in whole or in part" any
broadcast or any advertisement
of a candidate or his committee
is not an expenditure but is
a contribution and therefore
limited to $1,000.
*

*

Limit corporate PACs to
soliciting funds from management
(individuals employed "on a
salary basis ••• and who have
policy making and supervisory
responsibilities) and stockholders. Each corporation or
subsidiary could have only one
PAC.
Permit union members to make
voluntary payroll checkoffs to
a union PAC, if an employer
allows management to checkoff
to a corporate PAC.

The political committees have
never been limited except for
giving to candidate campaigns.
First Amendment problems again.
As Justice Renquist asked
Archibald Cox during the oral
argument, November 10, 1975
"If an individual carries a
placard someone else wrote, is
that not speech?''
A clear First Amendment problem.

FEC, notably Neil Staebler,
held differently.
President is well on record.

February 26, 1976
CONCERNING MR. HAYS' FEC LEGISLATION
By William A. Steiger (R-Wis)
When Chairman Hays said he'd changed his mind and he now supports
reinstatement of the Federal Election Commission, I was less
skeptical than the one who replied that he wanted to take a
careful look "at the language" of that proposal.
But I have taken a careful look at Mr.
is what I've found.

Hay~

proposal, and this

H.R. 12015, presently under mark-up by both the Committee on House
Administration and the Senate Committee on Rules and Administration,
will remove from the Criminal Code, and make subject to civil
penalties only, all·of the following parts of the election law:

*
*
*

the prohibition on contributions from foreign nationals
the ban on contributions from government contractors
the limits on contributions, expenditures, and the use
of currency in political campaigns

*

the regulation of corporate and labor Political Action
Committees, and

*

the limits on honorariums that Members of Congress receive.

However, the Hays proposal will extend criminal penalties to one
person. That is the person who blows the whistle.
nAny person who believes a violation" of the federal
election law "has occurred" and who files "a complaint
with the Commission ••• shall be Subject to the provisions
of section 1001 of Title 18, United States Code."
What does Section 1001 say? Whoever communicates with a federal
agency and conceals "a material fact," it warns, "or uses any •••
document knowing the same to contain any (repeat, any) false,
fictitious or fraudulent statement or entry" is guilty of a crime.
In other words, no candidate, no foreign national, no corporation,
no labor union, and no Member of Congress who is found guilty of
violating the Federal Election Campaign Act will run the risk of
being labeled "'a criminal." The only person who runs that risk is
the citizen who sends a complaint to the Federal Election Commission.
Some might argue that the Hays proposal is only a bill which has
not been reported to the·House floor. Unhappily, the situation is
more serious than that.
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H.R. 12015 is sponsored by 9 of the 17 Majority Members of
the House Administration Committee. (Representatives Hays,
Dent, Hawkins, Annunzio, Gaydos, Jones, Minish, Rose and Burton)
It is also the only bill the Committee is considering, although
no fewer than four other FEC-related bills have been introduced.
Moreover, in a departure from normal procedure, H.R. 12015 is
the only bill under consideration by the Senate Rules Committee.
Both committees plan to report the Hays bill to their
respective floors on February 25 or 26.
Poring over the bill as a whole, one must conclude that the
members and staffs of the responsible committees of Congress have
neither read nor comprehended the Supreme Court's decision on
the election law. The proposal addresses none of the new
inequities indirectly created by the Court's action. In fact,
it makes changes that raise new First Amendment problems more
serious than those struck down by the Court.
Instead of raising the contribution limits, so that middle and
lower income candidates might no longer be constrained by law
in challenging a wealthy opponent, the Hays bill lowers them.
It will limit individuals to contributing no more than $1,000
to any political committee (solely excepting the national and
state committees of the political parties) in a calendar year.
At present, the law sets this limit on contributions which individuals
make to a candidate or to a candidate's committee. But to
all other committees one may give up to $25,000 in a calendar year.
The Hays bill further limits an independent political committee by
barring it from giving more than $5,000 to any other political
committee in a calendar year. Political committees aren't now
restricted in their giving, unless they contributing to a
candidate's campaign.
The only conceivable effect of the new legislation will be to
stifle the activities of such voluntary groups as the Council
for a Livable World, the American Conservative Union, the
National Committee for an Effective Congress, the Republican
Boosters Club, and the dozens of other citizens' organizations
that traditionally play a healthy and vital role in American
elections.
It is hard to know what rationale can justify these further
restrictions on the supporters and activities of the voluntary
groups.
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Less than 30 days ago, the Supreme Court reminded Congress
"the First Amendment denies government the power to determine
that spending to promote one's political views is wasteful,
excessive or unwise."
The Court specifically cited the Constitutional protection of
the rights of political committees.
"It is not the government but the people -individually as citizens and candidates and
collectively as associations and political committees
who must retain control over the quantity and range
of debate on public issues in a political campaign."
When Congress votes on
new legislation this coming week,
the words of the First Amendment may bear repeating:
"Congress shall make no law ••• abridging the freedom of
speech •••• "
It is not an overstatement to say the Hays bill is a catalogue
of misreforms. Nonetheless, one further provision must be
examined in detail.
The bill requires the Commission to turn its advisory opinions
into regulations within 30 days. Advisory opinions are the
FEC' s oreplies to- candidates ~and-commi-t-tees who--want to comply
with the law and who need to know what it means in a given·.
situation. Opinions are quickly published in the Federal
Register and they have enabled candidates and their workers
to act with some certainty.
The significance of the Hays change is that all of these
advisory opinions, when"issued as regulations, must be sent
to Congress; and Commission decisions that don't serve the
interests of incumbents, Congress cooly vetoes.
To date the FEC has sent six regulations to Congress, and
none has yet emerged.
In his message to the Senate on February 16, President Ford
said the legislative veto is unconstitutional as applied to
regulations of an executive agency. Today, however, the
Senate Rules Committee reviewed without changing the provision
to expand the legislative veto to cover every advisory
opinion issued by the Commission.
It boggles the imagination, but the new provision will also
be retroactive. It "shall apply to any advisory opinion
rendered ••. after October 15, 1974-."
This date appears to be a typographical error. The FEC's f"
advisory opinion wasn't issued until July 15, 1975. No do
the "4-" in 1974- should be changed to a "5." And then the bi'Cll
should be deep 6-ed.

''
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but!GJ18" to candidates; uen th'ese- c~n.didates
Fe.kra.l funding •.7
Koreover~ lt made- clear that "expenditures
We, Americana -of Estoni&n aneestry,
eontrollecl by or coordinated with the can- gathered on this second d&y of February,
dldate ~d his campaign" can be-.treated as
1976, at the Estonian House tn Jackson, New
ccntrlbutiona though expenditure& "made
Jersey, tO observe .the 58th anniversary of
tota.llJ lndepen.cieDtly f1:f the candidate and
Estonia's Independence, and mind!'ut of the
hie ea.mp~Jgp" cannot be.restrlc1iecl.
sad fact that the homeland of our:tore!a.theu
The- disdosure- pr.ovil!lons· o! the law wue
bs still oppressed and suffetlng under the.
1
with respecli. to aU types ·ac. c<ln:' _
upne~
total1ta.rlan rule of the Soviet Russia, decla.re
~- _
trtbuUons and expen.diturea.. ·
·
thefollo~
· _Even m. 'the. tile! time-lllnu the Va1eo de- ~ ~..'
Whereas all peoples have the right to selfc'
cision~ much ball. been 8a.i4 and Written CODExCERPTS "FROM STATEMENT OF ANTONIN
determination; by .virtue of that right they
cerning the-likely, effectB of these substantial ~ _
~
. ScALIA
freely determine their political status · and
Mr. Chairman ·and 'Members of the Sub-. -changes. By llmiting contributiolll! but n.at freely pursue their economic, social, cultural
J.im1t1ng expenditures on the pa.i't- of clm£U-- commi.ttee:
and religious development; and
On .1a.nuary 30, the decision of the Supreme dates who have- received no Fedet:al fun~,
Whereas the peoples of Estonia and the
the_post-Valeola.w wtdoubtedly lncl'eilses the~'::: ·•
gaping~
a
cut
Valeo,
v.
Buckley
in
Court
other Baltic countries of Latvia and Llthu-·
anta have been forcibly deprived of these in. the Federal Election Campaign Act. ot Importance-· GS the - candidate~ personal .: ·•
wealth. B:y drawing a crucial line between es.- -; . •
197l~r. to be more faithful to the conrights by the Soviet Union; and
Whereas It has been the firm and con- stitutiona.l-tb.eory of what occurred, the dl}CI- · pen_d ituree "eontrolled by or coordinated with·
sbstent pollcy of the Government of the sion found that a gaping hole already ex- the ca.ndida.ie" (which can be 11mlted) and
Ui:uted States to support the aspirations -Ot isted. 'Ole damage was so substantial that those whieh are "Independent" (which caDthe Baltic peoples for self-determination and the Chief Justice, in his d.lssentlng opinion, not) the post-Valeo law creates a distinction
expressed the view that the entire Act should that may be !.mposslble to administer. ~
national independence:
have been stricken down sfn:ce, as altered by haps most important or all, by enabling con- ·
Now, therefore be It
be
Resolved; That we Americans of Estonian the Court's decision, It 1s "unworkable and trlbutions above the established limits to
funneled Into campaigns only through orga.descent reaffirm our adherence to the prin- Inequitable.'' In the aftermath of the Valeo case there nlzations separate from the candidate him.-'
ciples for which the United States stands and
pledge our support to the President and the are two- sets of decisions which must; be self, the post-Valeo law may sap the
by Congress, one of which is extraor- strength o! our "political party"' system. and ·
taken
Congress to achieve lasting peace, freedom,
, dinarlly difficult, and the other extraordi- foster election.s whose maJor themes are·
and justice In the world; also be It
nartly urgent. The extraordinarily difficult · selected by · issue-oriented or narrowly fae· . Resolved, That we urge the· President of
. the United States to direct th' attentltin of questlon can be taken verbatim from Chief tlonal groups; rather than by the candid&te _
__
world opinion at the United Nations' a.nd at Justice. Burger's dissent: "When central seg- or even the candidate's political p_arty.
other appropriate International forums~ the ments, key operative provisions, of this Act - These results . . . render a reconsideration
denl.al. of the rights of self-determination for are stricken, can what remains function ln of the Court-modified election laws essential.
anything like the way Congnss Intended?"-- The 1>otal system which now exists Is . one
the peoples of Estoma, Latvia, and Lithuania;
Congress w1ll obviously have to address which, In substantial and important reo'"
also be 1t ·
C ongress
Resolved, That we urge the United states . this Issue eventually.._.• I hav.e no reason specte, has been ; designed by no _
Senate to adopt Senate . Resolution 319, ex- ·to believe--and Indeed, the press reports and _approved by no President. One of (he
pressing the sense of the Senate that the sin.ce-the Valeo decision lead me to doubt-- purposes of the President's legislative pr~
signing In Helsinki orthe Find Act of the that -(the( process -of reconsideration will be posal Is t.o ass~. insofar as possible, thfll
Conference on Security and Cooperation In any less difficult or protracted than that needed reconsideration at a time when !t
can lnteUigently and dlspasslonatel_y occw:..
Europe did not change in any way ·the long- which ·proouced the 1974 Amendments.
_ Turning now. to th.e second category ot
There 1s, however,_ a second issue which
standing policy of the United States on non-·
recognition of the Soviet Union's illegal must be resolved. It· can, I thlnk,; be sepa- effects or the :Valeo decision, Its effects upon
seizure and confiscation .of the Baltic States rated from the first, I! not by logic, then at the administration ot the Federal Election '
least by ~e genius for compromise and prac- Campai-g n Act: The clear b01ding of the
of Estonia, Latvia and Lithuanian; also be 1t
ticality which is the hallmark and the pre- -· Supreme Court w-as tha1; the Federal . ElecRe3olveg, That we urge the United States
Senate and the United States ·House of R«:p- requisite of our _democratic system. And tlon Commission's composition violates the
resentatives to adopt pending bills .calling appro9Fhed with good wm and with overrld- _ Appointments Clause of the Constitutloa
for the establishment- of the Commission ·on lng concern for the national Interest by an as to all but Its Investigatory and informaSecurity and Cooperation in Europe; also sldes, 1-t need not be as difficult an Issue. t.ive powers. As you know, a majority o! tts
"
. ~
.
-.
be It
I refer to the Immediate, pressing necessity members were appointed by congressioll111
or making such _minimal adjustments as are . officers. As long as the Comml_sslonen~ are
Resolved, That we urge thil United States
absolutely essential to prevent "'the enact- - not appointed by the President with the ad·~ ... ~
Ambassador to the United NatiOlli! to reintroduce the proposal to the United Nations ment and subsequent partial invalidation of vice and consent of the Senate, or by the
General Assembly calling for worldwide the 1974 Amendments from seriously distort- President alone, the Commission cannot per-.
amnesty or an political prisoners; also be It !ng the 1976 election campaigns. Those cam- form· executive, t.e., enforcement functions~
' Resolved, Th-at copies of this resolution be -palgns are well under way; they have at all These· lnclutle primary. responsiblllty for
:forwarded to the President of the United levels-but -especially at the Presidential - bringing ci-vil actions -against violators, for
- States, the Secretary of the State, the United level-been planned and conducted on the making rules to carry out tne Act, for mak:States Ambassador to the United Nations, the basls of certain assumptions which, unless ing administrative determinations arid for
' United States Senators and Representat ives the· Constitution requires, It would be a pub- issuing advisory opinions .. The Court miti·
gated the effects of Its opinion by staying
of New Jersey and the press.
.lic disservice to upset.
·It is essentially the _s econd of these issues · its _judgment "for a period .not to exceed ·
30. days • • • 'Insofar as it affects the auwhich I wish to ~iscuss today. . . .
Let me begin with a bruf analysis of iohority of the Commission to exercise the
the principal effects of t-he Valeo decision. . duties and powers granted It under the Act .~
ELECTION LAW AS SEEN BY DEThese may be divided Into two categoriea The sj;ay seems to mean that until 30 days
PARTMENT OF, JUSTICE
whl:ch- roughly parallel the two basic issues from January 30, 1976, the Commission
which I have discussed above. First, there may continue to exercise all of the powers
are Its· effects upon what~mlght be termed given to it by statute with respect to the
the substantive provisions of the election subst!Lntive provisions which have been upOF WISCONSIN
.
,
law. A large gap has been created in that held. • . .
IN THE HOUSE OF REPRESEh"'TATIVES
Beyond the ·30-day period ·the legal situsportion. of the law which previously limited
campaign expenditures, both by candidates _ tion, If Congress does not a_ct, becomes more
Wednesday, February 25, 19:16
and by persons acting Independently o! can- ~ complicated. One safe statement Is that there
Mr. STEIGER of Wisconsin. Mr. didates. That limitation has been held In- wm be plenty of work for lawyers trying
Speaker, on February 18, Assistant At- valid except as applied to candidates who to fi_gure out the application of Valeo to contorney General Antonin Scalia appeared voluntarily accept Federal funding. Since crete situations. I will try to review some
on the Hill to out)ine the current state there Is no Federal funding for House aiid of the problem areas . . . To boi:row from
Twain, the reports or the Commission's
of the Federal election law and to pre- Senate races, no expenditure limitations are Mark
to any candidates there; nor, even total demiSe are somewhat exaggerated. The
sent the administration's proposal for applicable
said t'hat the Commission could unCourt
any
there
Is
campaigns,
1n the Presidential
·
remedying it._
limitation upon expenditures that are not l!uest!onably continue to exercise those powAlthough I do not espo~se the prectse Hcontrolled by or coordinated with the can- ers wblp:ij.il,rof'Ujij!;}ltially of an 1nvestlga.tlve
·and t~rttia.t!ve Jffi.ture, falling in the same
_..--position Mr. Scalia outlined, because I dido.te and his campaign.''
The Court upheld limitations upon contrl- gene~tegory as {P\Se powers which Conbelieve we should consider the new probNEW JERSE-Y F'EDERATXON

lems posed by the contribution limits. I
do belleve his testimony offers a noteworthy dis!;ussion of the status or the law
fQllowl.ng the ruling of the - supreiire
·
-Court. I have tflken the liberty of excerpting
the major portions of Mrr SCalia's comprehensive_testimonY, and I commend it
to my- colleagues--for careful reading and
-· consideration. -
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111bo_ have -.oi. accepted.

HON. WILLIAM A.- STEIGER
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gress might' delegate to one of Its own committees." These powers were also described
as "functions relating to the fiow or neces_- sary information-receipt, dissemination,
and Investigation."
As to those substantive provisions oi the
by the Valeo
lnvalldated
not
are
which
Act
decision, we are left In the following enforcement position. ·The criminal provisions
·of the Act can still be enforced. Title 18 of
the United States Code Includes a number
. of criminal provisions of the election law
· which are under the jurisdiction of the Fraud
Section of the Criminal Divl8ion of the Department .Qf Justice. Section 608, deal!ng
· with limitations on contributions and expenditures has, as mentioned, been truncated by the ·Court's aeclslon; but the remainder of Section 608 and other 'provisions
over which the Comml~sion has had concurrent enforcement jur!Edlctlon are left
unatrected. These Include Sections 610, 611,
and 613-617 of Title 18 which deal with contributions by banks, corporations, labor unIons, government contractors and foreign
nationals, anonymcus contributions, cash
contributions and similar matters. Com' '"plaints can be filed directly with the Department of Justice or with the CommiEslon.
Aa the law stands now, If the Commission
receives a comnlaint or 1\.as Information
concerning an apparent criminal violation
it can report the matter to the Attorney
General. ·
- The Commission can, however, no longer
bring civil actions to enforce the campaign
. financing restriction.<. The law hact'prevlously
vested in the Commlssi"-n "nrlmary jurisdiction with resoect to. the civil Pnforcement" of
the el~tlon iaws, _tncll'dlng the power to obtain Injunctive rel!ef ln certain circumstances, and to sue fn return of overpayments made by the S~retary . of the Treasury.
Aa the Court read the aJ:>pl!~able provisions,
none of these powers reC'ulred the concurrence or partlclpatlc-n cf the Attorney General; they were all held unconstitutional.
• If Congress dces not act, we wg! be faced
with the question whether the Attorney Gen. era! ~an, without further legl<latlon, assume
the civil enfcrcement re~ponslbll!tles which
the commission has been compelled to
·
·
abandon. . . .
Other Issues Involve certification of expenses, rulernaklng and advisory opln_
,.
·
ions. • . .
The Court held !n Valeo that assignment
of these powers to t_he Commission was !nconsistent with fundamental notions- of
separation of powers.
'the result of this holding Is a large gap 1n
e.dmlnlstratlon of t"e law. Unless the Con"
gress acts, there will be no clear or easy
method of handling certification or ellgibllity for funds. Treasury will of course bereluctant to disburse the slgnlfi~ant amounts
of money involved without following the
statutory certification procedure, ven when
the claim of the candidate seems clear. No
one ts specifically authcrized to take over the
prescribing of · regulations. . . .
Based on these broa:l conclusions, It seems
clear to us that legl~latlon is urgently n~ded,
and that temporary ' tnactlon-=-at least with
respect to these apminl:;tratlve provisions-•• ..._ 1s not a realistic option. As I have suggested
above, however, it Is rosslble to segregate
these features from the more - substantive
provisions calling for congres:;!onal recoilsiderat!on; _a.nd thus to facilitate the prompt
legislative action which is essential. The purposes of the President's proposal are twofold: First, to assure _the smooth operat~n of
the campaign law> durin~ the current el~tiona by making the minimal administrative
changes necessary for that purpose. Second,
.to-provide assurance that there wuf occur at
·a later date congressional reconsideration
o! the entire election law package, as sub' stantlvely altered by the Supre_me Court·~

to the Federal Election Commission, contribl!tlon ' limitations, and pr!.t:Oary and elec- '
tlon financing shall not apply to any election that oec~rs after this year except runoffs of elections held thiS year. The provisions
o! Title 18 ·which include basic measures
dealing with such matters as contributions
by corporations, unions, and government
contra~tors, and with anonymous and cash
contributions, would not be affected. In addition, the provisions for tax credits for contributions for candidates to publlc ol!lce and
the $1.00 tax check-off system would be retained. Thus, potential methods o! financing
would be available even If there were a halt
In the authority to disburse funds. In addition, this provision would not terminate the
Commission. It could continue to work on
matters relating to the ' 1976 elections .as
long after those elections as n~essary, or
on matters not related to a specific election.
· We hope that this cut-off provision will
faclll tate passage of the bill we have presented. By providing for future lapse of the
now distorted 1974 substantive changes, It
Is Intended to assure-and we believe will be
successful In achieving-thorough recon- ·
sideratlon of these problems In 1977 when
there will he time to act deliberately and
on the basis of experience. There Is no time
.t o resolve fundame_ntai differences now.
\ .
SECRETARY
DEFENSE
FORMER
JAMES SCID..ES_INGER'&,_AN ALYSIS
OF THE PROBLEMS IN AMERICAN
~REIGN AND DEFENSE POLICYMAKING 'tODAY

1HON.
-

"~

I

JACK F~ KEMP
•

•

OJ' NEW YORK

IN THE HOUSE OF REPRESENTATIVES
Wednesday, Fe'Qruary 25, 19i6
KEMP. Mr. Speaker, our former
Mr.
oe
1;o
Secretary of Defense, br. James R .
.8 ons
·Schlesinger has made a penetrating
u
•
analysis of what is probably at the heart ·
of our problems iii American foreign
and defense policymaking of late:-lre has
shown that it lies in ·the attitudes of too
many toward . both America's role in
preserving freedom and protecting our
security interests and toward the Soviet
· t ti
Union' mo t lik 1y m
en ons a.:r;d ace
s
s
.
tions in the years ahead if Amer1ca al~
lows current trends to continue.
It is as dangerous to bury our heads
the sand -in the face of Communist
aggression today as it was when we
buried our heads in the sand in the face
of Nazi Fascist- aggression in the late
.
.
'
.
thlrtie~ and early fort1es. Vf{e buned our
neut~ality
artificial
of
sand
th_e
m
heads
then. and 1t lead to war. What w11I be
the consequences of our burying our
heads again?
If anyone has any question about the
'I'hus, the terms of the present commlssl:tmers are ended upon the appointment and accuracy of Dr. Schlesinger's analysis--confirmation of the new appointees. The _ which appeared recently in Fortune
.
prov!s(on forbidding present officeholders
from being appointed Is made Inapplicable magazme-I would encourage them to
translation of Leonid Brezhthe
rea~
the
that
so
members,
Commission
present
to
President would not be barred from appoint- nev s address this ~eek before the 25th
Party Congress in Moscow. Those re·
ing Incumbents.
marks, which the Washington Star re.~ Section 4 provides that all actions heretofere taken by the Commission shall remain ported as "exuding · confidence," . show
In effect _untll modified, superseded or re- quite clearly that .the Soviet Union is enpealed according to law. This reenforces the gaged ·in exactly what Dr Schlesinger
·
statement of the Supreme Court that past
- acts o! the Commission and interim acts says t?ey are.
.,Congress cannot abdicate its constituuntil the end o! the 30-day stay are actiona! role in foreign and defense policycorded de facto validity.
Sec!on 5 provides that the laws relating making. It is time this former Secretary
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Executive Branch

Texts of Me ssa ges , New s Co nfe ren ce
Federal Election
Commission
Following is the White House text
of President Ford's proposal for continuing the Federal Election Commission: (Story, p. 435)

)

'

TO THE CONGRE SS OF THE
UNITED STATES :
In only two weeks time, unless there is
affirmativ e action by the Congress, the
Federal Election Commiss ion will be
stripped of most of its powers.
We must not allow that to happen. The
American people can and should expect
that our elections in this Bicenten nial year,
as well as other years, will be free of abuse.
And they know that the Federal Election
Commission is the single most effective unit
for meeting that challenge.
The Commission has become the chief
instrume nt for achieving clean Federal elections in 1976. If it becomes an empty shell,
public confidence in our political process
will be further eroded and the door will be
opened to possible abuses in the coming
elections. There would be no one to interpret, advise or provide needed certainty
to the candidate s with regard to the complexities of the Federal Election law. If we
maintain the Commission, we can rebuild
and restore the public faith that is essential
for a democracy.
. The fate of the Commission has been
called into question, of course, by the decision of the Supreme Court on January 30.
The Court ruled that the Commission was
improperly constitute d. The Congress gave
the Commission executive powers but then,
in violation of the Constitu tion, the
Congress reserved to itself the authority to
appoint four of the six members of the Commission. The Court said that this defect
could be cured by having all members of the
Commission nominate d by the Presiden t
upon the advice and consent of the Senate.
Under the Court's ruling, the Commiss ion
was given a 30-day lease on life so that the
defect might be corrected.
'ullv recoe:nize that other asoects o
.tJ;w ~Cop~t's d_~c~~~op 1and tha_t. }nd1e?, the

ecutive funclions r-am willing to deferuleg !Sfatlve
resolution of this problem, just as I hope the
members of Congress will defer adjustme nt
Following is the White House text
of other provisions in the interest of the
of
Presiden
t Ford's Feb . 13 veto of HR
prompt action which is now essential.
5247, the Public Works Employ ment
It is clear that the 30-day period
Act: (Story, p. 415)
provided by the Court to reconstit ute the
Commission is not sufficient to undertak e a
TO THE HOUSE OF
comprehe nsive review and reform of the
REPRES ENTATI VES:
campaign laws. And most assuredly, this
30-day period must not become a conI am returning without my approval
venient excuse to make ineffective the camH .R. 5247, the Public Works Employm ent
paign reforms that are already on the books
Act of 1975.
and have been upheld by the Court. There
Supporte rs of this bill claim that it
is a growing danger that opponent s of camrepresent s a solution to the problem of unpaign reform will exploit this opportun ity
employm ent. This is simply untrue.
for the wrong purposes. This cannot be
The truth is that this bill would do
tolerated ; there must be no retreat from our
little to create jobs for the unemploy ed.
commitm ent to clean elections.
Moreover , the bill has so many deficiencies
Therefor e, I am today submitti ng
and undesirab le provisions that it would do
remedial legislation to the Congress for immore harm than good. While it is
mediate action. This legislation incorrepresent ed as the solution to our unporates two recomme ndations that I disemploym ent problems , in fact it is little
cussed with the bipartisa n leaders of the
more than an election year pork barrel.
Congress shortly after the Court issued its
Careful examinat ion reveals the serious
opinion.
deficiencies in H.R. 5247 .
First, I propose that the Federal ElecFirst, the cost of producing jobs under
tion Commission be reconstitutecl so that
this bill would be intolerab ly high, probably
all of its six members are nominate d by the
in excess of $25,000 per job.
Presiden t and confirmed by the Senate.
Second, relatively few new jobs would
This action must be taken before the
be created. The bill's sponsors estimate
February 29 deadline.
that H.R. 5247 would create 600,000 to 800,Second, to ensure that a full-scale
000 new jobs. Those claims are badly exreview and reform of the election laws are
aggerated . Our estimates within the Adultimatel y undertak en, I propose that we
ministrat ion indicate that at most some
limit through the 1976 elections the
250,000 jobs would be created- and that
applicatio n of those laws administe red by
would be over a period of several years. The
the Commission. When the elections have
peak impact would come in late 1977 or
been complete d and all of us have a better
1978, and would come to no more than 100,understa nding of the problems in our
000 to 120,000 new jobs. This would reprecurrent statutes, I will submit to the
sent barely a one tenth of one percent imCongress a new, comprehe nsive election
provemen t in the unemploy ment rate.
reform bill to apply to future elections. I
Third, this will create almost no new
also pledge that I will work with the
jobs in the immediat e future, when those
Congress to enact a new law that will meet
jobs are needed. With peak impact on jobs
many of the objections of the current
in late 1977 or early 1978, this legislation
system.
will be adding stimulus to the economy at
I know there is widespre ad disagreeprecisely the wrong time: when the recovery
ment within the Congress on what reforms
will already be far advanced .
should be undertak en. That controversy is
Fourth, Title II of the bill provides
healthy; it bespeaks of a vigorous interest in
preferent ial treatmen t to those units of
our political system. But we must not allow
governme nt with the highest taxes without
our divergen t views to disrupt the
any distinctio n between those jurisdicti ons
approach ing elections. Our most importan t
which have been efficient in holding down
task now is to ensure the continued life of
costs and those that have not.
the Federal Election Commission, and I
Fifth, under this legislation it would be
urge the Congress to work with me in
almost impossible to assure taxpayers that
achieving that goal.
these dollars are being responsibly and
GERALD~. FORD
effectively spent.
The White House,
~ f 0 IIi)~
Effective allocation of over $3 billion
February 16, 1976
ft:~ 1-•
<,.. for public works on a project-b
y-project
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THE WHITE HOUSE
WASHI NGT ON

March 3, 1976

MEMORA NDUM FOR THE VICE PRESIDE NT
FROM:

PHILIP BUCHE N17u.13 .

SUBJECT :

Campaig n Reform Legislati on

This is in response to your request for a listing of the problems
raised by the legislati on-- the so-called "Hays" Bill -- now being
consider ed in the House (H. R. 12015) and Senate (S. 3065). Both
bills are substanti ally the same. The House Adminis tration
Committ ee is continuin g to mark up the bill, while the Senate
Rules Comm.itt ee has reported its bill to the floor. Floor
action is expected in the Senate by early next week.
Four principal problems are raised by this legislatio n:
a. Existing law establish ing ground rules for the operation
of corporat e political committe es is substanti ally altered
to their disadvan tage as cornpare d to similar committe es of
labor unions.
b. Substanti al constrain ts are placed on the independ ence
of the Federal Election Commiss ion with respect to the
promulga tion of regulatio ns, issuance of advisory opinions
and enforcem ent of the election laws.
c. The penalties which are currently available for violation
of the election laws are substanti ally weakened and, in some
respects , elirninate d.
d. In several instances "improve ments" proposed by the
Hays Bill will lead to further uncertain ty and litigation m
order to ascertain Congress ional intent and to resolve
additiona l Constitut ional questions .
These problems are detailed at Tab A, based on the Senate

.,.
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PROBLEMS PRESENTED BY S. 3065
TO RECONSTITUTE THE
FEDERAL ELECTION COMMISSION

I.

New Limitations on Corporate and Union Political Action
Committees:

A. Section III establishes a new section 321 of the Federal
Election Campaign Act (FECA) which would permit a corporation
to expend corporate funds or funds from a separate segregated
account for the purpose of soliciting funds only from shareholders,
executive or administrative personnel (employees paid on a salary
rather than hourly basis, and who have policy-making or supervisory
responsibilities) and their families. Present law permits corporations
to use corporate funds to solicit from employees and shareholders.
The bill would also change the present law which places no restrictions
on who may be solicited with funds from a segregated account.
B. This section prohibits the solicitation by both corporate
and union PAC's of an estimated 70 million non-union employees.
By a 5 to 4 margin, the Senate Rules Committee voted down an
Amendment to the bill that would have permitted solicitation of such
employees by union and corporate PAC's. It thus limits the participation of a majority of employees from one form of participation in the
political process.
C. Section III of the bill appears to limit the proliferation of
both union and corporate PAC 1 s by providing that "all contributions
made by political committees established, financed, maintained, or
controlled by any person or persons, including any parent, subsidiary,
branch, division, department, affiliate, or local unit of such person,
or by any group of persons, shall be considered to have been made by
a single political committee •••. " However, the statute then provides
that "a political committee of a national organization shall not be
precluded from contributing to a candidate or committee merely
·because the committee was affiliated with a multi-candidate political
committee which has made the maximum contribution it is permitted
to make to a candidate or committee." The effect of this provision
is to allow state and local COPEs to give their candidates the maximum
contribution even if the national COPE has given its maximum.
Affiliated corporate PAC's would not be able to do this.
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II.

Undue Limitations on Independent Regulation and Enforcement
of the Election Laws:

A. Section 109 of the bill continues the current requirement
that all regulations proposed by the Commission be submitted to the
Congress subject to a one-house veto. The bill provides that any
motion of disapproval reported by any House committee is highly
privileged and not subject to amendment on the floor. The onehouse veto is unconstitutional with respect to the regulations of an
independent agency performing Executive functions. The result
of the present veto provision has been to keep every regulation
submitted by the FEC to date from becoming effective.
B. Section 107 requires that within 30 days of issuing an
Advisory Opinion on a matter not covered by regulations, the
Commission must reduce the opinion to regulations of general
applicability which are thus subject to a one-house veto. This
requirement is retroactive to October 15, 1974, and would
effectively permit the Congress to reverse any Advisory Opinion
that has been issued.
C. Section 101 goes beyond the requirement in the present
law that all decisions be by at least a 4 to 2 vote to require that
in any such vote, there be two members of each party voting in
favor. This would create chaos on the Commission, which has had
shifting coalitions on a number of issues, with three members of a
party voting with a member of the other party. This would effectively
reverse the "Sun Pac" decision which was decided on a 4 to 2 vote
with two Democratic members dissenting.
D. Section 108 affirmatively requires that the Commission
must attempt to achieve voluntary compliance when it suspects a
violation of the law. Although not as restrictive as the House bill
which requires that no less than 30 days be spent in attempting
to gain voluntary compliance, it still imposes unnecessary burdens
on the Commission, which may inhibit it from taking prompt and
appropriate action in Court.

. .
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III.

Weakening of the Penalties Provided in the Present Law:

A. Section 108 of the Bill provides, in part, that a "conciliation
agreement, unless violated, shall constitute an absolute bar to any
further action by the Commission, including bringing a civil proceeding •••. " This may confuse any criminal prosecution by permitting
a defendant to argue that prosecution is barred because he stopped
as soon as he was caught -- ~ven though the violation may have been
serious. This can also be read as a restriction on the power of the
Department of Justice to enforce the criminal provisions over which
it must constitutionally retain jurisdiction.
B. Section 108 raises additional uncertainty as to Justice's
authority to enforce the criminal provisions of FECA by its
preference for civil enforcement, and the exclusive vesting of
civil enforcement authority in the Commission. Section 101 also
raises questions on Justice 1 s authority, in providing that the
"Commission shall administer, seek to obtain compliance with,
and forn~ulate policy with respect to, this Act and chapter 95 and
chapter 96 of the Internal Revenue Code of 1954."
C. Section 111 of the bill also reduces from felonies to misdemeanors
the maximum penalty for violation of certain provisions of FECA. It
eliminates altogether criminal penalties for such provisions as the
fraudulent misrepresentation of campaign authority or acceptance of
excessive honorariums. Possible deterrents to violation of the law are
thus substantially lessened.
IV~

The proposed amendments in the law are certain to bring new
litigation and introduce further uncertainty in the current elections:

A. Section 111 would provide a new section 320 of FECA which
would consider the "financing by any person of the dissemination,
distribution, or republication, in whole or in part, of any broadcast
or any written, graphic, or other form of campaign materials prepared
by the candidate, his campaign committees, or their authorized agents 11
as an expenditure subject to the candidate's expenditure limitation (if
he receives Federal matching funds), even though the use of his
materials was unauthorized or without his knowledge.

- 4 -

B.
Section 111 would provide a new section 323 to FECA which
shall require that any communication not authorized by the candidate
shall clearly and conspicuously so state on its face, and also state
the name of the person that financed the expenditure. This is different
from the disclosure requirement of 2 U.S. C. 434(e) upheld by the
Court in Buckley v. Valeo, at pp. 75-76, and raises again the
problems presented by the Supreme Court's decision in Tulley v.
California, 362 U.S. 60 (1959). In that case, the Court invalidated
an ordinance of the City of Los Angeles that forbade distribution in
any place under any circumstances, of any handbill which did not have
printed thereon the name and address of the person who prepared,
distributed or sponsored the handbill. The Court determined that this
identification requirement tended to restrict the freedom to distribute
information and thereby freedom of expression. Although not
conclusive as to the constitutionality of this amendment, it is typical
of litigation that can be brought if such amendments are passed.
C. The provisions of Section 107 with respect to Advisory Opinions
leaves uncertainty as to whether the Advisory Opinion itself will stand
disapproved if the regulation later promulgated is disapproved by
Congress and whether it will thus be necessary for the recipient of an
opinion to wait for congressional action or non-action in order to rely
on the opinion.
D. Section 107 precludes the Commission from issuing more than
one advisory opinion relating to a transaction or activity; thus,
persons other than the first to ask for such an opinion will not be able
to rely on that opinion as a bar to future enforcement proceedings.

.

THE WHJTC: HOUSE
WASHINGTON

March 3, 1976

MEtv'lORANDUM FOR THE VICE PRESIDENT
FROM:

PHILIP BUCHENi?t.J.'J3.

SUBJECT:

Campaign Reform Legislation

This is in response to your request for a listing of the problems
raised by the legislation -- the so-called "Hays" Bill -- now being
considered in the House (H.R. 12015) and Senate (S. 3065). Both
bills are substantially the same. The House Administration
Committee is continuing to mark up the bill, while the Senate
Rules Comm.ittee has reported its bill to the floor. Floor
action is expected in the Senate by early next week.
Four principal problems are raised br this legislation:
a. Existing law establishing ground rules for the operation
of corporate political committees is substantially altered
to their disadvantage as com.pared to similar committees of
labor unions.
b. Substantial constraints are placed on the independence
of the Federal Election Commission with respect to the
promulgation of regulations, issuance of advisory opinions
and enforcement of the election laws.
c. The penalties which are currently available for violation
of the election laws are substantially weakened and, in some
respects, elirninated.
d. In several instances "improvem.ents'' proposed by the
Hays Bill will lead to further uncertainty and litigation in
order to ascertain Congressional intent and to resolve
additional Constitutional questions.
These problems are detailed at Tab A, based on the Senate bill.

PROBLEMS PRESENTED BY S. 3065
TO RECONSTITUTE THE
FEDERAL El.. ECTION COM1v1ISSION

I.

Ne\v Lin~itations on Corporate and Union Political Action
Cornmittee s:

A. Section III establishes a new section 321 of the Federal
Election Cam.paign Act (FECA) which would permit a corporation
to expend corporate funds or funds from a separate segregated
account for the purpose of soliciting funds only from shareholders,
executive or administrative personnel (em.ployees paid on a salary
rather than hourly basis, and vlho have policy-making or supervisory
responsibilities) and their families. Present law permits corporations
to use corporate funds to solicit from. employees and shareholders. ·
The bill would also change the present law which places no restrictions
on who may be solicited with funds from a segregated account.
B. This section prohibits the solicitation by both corporate
and union PAC's of an estimated 70 million non-union employees.
By a 5 to 4 margin, the Senate Rules Committee voted down an
Atnendn"lent to the bill that would have permitted solicitation of such
employees by union and corporate PAC's. It thus limits the participation of a majority of en<ployees fron~ one form of participation in the
political process.
C. Section III of the bill appears to limit the proliferation of
both union and corporate PAC' s by providing that "all contributions
made by political committees established, financed, maintained, or
controlled by any person or persons, including any parent, subsidiary,
branch, division, department, affiliate, or local unit of such person,
or by any group of persons, shall be considered to have been made by
a single political committee ••.• " However, the statute then provides
that "a political committee of a national organization shall not be
precluded fron~ contributing to a candidate or committee merely
·because the committee was affiliated with a multi-candidate political
committee which has n~ade the maximum contribution it is permitted
to make to a candidate or conunittee. " The effect of this provision
is to allow state and local COPEs to give their candidates the maxin1.urn
contribution even if the national COPE has given its maxim.um;;'t.· H11r
0
Affiliated corroratc PAC' s would not be able to do this.
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II.

Undue Limitations on Independent Regulation and Enforcen1ent
of the Election La'.vs:

A. Section 109 of the bill continues the current requirernent
that all regulations proposed by the Commission be submitted to the
Congress subject to a one-house veto. The bill provides that any
n1otion of disapproval reported by any House cornmittee is highly
privileged and not subject to amendm.ent on the floor. The onehouse veto is unconstitutional with respect to the regulations of an
independent agency performing Executive functions. The result
of the present veto provision has been to keep every regulation
submitted by the FEC to date from becoming effective.
B. Section 107 requires that within 30 days of issuing an
Advisory Opinion on a matter not covered by regulations. the
Commission must reduce the opinion to regulations of general
applicability which are thus subject to a one-house veto. This
requirement is retroactive to October 15, 1974, and would
effectively permit the Congress to reverse any Advisory Opinion
that has been issued.
C. Section 101 goes beyond the requirement in the present
law that all decisions be by at least a 4 to 2 vote to require that
in any such vote, there be two mernbers of each party voting in
favor. This would create chaos on the Commission. which has had
shifting coalitions on a number of issues, with three members of a
party voting with a mem.bcr of the other party. This would effectively
reverse the "Sun Pac" decision which was decided on a 4 to 2 vote
with two Den1.ocratic members dissenting.
D. Section 108 affirmatively requires that the Comrnission
must attem.pt to achieve voluntary compliance when it suspects a
violation of the law. Although not as restrictive as the House bill
which requires that no less than 30 days be spent in attempting
to gain voluntary com.pliance, it still imposes unnecessary burdens
on the Comn1ission, which may inhibit it from taking prompt and
appropriate action in Court.
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III.

Weakening of the Penalties Provided in the Present Law:

A. Section 108 of the Bill provides, in part, that a "conciliation
agreetnent, unless violated, shall constitute an absolute bar to any
further action by the Comn'lission, including bringing a civil proceeding •..• 11 This may confuse any crin1inal prosecution by perm.itting
a defendant to argue that prosecution is barred because he stopped
as soon as he was caught -- even though the violation may have been
serious. This can also be read as a restriction on the power of the
Departn'lent of Justice to enforce the criminal provisions over which
it must constitutionally retain jurisdiction.
B. Section 108 raises additional uncertainty as to Justice's
authority to enforce the criminal provisions of FECA by its
preference for civil enforcement, and the exclusive vesting of
civil enforcement authority in the Commission. Section 101 also
raises questions on Justice 1 s authority, in providing that the
"Commission shall administer, seek to obtain compliance with,
and forn'lulate policy with respect to, this Act and chapter 95 and
chapter 96 of the Internal Revenue Code of 1954."
C. Section 111 of the bill also reduces from felonies to misdemeanors
the maximum penalty for violation of certain provisions of FECA. It
eliminates altogether criminal penalties for such provisions as the
fraudulent misrepresentation of campaign authority or acceptance of
excessive honorariUins. Possible deterrents to violation of the law are
thus substantially lessened.
IV.

The proposed amendments in the law are certain to bring new
litigation and introduce further uncertainty in the current elections:

A. Section lll would provide a new section 320 of FECA which
would consider the !!financing by any person of the dissemination,
distribution, or republication, in whole or in part, of any broadcast
or any vvritten, graphic, or other form of campaign materials prepared
by the candidate, his campaign committees, or their authorized agents"
as an expenditure subject to the candidate's expenditure lin'litation (if
he receives Federal matching funds), even though the use of his
materials was unauthorized or without his knowledge.
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B.
Section lll would provide a new section 323 to FECA whi<:h
shall require that any communication not authorized by the candidate
shall clearly and conspicuously so state on its face, and also state
the name of the person that financed the expenditure. This is different
from the disclosure requirement of 2 U.S. C. 434(e) upheld by the
Court in Buckley v. Valeo, at pp. · 75-76, and raises again the
proble1ns presented by the Supreme Court's decision in Tulley v.
California, 362 U.S. 60 (1959). In that case, the Court invalidated
an ordinance of the City of Los Angeles that forbade distribution in
any place under any circumstances, of any handbill which did not have
printed thereon the name and address of the person who prepared,
distributed or sponsored the handbill. The Court determined that this
identification requirement tended to restrict the freedom to distribute
information and thereby freedom of expression. Although not
conclusive as to the constitutionality of this amendment, it is typical
of litigation that can be brought if such amendments are passed.
C. The provisions of Section 107 with respect to Advisory Opinions
leaves uncertainty as to whether the Advisory Opinion itself will stand
disapproved if the regulation later promulgated is disapproved by
Congress and whether it will thus be necessary for the recipient of an
opinion to wait for congressional action or non-action in order to rely
on the opinion.
D. Section 107 precludes the Commission from issuing more than
one advisory opinion relating to a transaction or activity; thus.
persons other than the first to ask for such an opinion will not be able
to rely on that opinion as a bar to future enforcement proceedings.

THE WHiTE HOUSE

;~Ec

WASHINGTON

March 8, 1976

MEMORANDUM FOR:

JACK MARSH

FROM:

PHIL BUCHEq

Attached is a draft response to Mr. Robert Magill regarding
current legislation to reconstitute the FEC and make other
changes in the election laws.

DRAFT

Dear Bob:
Thank you for your letter of March 1 in support of the
President's proposal for simple reconstitution of the Federal
Election Commission.
The President shares your concern with respect to the
possible disruption and uncertainty in the 1976 election campaigns
that the amendments now being considered in Congress could cause.
Additionally, he is concerned with the attempts being made in
Congress to limit the independence of the Commission and to
weaken the enforcement mechanisms that are contained in the
present law.

For your information, I have enclosed a copy of

the President's latest statement in this regard.
Your interest is appreciated.
With best wishes,
Sincerely,

John 0. Marsh, Jr.
Counsellor

Mr. Robert F. Magill
Vice President
General Motors Corporation
General Motors Building
Detroit, Michigan 48202
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GENERAL 7'v10TOR.S CORPORATION
GENERAL MOTORS BUILDING
DETROIT. MICIIIGAI' 4b20?
ROBERT

F.

\tr\G!LL

\'iCE PRESiDENT

March 1, 1976
Mr. John 0. Marsh, Jr.
Counsellor to the President
The White House
1600 Pennsylvania Avenue
Washing·ton, D.C.
20500
Dear Jack:
Unfortunately it appears that some members of
Congress are taking advantage of the recent Supreme
Court ruling on the Federal Elections Commission to
attempt an extensive revision of the Federal
Election Campaign law.
It is our understanding that
the proposals under consideration would severely
limit the activity of corporate political action
corr®ittees while imposing no similar limitations on
other organizations.
If enacted, these proposals
would unnecessarily add controversy to the elections
process.
We strongly support the President's call for a
simple reconstitution of the Federal Elections
Commission. This is not the time to make illconsidered changes in our relatively ne\v campaign
law and v.1e hope that the President will no·t accept
any bill which contains such changes.
Sincerely yours,
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Wednesday 3/10/76
7:05

Bob Wolthuis said you should call Congressman Wiggins
Thursday morning because Wiggins and Rhodes are
going to hold a press conference and do some damage to
the Federal Election Commission bill that was reported
out o£ the House Committee today and apparently it is
pretty bad.
And before Wiggins and Rhodee say anything
they want to make sure they're in harmony with the White House.
I told Barry, and he will be in hls office if you need to
check anything with him.
He said he has not seen a
copy of the bill yet.
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5a05

Tem

o1. the Houe A"mlwletftdaa c.nmt•H
·to ,.a u•t tM ......_.. Yl...• • the Houe ftl"aiala
Qf tile Federal Electlca c:ampatp ad eaW tHr ....W be
.......... ~oYer tllh aftenooa.
ea~~per

•Mk•

Tu, w111 M teadlD& It over tomorrow monablc IDitead.

II ~)o~

urIAI+~J,b

;o,"fl~~......:0
~

~ct-y,

ZZS-8Z81

_,..

-

THE WHITE HOUSE
WASHINGTON

Marc h 1 5 , 1 9 7 6

MEMORANDUM FOR:

JACK MARSH
MAX FRIEDERSDORF

FROM:

PHIL BUCHEN?

SUBJECT:

Federal Election Campaign Act
Amendments of 1976, H. R. 12406

With regard to our meeting this morning with Congressmen Wiggins,
Devine and Frenzel, the minority members of the House
Administration Committee will file later this week a Minority
Report with dissenting views on the Hays Bill to amend the
Federal Election Campaign Act.
Additionally, the minority members, with the possible exception
of Jim Cleveland, will offer the following amendments to the Hays
Bill:
(1)

To strike the provisions with respect to Advisory
Opinions.

(2)

To strike the provision for termination of the FEC
after March 1977 by a one- House resolution.

(3)

To strike the provision that only violations with
respect to contributions or expenditures which in
the aggregate exceed $5, 000 may be criminally
prosecuted.

(4)

To amend the provision that would bar investigation
by the FEC of the activities of the staff of any
holder of Federal elective office.

(5)

To an1end the provision that allows for an item ,.
veto of Commission regulations and the prefe
treatment for such resolutions. (This would :
effectively continue the one-House veto provis1~
in the present law.)

- 2 -

(6)

To amend the prov1S1on relating to union and
corporate PACs to permit the solicitation by
corporations of all non-union salaried
employees and to require the disclosure of
expenditures by unions and corporations for
communications with members or salaried
employees, respectively, regarding clearly
identifiable candidates and non-partisan
registration and get-out-the-vote campaigns.

The minority members will also seek leave to offer a substitute
bill and I or a motion to recommit the Hays Bill with instructions
to report out a bill that would simply reconstitute the Commission.
They have not yet decided whether to include a termination
provision, although we have suggested the provision that was
proposed by the President.

cc:

Jim Connor

February 21, 1976

MEMORANDUM TO:

Phil Buchen

FROM:

PFC Legal Staff

SUBJECT:

Federal Election Ca·mpaign Act
Amendments of 1976 -Proposed by Senator Pel_l_ _ __

The proposed bill submitted to the Subcommittee on Privileges
and Elections by Senator Fell would seriously alter the federal
election campaign laws as they presently exist. It also appears
that this bill tracts the checklist of Representative Hays' bill
which we believe Hays will introduce on Monday. The only
provision not included in the Hays checklist is the public
financing for Congressional staffs.
The Fell bill would have the following substantial effects:
1.

Reconstitute the Federal Election Com·mission
(FEC) so that the six ·members are appointed
by the President, by and with the advice and
consent of the Senate.

2. Advisory Opinions which involve activity that
is likely to recur shall be reduced to regulation
form within thirty days.
Co·mment: This provision will cause
confusion on the part of campaign
corrrm.ittees. For example, if a
political committee receives an Advisory
Opinion from the FECit will not be able
to rely on this opirtion until it is reduced
to regulation form and not disapproved
by the Congress.
3.

Individual contributions to a political committee
are limited to $1, 000 per calendar year; political
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co1nmittees may contribute only $5, 000 to
other political committees per calendar year.
Com·ment: The present election campaign
law found constitutional by the Court in
Buckley v. Valeo provides that an individual
may contribute up to $25, 000 per calendar
year to a political committee such as the
RNC. In addition, the law places no
monetary restrictions on political committees contributing to other political
committees. For example, a political
action committee (PAC) could contribute
$100,000 to the RNC today.
4. Corporate political action committees (PAC' s) may
solicit contributions from only stockholders or
officers of a corporation; unions, however, may
solicit contributions from their members.
Comment: This amendment legislatively
overrules the FEC' s SUN PAC decision
which held that corporate PAC' s could use
treasury funds to solicit contributions for
its PAC from stockholders and their
families, and employees. The removal of
employees from this provision essentially
isolates corporate employees from in-house
political activity. Moreover, if they are
me·mbers of a union, only one group -organized labor -- will be permitted to
solicit their funds for political purposes
while at work. This provision has the
potential of creating a national political
force unequaled in power -- COPE.

-

5. If a corporation permits a contribution check-off system
for officers or the withholding of dividends for a PAC,
it must also provide a check-off system for union members
who are employees.
6. Title II of the bill provides public financing of Senate and
House elections with matching funds for both primary and
general elections after January 1, 1977.

COMPARISON OF MAJOR PROVISIONS OF THE
FELL BILL TO RECONSTITUTE THE FEC WITH PRESENT LAW
Fell Bill

Comments

Present Law
Provides for 6 voting members
selected by President, Senate
and House, and non-voting
me·mbership for Clerk of the
House and Secretary of the Senate.

(1) Provides for six member commission appointed by the
President, not more than 3
members affiliated with t:1e same
political party

(2) Requires candidates and committees to keep records of
contributions only in excess of
$100.

Presu·mably candidates for
Presidential matching
funds will have to continue
to keep records to determine eligibility for funds

Requires candidates and committees
to keep records of contributions in
excess of $10.

(3) Requires the FEC to convert
advisory opinions of general
applicability to regulations
subject to one house congressional veto within 30 days of
issuance

One house veto provisions
in pre sent law and the
proposed bill are unconstitutional.

No time limit on when FEC must
submit regulations.

(4) Lin1.its individuals to contributions of no more than $1000
to any political committee
supporting federal candidates.

Would seriously impair
the RNC, Boosters and
Congressional campaign
co·mmittee in their
fund raising efforts.

I

Individuals can contribute up to
$25, 000 per year to multicandidate
political committees supporting
federal candidates

.
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-2Pell Bill

Com·ments

(5) Limits political committees from
contributing ·more than $5, 000 to
any other political committee,

(6) Limits expenditure of corporate
funds to solicit and administer
political contributions only from
a stockholder or officer of the
corporation. Effective date of
prohibiting the current usc of
corporate funds to solicit and
administer funds from employees
is 30 days from enactment.

(7) Public financing for primary and
general elections for House and
Senate seats beginning in 1977.

.
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Limits transfers between
multicandidate committees,
including the RNC and
congressional campaign
committees.

Present Law
Political committees are now
limited to $5, 000 only if they are
contributions to a single candidate
co·mmittee, or if ear1narked for a
particular candidate,

Corporate PACs would be
severely limited if not
eliminated. No corporation would have a checkoff for a corporate PAC
if the Pcll bill passes because it mandates the same
for the union. Effectively
closes off the vast majority
of the white and blue collar
work forces to participation
in any corporate PAC.

Permits corporations to expend
corporate funds to solicit and
administer voluntary political
contributions from e·mployees
and stockholders.

This is the only constitutional way to limit
expenditures in congressional and Senatorial
races.

No comparable provision.
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