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DEPARTMENT OF STATE
THE LEGAL ADVISER
WASHINGTON

March 16, 1976
TO

Mr. Philip W. Buchen,
Counsel to the President

FROM

L - Monroe Leigh

SUBJECT:

Case Act Procedures and Department of State
Criteria for Deciding What Constitutes an
International Agreement

\lt L .

Attached is a copy of a memorandum prepared in my office
setting forth the criteria applied by the Legal Adviser when
making determinations whether any arrangement or document, or
series of arrangements· or documents, constitutes one or more
international agreements under the Case Act (P.L. 92-403;
approved August 22, 1972}. As you know, that Act requires
the Secretary of State to transmit to the Congress all international agreements other than treaties no later than sixty
days after their entry into force.
The memorandum also emphasizes the paramount necessity of
transmitting concluded agreements to the Assistant Legal
Adviser for Treaty Affairs in the Department of State no
later than twenty days after their entry into force in order
to enable the Department to meet the sixty-day requirement of
the Case Act.
This material has been sent to all U.S. diplomatic posts
abroad, to all key Department of State personnel in Washington,
and to the general counsel of the several departments and
agencies of the Government.
I should be most appreciative if you would be good enough to
have copies of the attached memorandum distributed to all
personnel in your agency whose responsibilities may result
in the negotiation and conclusion of international agreements,
whether agency-level arrangements, implementing or operating
agreements, or government level agreements.

Attachments:
1. Memorandum
2. Rush letter

THE WHITE HOUSE
WASHINGTON

July 15, 1976

MEMO FOR:

PHIL BUCHEN

FROM:

KENLAZARU+

Attached letter and memorandum are for your signature.
Although it would seem clear that Scalia will also find
the proposal to be constitutionally infirm, this strikes
me as an appropriate way in which to deal with Senator
Clark's request.

Attachments

ME~odORANDUM

NATIONAL SECURITY COUNCIL

July 23, 1976

MEMORANDUM FOR:

MAX FRIEDERSDORF

FROM:

LESJANKA¥

SUBJECT:

Impending Congressional Action on
Executive Agreements

As you will recall the President met with Senator Case and Representative
Zablocki a year ago in June and elicited their agreement to delay legislation concerning executive agreements (EAs). This issue is once again
alive. Chairman Morgan is sponsoring H. R. 4438, which would require
the President to transmit to Congress copies of EAs that concern national
commitments; should Congress pass a concurrent resolution expressing
disapproval of an agreement, it would be nullified. Senator Clark is
sponsoring S. Res. 486, which reaffirms the constitutional treaty power
of the Senate by restricting the scope of EAs. Of the two resolutions,
S. Res. 486 is the most extreme, permitting the Senate to require
significant political, military, or economic commitments to be submitted as treaties.
Over the past three weeks, both Zablocki and Clark have held hearings
on their legislation; Zablocki's concluqed this week. Eight persons
testified in favor of such legislation:
-- Historian Arthur Bastor, University of Washington, stated that
the intent of the Framers was that Congress has a right and responsibility
to demand that EAs be subjected to scrutiny by either the Senate. or both
Houses, and to disallow it if it constitutes a commitment that Congress
has not made, and is not willing to make.
·
-- University of Chicago Law Professor Gerhard Casper found the
"framework" legislation of H. R. 4438 an attempt to implement Constitutional powers, and create a reasonable balance between the Executive and
Legislative branches.
--ABA Chairman John
not those made pursuant to legislation·.

-2-

--Raoul Berger, who wrote a book on executive privilege, stated that
the President is not constitutionally empowered to enter into EAs unilaterally,
unless they are based on his treaty power.
-- Lawyer Ann Holland stated that the Constitution does not prohibit
the use of the legislative veto over EAs; she advocates the provisions of
H. R. 4438.
-- Former Ambassador to Romania Leonard C. Meeker argued that
H. R. 4438 should be enacted only if a determined effort to create joint
branch cooperation fails.
-- Fletcher Law Professor Ruhl J. Bartlett supported H. R. 4438,
believing that Congress' role in foreign policy should be increased, and
Presidential EAs should be congressionally examined.
-- With regard to Clark's S. Res. 486, Arthur Bas tor, taking a strict
constructionist view, cited references of the Framers' intentions with
regards to the branches' powers; in short, the Executive has usurped prerogatives, and the Senate must reaffirm them.
-- Princeton Professor Richard Falk stated that S. Res. 486 could
provjde a valuable additional legislative step towards the roles of both
branches in the setting of significant commitments to foreign governments.

In support of the Administration's position, State Legal Advisor Monroe
Leigh, Assistant Attorney-General Antonin Scalia, and University of
Virginia Professor John Norton Moore cited constitutional and legal
references to show that the Congress. would seriously encroach on
Executive power by these resolutions.
One more day of hearings will be held this next week on S. Res. 486. While
Clark appears willing to move cautiously, members of the HIR.C strongly
feel that H. R. 4438 will be reported. Some revisions have been suggested
for .both resolutions, which could make them a few degrees more acceptable
to the Executive. It was felt by those in favor of the legislation that the
Executive's promise of consultation and cooperation had not been fulfilled.
I will keep you posted on further developments, but I feel that we are headed
for another tug-of-war, because Zablocki, Morgan, and Clark all strongly
feel that the Executive won't cooperate and consult, unless it is bound to
do so. You may wish to alert the President to this cloud on the horizon.
"

cc: t.-phil Buchen
Bill Kendall
Charlie Leppert
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MEMORANDUM FOR THE HONORABLE PHILIP W. BUCHEN
Counsel to the President
Re :

S . Res • 4 3 4

This is in response to your memorandum which asks
for our views on S. Res. 434, the Treaty Powers Resolution.
The resolution declares that "any international
agreement which involves a significant political, military,
or economic commitment to a foreign country constitutes a
treaty and should be submitted to the Senate for its advice
and consent" (Sec. 2(c)).
It provides that the Senate may
pass subsequent resolutions which find that such agreements
should have been submitted as treaties (Sec. 4(a) (1)).
If
such a resolution is passed then the Senate will not consider funding the agreement unless it is submitted and approved as a treaty.
It is obvious at the outset that the resolution is
based on a false premise. Contrary to what §2(c) asserts,
not all international agreements constituting significant
political, military or economic commitments to a foreign
country are treaties under Art. II, Sec. 2, Cl. 2 of the
Constitution.
In fact, the great bulk of our commitments
to foreign countries are made by executive agreements specifically authorized by statute. See, ~·~·' the Foreign ·
Assistance Act of 1961, 22 U.S.C. §2151; the International
Security Assistance and Arms Control Act of 1976, P.L. 94329. The Senate, of course, participates in passing such
laws. Although such commitments could be submitted as
treaties, the Executive is entitled to rely on existing
statutory authorization and appropriations where applicable
to make executive agreements.
S. Res. 434 is a simple resolution of the Senate
and cannot alter existing statute law. This point has been
conceded by Sen. Clark, its sponsor, on the-Senate floor;
and he has introduced a substitute resolution, S. Res. 486,
which makes it clear that, except insofar as the Senate's
internal procedures are concerned, resolutions adopted under
the new procedure would have no effect other than the ex-,.,..~- -.
pression of the "sense of the Senate." 122 Cong. Rec.
fON,O''·
S 11415-17, July 1, 1976. Thus, where there are alrea~'
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-2appropriations and authorizations available for an agreement, neither S. Res. 434, nor S. Res. 486, nor any future
resolution adopted under either, purports to negate them.
If there are no appropriations available and a
special appropriation is needed for an agreement, then the
Senate can always decline to approve it. If it chooses,
in addition, to pass a resolution explaining its failure
to pass the appropriation by asserting that it feels a
treaty should have been written, that is assuredly the
Senate's prerogative.
Since the resolution embodies an erroneous premise,
concerning the necessity of proceeding by treaty, we beIt does not, however, appear
lieve it should be opposed.
to be unconstitutional.

0~·
Anto~~a

Assistant Attorney General
Office of Legal Counsel
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THE WHITE HOUSE
WASHINGTON

July 15, 1976

MEMORANDUM FOR

The Honorable Antonin Scalia
Assistant Attorney General
Office of Legal Counsel

Attached are the following materials: {I) a copy of S. Res. 434;
(2) a memorandum on the bill prepared by the Office of Legislative
Counsel in the Senate; and (3) an analysis setting forth the
opposition of the Department of State to the proposal.
May I have your views regarding
practicable. Thank you.

thi~

legislation as soon as

i~w!3Buchen

Counsel to the President

Attachments

THE WHITE HOUSE
WASHINGTON

July 15, 1976

Dear Senator Clark:
In response to your letter to the President dated
June 30 relative to S. Res. 434, I have requested
an opinion from the Office of Legal Counsel at the
Department of Justice regarding the constitutional
issues posed by the legislation.
The issues involved are of great significance, as
you indicate, and I want the President to be fully
informed before he reaches any conclusion.
As soon as possible, I will write you again on
this matter.
Sin,erely, ..

1~.~

Counset to the President

The Honorable Dick Clark
United States Senate
Washington, D. C. 20510

IN THE SENATE OF THE UNITED STATES
APRIL 14, 1976

Mr. CLARK submitted the following resolution; which was referred to tlie
Committees on Foreign Relations, Rules and Administration, the Judiciary, Appropriations, and the Budget jointly by unanimous consent
MAY

6,1976

Previous order vitiated; committees discharged; and ordered held at the desk,
·
· by unanimous consent
··
' •·
MAY

6,1976

By unanimous consent, referred to the Committees on Foreign Relations,
Armed Services, the Judiciary, Appropriations, and the Budget with
authority for each to report individually
'

~

'

RESOLUTION
Relating to the treaty powers of the Senate.
1
2

Resolved, That this resolution may be cited as the

''Treaty Powers Resolution".

3

PURPOSE, FINDINGS, AND DECLARATION

4

5

the intent of the framers of the Constitution and to insure,

6

through use of the legislative power of . the Senate, that no
;

I

,

.l

7 international agreement constituting a treaty will be irr;tple-.
8

mented by the Senate without its prior advice and consent tq

9 ratification of that agreement.

v

3

2
1

(b) The Senate finds that-

CONSENT

1

2

( 1) article II, section 2, clause 2, of the Constitu-

2

SEc. 4. (a) ( 1) The Senate may, by resolution, find

3

tion, empowers the President "by and with the advice

3

that any international agreement hereafter entered into which

4

and consent of the Senate to make treaties, provided

4 has not been submitted to the Senate for its advice and

5

two-thirds of the Senators present concur";

5 consent constitutes a treaty under section 2 (c)

of this

resolution.

6

(2) the requirement for Senate advice and consent

6

7

to treaties has in recent years been circumvented by the

7

( 2) Any such resolution shall be privileged in the same

8

use of "executive agreements"; and

8

manner and to the same extent as a concurrent resolution of

9

the type described in section 5 (c) of the War Powers Res-

9

( 3) the Senate may, for its part, refuse to authorize

10

and appropriate funds to implement those international

10 olution is privileged under section 7 (a) and (b) of that

11

agreements which, in its opinion, constitute treaties and

11

12

to which the Senate has not given its advice and consent

12

13

to ratification.

13 joint resolution or any amendment thereto, or any report of

14

(c) The Senate declares that, under article 2, section 2,

14 a committee of conference, which authorizes or provides

15 clause 2, of the Constitution, any international agreement,

15 budget authority to implement any international agreement

16 which involves a significant political, military, or economic

16 which the Senate has found, pursuant to subsection (a) of

17 commitment to a foreign country constitutes a treaty and

17 this section, to constitute a treaty under section 2 (c) of this

18 should he submitted to the Senate for its advice and consent.

18

resolution unless the Senate has given its advice and consent

19

19

to ratification of such agreement.

.ADVICE

law.
(b) It shall not be in order to consider any bill or

20

SEc. 3. It is the sense of the Senate that, in determining

20

(c) Any ( 1) committee of the Senate which reports any

21

whether an international agreement constitutes a treaty

21

bill or joint resolution, and ( 2) committee of conference

22

under section 2 (c) of this resolution, the President should,

22

which submits any conference report to the Senate, authoriz-

23

prior to and during the negotiation of such agreement, seek

23

ing or providing budget authority to implement any such

24

the advice of the Committee on Foreign Relations.

94TH CONGRESS
2D SESSION

~

s• RES• 434

~.......

0
........

;:.....

0

RESOLUTION
Relating,.to the treaty powers of the Senate.·.

By M_r. CvARK
APRIL . 14, 1976

Referred to the Committees on Foreign Relations,
Rules and Administration, the Judiciary, Appropriations, and the Budget jointly by unanimous
consent
MAY 6,1976
Previous order vitiated; committees discharged ; and
ordered held at the desk, by unanimous consent

0

00

MAY 6,1976
By unanimous consent referred "to the Committees on
Foreign Relations, Armed Services, the Judiciary,
Appropriations, and the Budget with authority for
each to report individually

THE WHITE HOUSE
WASHINGTON

July

13~

1976

MEMORANDUM FOR:

KEN LAZARUS

FROM:

PHILIP

BUCHEN~

Please examine the attached memorandum and
get back to me promptly with your preliminary
review and your suggestion for either
submitting the issue to Nino or our sending
a reply.
Attachment

MEMORANDUM

3941
NATIONAL SECURITY COUNCIL

July 9, 1976

MEMORANDUM FOR:

PHILIP W. BUCHEN

FROM:

Jeanne W.

SUBJECT:

Letter from Senator Clark
on Treaty Powers

Davi~

It appears that this issue is more a legal, constitutional matter
than a substantive .foreign policy matter and that the requested
further direct reply might more appropriately come from you
than .from Brent Scowcroft.
If you agree, we would appreciate an opportunity to concur in

your proposed response.

Jul

2, 197
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•/illcall.iJl9 to Gen. SCowcroft for
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DIRBC!' REPLY

DICK CLARK

COMMI"ITEES:

IOWA

AGRICULTURE AND FORESTRY
FOREIGN RELATIONS
RULES AND ADMINISTRATION
SPECIAL COMMITTEE ON AGING
WASHINGTON, D.C.

20510

June 30, 1976
P:resident Gerald Ford
Tre White House
Weshington, D.C.
Dear Iv!r. President:
I am writing to convey my concern over two constitutional propositions
acvanced in a recent legal opinion by the Department of State relative to
a 3enate Resolution I had introduced regarding treaty powers. (S. Res. 434)
In this opinion, the Department's legal counsel, Monroe Leigh, advances
t-wo constitutional objections to my resolution. They are:

(1) That refusal to fund a valid executive agreement would, as it was
s:r;elled out in a cover letter by Ambassador Robert J. McCloskey to Chairman
Jchn Sparkman, violate "the constitutional requirements for passage of a
mcney bill designed to implement a properly authorized and legally binding
agreement."
(2) That the Senate has no constitutional power to establish this rule
of' internal procedure.
Mr. President, I believe it is fair to say that these two contentions,
ta teen together, represent one of the broadest assertions of executive power
tb'lt has yet been made by any administration on the treaty powers issue.
I would submit, Mr. President, that the first claim is patently unsound-the Congress, even if it disagrees with an executive agreement or consiiers that agreement beyond the President's authority, must nonetheless
pr wide the funds to implement it.

th~t

The second assertion is a flagrant violation of Article I, section 5,
2 of the Constitution, which provides that "Each House may determine
th3 Rules of its proceedings ... " In an opinion I requested from the Senate's
Le ~islati ve Counsel, it was found that the pertinent section 4(b)) of the
Resolution was "clearly constitutional as an exercise of the rule-making power •.. "
cl~use

Mr. President, in light of the far-reaching significance of the Departme1t's opinion on these critical issues, I ask your view on whether these
twJ propositions represent the true position of this administration.
Sincerely,

~~
Dick Clark

DC/bvv
En,·losures

UN. TED STATES SENATE

OFFICE OF THE LEGISU.TlVE COUtiSFl.

MEMORANDUM FOR SENATOR CLARK
This memorandum is in response to your letter to
Mr. Littell requesting the opinion of thls Office as to
the constitutionality of section 4 (b) of S. Res. 434
(94th Congress, 2d session) and the comments thereon
by 14onroe Leigh, Legal Adviser, Department of State.
The Constitution provides that

11

Ea.ch House may

determine the Rules of its Proceedings . •
I, section 5, clause 2.

11

Article

This broad grant of authority

is limited only by the specific exceptions set forth in
section

1),

5:

the requirements respecting a quorum (clause

keeping and publishing a journal (clause

~ertain votes (clause

3),

3),

and adjournment (clause

recording

4).

No

other exception is provided by the Constitution.
The Supreme Court has, accordingly, construed the
rule-making pmver liberally.

144

U.S. l

(1892),

In United States v. Ballin,

the Court upheld the validity of a

rule relating to quorums, stating that
disadvar:!.tages 11 and

11

11

the advantages or

the 1visdom or folly 11 of the rule did

not npresent any matters for judicial consideration.

11

It continued:
.With the courts the question is onl <~
one of po-.'ler. The Constitution empm·;ers ~
each house to determine its rules of pro-~
ceedings. It may not by its rules ignore
constitutiona.l restraints or violate
~damental rights, and there should be a

..

-··---.-----'--'r""'!' ..---·---:-----·'-.. -------~------ -------~

Ur'ITED STATES SENATE:
OFFICi: OF THE LEGISLATIVE COUNSEL

-2reasonable relation between the mode or
method of proceeding established by the
rule and the result which is sought to
be ~ttained. ~ut within these limitations
all matters of method are open to the
determination of the house~ and it is no
impeachment of the rule to sa.y that some
other vmy l'lould be better, more accurate
or even more just. It is no objection
to the validity of a rule that a different
one has been prescribed and in force for
a length of time. Tne power to make rules
is not one which once exercised is exhausted.
It is a continuous pm·:er, always subject to
be exercised by the house~ and within the
limitations suggested, absolute and beyond
the challenge of any other body or tribunal.
Id. at 5.
Applying these standards to section

4 (b) of S.

Res. 434~ it is clear that the rule established~ v;hich
causes a point of order to lie against the consideration
of a measure providing funds to carry out certain executive
agreements~

does not "ignore constitutional restraints or

violate fundamental rights".

The Constitution provides

that no moneys can be dra1m from the Treasury except
pursuant to appropriations made by law (article I~ section
9~

clause 7)~ but it does not place any restraint on the

power of Congress to refuse to appropriate funds, nor does
it contain any restraint against the adoption of rules

l
I

j

rlhich might facilitate such a rei'usal.

It is also clear

that a "reasonable relation" exists between the method
established by section
sought to be achieved.

-.

-

4 (a) (1) and the result which is
The result sought

lfr~JTED STATES SENATE

Off:CE Of TliE LEGISLATIVE COUNSa

-3Resolution~

that set forth in section 2 (a) of the

namely, "to insure, through use of the legislative
power of the Senate~ that no international agreement
constituting a treaty v1ill be implemented by the Senate
without its prior advice and consent to ratification
of that agreement."

The method established for achieving

that result is to allow a point of order to be made
against the consideration of any measure

~~hich

provides

fu_flds to carry out an executive agreement Hhich the
Senate (as indicated by simple resolution) should be
submitted as a treaty.

This method, it appears, could

accomplish the result sought.
Under the language of Article

I~

section 5, clause 2

of the Constitution, therefore, and under the construction
given that provision by the Supreme

Court~

the rule proposed

to be established seems clearly constitutional.
Turning to the comments of Mr. Leigh, we note that
he objects to the adoption of this rule on the grounds
that it lvould "permit one Senator to block a particular
and important type of legislation" and would thus "be
a serious distortion of the legislative process and of
the Constitutional requirements for the passage of legislation."
Such a

rule~

he believes, would "impair the Constituti::.mal

process under Article

I~

section 7 . . .

II

-r . .

r--.--~-~-

·7·---------

Uf':!TED STATES SENATE

OFFICf. OF THE LEGISLATIVE COUNSEL

-4Simply summarized, article I, section 7 requires
that revenue bills originate in the House; establishes
the veto power and a procedure for overriding a veto;
and requires that measures having the force and effect
of law be presented for Presidential signature.

Article

I, section 7 thus contains no provision relevant to the
adoption of the proposed rule, nor has any court ever
construed the provisions of article I, section 7 as
prohibiting the adoption of or invalidating a procedural
rule of the Senate or the House of Representatives.
The proposed rule would not "permit one Senator to
block 11 legislation.

At least two, and possibly three,

majority votes of the Senate would be required in order
to block such legislation.

First, a majority vote would

be required to adopt S. Res. 434, which establishes the
rule giving rise to points of order.

Second, a majority

vote would be required to adopt the single resolution of
the Senate giving rise to a point of order with respect
to a particular executive agreement.

Third, if a point

of order is made, under the procedural rules of the Senate,
the Presiding Officer must first rule on the point of order.
Any Senator may appeal the ruling of the Presiding Officer
and the Senate by majority vote either sustains or overrules

·.
UNITED STATES SENATE

OFfiCE OF THE LEGISLATIVE COUNSEL

-5~

..
that ruling.

In effect the Senate by majority vote

has the pmver to determine whether a point of order lies.
Both the Senate and the House of Representatives
have numerous procedural rules relating to the consideration
of bills, resolutions, and amendments under which points
of order can be made.

See, e.g., Rule XVI of the Stru1ding

Rules .of the Senate; sections 303, 3ll, .401, and 402 of
the Congressional Budget Act of 1974.
It is therefore the conclusion of this Office that
section 4 (b) of S. Res. 434 is clearly constitutional as
an exercise of the rule-making power granted the Senate
under Article I, section 5, clause 2 of the Constitution.
Respectfully submitted,

June 25, 1976

!
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Michael J. Glennon
Assistant Counsel

DEPARTMENT OF STATE
Wa\hinctor. 0 C.

?.- 1:17fi
.."J \"'

205~0

0ear Mr. Chairman:
The Secretary has asked me to thank you for
your letter of April 19 requesting our comments on
proposed Senate Resolution 434, relating to the
treaty powers of the Senate, and to reply on his
behalf.
Please find enclosed a memorandum from the
Legal Adviser of the Department of State setting
forth the Executive Branch position with respect to
S. Res. 434. As discussed in detail in the memorandum, we believe that the proposed resolution
contains a number of legal and practical drawbacks
which render it deficient within the constitutional
and statutory framework of U.S. law, as well as
administratively unworkable.
The following are the
principal objections in su~mary form.
1. The Constitution vests the power to make
treaties in the President, by and with the advice
and consent of the Senate. S. Res. 434 would grant
to the Senate an aspect of treaty-making which the
Constitution does not contemplate.
2. A procedure permitting Senate designation
of particular instruments as treaties would appear
to conflict with the President's constitutional
position as sole negotiator for the nation in international relations.

.·

The Honorable
John J. Sparkman,
Chairman,
Committee on Foreign Relations,
United States Senate.
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3. The Congress may not appropriately interfere
with executive ~greements concluded under the authority
of the President ' s independent constitutional p~ers .

-

4 . The intent of Section 4(a) {1) of s . Res . 434 ,
permitting the ~enate to designate an executive agreement as a treaty , is not clear . It is open to four
alternative interpretations , all of which raise
constitutional questions:
a.
If the intended interpretation is to
convert an executive agreement legally in force
into a treaty no·t in force until . approved by
the Senate and ratified by the President ,
such conversion by means of a Senate resolution
would not be consistent with Article I , § 7 of
the Constitution .
b.
If the intended interpretation is that the
executive agreement and its legal authorization
\~uld remain in full force and effect , the
Senate ' s designation of the agreement as a
"treaty " \-vouid not be sufficient to permit a
change in the constitutional requirements for
passage of a money bill designed to implement
a properly authorized and legally binding
?-greement .
c. If the intended interpretation is that the
designation would mean that the agreement "should
have bee.n " or " should be " submitted as a treaty ,
this hortatory statement cannot affect the
validity of the agreement or its legal authori~
zation , and thus the funding procedure would be
subject to the same deficiencies as in {b ) .
If the intended interpretation is that the
d.
designation ~~uld be made for agreements before
thel.r entry into force , .it \vOuld pose the
problem that the Senate cannot by resolution
preclude the entry into force of agreements
previously authorized by statute , . by treaty,
or by the Constitution .
The proposed resolution also entails practical
problems \vhich , in our vie\V' render it un~rorkable .
Among those problems are the following . Rghts and
obligations , both private and governmental , \·lhich

,

-

3 -

had accrued under an agreement would be rendered
uncertain by its conversion into a treaty . Foreign
nations might feel compelled to insist upon a treaty
in all cases to avoid uncertainty . Moreover , s . Res .
434 would create uncertainty with respect to multilateral executive agreements , which may go into and
then out of force for all the parties depending upon
the Senate ' s designation .
We continue to believe that full and continuous
consultation between the two branches , as in the case
of the recent treaty with Spain on defense cooperation ,
represents an approach more likely to achieve the goals
shared by both branches than the proposed resolution.
The Office of Management and Budget advises that
there is no objection from the standpoint of the
Administration 's program to the submission of thi s report
and of its accompanying memorandum by the Legal Adviser .
Sincerely yours ,

I·

/L4.+~ c~}:u;
Robert J . McCloskey
Assistant Secretary for
Congressional Relations

Enclosure :
Legal Memorandum .

''

I
I.I

' .
DEPARTMENT OF STAT E
Washini;!on, D .C. 20520

MEMORANDU!-1.
subject :

Proposed Senate Resolution 43 4 Relating to
the Treaty Powers of the Senate

This memorandum considers legal questions posed by proposed
Senate Resolution 434 relating to the treaty powers of the
Senate . Section 2 (c ) of that resolution is a "declaration"
by the Senate that " any international agreement , which
involves a significant political , military , or economic
cornmatment to a foreign country constitutes a treaty
and should be submitted to the Senate for its advice and
consent ."
Section 4(a ) of the resolution purports to empower the
Senate by simple resolution to find that a particular
executive agreement " constitutes a treaty ."
Once such a finding has been made , it shall not be in order
for the Senate to consider any authorizing bill or other
budget authority to implement any international agreement
which the Senate has designated to be a treaty within the
meaning of section 2 (c ) unless the Senate has previously
given its advice and consent to ratification of the agreement .
In our view, the proposed resolution contains a number of
practical and legal difficulties which render it qqministrati~ly
unworkable an
eficient within both the constitutional
and s atutory framework of U.S. la •
LEGPL DEFICIENCIES

General Constitutional Considerations
1.
The proposed resolution assumes that the Constitution
authorizes the Senate to "declare " vrhat constitutes a treaty
(section 2(c )), and to designate an executive ag~
treaty (section 4 (a )( l )). Yet the Constitution provides, in
Article II , section 2, that the President " shall have power
by and with the advice and consent of the Senate , to make

·
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I
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treaties , provided bvo-thirds of the Sena·tors present concur . "
The power, _by and with the advice and consent of the Senate ,
to "make" treaties is specifically granted to the President ,
and is not given to the Senate . The proposed resolution ,
however, _lvould appear to give the Senate precisely that
pO\·ler .
In our view, ~this can be accomplished only by means
of a constitutional amendment, and not by legislation or a
sense-of-the-Senate resolution.
·

;

It may be recalled that the Constitutional Convention in
Philadelphia did consider whether the power to "make" treaties
should be vested in the Senate, rather than ·the President .
This idea was rejected . Farrand points out that, "The
Committee had recommended that the power of appointment and
the making of treaties be taken from the Senate and vested in
the President ' by and with the advice and consent of the
Senate . ' With surprising unanimity and surprisingly little
debate , these important changes \'Jere agreed to . " · {M. F.arrand,
The· Fr·a ming ·of -the· Cons·t·i·tution· of the un·it·ed s·tates, p . 171
(1913l). Professor Henkin states that the Founding Fathers
were "eager to abandon treaty-making by Congress which, under·
the Articles of Confederation , appointed negotiators, wrote
their instructions , followed their progress , approved or
rejected their product ..• . And so , the Constitution gave the
power to make treaties to the President but only with the
advice and consent of bvo-thirds of the Senators present . "
(L . Henkin , Foreign· Affa·irs ·and the Constitution, p. 129
(1972)) .
The proposed resolution \VOuld, if passed and
implemented , constitute a step back towards the abandoned
system of treaty-making of th Arti
f
nfederation . It
is true that S
esignation of an agreement as a treaty,
follO\'led by advice and COnsent to ratification , WOUld leave
the President free to ratify the treaty or not as he wished ;
at the same time it ~uuld arrogate to the Senate an aspect of
treaty-making which our constitutional structure does not
contemplate .
In the op1n1on of the Department of State , designation
2.
by the Senate of an executive agreement as a treaty also would
be a constitutionally questionable interference with the
negotiating powers of the President . The question of whether
a legally- authorized international agreement should be a
treaty or an executive agreement is . one of great difficulty ,
and there are no hard and fast legal rules distinguishing
the two forms .
In 1952 , Senator Bricker of Ohio , upon
introducing a version of his proposed constitutional amendment ,
said :
·

I',..
'

,.

..-

- 3 I found it very difficult in my own mind to define
an executive agreement , or what ought to be an
executive agreement~ -and .\'That ought to be encom:?assed
by a treaty .•. • No attempt is made in the amendment
to define the subject matter appropriate for an
executive agreement . It is probably impossible to
draw a satisf~ctory line of demarcation even in a
statute . ,It would be unwise to make the attempt in
a constitutional amendment .
In dealing with the same problem , Arthur Sutherland , Professor
of La\'1 at the Harvard Law School , '\\TOte as follows :
T\~

things are certain : They [executive agreements ]
have been used from the earliest days of the
independence of the United States; and thought~ul
men have during all that time been unable to supply
'what the Constitution lacks - a clear distinction
1
between what is appropriate matter for executive
1agreement , and what should be handled by treaty '\\~th
Senatorial concurrence • . . • ¥e are as puzzled as
!President Monroe was in 1818. If we knew what was
essentially treaty-like , we could define executive
1agreements by exclusion; but it is no more possible
1 !~~~r ~a~n~~~~r~n his to define one unknown in

0

·\.

Wnenever the President is legally authorized to enter
into an international agreement , whether his authorization
is derived from a statute , a treaty , or the Constitution , ~
he has to make a choice between treaty or executive agreement .
There are necessarily many legal and political variables he
must take into account in making that choice . Among the
legal considerations are the following: t~e constitutional
sources of authority; whether the agreement 1s intended to
affect state laws; whether the agreement can be iven effect
withou~ e enac men
e 1s a 1on by the
Congre ; an pr1or United States and interna 1ona practice
, with respect to similar ag reements.
There are also a number of political variables that must be
considered by the President . Among them are the degree of
formality desired for an agreement , the need for prompt
conclusion of an agreement , and the desirability of concluding
a short-term agreement . The President also examines the
extent to which the agreement involves commitments or risks
'"affecting the nation as a whole .

...
- 4 None of the legal or political variables standing alone is
sufficient, and in many cases, they point in different
directions .
However, the President, as _negotiator for
the nation, must consider all -the variables , inciuding
political considerations which necessarily involve larger
issues of our relationship with the foreign nation involved .
l~at d~gree of formality to give an agreement , for example ,
touches directly on,foreign policy questions that form part
of the negotiating process . To permit the Senate to
designate \vhat shall be a treaty is to remove these political
issues from the province of the Executive Branch and to give
them to a house of the Congress not immediately involved in
the negotiating process . A Senate decision on how much
formality to give an agreement with a foreign nation , or a
decision on the necessity of prompt conclusion of the
agreement , would, in our view, be a constitutionally quest onable interference with the President ' s role as negotiat~ Asll
the Supreme Court stated in the case of United Sta·tes·---""0'.
Curti·ss wr·ight, "[The President) alone negotiates. Into ~heJ
field of negotiation the Senate cannot intrude ; and Congress
itself is powerless to invade it . "
(299 u.s . at 319 .)
3.
The resolution also raises serious constitutional questions
in respect of executive agreements concluded solely upon the
authority of the Constitution . 11hile the vast majority of
executive agreements are authorized by statute or treaty , there
are some agreements (Department of State figures indicate
·about 2 -- 3% of the total ) that are concluded solely under
1
the President ' s independept constitutional authority. The .
Congress may not constitutionally interfere w1th such ~gree-. ·
rei ts , either by statute or resolutio~ .
.

3

The legal right of the President to enter into executive
qgreements pursuant solely to his independent constitutional
pm'iers is not open to question .
That right has been recognized
by the United States Supren~ Court , the Congress , innumerable
scholars , and by a constant practice dating from the early
days of the Republic .
Two leading cases on this question ,
decided by the Supreme Court , are U.S . v . Belrno·n t, 301 u. s .
324 (1937 ), and u.-s . v . Pink, 315 u.s. 203 (1942).
A number of executive agreements entered into by the United
States over the years , · such as agreements \•lith respect to
recognition of governments , claims settlements , armistices ,
and control of occupied areas , among others , have been authorized
not by statute or treaty , _but by the independent constitutional
pm'iers of the President .
Such agreements may not be " converted"
into treaties by action in pursuance of a Senate resolution •

...

Constitutional De-f icienc-ies in the Propo-sed Legislative Process
I

The intent of section 4(a ) (1 } of the proposed S . Res . 4J4 6 _
which would permit the Senate to designate an execut~~·ag~ ment as a treaty , is not entirely clear .
The v..urding·-:of ·

..

.....
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section 4{a) (1) is open to at least_fou!·interpretations:
(1)

The Senate designation

'~uld

convert an executive

~greement legally in force into a treaty not legally

in force because the agreement lacks Senate approval
and the President ' '$ ratification . The "point of order"
procedure of section 4(b) l~Uld be applicable after the
designation .
(2 ) The executive agreement would remain in full force
and effect, but the. Senate would attach the designation
of "treaty" to the agreement . This designation would
have no purpose or effect other than to trigger the
"point of order " procedure of section 4 (b) • ·
{3) The Senate designation would mean that the executive
agreement "should have been" or "should be" submitted
as a treaty . As in (2) above , this statement would have
no purpose or effect other than to trigger the section
4(b) procedure .
·
(4 ) The Senate designation under section 4(a) (1) would
apply to an executive agreement before it entered into
force . The 4(b) procedure would apply after the Senate
designation had been made .
The following is an analysis of the constitutional deficiencies
in the legislative process entailed by each of the four
interpretations .
(1)

Under interpretation {1), -\vhich best comports with the
of the resolution , section 4(a) (1) of s. Res 43 4
necessarily has the effect of co~erting an executive agreement
in force into a treaty that is not in force. A treaty, in
ordex to enter into force, must have the approval of two-thirds
of the Senate and the ratification of the President . An
executive agreement which has already entered into force but
which is then designated a treaty can no longer be in force
since at the time of the designation it did not have Senate
approval or ratification by the President . Even should the
Senate give its approval , the President might decide not to
ratify . Thus for purposes of both international law and
domestic la,.,, an executive agreement that had been in force
\~uld be converted into a treaty not in force .
~~rding

The question presented is whether the Senate may accomplish
this conversion by means of a simple resolution . In our
view, this ~rould not be consistent with Article I , Section
7 of the Constitution , which requires that legislation receive
the approval of both Houses of Congress and of the Presiden~
or failing the President Is approval, a t\-T.J-thirds vote o c
• F04f6
f
approval of both Houses of Congress .
In order to turn a ~
~
ac

.
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- 6 agreement in force into a treaty not in force , appropriate
legislation would be needed .
An executive agreerrent , properly
authorized by statute , treaty , or the Constitution , is the
law of the land , and this law· cannot be undone by a Senate
resolution .
Nor has any court ever held an executive agreement invalid on the ground that the agreement should have
been made as a treaty .
In u.s . v . Pink, Justice Douglas for the Supreme Court said
that "A treaty is a ' Law of the Land ' under·the supremacy
clause (Art . VI , cl . 2 ) of the Constitution .
Such international compacts and agreements as the Litvinov Assignment
have a similar dignity ." Justice Douglas , in holding that
the Litvinov Assignment ( an executive agreement ) superseded
the inconsistent law of New York , quoted from the Federalist,
No . 64 , stating that
"All constib~tional acts of power , whether in the
executive or in the judicial department , have as
[ much legal validity and obligation as if they
proceeded from the legislature ..•• "
The American Law Institute , in its 1965 Restatement (Second)
of the Foreign Relations Law of the United States, also
describes executive agreements, whether authorized by statute ,
treaty , or the Constitution , as the supreme law of the land .
{See Sections 141-144 , pp . 432-44 8.)
It follows that the proposed Senate Resolution 434 , which would ,
under interpretation {1 ), permit the Senate by resolution to
designate a legally binding executive agreement in force as a ~
treaty necessarily not in force , is constitutionally defective
in that i t i s not consistent with Article 1 , section 7 with
respect to the appropriate legislative process .
It is believed that this constitutional flaw infects the
funding provision in section 4(b ) of the proposed resolution .
Section 4 {b } would permit one Senator to block consideration
of any legislative measure that would provide budget authority
or authorization to fund an international agreement which the
Senate had designated as a treaty , unless the Senate had given
its advice and consent to ratification . However , since the
Senate alone may not legally convert an executive agreement in
force into a treaty not in force , the procedure in 4(b ) i s
necessarily defective .
A point of order in the Senate cannot
properly lie if i t is based solely upon a Senate designation
which the Senate lacks constitutional capacity to make .
(2)
A second method of interpreting section 4(a) ( 1 ) of the
proposed S. Res . 43 4 is that the executive agreement designated
a treaty would remain in full force and effect as a legally
binding executive agreement , but that the Senate would

~

,
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- 7 nevertheless attach the "treaty" designation to it for
purposes only of its own internal rules ~egarding funding .
This interpretation would , of .course , remove the objection
that the Senate by resolution was attempting to convert a
legally bindi~g agreement into a treaty that had not yet
entered into force. The term "treaty" w::>uld be a label ,
and nothing more , except that the stage \~uld be set for
the funding procedu~e of section 4(b).
This interpretation would appear to be somewhat less likely
than interpretation (1 ) above , since it could lead to the
anomalous result of leaving in full force and' effect an internationa l agreement labelled "treaty ," even though the Senate
had failed to approve i t or the President had failed to ratify
it . This ~ould be incompatible with Article 2 , section 2
of the Constitution .
A second reason why interpretation (2 ) is somewhat less likely
than interpretation (1 ) is the reference in s . Res . 434 to
"the legislative power of the Senate ," and repeated references
to .. advice and consent to ratification ," and the requirement
for Senate "advice and consent ." These phrases indicate
that the proposed S . Res . 43 4 contemplates that a legislative
effect should follmv from the Senate ' s designation , and not
merely that a label is attached thereby setting the stage
for the use of an internal rule of procedure .
Indeed , · if the
intent of S . Res . 43 4 is merely to make a designation with
no legal effect on an executive agreement in force , there
is no reason why the House of Representatives could not also
so act . Yet the proposed resolution has been cast in
terms of Senate prerogatives .
It ~rould thus appear that
interpretation (1 ), under which an agreement in force is
converted into a treaty not in force , represents the meaning
of s . Res . 43 4.
·
However , since that interpretation necessarily leads to the
conclusion that s. Res . 43 4 is constitutionally defective ,
the following analysis is based on the assumption that ,
despite the indications to the contrary cited in the preceding
paragraph, the proper interpretation is that the Senate designation \~uld have no legal effect on the executive agreement
designated a s a treaty , and that the agreement y~uld remain
in ful l force and effect under both international law and
U.S . domestic law . This would be so despite the failure of
the Senate to give its advice and consent to ratification ,
or the failure of the President to ratify .
If this second interpetation of s . Res . 434 is correct , the
label " treaty " would simply trigger the procedure \vhereby
a single Senator could block legislation to fund an executive
agreement already in force .
Indeed , there would be no need
even to use the term " treaty " as the des~gnation . Any term
\vould do .

·.
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- 8 The question then arises whether such designations are
constitutionally sufficient to permit a single Senator to
block funding legislation . An authori-zation or appropriations
bill is legislation , and the requirements of Article I ,
section 7 of the Constitution for its passage must accordingly
be met . For the Senate so to permit one Senator to block a
particular and important type of legislation would , in our
submission , be a se~ious distortion of the legislative
process and of the·~ constitutional requirements for passage
of legislation . Ordinarily the Department of State \-lould not
venture to present a p6~JJ::.i.on_Q!l- the internal rules of
procedure of the Senate . We nevertheless feel obligated to
oppose a proposal wn1Ch would so impair the constitutional
process under Article 1 , section 7 , with such potentially
damaging effect on the capacity of the United States to
conclude international agreements .
Senator Clark , in presenting S . Res . 434 to the Senate on
April 1 4, said that the resolution was " patterned , in fact ,
after the House germaneness rule ."
(Cong . Rec. , Apr . 1 4,
197 6, p . S574 6.) However , it does not appear that there is
a relationship between the germaneness rule and the point
of order procedure suggested in s . Res . 43 4. It is one
thing to permit a point of order to block an amendment because
i t is not germane to the subject under consideration (see
House Rule XVI , para . 7 ). It is quite another matter to
permit a point of order to block legislation to fund an
intern~tional ~greement au~horize~ and legally binding
under 1nternat1onal law , s1mply because one House bas-passed
a resolution giving that agreement another designation .
The gerrnanenes s rule follows naturally from the legislative
.
process prescribed in Article I , section 7 of the Constitution .
But a Senate or even a concurrent resolution cannot
constitutionally overcome the President 's legal authorization
by a statute , a treaty , or the Constitution , to conclude an
executive agreement . Where the President is legally empowered
to conclude an international agreement , it would be a most
serious distortion of the constitutional framework to permit
one Senator to block funding legislation on the basis of a
Senate resolution which cannot legally supersede the law
authorizing the agreement .
A point of order would lie , of course , where an attempt i s
made to appropriate funds for an item for which there is no
legal authorization . But where an executive agreement i s
authorized_by law , that authorization will subsist and
cannot be nuli1fied by a Senate resolution or a concurrent
resolution . No matter what designation the Senate attaches
to the agreement , the legal authorization for that agr~~nt
remains valid and in force •

.•
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- 9 Nor, i t is submitted , can the Senate alone constitutionally
impose a rule requiring that legally authori?ed executive
agreements receive a further two-thir~s approval by the
Senate before such agreements· are implemented . Special
majorities are imposed by the Constitution , and not by
Senate resolution . In fact , in its most fundamental sense
s . Res . 434 is an attempt by resolution to create a unanimous
Senate approval rule f9r money bills that would fund
"significant" international agreements . But like all other
bills , funding measures are adopted by a majority , and i t
requires an amendment to the Constitution to make i t
otherwise .
We do not believe that either the Senate or the House would
wish to establish a precedent under which statutory authorizations or mandates may be so overridden or amended . The
alteration of the legislative p~~ss involved in proposed
s . Res . 434 is extremely serious , and is one which , in our
view, would substantially upset that process as set forth in
the Constitution .
(3 ) A third possible interpretation of s . Res . 434 is that
the Senate ' s designation under section 4(a} (1) would simply
be a stateme~t to the effect that the executive agreement
"should have been" or " should be " submitted as a treaty .
This \vould avoid overturning an existing executive agreement ,
as in the first interpretation , above , and might be argued
to constitute more than a simple designation with no legal
effect beyond service as a trigger for the point of order
procedure for section 4(b}.
In our view , however , a hortatory statement by the Senate ,
while less clearly an affront to constitutional principles ,
can have no legal effect on an executive agreement . The
executive agreement i t refers to would sLillsist as an
agreement in force , and the hortatory statement would have
no more legal effect upon that agreement or its authorization
than in the case of a simple designation , as in interpretation
{2 }, above . The resolution would have no purpose or effect
beyond service as a triggering device for the point of order
procedure to block funding legislation, and thus that
procedure would be subject to the same deficiencies cited in
the previous paragraph .
(4 ) A possible fourth interpetation of s . Res . 434 is that the
Senate designation made under section 4{a) (1 ) would refer only to
executive agreements before their entry into force . Under
this interpretation , however, executive agreements would ,
prior to their entry into force , have to be sub~tted to the
Senate for its view as to whether any of them were to be
designated as treaties .

I
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- 10 It is submitted that this would also be an unconstitutional
procedure . The Senate , by means of a resolution , cannot
preclude the entry into fore~ of agre~ments previously
authorized by statute , by treaty , or by the Constitution .
If the agreement is properly authorized , and if it provides
that i t enters into force upon signature , this legal result
cannot be blocked by a Senate resolution . Moreover , as \<lith
interpretation <l> , above , the point of order procedure in
this case would be deficient because based on a Senate
action that the Senate lacked legal authority to undertake .
PRACTICAL PROBLEMS
The practical problems which flow from s . Res . 434 differ to
some extent depending upon which of the four possible interpretations of section 4(a) (1 ) is accepted .
First , suppose that an agreement in force is changed into a
treaty not in force , and that either the Senate refuses to .give
its approval or the President refuse s to ratify . Or suppose
even that approval by both Senate and President i s forthcoming .
At best there is a hiatus beb-1een the date of the Senate
designation and the final ratification when the agreement once
more enters into force .
\fuat happens to rights and obligations
that were legally binding , but then were no longer binding ,
and that (perhaps ) became binding once again? Private rights
and obligations may be rendered uncertain , as ,.,ell as rights
and obligations of the u.s . Government and of foreign governments .
The status of the parties and of their rights and duties is left
in confusion during the hiatus , and even after it is clear that
the agreement ha s been undone . Neither international nor u. s.
domestic law provides for such contingencies . Our international
legal obligations would be violated , as might various obligations
of national law . This is hardly a reasonable method for
administering the international obligations and foreign policy
of the United States .
In addition , the foreign nation could not be certain that an
executive agreement it had entered into with the United States
would not be changed . A treaty may be amended , or certain
reservations may be attached before ratification; the Senate
or President may not approve the treaty at all . Foreign
nations might thus be obliged to insist upon a treaty in
every instance , no matter 'vhether it is wartime , or an
emergency brought on by a natural disaster , or any one of
innumerable situations in 'vhich an executive agreement
,.,auld be appropriate , desirable , or necessary .

..
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Indeed , the proposed resolution would constitute a Qajor
step toward making the United States the only nation in
the world unable to enter into an inteinational agreement
on signature or short notice . · Surely there is no advantage
in this .
S . Res . 434 is also objectionable in that it appears to be
applicable in war as '\vell as peacetime . As we noted in our
report dated December 23 , 1975 , concerning the bills H.R .
4438 and 4439 , the President , as Commander-in-Chief , has
made hundreds of agreements , many on very short notice, necessary
to the conduct of war or hostilities . It i~ not practical at
such times for the President to have these profoundly significant
agreements " converted .. into treaties , either in force or not ,
nor is it a constitutionally required procedure . In addition ,
as in the case of H.R . 4438 and 4439, armistice or ceasefire
agreements appear to be covered by S. Res . 434 . These agreements must be timed precisely to the hour and minute , and
cannot wait for a period during which the Senate may convert
them into treaties which may or may not enter in~o force . This
\vould represent an infringement of the President 's powers as
Commander-in-Chief which is consonant neither with national
security nor the Constitution .
\

Still another problem is the position of the foreign nation
or nations involved .
If the agreement is converted into a
treaty not in force , the foreign nation would be entitled to
terminate the arrangement altogether .
In any particular case ,
this may not be in the best interests of the United States.
Even if the agreement remains in force and only the label
"treaty" is attached , the foreign nation might well be in a
position to argue that the Senate itself had decided and made
manifest that a fundamental rule of u.s. domestic law had
been violated in using an executive agreement . The foreign
nation might thus terminate the treaty , citing Article 46
of the Vienna Convention on the Law of Treaties .* That
article is declaratory of customary international law on the
subject .

*

ArtJ.cle 46 J.s as follO\iS :

Provisions of internal law reqarding competence to conclude
treaties
1. A State may not invoke the fact that its consent to be bound
by a treaty has been expressed in violation of a provision of its
internal law regarding competence to conclude treaties as
invalidating its consent unless that violation was manifest and
concerned a rule of its internal law of fundamental importance .
2. A violation is manifest if i t would be objectively evident
to any State conducting itself in the matter in accordance with
normal practice and in good faith .

-·
- 12 S . Res . 434 also raises the question of classified agreements .
The United States enters into a·very small number of such
agreements each year , and they are reported to the Senate
Committee on Foreign Relations and the House Committee on
International Relations ,. in accordance with the terms of the
Case Act (P.L . 92-4~3 ). That Act also provides for their
continued classification "to be removed only upon due
notice from the President ." Yet under s . Res . 434 , a
classified agreement could in effect be declassified through
the simple expedient of a Senate resolution designating an
executive agreement as a treaty , since the United States does
not have classified treaties . The procedure of section
4(a} (lj apparentiy would thus give to the Congress , and
remove from the President , the right to declassify international agreements to which the. United States is a party .
At the least , until the United States is prepared to adopt
classified treaties as an acceptable form of international
agreement , such a system would not accord \'lith the Case Act .

I

s . Res . 434 raises the further question of time limits on
the Senate power of designation .
How much time does the
Senate have to "find" that an executive agreement is a treaty?
Suppose that the executive agreement is funded through
the normal process once or twice , or perhaps more often .
Does the Senate nevertheless still have the right to designate
it a treaty for purposes of the next round of funding? ·
There are other administrative questions of a serious nature .
Is S . Res . 43 4 aimed only •at legally binding commitments?
Could i t be applie d to any international exchange that
engaged the United States in some kind of political or
mora l undertaking? The Senate might decide first that a
particular arrangement was in fact and in law an executive
agreement , and then under section 4(a } (1 ) designate it a treaty .
Depending upon how the Senate decided to apply the resolution ,
various international undertakings , not meant by the partie s
to be binding, could be converted into a "treaty ," providing
it were perceived by the Senate to be "significant" within
the meaning of section 2 (c ).
The administrative problems are particularly difficult in the
area of multilateral executive agreements , of which there are
many (such as those that provide for U.S . meniliership in the
ILO and GATT).
Suppose that a multilateral agreement entered
into force , as stipulated in the agreement , upon the signature
of twenty parties , of which the United States \·las one .

..
•
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Subsequently , hO\.;ever , the Senate designated this agreement
a treaty , subject to Senate appro~al and ratification by the
President . Now there are only nineteen parties to the
multilateral agreement , and of course it Hould no longer be
in force among any of the parties . Obviously this would
greatly complicate the routine administration of multilateral
agreements , and raise .the most difficult legal and practical
questions with respect to vested rights and the maintenance
of international rights and obligations .

* * * * * * *
In the view of the Department of State , the legal and
practical difficulties posed by the proposed resolution
indicate that i t would not represent a sound approach to
the problem of cooperation between the Congress and the
Executive Branch in the negotiation and conclusion of
international agreements . As we have stated more than once ,
\'le continue to believe that effective and continuing
consultation is more likely to achieve the goals shared
by both branches than the drastic approach represented by
S. Res . 434 .
As the Committee is aware , the Department of State ' s Circular
175 Procedure , in section 721 .4, requires consultations
with Congress whenever there is a question whether a
particular agreement should be concluded as a treaty or as an
agreement other than a treaty . The consultations held between
the Department of State and the Congress with respect to the
recently concluded treaty on defense cooperation with Spain
indicates that this process may be carried out to the mutual
satisfaction of both branches of the Government .
In addition , section 723.l(e ) of the Circular 175 Procedure
requires the office or officer responsible for any
negotiations to advise the appropriate congressional leaders
and committees of the President 's intention to negotiate
significant ne\17 international agreements , to consult concerning such agreements , and to keep Congress informed of
developments affecting them , including especially whether
any legislation is considered necessary or desirable for the
implementation of the new treaty or agreement .
In the Department ' s view , there is no better method for
meeting the shared responsibilities of the b.;o branches than
a process of full and continuous consultation between them .
We have made efforts to increase the number and scope of

..
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such consultations , and these efforts w~ll certainly b.e
continued in the months and years ahead . It is our
. impression that the consultations on the Spanish treaty were
satisfactory to the Congress . We are confident that this
approach will be acceptable 1 and \ve are convinced that it
is preferable to the proposed resolution , which is of doubtful
constitutionality , ~and which would impair the capacity of
the nation to deal effectively with other states .
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MEMORANDUM FOR THE HONORABLE PHILIP W. BUCHEN
Counsel to the President
Re:

S. Res. 434

.
This is in response to your memorandum which asks
for our views on S. Res. 434, the Treaty Powers Resolution.
The resolution declares that "any international
agreement which involves a significant polit~cal, military,
or economic commitment to a foreign country constitutes a
treaty and should be submitted to the Senate for its advice
and consent" (Sec. 2(c)). It provides that the Senate may
pass subsequent resolutions which find that such agreements
should have been submitted as treaties (Sec. 4(a} (1)}. If
such a resolution is passed then the Senate will not consider funding the agreement unless it is submitted and approved as a treaty·.
It is obvious at the outset that the resolution is
based on a false premise. Contrary to what §2(c} asserts,
not all international agreements constituting significant
political, military or economic commitments to a foreign
country are treaties under Art. II, Sec. 2, Cl. 2 of the
Constitution. In fact, the great bulk of our commitments
to foreign countries are made by executive agreements specifically authorized by statute. See, e.g_., the Foreign
Assistance Act of 1961, 22 u.s.c. §2151; the International
Security Assistance and Arms Control Act of 1976, P.L. 94329. The Senate, of course, participates in passing such
laws. Although such commitments could be submitted as
treaties, the Executive is entitled to rely on existing
statutory authorization and appropriations where applicable
to make executive agreements.
S. Res. 434 is a simple resolution of the Senate
and cannot alter existing statute law. This point has been
conceded by Sen. Clark, its sponsor, on the Senate floor;
and he has introduced a substitute resolution, S. Res. 486,
which makes it clear that, except insofar as the Senate's
internal procedures are concerned, resolutions adopted under
the new procedure would have no effect other than the expression of the "sense of the Senate." 122 Cong. Rec.
S 11415-17, July 1, 1976. Thus, where there are already

-2appropriations and authorizations available for an agreement, neither S. Res. 434, nor S. Res. 486, nor any future
resolution adopted under either, purports to negate them.
If there are no appropriations available and a
special appropriation is needed for an agreement, then the
Senate can always decline to approve it. If it chooses,
in addition, to pass ~ resolution explaining its failure
to pass the appropriation by asserting that it feels a
treaty should have been written, that is assuredly the
Senate's prerogative.
Since the resolution embodies an erroneous premise,
concerning the necessity of proceeding by treaty, we believe it should be opposed.
It does not, however, appear
to be unconstitutional.

Antonin calia
Assistant Attorney General
Office of Legal Counsel

THE WHITE HOUSE
WASHINGTON

July 15, 1976

MEMORANDUM FOR

The Honorable Antonin Scalia
Assistant Attorney General
Office of Legal Counsel

Attached are the following materials: (1) a copy of S. Res. 434;
(2) a memorandum on the bill prepared by the Office of Legislative
Counsel in the Senate; and (3) an analysis setting forth the
opposition of the Department of State to the proposal.
May I have your views regarding
practicable. Thank you.

thi~

legislation as soon as

~;vJ3Buchen

Counsel to the President

Attachments

THE WHITE HOUSE
WASHINGTON

July 15, 1976

Dear Senator Clark:
In response to your letter to the President aated
June 30 relative to S. Res. 434, I have requested
an opinion from the Office of Legal Counsel at the
Department of Justice regarding the constitutiona~
issues posed by the legislation.
The issues involved are of great significance, as
you indicate, and I want the President to be fully
informed before he reaches any conclusion.
As soon as possible, I \vill write you again on
this matter.
Si~~frely, ..

·

!}_£;~~
PhilipW. Buchen
Counset to the President

The Honorable Dick Clark
United States Senate
Washington, D. C.
20510

THE WHITE HOUSE
WASHINGTON

July 15, 1976

MEMO FOR:

PHIL BUCHEN
/

FROM:

KENLAZARU~

Attached letter and memorandum are for your signature.
Although it would seem clear that Scalia will also find
the proposal to be constitutionally infirm, this strikes
me as an appropriate way in which to deal with. Senator
Clark's request.

..

Attachments
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IN THE SENATE OF THE UNITED STATES
APRIL 14,1976
.Mr. CLARK submitted the following resolution; which was referred to the
Committees on Foreign Relations, Rules and Administration, the Judiciary, Appropriations, and the Budget jointly by unanimous consent
J

. I

MAY

6,1076

Previous order vitiated; committees discharged; and ordered held at the desk,
by unanimous consent
·
. MAY

6, 1076

By unanimous consent, referred to the Committees on Foreign Relations,
Armed Services, the ,Judiciary, Appropriations, and the Budget with
authority for each to report indiYiclually

RESOLUTION
Relating to the treaty powers of the Senate.
1
2
3

4

·Il

I
I.
I!

Resolved, That this resolution may be cited as the

"Treaty Powers Resolution".
PURPOSE, FINDINGS, AND DECLARATION

SEc. 2. (a) It is the purpose of this. resolution to fulfill:

. '__:._

\

5 the intent of th~. framers of the Constitution and to insure,_"··---~,~-·
6

through use of the legislative pmver of the Senate, that no

7 international agreement constituting a treaty will be imple- _
8

mented by the Senate without its prior advice and consent to.

9 ratification of that agreement.

2
1

(b) The Senate finds that-

2

( 1) article II, section 2, clause 2, of the Constitn-

3

tion, empowers the President "by ana \Vith the U(h-ice

4

and consent of the Senate to make treaties, provided

5

two-thirds of the Senators present concur";

6

(2) the requirement for Senate advice· and consent

7

to treaties has in recent years been circumvented by the

8

use of "executive agreements"; and

9

( 3) the Senate may, for its part, refuse to authorize

10

and appropriate funds to implement those international

11

agreements which, in its opinion, constitute treaties ai1d

12

to which the Senate has not given its advice and consent

13

to ratification.

14

(c) The Senate declares that, tmder article 2, section 2:,

15

clause 2, of the Constitution, any international agreement,

16

which involves a significant political, military, or economic

17 commitment to a foreign country constitutes a treaty and
18

should be submitted to the Senate for its advice and consent.

19

ADVICE

20
';;~ .. \ ijlft,·

",.

(.

\q
.'J

21

SEC. 3. It is the sense of the Senate that, in detmmining
whether an international agreement constitutes a treaty·

22_ ~under section 2 (c) of this resolution, the President should,
23

prior to and during the negotiation of such agreement, seek

24 the advice of the Committee on Foreign Relations.

3
CONSENT

1

2

SEc. 4. (a) ( 1) The Senate may, by resolution, find

3

that any inten1ational agreement hereafter entered into 'lvhich

4 hns not been submitted to the Senate for its advice and
5 consent constitutes a treaty under section 2 (c)
6

of this

resolution.

7

( 2) Any such resolution shall be privileged in the same

8

manner and to the same extent as a concurrent resolution of

9

the type described in section 5 (c) of the War Powers Res-

10

olution is privileged under section 7 (a) and (b) of that

11

law.

12

(b) It shall not be in order to consider any hill or

13

joint resolution or any amendment thereto, or any report of

14 a committee of conference, which authorizes or provides
15 budget authority to· implement any international agreement
16 which the Senate has found, pursuant to subsection (a) of

17 this section, to constitute a treaty under section 2 (c) of this
18 resolution unless the Senate has given its advice and consent
19

to ratification of such agreement.

._. FO~/J"-

20·

(c) Any ( 1) committee of the Senate which reports any :~

21

bill or joint resolution, and ( 2) committee of conference -:,

22

\vhich submits any conference report to the Senate, authoriz-

23

mg or providing budget authority to implement any such

~'
:
~

.:0
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RESOLUTION
Relating to the treaty powers o£ the Senate.
By Mr.

CLARK

APRIL 14, 1976
· Referred to tile Committees on Foreign Helatlons,
Rules and Administration, tile Judiciary, Appropriations, and the Budget jointly by unanimous
consent
MAY 6,1976
Previous order vitiated; committees discharged; and
ordered held at the cleslr, by unanimous consent

0

if!.

MAY 6,1976
By unanimous consent referred to the Committees on
Foreign Relations, Armed Services, the Judiciary,
Appropriations, and the Budget with authority for
each to report individually

THE WHITE HOUSE
WASHINGTON

July 13, 1976

MEMORANDUM FOR:

KEN.LAZARUS

FROM:

PHILIP

BUCHEN~

Please examine the attached memorandum and
get back to me promptly with your preliminary
review and your suggestion for either
submitting the issue to Nino or our sending
a reply.
Attachment

MEMORANDUM

3941
NATIONAL SECURITY COUNCIL

July 9, 1976

MEMORANDUM FOR:

PHILIP W. BUCHEN

FROM:

Jeanne W. Davi6{ffl

SUBJECT:

Letter from Senator Clark
on Treaty Powers

It appears that this issue is more a legal, constitutional matter
than a substantive foreign policy matter and that the requested
further direct reply might more appropriately come from you
than from Brent Scowc raft.
If you agree, we would appreciate an opportunity to concur in
your proposed response.

,.

•

0

JUl?

2~

197,

Dear Sanat.or:
~ipt of your
Preaidant com!!W!Athg on the recent. legal opiaioa by
the Depa~ftt o£ State relative t:o your
resolutiOft rel.atin9 to U'ea~y powers.

'rllia vill acknow1&a.ge

J\lne 3-0 let.tetr to

~

Please be aas'l'1Xe4 z llhall call your latter
t.o the at:ta::atioa o£ the Preaideat IUld tbe
appropriate 'P~side&tial adrlaers at· the
~uaat oppcgbmie:r.
x a. eertain :roo
will hear ~ as SGOil as poeaible.
Wit:h kin4

rec}ariS ~

SiDcentl.y,

Willi.ul ? • Kendall.
0eP1l'tl' Assistant
to the P%esident

Tile ifonorabla Dick Claxk
U:o.itae sat:es senat.e
W5Sbiaqtoa~ ~. C.
20510
bee: w/incomiDg to Gen. Scowcroft. for DIRECT REPLY

WTK:JEB:VO:jlc

I

"'

DICK CLARK

COMMiTTEES;

IOWA

AGRICULTURE AND FORESTRY
FOREIGN RELATIONS
RULES AND ADMINISTRATION
SPECIAL COMMITTEE ON AGING
WASHINGTON, D.C.

20510

J1.L'1e 30, l91G
·'reside:tt Gerald Ford
~'he Vhi te H<:mse
·. ,:ashingto:l, D.C.

::)ear Mr. President:
I am. w-riting to co:J.vey my co:J.cern over two constitutional pro:po::;i tions
advanced in a recent legal opinion by the Department of State relative to
a Senate Resolution I had introduced regarding treaty powers. (s." Res. 434)
In this opinion, the Department's legal counsel, Monroe Leigh, advances
two constitutional objections to my resolution. They are:
(1) 1'hat refusal to fu.."ld a valid executive agreement would, as it i·Tas
spelled out in a cover letter by A.rr>.bassador Robert J. McCloskey to Chairman
John Sparkman, violate "the constitutional requirements for passage of a
money bill designed to jmplement a properly authorized and legally binding
agreement."

(2) That the Senate has no constitutional power to establish this rule
of internal procedure.

Mr. President, I believe it is fair to say that these tw·o contentions,
t a}'::en together, represent one of the broadest assertions of executive power
t'1at has yet been made by any ad.'rlinistration on the treaty pmrers issue.
I would submit, Nr. President, that the first clai.."l't is patently unsound-the Congress, even if it disagrees with an executive agreement or considers that agreement beyond the President's authority, must nonetheless
p::'ovide the funds to implement it.

t~lat

The second assertion is a flagrant violation of Article I, section 5,
clause 2 of the Constitution, which provides that 11 Each House may determine
the Rules of its proceedings •.• 11 In a.."l opinion I requested from the Senate's
Legislative Counsel, it was found that the pertinent section 4(b}) of the
Resolution was nclearly constitutional as an exercise of the rule-making power •••
~~. President, in light of the far-reaching significance of the Department's opinion on these critical issues, I ask your view on whether these
tvo propositions represent the true position of this administration~

DC/bvv
Enclosures

..
UNITJ::D STATES SENATE

OFFICE OF TilE lEGISU.TIVE

cou::sa

V.i.EHORANDU!-1 FOR SENATOR CLARK

This memorandum is in response to your letter to
J.lr. Litt ell requesting the opinion of this Off'ice as t .o
the constitutionality of section 4 (b) of S. Res. 434
(94th
by

Congress ~

l·~onroe

2d session) and the comments thereon
Legal

Leigh ~

Adviser ~

Department of State .

The Constitution provides that -nEac_h House may
determine the Rules of its Proceedings ••
I~

section

clause 2.

5~

"

Article

This broad grant of authority

is limited only by the specific exceptions set :forth in
section 5:

the requirements respecting a quorum (clause

lL keeplng a.nd publishing a journal .(.clause 3), recording
~ertain

votes (clause 3)> and adjournment (clause

4).

No

other exception is p:tovided by the Ccmstitution.
The Supreme Court has>
rule-making pm-:er liberally .

144

U.S. 1

(1892)~

rule relating to

accordingly~

construed the

In United Sta.tes v. Ballin,

the Court upheld the validity of a

quorums ~

stating that "the advantages or

disadva-.:!tages" and "the 1visdorn or folly" of the rule did
not "present a.rry rr:atters for judicial consideration."
It continued:
. W-ith the courts the question is only
one o:f· po-.·ier. The Constitution empm·;ers
each house to determine its rules of uroceedings. It may not by its rules igTtore
consti tutione.l restraints or violate
fUndamental rights> and there should be a

:a ......

k ..

...

•

...._-...-...-.-- - .

-

-

~

.... - -

--

--~

. -
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DEPARTMENT OF STATE

Dear Mr. Chairman:
The Secretary has asked me to thank you for
youc letter of April 19 requesting our com111ents on
proposed Senate Resolution 434, relating to the
treaty powers of the Senate, and to reply on his
behalf.
·
Please find enclosed a memorandum from the ·
Legal Adviser of the Department of State setting
forth the Executive Branch position with respect to
S. Res. 434. As discussed in detail in the memorandum, we believe that the proposed resolution
contains a nuinber of legal and practical dra\·Jbacks
which render it deficient within the con~titutional
and statutory framework of U.S. law, as well as
administratively unworkable. The following are the
principal objections in sumlnary form.

'

'

1. The Constitution vests the power to make
treaties in the President, by and with the advice
and consent of the Senate. S. Res. 434 would grant
to the Senate an aspect of treaty-making which the
Constitution does not contemplate.
2. A procedure permitting Senate designation
of particular instruinen·ts as treaties \·muld appear
to conflict with the President's constitutional
position as sole negotiator for the nation in international relations.
The Honorable
John J. Sparkman,
Chairman,

Co~mittee on Foreign Relations,

United States Senate.

.·

DEPARTMENT OF STATE
Washington, D.C.

20520

July 29, 1976
Mr. Philip W. Buchen
Counsel to the President
The White House Office
1600 Pennsylvania Avenue, N.W.
Washington, D.C.
20500
Dear Mr. Buchen:
Pursuant to your telephone conversation with Monroe
Leigh this morning, I am enclosing a copy of s. Res.
486 and of Mr. Leigh's statement on the resolution
as presented to the Senate Foreign Relations
Committee on July 28.
Sincerely yours,

Arthur W. Ravine
Assistant Legal Adviser
for Treaty Affairs

Enclosures:
As stated

(

'
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1 (lcgislatiYe day, .TuxE 18), 107G

Mr. CLAim: (for himself, ::\Ir. Cnm:cJI, :Mr. Gn.\YEL, ::\lr. KEXXEnY, and ::\Ir.
MoND.\Ll~) snbmittc(l the following rrsolntion; "·hich was rcfrrre(l to the
Committee on Foreign Helations aJH1 if nnrl whrn reported the ComJ•Jittecs
on the .Tmliciary an<l Hnks and Administration for not to exeerd thirly
days to consider matters 'vhich may be "·ithin their jurisdiction, jointly
by unanimous consent

RESOLUTION
!{elating to the treaty powers of the Senate.
l

2

Resolved, That this resolution may be cited as the.
"Treaty rowers Hesolntion".

3

4

PUUPOSE, J!'l~DINGS, Al'\D DECL.lU1ATIOX

SEc. 2. (a) It is the purpose of this rcsolutiou to fulfill

5 the intent of the framers of the Constitution aud to cusure,
G through use of the legislatiYe power of the Seuate, that no

7 international agreement constituting a treaty will be imple8

mcnted by the Senate without its prior advice nud consent
to ratification of that

ngn~Pmcut.

(b) The Senntc finds thnt-_

10

v

(

fo)l)
- c:..
•

.

CD

lO

"

~

~/

2

1

( 1) article II, section 2, clause 2 of the Constitn-

2

tiou, cmpmvers the rresideut "by and with the advice

3

and consent of the Senate to· make treaties, provided

4

two-thirds of the Seua hn·:-:

pre~cl! t

eon cur";

5

( 2) the reqn iremeut for Sena tc adviee and consent

G

to treaties has iu reeeut years Lecn ciremnvcntcd by the

7

usc of "exeeutivc agreements"; and

8

(B) the Senate may, for its part, refuse to authorize

9

and appropriate funds to implement those international

10

agreements which, in its opinion, constitute treaties and

11

to which the Senate luis not gin~n its ad\·iee and consent

12

to ratification.

q

10

(c) It is the souse of the Seua te that, under artirlc 2,

14 section 2, dause 2, of the Constitution, auy international
15 agreement which involves

a significant political, military,
/,

16 or economic commitment to a foreign country £.Q.l!!titutes n
----·---·--.---~·-

r

-.

17__E_!.at~
aiJ.~
should be submitted
to the Senate for
its advice
r--.
.
.. --- --

18 and consent.
19
20

ADVICE

SEC. 3. It

is the sense of the Senate that, in determining

21

whether an international agreement constitutes a treaty

22

under section 2 (c) of this resolution, the !>resident should,

23

prior to and during the negotiation of such agreement, seek ....~-f _
-

24

the advice of the Committee on Foreign Hl'lntions.

; : ,,. •

~>«:.:;
I"<!

~

\... ' -

.,

IJ f( (; -,

<'~\
;,.

. -'0

___/""./

3
1

CONSEXT

2

SEc. 4. (a) ( 1) \Vhere the Senate, by resolution, ex-

3

presses its sense that any international agreement hereafter

4,

entered into which has not been submitted to the Senate

5

for its advice and consent constitutes a treaty under section

6

2 (c) of this resolution and should be so submitted.

7

(2) Any such resolution shall be privileged in the same

8

manner and to the same extent as a concurrent resolution of

9

the type described in section 5 (c) of the \Var Powers

10

1\esolution is privileged under section 7 (a) nnd (b) of

11

that law.

12

(b) (1) It shall not be in order to consider nny bill or

1~3

joint resolntion or any amendment thereto, or any report of

14 a connnittce of conference, ·which nutlwrizes or provides
15

budget ·authority to implement nny international agreement--·

16

if the Senate has expressed its sense, pursuant ·to subsection

17

(a) of this section, that such agreement constitutes a treaty

18

under section 2 (c) of this resolution.

19

( 2) 'rhis subsection shall not apply if the Senate has

20

given its advice and consent to rMification of such agreement.

21

(c) Any ( 1) committee of the Senate which reports

22

any bill or joint rcsoln tion, and ( 2) commi ttce of conference

23

which submits any conference report to the Senate, authoriz-

24

ing or providing budget authority to implement any such
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By Mr. CLARK, Mr. CHURCH, Mr. GRAVEL, )fr.
KENNEDY, and Mr. :MoNDALE
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JULY 1 (legislative day, JuNE lS), 1976
Referred to the Committee on Foreign ItelaU.ons and if
and when reported the Committees on the Judiciary and Rules and Administration for not to
exceed thirty days to consider matters which may
be within their jurisdiction, jointly by unanimous
consent
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STATEMENT BY MONROE LEIGH,
LEGAL ADVISER OF THE DEPART~ENT OF STATE,
BEFORE THE SENATE COMMITTEE ON FOREIGN RELATIONS
ON S. RES. 486
July 28, 1976
Mr. Chairman, I am grateful for this opportunity to
appear before the Committee to consider with you
486, the "Treaty Powers Resolution."

s.

Res.

S. Res. 486 would

permit the Senate to express its opinion that particular
executive agreements should be or are treaties, and once
that opinion is expressed, unless the Senate approves the
agreement by a two-thirds majority, a point of order procedure
would become applicable permitting any Senator to block the
funding for that agreement.
As you know, Mr. Chairman, the Department of State
believes that this resolution, even though it would purport
to do no more than establish an internal rule of procedure
for the Senate, would raise difficult legal and policy
questions if adopted.
Our objections to the proposed resolution focus on
three problem areas.
First, the.resolution, if adopted, would seriously
diminish the role of the House of Representatives in
authorizing or approving many international agreements.
The resolution would claim for the Senate the power to
treat an executive agreement as a treaty, irrespective of
the prior participation of both Houses in authorizing or
approving the agreement.

- 2 Second,

th~

resolution, if adopted, would interfere

with the President's role as the Nation's negotiator of
international agreements with other countries.

Implicit

in this role is his making an assessment of what type of
instrument would best serve in a particular case.
Third, the resolution if adopted, would raise questions
with respect to the requirements concerning adoption of
legislation.
Let me now discuss each of these problem areas in
further detail.
ROLE OF THE HOUSE OF REPRESENTATIVES
Mr. Chairman, in our judgment the proposed S. Res. 486
would, if adopted, constitute a very significant interference with the proper role of the House of Representatives.
The House, of course, has a role in the authorization and
funding of the vast majority of executive agreements.

s.

Under

Res. 486, however, the Senate could deprive the House

of that role whenever it so wished simply by expressing its
opinion on the matter,
If for example, a statute authorizes the President to
conclude an executive agreement, and the President in good
faith concludes an agreement pursuant to the statute, in
our view it would frustrate the statutory purpose to permit
the Senate to redesignate the agreement as a treaty.
particularly, the role of the House in the

s~atutory

would be greatly diminished, if not eliminated

Most
process

- 3 Sur~ly

when

it could not have been the intention of the House

assi~ting

in the passage of a statute authorizing

executive agreements to have such an agreement transformed
into a treaty.

This is important, Mr. Chairman, since

approximately 86% of all executive agreements are authorized
by statute.
Further, if the House had a particular point of view
as to how existing statutory authority for particular
agreements should henceforth be shaped, but the Senate
wished to assume total control of the matter itself, it
could do so simply by designating such agreements as treaties.
This could be done for individual agreements or entire
classes of agreements concluded pursuant to statutory
authority.
vanish.

The role of the House in the process would

It is doubtful, at the least, that the constitutional

framework can be stretched this far.
In addition, many existing statutes, ~uch as the yrade
Act, the Atomic Energy Act, the Arms Control and Disarmament
Act, and others, require that executive agreements concluded
thereunder be submitted to both Houses for approval, or the
possibility of disapproval.

s.

Res. 486 would contravene

those statutes by once again removing the House from any
role.

For example, the Senate could simply call a trade

.agreement a treaty and the House role would immediately
vanish.
this way?

Does the Constitution intend the system to work
Did the Senate and the House intend such a system

when it subjected such agreements to the approval of

- 4 -

Houses?
no.

I believe the proper answer to both questions is

I do.not believe that either the Senate or the House

would wish to establish a precedent under which statutory·
authorizations or mandates might be so easily overridden or
amended.

S. Res. 486 would, if adopted, constitute a very

serious alteration of the normal legislative process, and
in our view, would substantially upset that process as set
forth in the Constitution.
Proponents of this resolution have argued that once the
Senate has already agreed in a statute that an agreement
must be submitted to both Houses for approval, it would be
exceedingly unlikely that the Senate would then turn around
and call the agreement a treaty.

Nevertheless, Senator

Clark argued when presenting the first draft of this
resolution, "the possibility of such a reversal should not be
precluded altogether, for a situation may always arise in
which the President exceeds his statutory authority.

~his

resolution," said Senator Clark, "provides 'the means of.
proceeding in that event."

(Cong. Record, Apr. 14, 1976,

p. S5746.)
Indeed, the stated purpose of the resolution, as set
.forth in Section 2(a), is "to ensure, through use of the
legislative power of the Senate, that no international
·agreemept constituting a treaty will be implemented" by the
Senate without its prior approval.

- 5 But who is to determine whether the President has
exceeded his statutory authority?

Apparently the Senate

alone would make that determination.

We thus are in a

situation in which the Senate and House together have
authorized the President to conclude an agreement, the
President concludes an agreement, a question is raised
whether the President has exceeded his statutory authority,
,

and the Senate alone, \vi thout the House, makes the
determination.

Once again the House is deprived of any

role.
I should also add here, Mr. Chairman, that the question
whether the President has exceeded his statutory authority
is for the courts to determine, not the legislature.

In

that sense, the proposed S. Res. 486 is also an invasion
of the rights of the Judicial Branch.
It is true that the House is not entirely vli thout
recourse, but the possibilities in this context are hardly
encouraging.

Indeed, the most likely House· reaction to

S. Res. 486 is one of imitation.

If the Senate can designate

executive agreements as treaties and thereby trigger a
point of order procedure for funding, what is to prevent
the House from designating treaties by some characterization
which would trigger a rule permitting one House member to
block the funding for that treaty?
It may of course be argued that the House has no role
in the treaty process.

But the House could rely upon the
..-~

same arguments we have heard in support of S. Res. 4 86. \ ,.·.,~
\
\\?
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- 6 The House could argue that its designation was not legally
binding on anyone, that it was just a simple expression of
opinion by the House, and that sure.ly the House is entitled
to express its opinion.

Once the opinion is expressed,

unless the House approved of ·the treaty ·(now given some
other characterization) by two-thirds, then any single
House member could block the funding for the treaty.

Thus

the House would have a role over treaties never intended
by the Constitution, and all on the basis of a simple
expression of opinion and a procedure suggested to them
by the Senate.

The House procedure might simply require
•
that the House first express its opinion that the treaty

was very important and should have the assent of both
Houses.

Then unless the House approved the treaty by

two-thirds, the point of order procedure would apply.
Mr. Chairman, in my view, this is playing games with
the Constitution - such a House procedure would be eq;ally
objectionable as S. Res. 486, since it would interfere
with the proper role of the Senate.
House action of this kind also raises a great likelihood of conflict between the two Houses and substantial
confusion in the process of international agreement making.
Suppose, for example, that the Administration concludes
an important new agreement on military bases.

The Senate

argues that unless the agreement is submitted as a tre~~,r-oqb""'.
1

the Senate will designate it a treaty and apply its
.

point of order procedure.

.J-~

nJi
·.·::

-~\
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.
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The House argues that unles~/

-
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agreement is submitted as an executive agreement subject to
joint approval, the House point of order procedure will
apply.

Mr. Chairman, this is not a.rational procedure

conducive to the effective conduct of

u.s~

foreign policy

or the effective functioning of the Government.

It is

impasse.
ROLE OF THE PRESIDENT
Mr. Chairman, we believe the proposed resolution would
also interfere with the accepted role of the President in
the process of international agreement making.
First, and most generally, as we noted in our memorandwn
on S. Res. 434, the proposed resolution assumes that the
Constitution authorizes the Senate to make designations of
particular agreements as treaties.

Yet the Constitution

provides, in Article II, section 2, that the President
"shall have power, by and with the advice and consent of the
Senate, to make treaties, provided two-thirds of the Senator
present concur."

The power, by and with the concurrence

of the Senate, to "make" treaties is specifically granted
to the President, and is not given to the Senate.
1

proposed resolution, however, would appear
Senate at least some part of that power.

~o

The

give the

In our view, this

can be accomplished only by means of a constitutional
amendment, and not by legislation or a sense-of-the-Senate
resolution.

-

8 -

It may be recalled that the Constitutional Convention
in Philadelphia did consider whether the power to "make"
treaties should be vested in the
President.

This

ide~

S~nate,

was rejected.

rather than the

Farrand points out

that "The Committee had recommended that the power of
appointment and the making of treaties be taken from the
Senate and vested in the President 'by and with the advice
and consent of the Senate.'

With surprising unanimity and

surprisingly little debate, these important changes were
agreed to."

(M. Farrand, The Framing of the Constitution

of the United States, p. 171 (1913)).

Professor Henkin

states that the Founding Fathers were "eager to abandon
treaty-making by Congress which, under the Articles of
Confederation, appointed negotiators, wrote their
instructions, followed their progress, approved or rejected
their product .••.

And so, the Constitution gave the power

to make treaties to the President but only with the

~dvice

(L. Henkin,

and consent of two-thirds of the Senators .present."
Foreign Affairs and the Constitution, p. 129 (1972)).

The proposed resolution would, if adopted and implemented, constitute a step back towards the abandoned system
of treaty-making of the Articles of Confederation.

It is

true that Senate designation of an agreement as a treaty,
followed by Senate approval, would leave the President free
to ratify the

treaty or not as he wished; at the same
/." -~"·;. :' ,?()''-...._

.

'

time it would claim for the Senate an aspect of treay.·¥~·
; "·'

i

·~

<',..~'t·..

making which our constitutional structure does not col)templat·~.
,::;

't '

- 9 In our view, Mr. Chairman, the proposed resolution
also raises constitutional questions in respect of
executive agreements concluded solely upon the authority
of the Constitution.

While the vast majority of executive

agreements are authorized by statute or treaty, there are
some agreements that are concluded solely under the
President's independent constitutional authority.

The

Congress may not constitutionally redesignate such agreements as treaties.

I would like at this point to submit

for the record a detailed memorandum on this subject that
I sent to Senator

~bourezk

last year at his request.

It

sets forth the nature, scope, and illustrative examples
of agreements authorized solely by the Constitution.
One of the clearest examples, to take but one
illustration, is a cease-fire or armistice agreement which,
of course, must be timed precisely to the hour and minute.
Such agreements may be of profound significance to the
nation, but there is no constitutionally

~ppropriate

method pursuant to which the Senate may designate them
as treaties.
Further, Mr. Chairman, we believe the proposed resolution
would also interfere with the accepted negotiating powers of
the President.

As we noted in our memorandum on S. Res. 434,

the question whether a legally authorized international
agreement should be a treaty or an executive agreement is one
of great difficulty, and there are no hard and fast legal
rules distinguishing the two forms.

- 10 -

We noted that whenever the President is legally
authorized to conclude an internatibnal· agreement, whether
his authorization is derived from a statute, a treaty, or
the Constitution, he has to make a choice between treaty
or executive agreement.

There are necessarily many legal

and political variables he must take into account in
making that choice.

The President, as negotiator for the

nation, must consider ,all the variables, including political
considerations which necessarily involve larger issues of
our relationship with the foreign nation involved.

What

degree of formality to give an agreement, for example,
touches directly on foreign policy questions that form part
of the negotating process.

To permit the Senate to designate

what shall be a treaty is to remove these political issues
from the province of the Executive Branch and to give them
to a House of the Congress not immediately involved in the
negotiating process.
Congressional experts have agreed with this view.
Senator Sam Ervin's Subcommittee on ·the Separation of Pmvers
of the Senate Judiciary Committee, after lengthy hearings
in 1972 on

L~is

subject; wrote the following:

American constitutional law recognizes, in the
Constitution itself and in judicial opinion, three
basic types of international agreement. First in
order of importance is the treaty, an international
bilateral or multilateral compact that requires
consent by a two-thirds vote of the·Sen.ate prior
to ratification .... Next is the congressionalexecutive agreement, entered into pursuant to
statute or to a preexisting treaty. Finally, there

- 11 -

is the 'pure' or 'true' executive agreement,
negotiated by the Executive entirely on his authority
as a constituent department of government.
It is the prerogative of the Executive to conduct
international negotiations; within that power lies
the lesser, albeit quite important, power to choose
the instrument of international dialog.
(ltalics
added.)
(Congressional Oversight of Executive Agreements,
Committee Print, 93d Cong., 1st Sess., p. 6.)
It .has been stated in these hearings that the Executive
Branch has claimed a totally unfettered right to choose
between treaty and executive agreement.
have never claimed that right.

Hr. Chairman, we·

Our position, as set forth

in memorandum previously submitted to this Committee, is
that where an agreement is properly authorized by law,
whe~her

by statute, treaty, or the Constitution, then the

President must make a choice between treaty or executive
agreement.

\'lc

said that even where an agreement is authorized

by law, the President's choice is not completely unfettered
since he is expected to adhere to the cu'stoms and practices
which have developed since the conclusion bf the first
executive agreements in the early years of the Republic.
We noted that there is in our constitutional practice
a presumption that agreements of exceptional national
importance will be treaties, although long years of practice
have shown that many vitally important agreements were not
treaties.

Nevertheless, if there is no prior authority for

an agreement, or if the agreement is of particular
significance, then normally treaties are required.

.":;;...:

'

.)

- 12 matters within the competence of the states of the Union,
and where an agreement will affect state law, normally
require treaties, even though the Supreme Court has twice
held that executive agreements may override inconsistent
state law.

U.S. v. Belmont, 301 U.S. 324 (1937), and

U. S . v. Pink , 315 U. S • 2 0 3 ( 19 4 2) .
May I add here, Mr. Chairman, that the wording of
Section 2(c) of S. Res~ 486, in which the Senate would
present its opinion that any agreement involving a
11

significant political military, or economic commitment to

a foreign country constitutes a treaty.. is not consistent
with many statutes authorizing important agreements, such
as the Trade Act, the Atomic Energy Act, and the Arms
Control and Disarmament Act, among others.

In addition,

section 2{c) of S. Res. 486 would appear to be inconsistent
with the 1969 National
11

Corr~itments

Resolution, which permits

national commitments .. of the United States

11

by means_ of

a treaty, statute, or concurrent resolution of both Houses
of Congress ...

The 1969 Resolution is perfectly clear

that a treaty is ?Ot required for "national commitments ...
In any event, we believe that Senator Ervin's
Separation of Powers Subcommittee summed it up best in its
statement that the Executive has the
instrument of international dialog ...

11

power to choose the
Within the limits

I have specified, I believe that statement is correct./'c··
''"''r~.; >
:.~.~-;
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- 13 FUNDING LEGISLATION AND THE POINT OF ORDER PROCEDURE
Before presenting our view on this matter, Mr. Chairman,
I wish to emphasize that we are
the Senate right to
ments.

r~fuse

ce~tainly

not challenging

funding for international agree-

The Senate and the House each have the power to

withhold funding from any international agreement, and
obviously our remarks should not be taken as casting any
doubt whatever on the congressional power of the purse.
Our objections to

s.

Res. 486, and to 434 before it, are

based only on the particular method chosen to exercise
the power of the purse, and not the power itself.

The

normal method for refusing funds is to refuse to pass
the required authorization or appropriation measure.
a majority of either House does not

appro~e

If

of the requisite

authorization or appropriation bill, that is the end of the
matter - there is no funding.
But the normal majority rule does not apply under
Res. 486, and that is one of the basic problems.

s.

s.

Under

Res. 486 if the Senate gives its non-binding opinion

that an agreement should be a treaty, and if the Senate
does not approve the agreement by two-thirds, then the
point of order procedure applies, and any Senator can
block the funding measure.

It was argued that this point

or order procedure is subject to three majorities - a
majority to pass the original resolution, a majority >~· rt''ro -,
give its opinion that the agreement is a treaty,

possible majority to uphold the point of order

and/~

~~

proce~~~

- 14 But if the proposed procedure for funding is really subject
to majority rule, why have this unusual resolution at all?
Why not continue with the normal and constitutionally
mandated procedure under which all legislation, including
funding measures, are subject to the normal majority
procedure?

The entire purpose of a point of order procedure

is to permit fewer than a majority, even one Senator, to
block a proceeding.

It is quite misleading, in our view,

to give the impression that S. Res. 486 is simply one more
application of the normal majority rule.
The resolution has been described as resting on the
rulemaking power of the Senate.

Unquestionably the two

Houses of Congress have the right and power to establish
their own internal rules of procedure.
ar~

But I believe we

all agreed that internal rules of the Senate and House

must be consist·ent with the Constitution.

The Supreme

Court has said that each House "may not by its rules ignore
constitutional restraints or violate fundamental rights,
and there should be a reasonable relation between the mode
'

or method of proceeding established by the rule and the
result which is sought to be attained."
Ballin, 144 U.S. 1 (1892).

United States v.

There are other cases as well

that hold that internal rules of the Senate and House must
be consistent with the Constitution.

See for example,

Powell'v. McCormack, 395 U.S. 486 (1969).
I believe we are also agreed that the
requires that legislation

- 15 funding measures - receive a simple majority for approval.
While the Constitution does not explicitly state that voting
is by a simple majority, it implies as much in Article I,
§3, which provides that "The Vice President of the United
States shall be President of the Senate, but shall have no
vote, unless they be equally divided."

Jefferson's manual

states that "The voice of the majority decides; for the
lex majoris partis is the law of all councils, elections,
etc., where not otherwise expressly provided."

(At p. 246.)

The Constitution does, of course, provide for special
majorities, as the two-thirds rule for approval of treaties
in the Senate, and the necessity for a two-thirds override
of a President's veto.

But the normal constitutional

requirement is for decision by a simple majority - not
two-thirds, and certainly not 100 percent.

Thus it would be

clear to all that a simple Senate rule requiring that funding
legislation be approved by all Senators (a 100%

requ~Fement)

would be unconstitutional.
What is the difference between such a rule and the
rule proposed in

s.

Res. 486?

The only difference is that

in S. Res. 486 the Senate must first give its opinion that
an executive agreement is or should be a treaty, and then,
unless the Senate approves the agreement now called a
treaty by two-thirds, the point of order procedure applies
and any Senator can block the funding for this agreement.
In brief, a 100% rule is established on the basis of the· ;;.·,;-, •.,
<:_.\

Senate's opinion, which is not binding on anyone, that a
particular executive agreement should have been a treaty.

f)

- 16 In my view, Mr. Chairman, the Senate cannot change
the constitutional rule of a simple majority into a rule
requiring 100% simply on the basis.of a non-binding
Senate opinion.
In summary, Mr. Chairman, we believe that the proposed
resolution raises legal and policy questions because (1)
the resolution would permit an unacceptable interference
with the role of the House of Representatives;

(2) the

resolution would interfere with the President's position
as negotiator for the nation; and (3) the rule of procedure
it would establish appears to be inconsistent with the
requirements for adoption of legislation.
TECHNICAL DIFFICULTIES
.Hr. Chairman, there are other problems as well with
the proposed resolution.

Since it leaves any executive agree-

ment upon which it may operate in full force and effect, it
leaves standing obligations of the United States under·
international law.

Yet if the funding is cut off, the

obligation cannot be performed, and the United States is
in the position of having to violate its international
legal obligations on the basis of a sense-of-the-Senate
resolution.

In 1900 the Supreme Court of the United States,

in The Paquete

Haban~,

1975 U.S. 677, said that "Inter-

national law is part of our law."

Mr. Chairman, it,'~~-~

difficult enough for the Government when a duly passed
. ..

C:,.\
t"'·;

statute places the United States in violation of its
international legal obligations.

To be put in that post"t:.ion

- 17 on the basis of a sense-of-the-Senate resolution would
appear to be unjustified even in domestic law and
detrimental to the conduct of U.S. foreign policy.
There are other serious domestic law difficulties and
ambiguities with the proposed S. Res. 486.

For example,

there is the obvious question of time limits. How much time
does the Senate have to give its opinion that an executive
agreement is a treaty?

Suppose that the executive agreement

in .question is funded through the normal process once or
twice, or perhaps more often.

Does the Senate nevertheless

still have the right to designate it a treaty for purposes
of the next round of funding?
There is also the question whether the resolution is
aimed only at legally binding commitments.

Could S. Res.

486 be applied to any international exchange that engaged
the United States in some kind of political or moral
undertaking?

The Senate might decide first that a pa_rticular

arrangement was in fact and in law an agreement, and then
designate it a treaty.

Such action by the Senate would

create confusion in the minds of the foreign recipients of
such political and moral undertakings and could indicate
a degree of commitment beyond that intended by the President
or his representatives.

In truth such an action by the

Senate in the circumstances just described comes perilously
close to usurping the President's constitutional prerogative
in negotiation.

- 18 ~1e

also noted in our memorandum on S. Res. 434 the

problem of classified agreements.

The small number of such

agreements concluded by the United States each year are
reported to the Committee and to the House International
Relations Committee pursuant to the Case Act, which
provides for their continued classification "to be removed
only upon due notice from the President."

(P.L. 92-403).

Yet under S. Res. 486 a classified agreement could in
effect be declassified through the simple expedient of a
Senate opinion that the agreement is a treaty.

The United

States does not have classified treaties, and the resolution
would apparently give to the Congress and remove from the
President the right to declassify international agreements
to which the United States is a party.

At the least,

until the United States is prepared to adopt classified
treaties as an·acceptable form of international agreement,
S. Res. 486 would not accord with the Case Act.
CONCLUSION
Mr. Chairman, as noted in our memorandum on

s.

Res; 434,

we continue to believe that effective and continuing
consultation between the two branches is more likely to
achieve the goals we share than the drastic approach
represented by this proposed resolution.
difficulties with consultation.

There are admitted

With whom, how often, on

what issues - are complicated questions.

But consultation
t~e

on agreements of significance is already required by
Department of State's Circular 175 Procedure.

Perhat)$
_:,,

\

.;:>
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- 19 we should be engaged in the development of further mutually
agreed details on how that consultation should \vork.
can be done.

It

Certainly the consultations with respect to

the recently concluded treaty on defense cooperation with
Spain indicates that this process may be carried out to the
mutual satisfaction of both branches.
There are other approaches on this matter that should
be explored.

For example, we might examine the possibility

of having the several Assistant Secretaries of State
provide the relevant committees with regular and detailed
briefings on developments in their areas of responsibility.
These briefings could certainly include reporting in advance
on any contemplated international agreements of significance,
and could lead to consultations whether particular agreements should be in treaty form.

This idea was originally

recommended by Secretary of State Rogers in 1971 and repeated
by the Legal Adviser in 1972 and 1975.

..--·

Thank you very much for the opportunity to present this
statement to you today.

I appreciate the chance to take part

in these hearings, and I should be most happy to attempt to
answer any questions you might have.

DEPARTMENT OF STATE
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SCBJECT:

Case Act Procedures and Department of State Criteria
for Deciding What Constitutes an International
Agreement

On February 20, 1976, the Comptroller General issued a Report
on U.S. Agreements with the Republic of Korea which stated
that certain agencies of the Government have not been submitting to the State Department or the Congress all agency-·
level agreements which they have concluded.
The Report states
that som~ agencies have apparently interpreted agreements
concluded by agency personnel or agreements of a subordinate
or implementing character to be outside the reporting
requirements of the Case Act (P.L. 92-403, 1 U.S.C. ll2b).
The Case Act requires that all international agreements other
than treaties be submitted by the Department of State to the
Congress no later than 60 days after their entry into force.
The GAO Report called for "clarification of the reporting
requirements and improved controls over the reporting of
agreements." The Report listed 34 Korean agreements concluded
after passage of the Case Act but never submitted by the
agencies involved to the Department of State for transmittal
to the Congress.
This Report by the GAO, in addition to legislative proposals
now before the Congress calling for Congressional authority to
disapprove executive agreements, has raised the question of how
tl1e Department of State Legal Adviser decides' what constitutes an
international agreement within the meaning of the Case Act and of

UNCLASSIFIED
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thE' law requiring publication of international agreements
(lU.S.C. 112a).
The following discussion should be brought immediately to
thE; attention of all personnel with responsibilities for
the negotiation and conclusion of international agreements,
whether agency-level arrangements, implementing or operating
agreements, or government level agreements.
A.
It is essential that all international agreements concluded by any officer or representative of the U.s. Government
be transmitted to the Assistant Legal Adviser for Treaty
Affairs no later than 20 days after entry into force.
Most
agreements enter into force upon signature. The 20:-day limit
mu~t be met if the Department is to meet its obligations to
process and transmit the agreements to Congress no later than
60 days after entry into force in accordance with the Case Act.
B.
Whenever a question arises whether any document or set of
documents, including an exchange of diplomatic notes or of
correspondence, constitutes an international agreement within
the meaning of the Case P..ct, the documents must be sent for
decision to the Assistant Legal Adviser for Treaty Affairs.
See also 11 FAM 723.6 and 723.7.

c.

The following statement is designed to provide basic
guidance with respect to the criteria applied by the Legal
Ad'iriser in deciding what constitutes an international agreement.
While difficult judgments will have to be made in many
cases, it is hoped that the principles set forth below will
permit officers in the field to focus on the right questions,
and to know when there is an issue for which further guidance
from the Department should be sought.
For purposes of implementing legal requirements with respect
to publication of international agreements and transmittal of
international agreements to Congress, the Legal Adviser applies
the following criteria in deciding what constitutes an international agreement:
1.
2.
3.
4.
5.

Intention of the parties to be bound in international
law;
Significance of the arrangement;
Requisite specificity, including objective criteria
for determining enforceability;
The necessity for two or more parties to the
arrangement;
Form.

UNCLASSIFIED
1.

3

Intention of the parties to be bound in international law.

The central requirement is that the parties intend their undertaking to be of legal, and not merely political or personal,
effect.
Documents intended to have political or moral weight,
-but not intended to be legally binding, are not international
agrePments. An example is the Final Act of the Helsinki Conference on Cooperation and Security in Europe.
In addition, the agreement must be governed by international
law. Ivlost instruments are silent as to governing law, but the
intent is normally to seek guidance from rules of international
law when questions arise with respect to interpretation or
application. However, if the agreement specifies another legal
systE.cm as entirely governing interpretation or application, we
do not consider the arrangement to be a true international
agreement. ~~ example of the latter is a foreign military sales
contract governed in its entirety by the law of the District of
Columbia.
2.

Significance of the arrangement.

It is our interpretation of sections 112a and 112b that minor
or t:::.-ivial undertakings, even if couched in legal language and
form, do not constitute international agreements.
Significance
of the obligations undertaken is cited in the House Report on the
Case Iwt (House Rept. 92-1301) as a relevant variable in O.eciding
whether a particular.document is an international agreement under
the Act.
Senator Case himself excluded "trivia" from the coverage
of the Act (Hearings on s. 596, October 21, 1971, p. 65).
We have not developed detailed guidelines to assist in deciding
what level of significance must be reached before a particular
arrangement becomes an international agreement. This must
remain a matter of judgment, taking into account the entire
cortte~t of· the particular transaction.
It is frequently a matter
of degree. For example, a promise to sell one map to a foreign
nation is not an international agreement; a promise to sell one
million maps probably is an international agreement. At what
point between one and one million the transaction turned
into an agreement is difficult to say.
- The attached letter from Acting Secretary of State Kenneth Rush
in September, 1973, to all Government departments and agencies
addresses itself to this problem.
It requires agencies to
transmit to the Department for possible transmittal to the
Congress "any agreements of political significance, any that
involve a substantial grant of funds, any involving loans by
UNCLASSIFIED
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the United States or credits payable to the United States, any
that constitute a commitment of funds. that extends beyond a
fiscal year or would be a basis for requesting new appropriations,
and any that involve continuing or substantial cooperation in the
conduct of a particular program or activity, such as scientific,
--techrical, or other cooperation, including the exchange or
receipt of information and its treatment."
3.
Requisite specificity, including objective criteria for
determining enforceability.
.
International agreements require a certain precision and
spec:i fici ty setting forth the legally binding undertakings of
the parties. Many international diplomatic undertakings are
couc:bed in legal terms, but are unenforceable promises because
there are no objective criteria for determining enforceability
of such undertakings. For example, a promise "to help develop
a more viable world economic system" lacks the specificity
essential to constitute a legally binding international. agreement.
AttLe same time, undertakings as general as those of Articles
55 and 56 of the U.N. Charter have been held to create internationally binding obligations (though not self-executing ones).
4.

The necessity for two or more parties to the arranger.ent.

WhilQ unilateral commitments on occasion may be_ legally binding
. and :nay be significant in international relations, they do not
· .. cons ':i tute international agreements.
For example, a promise by
the ..?resident to send money to Country Y to help earthquake
· victims, but without any obligation whatever on the part of
Country.Y, would be a gift and not an international agreement •
. It might be an important undertaking, but not all undertakings
in international relations. are in the form of treaties or
executive agreements. There may be a difficult question-whether
.a particular undertaking is truly unilateral ~n nature, or is
part of a l?trger bilateral or inul ti-lateral set. of undertakings~·
Parallel 11 unilateral" undertakings by two or more states may
·constitute an internatiqnal ag~eement.
·5.·

Form~

·.. While form as such is not normally an important fac.tor in the
l.aw: of . tr~aties and international agreements, it· does deserve
soine weight. -Documents which do not follow the customary form
for international agreements, as to matters such· as. style-,
final clauses, signatures, entry into force dates, etc. may or
may not be international agreements under the law. · Failure to
use the customary form may on occasion constitute evidence o~.

(~\
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a lack of intent to be legally bound by the arrangement. On
the ether hand, if the general content and context reveals an
inter,tion to enter into a legally binding relationship, the
lack of proper form will not be decisive.
_:_Two types of international arrangements which frequently cause
difficulty in this context are agency-to-agency agreements
and .::,mplementing agreements.
a.

Agency-to-Agency Agreements.

Desp~te variations in prior practice, it is currently our position
that agency level agreements are international agreements for
purposes of publication and transmittal to the Congress if they
meet the above criteria. The fact that an agreement is signed
by a particular department or agency of the United States Government. is not determinative. Agencies can and do bind the u.s.
GoveJ:nment in int.ernational law, and it is questionable whether
any l}overnment agency has a separate legal personality •. Hhat is
impo:ctant is the substance of the agreement. This is of
part;_cular current significance since many departments and
agen,;ies are now signing international agreements in their own
name. The Rush letter was designed to ensure that the Department
is made aware of these agreements in a timely fashion and is
plao3d in a position to transmit them to the Congress, if in
its 1iew it.is required to do so by the Case Act.
.

b. -

.

Implementing· Agreements.

· Impl~ment.ing agreements present still more complicated problems.
Assu,ning that an implementing agreement meets the criteria
. specified above, the question then becomes how precisely i t
is anticipated and identified in the underlying agreement i t
is designed to implement. For example, suppose the underlying
a·greement calls for the sale by the United Sta,tes of 1000
tractors, . and a subsequent implementing.· agreement requires a
first·installment on this obligation by the sale of 100 tractors
of the BrandX variety.
In that case, the implementing agree·ment, is sufficiently identified in the underlying agreement,
and would not be subject to the requirements of sections 112a
and ·.112b. However, if ·the underlying ·agreement is general in
· nature,_ and the implementing agreement meets the specified
criteria,.it might well be subject to sections 112a and 112b.
For. exarnple, if the "umbrella" agreement calls for the conclusion
of •• agreements for· agricultural assistance," but without further
specificity, then a particular agricultural'assistance agreement
subsequently concluded in "implementation" of that obligation,
pro·vided it meets the specified criteria, would consti tut~e,~
international agreement independent of the "umbrella" agre •
It ._.:ould be an "implementing agreement," but nevertheless. :fubjec~
to publication and Case Act requirements.
~~
!
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D.
All officers who have not done so should familiarize
themselves with the provisions of the Circular 175 Procedure,
which sets forth detailed guidelines and information on
Department procedures in the negotiation, signature,
publication, and registration of treaties and other inter--national agreements of the United States. The Circular 175
Procedure is found at Volume 11 of the Foreign Affairs
Manual, Section 700.

Enclosures:
1.
The Case Act
2.
Rush letter

UNCLASSIFIED

Public Law 92-403
92nd Congress, S. 596
August 22, 197 2

2tn 2Lct

86 STA'r, 619

'l:o reqnirt• that illtl'rnatioual :ll!l'I'I'Jlll'nts otlwr than treaties, hereaft~r entt•rPcl
into 1>~· tlw l"nit~tl State~. he t nm~mittt•d to the Congrt•ss within sixty tlays
nft!'r thl' t•xecntion lht>n•of.

Be it ('/itldetl by the Seliafe and Jloll8e of Nepre8entatine.s of tlt.e
United ..:..:tates of .·lmNira in f 'ougre.~s 1188elnblcd, That title 1, l_1nited

U, S, interna-

States Code, is HltH:nded hy inserting after section 112a the following tional agl'ee•
ments other
new section:

"§ 112b. United States international agreements; transmission to
Congress
"The Secretary of State ;;hall transmit. to the Congres;; the text of

any intl•runtional ng-rerm,•nt. other than a treaty, to "~hich the United
:o;tates is a p~ll'ty as soon as practicable after such agri:~·n•ent. has
entered into force with respect to the l'nit:ed Statrs but in i1o event
later I han sixt v days thei·<•a ft<,r. Howcn~r, any sueh agr<'ement; t-he
imn)('.diate pulilir. di\iclosnre. of which would, in 1he opinion o{ the
President. ho prejndici:1l to the national security of the FHitf;d States
~;hall not be so transmittc·d to thl' Cong:rt>ss but shall be 1rausmitte(l
to the CommitteE> t>tt Forri~n I~rhtions of t!te ~<'nde aml the Committt•r on Fon·ign .\tl'airs'·of thr Honse of Hepn•sPHtatin'S ll))(lH
an appropriate injunction of secrecy to be r<'mored only upon due
notice from the Prt•sidcnt."
SF.C. 2. The annlysis of chapter :>, of title 1. 'Cnited Stnt<'s f.'ode, is
tlllH'Bdcd hy in,;ert ing immediately between it ems 1 E~a. and 11:3 t.he
followiug:
"1121>. l'uitPtl States iutcmntionnl agreement; transmission to Congress."

Approved August 22, 197 2.

LEGISLATIVE !ITS TORY:

HOUSE HEPORT
SENATE REPORT
CONGRFSSIONAL
Feb. 16,
Aug, 14,

No, 9:?-1301 (Col!'m, on Foreign Affairs),
No, 92-591 (Corr,m, on Foreign Helations),
REGOHD, Vol, 118 (1972):
considerc;d and passed Senate.
considered and passed House.

GPO 83•139

thar. ,treaties.
Transmittal to
Congress,
64 Stat. 980.

DEPAR"iM ENT OF STATE
WASHINGTON

September 6, 1973

Dear
I w~nt to invite your personal attention to the
problem of ensuring that all international agreements
to which the United States becomes a party are cleared,
prior to conc~usion, with the Department of State and
are submitted~ after conclusion, by the Department of
State to the Congress, as required by the Case Act
(Public Law 92-403; 1 USC 112b}. Although cooperation
by the various executive departments and agencies has,
in general, ·been most gratifying, there remain diffi-;culties, particularly in achieving mutual understanding
of the types of agreements covered by the applicable
law and in assuring sufficient awareness by officers
and employees of the amplications for the operations
of their department or agency.
It may well be that
a combination of nev; regulations and broad educational
efforts within each affected department and agency will
suffice to elimin~te these di.fficulties, and I hope you
will ensure that ~he necessary action is taken within
your jurisdiction.
A recent Report by the Comptroller General, "U. S.
Agreements with and Assistance to Free h,.orld Forces in
Southeast Asia ShaH Need for Improved Reporting,"
B-159451, April 24, 1973, has recornnended that the
'congress consider legislation requiring that the
Secretary of State submit annually to the Congress a
list of all such subordinate and implementing agree~ents made involving substantial amounts of U. s. funds
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- 2 or other tangible assistance, together with estimates
of the amounts of such funds or other assistance.
I
believe that such legislation should be unnecessary.
Certainly it is preferable to bring about full coOJ_:>eration t_hrough our own efforts.
,,
•'
On August 15, 1973 the Department of State published in the Federal Register a Public Notice inviting
comment on a proposed revision of its Circular 175
Procedure, and related procedures, regarding the·
authorization, negotiation and conclusion of treaties
and other international agreements (38 Fed. Reg. 22084).
We would appreciate the opportunity to discuss with you
any particular questions or problems that you may have
regarding the application of that procedure, which we
hope will provide a satisfactory basis for instructions
within each of the departments.and agencies concerned.
In this connection, I would also note that neither
the form in which an agreement is expr~ssed nor the
~fact that an agreement is of a subordinate or implementing character in itself removes the agreement from
the requirements of the Case Act or of the law regarding
the publication of intprnationnl agreements (1 U.S.C.
112a) • The determination whether an instrument or a
series of instruments constitutes an international agreement that is required to be transmitted to the Congress
and to be published is based upon the substance of
that agreem~nt, noU upon its form or its character as a
principal agreement or as a subordinate or implementj.l)g
agreement.
As the subject matter of our international agreements is, in general, as broad as the scope of our foreign
relations, it is not practicable to enumerate every type
of agreement which the Department of State should receive
fro~ the other executive departments and agencies.
However, it seems clear that texts should be transmitted to
the Department of State of the ·agreements referred to
in the recomnendations of the Comptroller General and
.of any agreements of political significance, any that involve a substantial grant of funds, any involving loans
by the United States or credits_payable to the.United

•
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'states, any that constitute a comrni tment "of funds
that extends beyond a fiscal year or would be a basis
for requesting new appropr~ations, and any that involve con~inuing or substantial cooperation in the
conduct of a particular program or activity, such
~s scientific, technical, or other cooperation, including the exchahge or receipt of'information and
its treatment. In general, the instruments transmitted to the Congress pursuant to the Case Act, and
those published (other than those classified under
E. 0. 11652), should reflect the full extent of obligations undertaken by the United States and of
rights to which it is entitled pursuant to instruments
executed on its behalf.
The fact that an agency reports fully on its
activities to a given Committee or Committees of
Congress, including a discussion of agreements it has
entered into, does not exempt the agreements concluded
by such agency from transmission to the Congress by
the Department of State under the Case Act.
In the event of a question whether any particular
document or series o~ documents constitutes an international agreement, inquiry may be made of the Assistant
Legal Adviser for Treaty Affairs in the Department of
State, telephone 632-1074. We look forward to your
continued·cooperation in ensuring compliance with these
requirements.

. .:~ely ~'71-P (lJ
'-1

D

\\;~fi.AA-,;~JA~ . \lL{/~1~

fKenneth Rush
Acting Secretary

THE WHITE HOUSE
WASHINGTON

Eva:
Further information has
been requested from M. Leigh
re S. Res. 434. Ken said
there was no urgency about
it now. Will reply to Senator
Clark when we receive State's
reply back.
dm

&apllt ll, 1971

a.

llolaorabla NoDI'oe s.ivh

Let&l a4vleer
Depart8U~

of

sute

Attaabed 1a a copy of a .-,r....s- prepu:ed ~ the Office
of l.efal CcND.Hl at ~1ae nlat1ye w a. ... • 434.

a-

CoaD.-1' a OffiM baa alrea4J' rwl~ yov ••orudoa dla
a.abjen, whiall oooalGded tbat. ~ ..--.olatioa
aoatalaa a a..-r of paraodaal aad 1-.a1 41ffinld.ea
wllicla re•du it •dwlitauaUftly maworkable ud
1..,.11y cJ.fioieat. wltllia both tba aoeatituUoeal aDd
atabl~ fJ."~k of u. 1. law.
Would yoa care to
cc eat farther iD Ufht of llr. 8Cal1a'• ooactluioaa7
'l'baDJt ,... •

J t - t b .&. Lanna
a.1100iat.e coa.e1

w tbe Preaideat
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MEMORANDUM FOR THE HONORABLE PHILIP W. BUCHEN

Counsel to the President
Re:

s.

Res. 434

-

This is in response to your memorandum which asks
for our views on S~ Res. 434, the Treaty Powers Reso~ution.
The resolution declares that "any international
agreement which involves a significant politica~, mi~itary,
.or economic commitment to a foreign country constitutes a
treaty and should be submitted to the Senate for its advice
and consent" (Sec. 2 (c)). It provides that the Senate may
pass subsequent resolutions which find that such agreements
should have been submitted as treaties (Sec. 4(a)(~)). If
such a resolution is passed then the Senate· wil~ not co~
sider funding the agreement unless it is submitted and approved as ·a·· treaty·.,
It is obvious at the outset that the reso1ution is
based on a false premise. Contrary to what §2(c) asserts,
not all international agreements constituting significant
political, military or economic commitments to a foreign
country are treaties under Art. II, Sec. 2, Cl. 2 of the
Constitution. In fact, the great bulk of our commitments
to foreign countries are made by executive agreements specifically authorized by statute. See, ~· g_. ·, the Fore?-gn
Assistance Act of 1961, 22 u.s.c. §2151; the International
Security Assistance and Arms Control Act of 1976, P.L. 94329. The Senate,. of course, participates in passing such·
laws. Although such commitments could be submitted as
treaties, the EXecutive is entitled to rely on existing
statutory authorization and appropriations where applicable
to make executive ~greementso
·

s. Res. 434 is a simple resolution of the Senate
and cannot alter existing statute law. This point has been
conceded by Sen. c~.-- its sponsor, on the Senate floori
~d fie lias introduced a substitute resolution, s. Res. 486,
which makes it clear that, except insofar as the Senate's
inte~al procedures are concerned, resolutions adopted under ··
the new procedure would have no effect other than the expression of the "~ense of the Senate." 122 Cong. Rec.
S 11415-:"17, July 1, 1976. Thus, where there ai:e al.ready
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appropriations and authorizations available for an agreement, neither s. Res. 434, nor s. Res~ 486, nor any future
resolution adopted under either, purports to negate them.
If there are no appropriations available and a
special appropriation is needed for an agreement, then the
Senate can always decline to approve it. If it chooses,
in addition, to pass a resolution explaining its failure
to pass the appropriation by asserting that it feels a
treaty should have been written, that is assuredly the
Senate's prer~gative.
Since the resolution embodies an erroneous premise~
concerning the neceesity_of proceeding by treaty, we believe it should be opposed~ It does. not, however,- appear
to be unconstitutional.

Antonin calia
Assistant Attorney General
Office of Legal Counsel

