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THE WHITE HOUSE Wﬁﬁ/

WASHINGTON

May 15, 1975

MEMORANDUM FOR: MAX FRIEDERSDORF
THRU: VERN LOEN /L

FROM: CHARLES LEPPERT, JIR. ‘
SUBJ ZCT:

War Powers Resolution

S.S. Mayaguez Incident - Report to Congress

The report to the Congress on the S.S. Mayaguez incident were delivered on
May 15, 1975 to the following Members of the U.S. House of Representatives.

Member Recipient Time

Speaker Albert (VL) left under door 2:04 a.m.
" " (CL) - Mike Reed 2:20 a. m.
Rep. O'Neill (CL) * Rep. O'Neill 11:09 a.m.
Rep. McFall (CL) Rita Herald 11:12 a. m.
Rep. Rhodes (CL) Lee Prouty 11:15 a. m.
Rep. Michel (CL) Ralph Vinovich 9:58 a. m.
Rep. Mahon (DB) Pers.. secy 11:43 a. m.
Rep, Price (DB) Pers, secy 11:40 a,. m.
. Rep. Morgan (CL) Connie Yesh 10:59 a. m.
Rep. Wilson(Bob) (DB) Pers, secy 11:42 a. m.
Rep. Broomfield (CL) Rep. Broomfield 10:55 a. m.
Rep. Cederberg (DB) Pers, secy 11:44 2, m.,

Digitized from Box 12 of the Philip Buchen Files at the Gerald R. Ford Presidential Library

Place

Capitol Office
Reed's home
Capitol oiffice
Capitol office
Capitol office
QOffice

Office

Office

Office

Office S
Rayburn HOB
Oifice ‘



Friday 5/30/75 Meeting
6/3/75
9:3 0 de 1N,

5:00 The meeting on Monroe Leigh's testimony has now
been changed to 9:30 a.,m, on Tuesday 6/3 --
instead of Monday.

Others to attend:

Marsh \ ve
Monroe Leigh Vv t‘d
Wolthius

Janka

Sam Goldberg
Russ Rourke



THE WHITE HOUSE

WASHINGTON

May 30, 1975

MEMORANDUM FOR: JACK MARSH

FROM: RUSS ROURKE

Sam Goldberg advises me that Monroe Leigh will be testifying before
Zablocki's Subcommittee on Wednesday, June 4, on the subject of the
Mayaguez incident (War Powers Act, consultations, notifications, etc.).

Goldberg further advises that DOD, CIA and State have been tasked to
prepare chronological statements of events in connection with the Maya-
guez incident.

Prior to Wednesday's testimony, Sam believes it would be extremely
helpful if he, Monroe Leigh et al could have a meeting with you, Phil
Buchen and other appropriate White House types in order to coordinate

Leigh's testimony.

Please advise.

‘/c: Phil Buchen
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MEMORANDUM FOR LIEUTENANT CGENERAL BRENT SCOWCROFT
THEE WHITE HOUSE

Subject: Chronology on the Mayaguez
Incident

The offices of Senator MNelson and Congressman
Zablocki have requested that the State Department
provide them a chronology of the Mayaguez incident.
Attached is a chronology of State Department ac-
tions. We understand that it will be used to pre-
pare an integrated report with contributions by
other agencies to furnish to the Congress.

George S. Springsteen
Executive Secretary

Attachment:

Chronology

Drafted:EA/LC:JBroh~-Xahn:dtm
%x23133:5/30/75
Clearances: EA - Mr. Zurheilen

£ o
L - Mr., Leigh
H - Mr. Goldberg
D - Mr. Duemling
8 - Mr. Egan
P - Mr. Martinez
S/S - Mr. Ealum
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FOR RELEASE TO CONGRESS

CHRONOLOGY

State Department Participation in the Mayaguez Affair

Monday, May 1.2

0515

0600~
0800

1300

1431

1630

1800

2000

Tuesday, May

Departmeént informed of seizure of ship.

Senioxr officers of the Depart-.ent were alerted
and the matter was discussea at the Secretary's
staff meeting.

Following a National Security Council meeting,
attended by the Deputy Secretary, the Depart-
ment requested that the Chief of the People's
Republic of China Liaison Office call on the
Deputy Secretary.

The Secretary departed for St. Louis.

The PRCLO Chief refused to accept a message
from the Acting Secretary to pass to the Cam-
bodian authorities demanding the return of the
Mayaguez and its crew.

Senior legal officers in the Department, White
House and Defense Department discussed possible
need for report by President under War Powers
Resolution.

The Department sent a message to our Liaison
Office in Peking reporting the refusal of the
PRCLO to accept a message here and instructing
our Liaison Office to deliver a message to the
Cambodian Embassy and Chinese Ministry of For-
eign Affairs. The message requested that they
pass a message to the authorities in Phnom Penh
demanding the return of the Mayaquez and its
crew.

13

0100

0930

o

The USLO in Peking reported that the messages
had been delivered.

During the Kennedy Sukcommittee hearing on



1200

1300

Vietnamese refugees, when Senator Kennedy ex-~
pressced the hope that appropriate committees

~of Congress would be informed about diplomatic

efforts on the Mavaguez, a Department official
responded that ne was sure that this could bhe
done. : _ -

Instructions were given in the Department to
prepare messages to the US Mission at the UN
to instruct it to deliver letters to the UN
Secretary General and Security Council. (See
below under May 14 1230 and 2215.)

The Department informed the Ministex of the
Japanese Embassy, Washington, that the US was
moving one battalion of marines from Okinawa
to an undisclosed destination.

Wednesday, May 14

0330

0715

0845

1015

1230

+,

The Embassy in Tokyo requested the Department
to confirm, if asked, the statement that the
Japanese government planned to make that our
actions cconncected with the Mayaguez cperaticn
did not violate understandings with the Japan-
ese. .

The Liaison Office in Peking reported that the
PRC had stated that it was not in a position
to pass our message to the Cambodian authori-
ties and was therefore returning it.

The Embassy in Bangkok reported the text of

a Thai aide memoire chjecting to any US ac-—
tion which would involve Thailand in the Haya-
guez incident.

The Embassy in Bangkok reported that the Chargeé
notified the Thai Prime Minister of the arrival
of marines in Thailand. He was told that they
must leave immecdiately. o
The Department telephoned the US Mission at

the UN, instructing it to deliver a letter to
the Secretary General requesting his assistance
to obtain the release of the Mayaguez through



1300

1300

1400

1500-
1700

1800

13830

2000

‘the US Mission. Earlier, at 1900, the Secre- -

2N

diplomatic channels and reserving the right of
self~defense in accordance with Article 51 of
the UN Charterx.

The DEpalL.mﬁt sent a message 1nstruct1ng the
Mission at the UN along the above lines.

'he letter was delivered to the Secretary
General.

1 sion to the UN informed the Department
hat the Secretary General promised to contact

-

the Cambodian authorities.

Department officials briefed members of the
House International Relations Committee,
Senate Foreign Relations Committee and House
Armed Services Committee.

Following . an NSC meeting, instructions were
given in the Department that, as soon as the
Defense Department reported that military ac-
tion had begun to obtain the release of the
Mavaguez and its crew, the Department should
take the fol ] i

1. Send a message to all diplomatic posts to
inform other governments of the US decision to
take military acticn to secure the release of
the Mayaguez and its crew;

2. Have senior officials inform key embassies
in Washington of this action. -

After being informed -by the Defense Department
of the beginning of the operation, senior of-
ficials in the Department began calling key
embassies.

The US Mission at the UN reported the Secre-
tary General's written reply to the letter from

tary General's spokesman at the UN told the

press that he was making all possible efforts

to achieve a scolution to the problem by peace-
ful means. For this purpose, he had communicated




2004

2215

2250

2330

. Thursday,

with the US and Camhodian governments, offered *
them his good offices, and appealed to them to

_refrain from further acts of force to facili-

tate a peacerful settlement.

The Department was notified of a Phnom Penh
brcadcast announcing the decision to release
the Mavaguez and senior officials were immed-
iately informed.

The Department instructed the US Mission to
deliver a message to the President of the UN
Security Council on US actions to secure the
release of the Mayaguez and its crew under
Article 51 of the UN Charter.

The Liaison Office in Peking reported that the
message to the Cambodian embassy had been re-
turned.

The US Mission to the UN reported that the Se-
curity Council had authorized distribution of
the letter from the US Mission.

May 15

00390

0300

The Department instructed all posts to inform
host governments of the circumstances surround-
ing the President's decisions with regard to
the seizure of the Mayaguez.

A message was sent to our Embassy in Bangkok
informing it .that we were using Thai bases for
the Mavaguez operation and instructing the
Embassy to tell the Thai that we would remove
the marines from Thailand when the operation
was completed.
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THRU:

FROM:

SUBJECT:
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THE WHITE HOUSE Wﬁlf

WASHINGTON
May 15, 1975
MAX FRIEDERSDORF
VERN LOEN !7/(-—
CHARLES LEPPERT, IR. 2

S.S. Mayaguez Incident - Report to Congress
War Powers Resolution

The report to the Congress on the S.S. Mayaguez incident were delivered on
May 15, 1975 to the following Members of the U.S. House of Representatives.

Member

Speaker Albert (VL)

1 n (CL)
Rep. O'Neill (CL)
Rep, McFall (CL)
Rep. Rhodes (CLy)
Rep. Michel (CL)
Rep. Mahon (DB)
Rep, Price (DB)
Rep. Morgan (CL)

Rep. Wilson(Bob) (DB)
Rep. Broomfield (CL)
Rep. Cederberg (DB)

Recipient Time - Place
left under door 2:04 a. m. Capitol Office
Mike Reed 2:20 a.m. Reed's home
Rep. O'Neill 11:09 a.m. Capitol office
Rita Herald 11:12 a. m. Capitol office
Lee Prouty 11:15 a. m. Capitol office
Ralph Vinovich 9:58 a, m. Office
Pers. secy 11:43 a. m. Office
Pers. secy 11:40 a. m. Office
Connie Yesh 10:59 a,.m. Office
Pers. secy 11:42 a. m. Office
Rep. Broomfield 10:55 a, m. Rayburn HOB

Pers. secy 11:44 a, m, Office



NATIONAL SECURITY COUNCIL

May 20, 1975

MEMO FOR:

PHIL BUCHEN
FROM:

LES JANKA '(J/
SUBJECT:

Executive Agreements

Attached is a draft transcript of my

notes of the meeting on Executive
Agreements last Friday,

“30RS

Hy,
dyyus
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MEMORANDUM

NATIONAL SECURITY COUNCIL

May 17," 1975

MEMORANDUM FOR THE RECORD

PARTICIPANTS:

President Ford

? Senator Sparkman
Senator Case -
Congressman Broomfield
Congressman Zablocki
Jack Marsh
Max Friedersdorf
General Scowcroft
Phil Buchen (only attended last part of meeting)

DATE AND TIME: Friday, May 16, 1975
2:15 p.m. - 2:50 p. m.,

PLACE: The Cabinet Room
The White House

SUBJECT: Executive Agreements

Senator Sparkman: Mr., President, we passed two bills for you today -
both the authorization and the appropriation for refugee assistance.

The President: That is great. Now you've got the Turkish aid bill
coming up on Monday. Does it look good?

Senator Sparkman: I really don't know. Mike Mansfield is working hard
on it. With only 23 doubtful votes, we should be able to pass it easily.

The President: I called you down here today because I know both Com-
mittees are concerned about legislation which would require the President
submit executive agreements to the Congress for its approval. I know
both Bentsen and Glenn have introduced bills and, Clem, you and Doc _
have one as well. P \'%
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? ‘)ﬁnk we can work out a process whereby Congress can decille if an
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Senator Case: Abourezk's Subcommittee on the Separation of Powers
has been holding hearings this week on the Senate bills, Ihave not
submitted a bill of my own yet, but I expect the matter will also come
up in the Foreign Relations Committee., Iam thinking of submitting a
bill that would require the Foreign Relations Committee to pass a
resolution in 10 days for any executive agreement submitted to it that
would determine any particular agreement is so important that it must
be brought to the full Congress for approval; the Committee would have
to act within 10 days to pass such a resolution., The Congress could
then act within 30 days, 60 days, or some appropriate time.

Representative Zablocki: Our bill is essentially the same in that it
provides that in an emergency the Committee must act within 10 days,
Our bill also deals only with agreements that involve national commit-
ments,

Senator Case: I have not seen your House bill.

The President: I just wanted you all to know, at this early stage, that
I hope we can move very slowly on this type of legislation until we can
see how some of the things now in existence are working under this
Administration. I can tell you that there is a strong feeling in both the
State Department and Justice that this kind of legislation is not neces-
sary., OState Department feels that the Case Act has worked out very
well, Iwanted to say to you today, very informally, that I think we
should work closely together on the details of this legislation., If
there appears to be such a strong feeling in the Congress that we have
to pass some kind of bill, Ithink we have to work very carefully on
this, Ibelieve, in fact, that we have worked cooperatively so far, and
I want to avoid a confrontation, if possible, If, however, this is a -
broad extension of Congressional powers, Ihope we can slow down

the progress on the bill until our technical people can work with you
on it Henry Kissinger is not here because he is meeting with the
Shah., The Shah is a very impressive man and I've enjoyed meeting
with him. [to Sparkman] John, do you have any comments?

Senator Sparkman: I'm impressed with your statement, and I definitely
ink that we can cooperate in this matter and avoid any confrontation.

(/
=
nator Case: We couldn't have a more reasonable Chief Executive, I

greement is important enough to require Congressional approval, but
we will still have to address the problem that there is nothing we can do
if a President will not send an executive agreement to us. The thing
that got me going again was the incident of the Nixon-Thieu letters,
which weren't sent to us. Iwas also concerned about the economic



agreements signed at the Nixon Summit with the Soviets. We eventually
got these, but not for over a year. The State Department is very
reluctant to move in this area.

The President: Have you felt that we have not been helpful on this?

Senator Case: Not you, Mr. President.

Senator Sparkman: CIliff, is it your proposal that the President would
notify us of an agreement, sending it up normally, and then the Committee
will decide if it needs approval?

Senator Case: Yes, if the full Senate concurred with the resolution the
Committee reported.’ [to the President] As you know you are already
sending up all agreements so this is not a change.l am building on the
current legislation.

The President: [to Zablocki] Clem, what do you think?

Representative Zablocki: Mr., President, you asked us to go slowly.

We do not mean to rush anything through. Chairman Morgan, I know
will want to hold full committee hearings on these bills and to work
closely with the Department of State. We would also be willing to arrange
it so the President could state any classification he saw necessary and
we could deal with the agreement accordingly., Mr. President, I want to
make very clear that we are getting executive branch cooperation, we
are receiving the executive agreements as we foresaw in the 1972
legislation. Our concern is that there are some executive agreements
that are as important as a treaty. If such executive agreements are
made, the Legislative Branch could not meet its obligations under the
Constitution. We also have to address the problem of individual agencies
making agreements with agencies of other governments, such as state
banks and so forth. : .

Senator Sparkman: The Spanish bases issue was one we remember well,
We thought that agreement should have been a treaty. I remember telling
Secretary Rogers and Alex Johnson at the time that when the time came
to renew these agreements it should be done in the form of a treaty. I
recalled that Bill Rogers objected very strongly to this., We were also
concerned over the agreements on the Azores, Bahrain, and Diego
Garcia. I do believe that if the respective committees were notified

of an executive agreement, we could decide whether we thought it

needed confirmation or not.




Senator Case: Of course, we recognize the problem is what happens in
the interim between the signing of the agreement and the Congressional
decision to approve it or not.

The President: Yes, clearly this procedure would leave many agreements
in limbo. '

Senator Case: However, once foreign countries realize there is a co-
operative effort that involves both the Executive and the Legislative
Branches, they can adjust to this and work with us just as smoothly
as they do now.

The President: [to Broomfield] Bill, what do you have to say?

Congressman Broomfield: Mr. President, I think this discussion was
very helpful. I didn't sign the original (Morgan-Zablocki) bill because
of the objections we have just heard. I definitely think we should slow
down our consideration of this legislation.

Senator Case: The difficulty is how to draw up language that is not too
restrictive but still has some meaning in it, I think, from his descrip-
tion, Clem's bill is very good. He is a genius at drafting.

The President: During the last 48 hours we have had ar experience

that prompted me to want to talk to you about this to slow down the pace

of the legislation., My people in State and Justice believe that this legis-
lation is unconstitutional and that the 60-day delay would prevent us from
acting decisively. These are the questions I'm getting., Therefore, I
thought that if we could have this exchange at a preliminary stage, we could
avoid any possible confrontation. If Congress decides to move ahead we
would want an opportunity to work together so that we don't have both

sides frozen in. We have had enough of that kind of confrontation with -
the Congress so I hope we can avoid it over this issue.

Senator Case: There is a shady area here we will have to address.

Do you remember Senator Symington's hearings on the Thai contingency
agreements? We, the United States, didn't see them as commitments
to go to war, but to the Thais it seemed to imply they c ould see it as/q
involving an automatic U.S. response commitment. These kind of
things really need careful scrutiny. I think some of our diplomatic
people want to encourage foreign countries to believe that a commit-
ment indeed exists. For example, I am sure that President Thieu
was convinced that he had a firm deal. .

The President: I think he did believe that under the circumstances

although I'm sure he recognized when Congress acted to prohibit any
U.S. military action.




General Scowcroft: The converse of Senator Case's remarks could
mean that the President might lose his position where he speaks for the
United States, where other countries see him as the voice of the U. S.
We cannot have a situation where other countries perceive the U.S. as
divided and not able to speak with one voice in foreign policy.

Senator Sparkman: Brent, this President is not that kind of guy. Other
Presidents do speak with that kind of authority and this is precisely the
danger we want to avoid. ‘

Jack Marsh: Let me give you my perspective of how these things tend
to work in the Executive Branch, especially on how we act to keep
Congress informed. ,I was in the Congress and now I've had an
opportunity to see things on the Executive Branch side. We have to
begin to look very carefully at the question of to what extent the
Legislative Branch is encroaching on Executive action, on the
responsibility the Executive Branch has under constitutional authority
to conduct foreign policy. We made a determined effort to comply
with the War Powers Act during the Vietnam and Cambodian events,
including the seizure of this ship., We did have problems on who
we should consult with., The language of the War Powers Act is vague
on who should be consulted, It simply says, 'the Congress''. We had
a long debate here and we are not yet certain what Congress expects
as compliance with these provisions.

I also want to point out that in a time of crisis, these legislative require-
mentsdo act as a  kind of deterrent on executive action and I think

we need guidelines to clear up these procedures. We did decide on

our own that we would inform 22 people, the leadership of each House

and the Chairmen and the ranking members of the Judicial Committees.

I recall that at one point during the Vietnam evacuation we had members
of Congress all over the globe to notify. It was a rather difficult task.

I am concerned that when we start to get criticism or complaints whether
we complied with the law, it tends to inhibit executive action to the extent
that Congress knows that a statute exists that limits executive authority
and, therefore, tries to assert its prerogative in the foreign policy area.
As you move into consultations during a crisis planning period, Congress
also wants to move in on the planning process and this starts to inhibit
Executive Branch processes. I can see a situation arising whereby the
War Powers Act consultations can lead to an assertion of a Congres-
sional role in executive areas of action. We must distinguish*more
clearly between what the law requires and when the President jus
brings Congress in to inform them of what he has full discretion




In a crisis the Executive Branch has to operate under great time constraints
and many problems of coordination. We have to coordinate extensively

with other agencies on their activities to be able to do an accurate and
adequate job of consultations. It.is quite a battle for us to get the neces-
sary information to do a good job in keeping you informed. As you

consider the current legislation, you will want to consider this burden

on us and what it does to our ability to act in a time of crisis.

The President: In our meeting here Wednesday evening, the Speaker
mentioned the discussion in the House on Wednesday, which included
many demands for greater consultation, One member of the Congress,
who I will not name, indicated that he needed to be informed and con-
sulted, but if I were to do this, one additional person always becomes
four, in that I would then have to inform his counterpart in the other
party and his two counterparts in the Senate. Thisis a burden that can
go just so far., We have tried to be reasonable, Iknow some members
don't think that we have done enough. It is a mechanical and practical
problem but an important one,

Senator Case: Ihaven't heard any such complaints, Mr. President.

Congressman Zablocki: It certainly wasn't me complaining, but I was
put in a bind because, of course, the press felt that I was surely one
member who would be consulted. Mr, President, I want you to know
how hard we worked on Section 3 of the War Powers Act. We purposely
didn't spell out the consultation process because we thought that the
President needed the flexibility to respond according to the situation.

I, for one, would be satisfied if the President reached only one member
of the House if that is all he had time to do during a time of crisis.

The President: That is a very interesting comment, Clem. We have
interpreted that section as we thought best.

Senator Sparkman: You mentioned your identifying 22 people to be
consulted, but I can tell you that on the Senate side, we are perfectly
satisfied if only the two leaders are notified and, if possible, also
Cliff and I, to whom the Committee has delegated such responsibility.

You used the phrase confrontation, Mr. President. I've told people
that I know of no confrontation with the Executive on this issue.

Terry O'Donnell brings in a message for Senator Sparkman, ]
y g

>

Mike Mansfield wants us back up in the Senate for a role call vote.



Senator Case: Mr. President, we are most grateful to have -the chance to
talk to you today on this matter.

Senator Sparkman: Iam quite confident we can work this out together,
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THE WHITE HOUSE o/

WASHINGTON

May 26, 1975

MEMORANDUM FOR: General Scowcroft

FROM: Phil Buchen / }-/ [0/ 12,

Attached is a second letter from Senator Abourezk to

the President regarding the Nixon/Thieu correspondence.
I am sending a copy also to Monroe Leigh because of his
involvement before the Abourezk Subcommittee.

Attachment

cc: Monroe Leigh ’



_JAMES O. EASTLAND, MISS., CHMRMAN

LIAN, ARK. ROMAN L. NPJ:M\ MR,
5 . , HAWAN

3, 92, M. A, "
Silniied Biales Henalz

. PETER M. STOCKTTT COMMITTEE ON THE JUDICIARY
CHIEF COLNSS. AND STAFF DIRECTOR

WASHINGTON, D.C. 20310

May 22, 1975

The Honorable Gerald R. Ford
The White House
Washington, D.C.

Dear Mr. President:

On May 2, I requested that you and the State Department furnish to
the Separation of Powers Subcommittee of the Senate Committee on
the Judiciary, copies of the letters of November 14, 1972, and
Januvary 5, 17, and 20, 1973, sent by President Richard M. Nixon
to President Nguyen Van Thieu, in which President Nixon makes
commitments regarding Anmerican assistance to South Vietnam in

the post-settlement period; copies of the letters of Novembaer 11
and December 20, 1972, from President Thieu to President Nixon
regarding American assistance to South Vietnam in the post-
settlement period; and copies of any other material or information
related to this correspondsnce and its substance. On May 12,
Robert J. McCloskey, Assistant Secretary for Congressional Rela-
tions for the State Department, replied that my reguest to State
had been forwarded to the White House.

P72ﬂ$
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In my letter to you, I asked that you respond by May T so that we
might make use of this correspondence in our hearings on executive
agreements which were held on May 13, 14, and 15. Mr. William T.
Kendall responded on May 3 by acknowlndglng receipt of my letter

and by promising to call my letter to your early attention. During
two subseauent telephons conversations, Mr. Kendall assured my stafif
that a response would be forthcoming prior to the hearings. Regret-
tably, that did not happen and follow-up phon2 calls to lMr. Kendall's
office have not been retwrned.

While we have completed the bulk of these hearings, they will resume
in mid-June with the testimony of Monroe Leigh, Legal Adviser for
the Depaxrtment of State.




P’\" = ‘JO
May 22, 1975

It is imperative that we have copies of the Nixon-Thieu correspondance
for our use whexn thEse hearings resume, for completion of the hearing
record, and f£or our further study of the wnole problem of executive
agreenents, particularly legislative solutions therefor. In view

of the inordipate time which has elapsed without a reply, I res-
fpectful],v request that you respond by June 5.

si ncef‘]::/

/<} (LLUJU’&//(/ # /2}//

James A})ourezk
Cha\:.*man /
Subcommittee on Separation of Powers

¥R,

)
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THE WHITE HOUSE

WASHINGTON

May 27, 1975

MEMO FOR: Phil Buchen »”

Rod Hills

Ken Lazarus

Barry Roth
FROM: Dudley Chapman g9¢
SUBJECT: Legislative Encroachments

For your information,

r‘." % “
Tovvs

\
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and the cost will be far less than tax expend- (b) Except as provided in sectlon 2, any sion, Oak Ridge, Tenn. Since 1950 and
ftures for people at the upper end of the In- proposed rule, regulation, or change de- yntj] now he has been the public health
come scale. In this time of economic and scribed in subsection (a)arshall becong: etfrect; director for Palm Beach County )
housing crisis, you can do no less. tive 60 legislative days after the date of i . R
& submission to the Congress as provided in He took over the department when it

e ¥ — uch subsection, or at such later time as may cqnspted of qnly a few employees and
- OWER OF CONGRESS TO CONTROL pe provided in the rule, regulation, or change minimum equipment and built it to an
AGENCIES IN THE  EXECUTIVE ftself or in the report submitted therewith. Institution of more than 300 employees
BRANCH SEc. 2. (a) No proposed rule, regulation, in 15 health clinics and community
TP, DEL Tod amd was  uhis As shans be paced In efiect i, within TS v e |
(Mr. DEL, CLAWSON as , witl “oite hi R
given permission to address the House the 60-day period descrived in subsection avasded & éploﬁi ls);he&x;le Axlz?e oS
for 1 minute, to revise and extend his gz%““ﬁ:ﬁg’; *;g‘h;bg;“;:;g’“gfjﬁ' Board of Preventive Medicine. He is &
remarks and include extraneous matter.) mgpsuc: rule, regulation, or change oranse Tfellow of the American Public Health
Mr. DEL CLAWSON. Mr. Speaker, the ;4 contains provisions which are contrary.. Association, the American College of Pre-
constitutional separation of POWers is to law or inconsistent with the intent of thp**ventive Medicine, and the Royal Society
explicit. We will all agree that Congress Congress, or because it goes beyond the mad- of Health. He is a member of Alpha Chi
is empowered to write the laws of tthm: S:uia;tl the l:gislait;ot; h:hich it 13 d:is;gnec;- Sigma, Phi Sigma, Nu Si Nu, Delta
land. And yet, I believe all of us in thi plement or: administration of & Tth s - gma y
body have taken note of increasing in- which it is designed to be used. ega. e American School Heaith

e b} Nothing in this Aect shall prevent the LA
stances of blurring the clear definition of Co(ng)ress' at af‘ny time du.ring,thePGO—day pe- Association, and the Florida Society for

these powers by actions of agencies in o4 gescribed in subsection (b) of the first Preventive Medicine:

the executive branch. Only a few “horror section of this Act, from adopting a concur- Many deserved honors have come his

stories” are required to persuade us that rent resolution specifically approving the way He holds the Meritorious Service
eternal vigilance is the price we must rule, regulation, or change involved; and Ayard, 1968, of the Florida Public Health
pay if we are not to relinquish the law- upon the adoption of any such concurrent Association, the Certificate of Recogni-

; : resolution the rule, regulation, or change . {
writing functlor(li tot: mrmbfof‘i;a%gf may become immedintely effective.. tion from Alpha Kappa, and is an honor-
bureaucra\:.’s. Under the e D (¢) The referral, reporting, and consider- &Iy member of the Florida Nurses As-
mentation” they can wreak changes, - gtion under this section of any resolution Sociation.

build empires, soar to heights of imagi- with resepct to a proposed rule, regulation, His comprehensive knowledge Aof pub-

native mismanagement of the public or change in either House of Congress shall lic health has brought him teaching a;
weal undreamed of in the halls of Con- be governed -by the Rules of that House pointments as a.djuugnct professor of big:
gress when the original legislation was which are applicable to other resolutions in logical sciences at the Florida Atlantic

similar circumstances. .- . - . >
Wr%ggg iﬁ?eﬁg?r?;e g.equency we resort to- ., (d) As-used in this Act, the term “legisla-- University, as clinical associate profes-

: 1 v >ty tve days” does nto include any calendar sor at the University of Florida, and as
legislatgon Sa..g;ni gif.lxlaetiﬁ;)e:st fr?)'rlzxoagomg da{ 1m:x whiich both Houses of Congress are ﬁfellg ?taﬁnénag preceptor at the University
prevent speci e not in session. : of No rolina.
into effect. The directives are promul- Sec. 3. This Act shall apply with respect Among his numero icati

gated as a result of legislation approved to all proposed rules, regulations, snd paperg svere Commuﬁt?u%lgggggigﬁ
in the Congress with no intent to au- changes therein which (but for the provi- for Promoti f Positi

h hat rges in the way of sions of this Act) would take effect on or h ymotlon o itive Health among
thorize w eme. lg odt a8 tion Bfter the first day of the first month which the Aging, the Development_ of Commu-
burdensome Fedgra_ redtape, disrup begins after the date of the enactment of nity Health Centers, the Agricultural Mi-
of the lives of individual :f;lzens'tg?u‘i this Act. grant, Hepatitis Epidemic in the Young
entire communities or cos was : Drug-Oriented Society, and many more.
regulation by the executive bra.x:g;hi) A TRIBUTE TO DR. CARL C. BRUM- In his 25 years of ptgblic health serv?gg,

i ratic : ; . 4

ey o A we nebd 15 an eficient  BACK, PUBLIC HEALTH DIRECTOR firc,imo w5 e ond, pessee, @
fire prevention system. I am introducing . ’ : plishments. His advice and counsel is

today a bill which is intended to provide Mr. ROGERS asked and was given per- sought by the county, the State, and the'

such a system. The bill will establish 8 mission to extend his remarks at this Federal Government. He has the respect
method whereby the Congress may pre- point in the Recorp-and to include ex- . and admiration of his colleagues and
vent the adoption by the- executive traneous matter.) the community. But more than his ac-
branch of rules and regulations which Mr. ROGERS. Mr. Speaker, Thursday, complishments, his unflagging zeal and
are contrary to law or inconsistent with - July 3, 1975, Dr. Carl L. Brumback will his sincere endeavor to help the poor and
congressional intent or which go beyond be honored with a testimonial dinner by deprived make him a great human being.

the mandate of the legislation which the community he has so faithfully In his years of service to Palm Beach:

they are designed to implement. For the served as the public health director of County he was offered higher posts and
information of my colleagues the full Palm Beach County for the past 25 years. greater financial rewards, but he always

- text follows: Mr. Speaker, it is not unusual for a felt it his duty to pursue his conviction
A bill to establish a method whereby the Member of Congress to give just due and that public health and the delivery of
Congress may prevent the adoption by the recognition to a distinguished constitu- qualified health services was his mission.

executive branch of rules or regulations ent put I believe that Dr. Carl Brum- A s
which are contrary to law or inconsistent ¢ Mr. Speaker, I would like to express the

E back, who is affectionately known as the hope that Dr. Brumback will continue for
hich go be- | A " . g

‘;J;xt:i cuo:!;gga:nisgstix ;? Et;txgéiglvationgwhich Dean of Public Health,” should be many years in the service he so out-
they are designed to implement given special honors. : standingly represented in Palm Beach
Be it enacted by the Senate and House of Dr. Brumback was _bom in Denver, County and in the State of Florida. Our

Representatives of the United States of Colo. He attended public schools in Kan- Nation can be proud to honor and pay

America in Congress assembled, That (a) 5as. Heearned his AB and his MD degrees tribute to one of its finest citizens. .

whenever any officer or agency in the execu- ab the University of Kansas and his

tive branch of the Federal Government (in- MPH degree at the University of Michi-

cluding any independent establishment of ggp TWO NEW WILDERNESS AREAS
the United States) proposes to prescribe or N s NEEDED
place in effect any rule or regulation to be He served his country in the Army

used in the administration or implementa- Medical Corps during World War II, as (Mr. TALCOTT asked and was given
tion of any law of the United States or any chief of medicine in Kassel, Germany. permission to address the House for 1
program established by or under such a law, He retired from the U.S. Army Reserve minute, to revise and extend his remarks

0; P?P‘;Sness;ghm:k;l ‘;’ ga::g&?aﬁggf’csagg as colonel. and include extranedus majter.)
change . . . . el
officer or agency shall submit the proposed His public health career started in 1947 Mr. TALCOTT.‘»ﬁa:r. Speaker,Thave to-

rule, regulation, or change to each House of &S health officer in Laclede County, Mo. day introduced w0 pieces of environ-
Congress together with a report containing Iie .then became Director of Public mental legislatiolf which are of-vital im-
a full explanation thereof. Health for the Atomic Energy Commis~ portance to theé\‘\area I represent, and

x,, -
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b KO Sfleg (opened shw/3y 4, 73)
TALKING POINTS FOR CONGRESSIONAL NOTIFICATION

I am calling to inform you on a classified basis, of certain developments
with regard to the seizure of an American merchant vessel by Cambodian
naval vessels off the coast of Cambodia yesterday. The United Sfates
has demanded the immediate release of the ship and its crew. There has
been no Cambodian response to this demand.

As a precautionary measure, the President has ordered the
U. S. military forces to take certain actions:

~- to prevent the American seamen from being transferred

from the vessel or the nearby island to the Cambodian mainland,

placing their lives in jeopardy and restricting our ability to rescue

them. ‘
-~ to prevent reinforcement from the Mainland of the Cambodian
forces detaining the American vessel and crew.

With these objectives in mind, the Presideﬁt has directed that U. S.
aircraft should attempt to stop the movement of Cambodian boats between
the ship or the island and the Cambodian mainland, and to prevent movement
of the ship itself. Our military commmanders have been directed tovuse the
minimum force required to achieve these objectives.

FYI - You may draw on, but not go beyond, the attached fact sheet in
answering questions on this subject.



Status of the U. S. Merchant Ship Seized by Cambodians

The S. S. Mayaguez, seized by Cambodian Communist forces, May 12,
is now about 20 miles outside the por;c of Kompong Som, just north of Koh |
Tang Island. The ship is dead in the water, and there is reason to believe
that most or all of its crew has been transferred to the island. The ship
is being kept under surveillance by U. S. reconnaissance aircraft.

As a precautionary measure, several U. S. Navy combat vessels
have been ordered to proceed to the generalaresa of Koh Tang Island.

The U. S. has requested that Phnom Penh authorities have the ship
released immediately. We have, so far, received no reply.

An NSC meeting was convened this morning.
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May 30, 1975

Dear Mrs, Absag:

This vill acknewiedge receipt and thank you
for youz recent letter io the President con.
cerning the reperted exchaage of letters
betweea former President Nixon and British
and Freach lsaders abent the superseaic

traneport,

Please be assured that your lsiter was passed
cloag to the Presideat and the appropriate
members of the staff.

With kind regards,

- Sincersiy,

Veynon €, lLoen
Deputy Assistant
to the President

{:‘ <
= -]
The Honorable Bella S, 2bsug \, Sy
Haouse of Aepresentatives \ J

Washington, D.C, 20515

mz:ning to Philip Buchen for DIRECT REPLY - please
provide this office with copy.

bce: w/incoming to General Scowcroft - FYI

bee’ w/incoming to John Marsh - FYI

VCL:EF:VO:vo



20TH str cT, NEwW YORK

: " BELLA ?_IABZUG %)}

COMMITTEES:

G°V“::t§:’v:’::2§'*" Congress of the United States
MoV House of Representatives
Ha - Washington, B.E. 20515

WASHINGTON QFFICE:
1506 L.onGwaRTH QFFICE BUILDING
WasHingTon, D.C. 20515

DRISTRICT OFFICES:

252-7TH AVENUE
New Yorx, N.Y. 10001

723 West 1B1ST STREET
New Yom, N.Y. 10033

720 Corumpus AVENGE
New Yonrk, N.Y. 10025

vl May 15, 1975

The Honorable Gerald R. Ford
President of the United States
The White House

v washington, D. C.

Dear Mr. President:

As a member of the House Public Works and Transportation Subcommittee,

and a Representative from New York City, I have a vital interest in the
decision regarding the introduction of the supersonic transport into
regular service. I am opposed to permitting these aircraft into

‘regu]ar service, and hope that the decision by the FAA is based upon
unbiased considerations.

It is my understanding, however, that on January 19, 1973, former

| President Nixon wrote to the British and French Prime Ministers indicating

that he would do all he could to insure that the Anglo-French Concorde
supersonic transport be treated "equitably in the United States."

I am concerned that the Administration has therefore already made its
decision on the SST, and that the results of the formal proceedings
and tests wnich have been undertaken as part of the decision-making
process will not be the determining factor in deciding the issue.

I therefore request that your office make available to me a capy
“of this letter. I also wish to know whether the position stated in

the letter regarding the treatment of the Concorde continues to be
that of the Administration.

BELLA S. ABZUG
Member of Congress

BSA:csc i

THIS STATIONERY PRINTED ON PAPER MADE WITH RECYCLED FIBERS



THE WHITE HOUSE

WASHINGTON

June 2, 1975

MEMORANDUM FOR: JACK MARSH

FROM: PHII. BUCHEN ) ! s _

This is in response to your memorandum of May 26
attaching a letter to you from Paul Findley and your
reply. Attached is a copy of the response I approved
for Monroe Leigh to send in reply to a letter from
Paul Findley similar to the one he sent you,

Do you want me to write a further letter to Paul Findley?



DEPARTMENT OF STATE

THE LEGAL ADVISER
WASHINGTON

Honorable Paul Findley
House of Representatives
Washington, D.C. 20515

. Dear Mr. Findley:

Thank you for your letter of May 15 recommending that the
United States offer to join Cambodia in submitting to the
International Court of Justice the legal issues involved
in the seizure of the Mayaguez.

Your suggestion is a thoughtful one, which has substantial
attractions, as the text of your statement to the House

of Representatives shows. However, we are, on balance,
disinclined to invite Cambodia to join in placing the Mayaguez
issues before the Court for two reasons.

First, we believe that we have vindicated U.S. rights under
international law by the action taken; with the release of
the ship and crew, there is no continuing dispute which,
from our viewpoint, the Court could usefully resolve. It
should be noted in this regard that, to our knowledge,
Cambodia has advanced no legal claims against the United
States in respect of the Mayaguez incident.

' Second, in view of the'brofoundly'negative attitude of —

Communist States to the Court, we see little possibility

that Cambodia would agree to submit the case to the Court.
This attitude of Communist States is so well known that,

if we made the offer, informed observers might tend to dismiss
it as one we made confident that it would not be accepted.

We are reinforced in this view by the fact that Cambodia

has so far manifested no disposition to engage even in diplo-~

\matic communication, still less international adjudication.

Sincerely yours,

Monroe Leigh
-
% P02,
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THE WHITE HOUSE

WASHINGTON

May 26, 1975

MEMORANDUM TO: PHIL BUCHEN
FROM: JACK MA
Phil, I would be interested in your re on to the attached.

Thank you.




Dear Pael:

I have your letter of May 15 and the atiached.

copy of your press rsisase relative to yoar
recommendation ihat the PUsnited States submit

to the Worid Court the lsgal isswes in the Cambedian-.
seizure of the Americas merchant ship..

In response in your letter, I have forwarded copies
of your position statemeat io Presidential Counsellor
Philip W. Buchen, the Natioaal Security Coumcil

and the Department of State..

Thank yon for taking the tirne to advise me oi
your provosal oa this maiter.

With marmest personal regards, I remain,

Sincerely,

Johw O. Marsh, Jr.
Counseller to the President

Hfonorable Paul Findley
House oi Represeniatives
" ashington, D. C.
JOM:RAR:ch
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STATEMENT OF MONROB LEIGH
LEGAL ADVISER OF THE DIPARTHMENT OF STATE
TO THE SUBCOUMITTEE O INTERUATIONAL SECURITY
AND SCIENTIFXIC AFFAIRS
HOUSE COMMITTEE ON INTERNATIONAL RELATIONS

Wednesday, June 4, 1975, 2:00 B.M.

Mr. Chairman, Members of the Committee:

I again express my appreciation.for the
opportunity to appear before this Subcommittee on
the subject of war powers. I understand that the
focus of today's hearing will be on steps taken
by the Executive Branch to comply witﬁ the "con-
sultatioﬁ" provisions set forth in Section 3 of

the War Fowers Resolution (P.L. 93-148).

»

. " Before turning to the subject of con-

sultation, I wish to make a brief referénée to the

report.concerning the Mayaguez affair whichvthe
President sent to the.Speaker of the House and to
the President Pro Tempore of the Senate early in
the morniné of May 15, 1975. The preparationAof-
this repoftt, and of the three preceding reports,

in accordance with the War Powers Resolution, are

///TF
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in my view indicative of the good faith effort
on the part of the Administration to cemply with
the reporting requirements set forth in the War

Powers Resolution.

I might add that it has frequently
been difficult to comply with the procedural
provisions in Section 4(a) of the Resolution.
For example, Section 4({a) requires the President
to submit a written report containing certain
specified informaéion within a 48~hour period
to the Speaker of the Housa and to the President
Pro Tempore of the‘Senate. To comply with the
”48—houf reguirement in the last report which
concerned the Mayagu?z affair,'the President
had.to be awakened at 2 o'clock in the morning
in order to read and sign his report so that it
could be delivered to the Speaker'anduthe Presi-
dent Pro Tempore of the Senate. These deliveries
were made to the offices of the Speaker and
President Pro Tem at approximately 2:30 AM on

May 15 about fou; hours before the expiration of

the 48-hour period.

-




Returning to the question of consul-~-
tation, I think that three points are of sig-
nificance-in connection witﬁ the Mayaguez
affair: (1) the Congressional leadership was
informed of the principal military operations
prior to the actual commencement of those
operations; (2) the Congressional leadership
did have an opportunity to express its views
concerning ﬁhe impending military operations;
and (3} all views which were expressed by the
' Congressional leadership either in the Cabinet
Room meeting on May 14 or in the two earlier
ﬁelephdne contacts with the White House staff
on May 13 and 14 were, comuunicated directly to

the .Pres ident.

With respect to the particulais of

the IExecutive Branch's efforts to adhere to

the consultation provisions i

3

1 Section 3 of the

»

War Powers Resolution, perhaps I should begin
by noting that although the Mayaguez incident
” )
was a rapidly unfclding emergency situation;

four separate sets cf communications toock place
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between the Executive Branch and the Con-

gressional lead2rship. The first of these

were carried out by White House staff officers

at the direction of the President on the evening

of May 13th betwecn 5:50 FM and 7:20 PM. One

contact, however, was nol made until 8:20 PM

and another not until 11:00 PM. Ten members

from the House side and 11 Senators were con-

tacted regarding the military measures directed

by the President to be'subsequently-taken to

" prevent the Mavaguez and its crew from being

transferred to the Cambodian mainland, and to

prevent any reinforcemcnt from the mainland of

Cambodian forces detaining the Mayaguez vessel

and crew. The individual views expressed hy

each of the membors were communicated to the

President. Among the mcmbers contacted on the

House side were the Speaker, the Majority and

Minority leaders, and the chairman and ranking

Minority member of the House Committee on. Inter-

» _
national Relations.



‘escort, Hdlt, had arrived in the area.

At approximately 8:30 PM that same
evening, U.S. aircraft sank a Cambodian vessel
seeking to approcach the Mayaguez. This was the.
first fire from U.S. forcesAthat was directed

at Cambodian ships and forces during the entire

affair,

"The second set of communications took
place on the follewing morning, May 14, 1975,
between 11:15 AM and Noon. At that time 11
rembers of the House and 11 Senators Qerg con-
tacted and ihformed that 3 Cambodian patrol craft.
had been sunk;'and that 4 others had been immob%lj'
ized 'in an effort to prevent removal of the
Mayaguez crew to the mainland. ' They were also
infofmed at that time (1} that one Cémbodian' -
vessel had succeeded in reaching the mainland

"possibly with some U.S. captives abroad"; and

. E 3
{2) that the first U.S. Navy vessel, the destroyer

R : The Housze wmembers and Senators contacted

»

included all of thosce that had been contacted on

PO
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the previous evening. Once again, each of the
individual views of the House nembers and Senators

was communicated to the President.

The third and fourth sets of communi-
cations invelved State Department briefings and
the President's White House meeting with the
Congressional leadérship, respectively. On
May 14, between 3:00 PM and 5:00 PM, Department
officials briefed membears of the Héuse Inter-
national Relations Committee, the Senate Foreign
Relations Committee, and the Eouse Armed Services
Committee concerning the status of the ﬁayaguez
operation. The fourth communication occurred
wﬁég the President met with the Congressional
leadership in the Cabinet Roﬁm at the White House -
at approximately 6:30 PM on that same day. At
that meeting_the President personally briefed
the leadership on %he specific'orders given by
him for the recapture of the ship and the crew.
There was an active exchange of views concerning

the operations that had already taken place and

L




the operations that were to take place later on the

evening of May 14.

It is my view that these communications

" == which involve informaticon from the President

to the Congressional leadership and views expressed
by the Congressional leadership being communicated

to the President -- wecre consistent with the pro-
visions of Section 3 of the War Powers Resolution.
The President is called upcon to consult "in every |
possible instance." I realize that some have argu=zsd
that the President could have done more to secure

the views of Congress prior to ordering the final
hilitary action to recapturé the Mayaguez and its
crew. But one must éonsider the other things that-
therChief Executive had to do to discharge his obliga-
- tions under the Constitution. The period of decision
extended at most from 7:3C AM Monday, May 12 (4 hours
after the seizure) to 7:30 P4 Wednesday, May 14, a
period of about 60 hours. During this period the
President}set in motion the various diplomatic and
military actions which resulted in the eventual
release of the vessel and crew. He supervised the

. » . F 4 vf‘Fo "
mobilization of the naval and air strength /o FORO

Q

&/

.“,A-"

¥

\

-

Vux

"



which were brought to bear on the situation; he
initiated the diplomatic efforts to reach the
Cambodian government and to seck the assistance
éf the United NVations. le made the critical
decisions authorizing the military to take
hostile actions to prevent the ship and crew
frém being taken to the mainland. These wecre
his inescapable constitutional responsibilities
as commander-in=-chief. Despité these continuous
demands on his time, he saw to it that four sets
of consultations were carried'out -~ one of
which he personally carried out with thé leader-
ship. Even in the light of'hindsight,vl believe
that this was a remarkable effort by.the President

to cooperate with the Congress during a time of
emergency decision making.

»
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Intelligence Agreements and Case Act -
Options for Senate Hearings
Prior to the July 15 hearing, attempt to get an under-
standing from Senators Case and Sparkman that the Case Act
was‘not intended to apply to intelligence agreements.
Pro - this would provide the best possible response to
any questions on this subject from Senator Abourezk,
and would of course be completely satisfactory from
the standpoint of the intelligence community. The
legal argument of non-applicability would be solid.
Con - It is quite unlikely that Case and Sparkman would
., agree to such an understanding. Even should they
concur, Congress might well disagree, and decide to
legislate differently. |
State that Leigh and Rovine are>only now beginning to
become familiar with intelligence agreements, that without
some further examination it is difficult to characterize
bthem generally, ana that questions of possible Caég Act
coverage remain to be decided upon. Add that the Depart-
ment has 6nly rarely treated agency level agreements as
international agreements within the meaning of the Case Act.
Pro - parries the question of past practice and future
intent, and delays a final decision until some of the
CIA furor has died down. Keeps all options open.

Con - delay invites move by Congress to participate in the

final decision, or to legislate on the quesgtion
. -

pe

adversely. Will make intelligence cémmunity%aneasy.
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Delay may be effective only for a month or two, at

which time we will be asked again for our views.
Argue that under the National Security Act, the Director
of Central Intelligence is responsible for protecting his
éources and methods, and that under his separate statutory
mandate, Congressional review has been carried out through
other committees. Historically, the Congressional review
channels for intelligence operations, including agreements,
have been quite apart from the Senate and House Foreign

Relations Committees.

-

Pro - avoids the politically difficult executive privilege

argument, while providing a decent, if not totally
persuasive approach to the question of Case Act
coverage. |

Con - permits an easy response that the two approaches are
not in conflict, but at worse lead to some duplication.
Also there are other areas of double Congressional
review, including defense agreements and atomic energy
agreements.

If absolutely necessary, argue that even if the Case Act

should be determined to apply, én issue of executive

privilege may arise. Make clear that the reason for the

invocation of the doctrine would be the ﬁggg_of such

agreéments and the parties concerned} rather than the

substance of the agreements.




-3 -

Pro - avoid disputes on coverage of Case Act; good chance
of having this upheld by the courts in event of
perceived conflict with Case Act; (see U.s. v.
Nixon, 418 U.S. 683, at 706, in which the Supreme
Court appeared to accept within the doctrine "a
claim of need to protect military, diplomatic, or
sensitive national security secrets...."); in any
event, it is only way out in case of Freedom of
Information Act request.

Con - may be somewhat difficult to invoke the doctrine in

' context of international agreements; difficult
politically; and might lead to adverse legislatidn.

(N.B. The issue of executive privilege was raised at the

1971 hearings on the Case Act. Jack Sﬁevenson and

Senators Case and Sparkman had a discussion on the matter,

and Professor Bickel of Yale also raised the issue -~ see

attached pages. If you wish, I will have a memorandum
prepared on this topic.) -

Refer the questioner to the intelligence agencies, none

of which have ever.transmitted intelligence agreements to

the Department of State Legal Adviser.

Pro - removes pressure from Department of State.

Con - ultimately futile as will probably lead to adverse

legislation; appears to be putting blame on

_ g
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intelligence agencies or the President and‘yﬁil
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harden Congressional views. Also, any legal view
received from the agencies will not be authoritative

on Case Act questions.

Argue that the Case Act does not apply to intelligence

agreements and none need be transmitted to the Congress.

Pro

Con

- at least initially satisfy the intelligence community

and avoid possible disastrous consequences for
intelligence gathering.

the legal argument is weak (based on notion of

agency level agreements not being true international
agreements) and politically impossible. Strong risk
of adverse Congressional reaction, including speéific
legislative requirement that agency level agreements,

including intelligence agreements, be transmitted.

Argue that the Case Act does apply and some intelligence

agreements must be transmitted, but only with adequate

security procedures agreed upon by the intelligence

community and the foreign countries concerned.

Pro

Con

- the legal argument is sound; Congress will of course

be satisfied, even with the need for widespread
agreement on security procedures. Assuming such
widespread agreement, there should be little in the
way of adverse consequences.

the intelligence community will not likely accept the

PRy
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legal argument or transmission under any circ




and such widespread agreement is impossible to achieve.
In any event, even one objecting foreign state will be
a target for criticism, thus endangering our

intelligence agreements with that country.

\
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Washington, D.C. 20520
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MEMORANDUM ‘ August 6, 1975
TO: NSC - General Scowcroft
Major McFarlane
Mr. Janka
EA -~ Mr. Habib
S - Mr. Bremer
FROM: L - Monroe Leigh Jii.\~*

SUBJECT: Treatment of Nixon-Thieu Letters

As each of you knows, the Congress has shown
strong interest in securing copies of the so-called
Nixon-Thieu correspondence containing alleged "commit-
ments" to the Government of South Vietnam. Initially
the congressional criticism focussed on the fact that
this correspondence was being kept secret from Congress.
The later criticism, however, has focussed on the con-
tention that since this correspondence embodied "commit-
ments," it should have been supplied to Congress under
the provisions of the Case Act, which requires that
"international agreements other than treaties" be
reported either to the Congress or, in the case of
classified international agreements, to the Senate
Foreign Relations Committee and the House International
Relations Committee.

As you know, Secretary Kissinger, testifying
before the Senate Foreign Relations Committee shortly
after unauthorized disclosure of two of the Nixon
letters in the New York Times, took the position that
these letters were not international agreements but
statements of personal intention on the part of
President Nixon. Somewhat later, on May 13 when I
testified before the Abourezk Subcommittee of Senate
Judiciary, I was questioned about the Nixon-Thieu
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correspondence and took the same position. At about
the same time, Professor Louis Henkin of Columbia
University Law School, testifying before the Abourezk
Subcommittee, characterized the two letters which had
been released as statements of political intention
rather than international agreements. Neither my
answer nor Henkin's has satisfied Senator Abourezk
and his colleagues, and there have been numerous
senatorial letters requesting copies of the corres-
pondence or demanding that they be submitted to
Congress under the Case Act.

As Phil Buchen has pointed out, the CSCE
agreement which the President signed in Helsinki on
July 31 is an example, and a highly publicized one,
of an international accord which does not have binding
legal effect and which consists entirely of declarations
of political intents. In fact, the final act at
Helsinki includes a provision, which in effect states
that the Helsinki Accords are not eligible for registra-
tion as an international agreement under Article 102 of
the United Nations Charter.

The point is that it is not unusual in inter-
national intercourse for nations to adopt statements of
political intention which do not rise to the level of
international agreements. —

It may be useful, therefore, in responding
to future demands for the Nixon-Thieu correspondence not
only to state that they constitute no more than state-
ments of political intention, but also to point out that
the Helsinki Accords resulting from the CSCE belong to
‘the same category of diplomatic instrument.

cc: White House - Mr. Buchen<—

LIMITED OFFICIAL USE




DEPARTMENT OF STATE

THE LEGAL ADVISER
WASHINGTON

August 15, 1975

MEMORANDUM FOR MR. BUCHEN
THE WHITE HOUSE

FROM: Monroe Leigh QZ{//

I enclose for your information a Xerox copy
of the preliminary transcript of my testimony
before Senator Abourezk on July 25.

The references to the Nixon-Thieu letters
appear on the following pages: 431, 432, 433,
437, 438, 440, 441.

The references to the intelligence coopera-
tion arrangements appear on the following pages:
431, 432, 435, 436, 445, 452, 453.

Needless to say, I will be happy to discuss
this with you at your convenience.

I am sending copies of the transcript to
John Warner at CIA and to John Brock at DIA,

calling attention to the passages relating to
intelligence cooperation arrangements.

Enclosure:

As stated.
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Washington, D. C. Duplication or copying of this transcript
by photographic, electrostatic or other
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mittee, only through Official Reporters.

WARD & PAUL

410 FIRST STREET, S. E.
WASHINGTON, D. C. 20003

(202) 544-6000



14

15

16

17

19

20

21

22

23

25

CONTENTS

STATEMENT OF:

Mr. Monroe Leigh, Legal Adviser for Treaty Affairs,
United States Department of State
acrompanied by:

Mr. Arthur W. Rovine, Assistant Legal Adviser for
Treaty Affairs, Department of State

PAGE

416




10

11

12

13

14

15

16

