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l-!6norfl.ble Timothy E. W ll'th 
Houae of bpreaeatatlv .. 
W•eh.IAgtoD, D. C. Z0515 

n.ar Au. W111hr 

• 

·, 

' 

'1 r, J .. ~ ~s 
~ • '-'•" ,.J/ 

1 hnoe been ••ked to reply to )'"OUI" June 11th letter to the F2"e81dent 
conceramg Vepal'tmeJU o1 D•fenae abt>rtiOD policy at military 
ho•pttals. 

Tbo Departtnent of Dof~ l• pr•••ntly reenluatiDg the aubJeet 
with o vtow toward an 8-pZ'ropdate .recommentiatiou to t11e :Preaident 
ill light of current !ederal aud state law. T~ taek ia com:J)Uc•t•d 
by r~ant enactment of deta.Ued legtalaUon by anera.l eta tea , 
attempting to regulo.to thla area more Fet:Uely thaa in the period 
prior ttl the Supreme Court deebio:aa you meutloa.. Scver11l of the 
new etato requireme:nta have beea found to be im:onaU.tent with 
conatlrutional prilldJ>ln enunciated by tho Supr-eme Court} but 
courte have reeognized tba.t certdn state l'equlrenumta may be 
r:ou.titutionally valid. Given the complex relationahlp between 

·a tate and {ederal ~:egulattona at mW.ta.ry bu,e• , we believe that 
policy on thia •ubJeet ehov.ld not~ chaaaeci without carelully coa­
•idert.Dg aU re.hwant lesal t..auoa. 

We apprec:l&t• your lnterut 1n thi• an•itive aad eomplleatri mattel', 
U we can be of furtbez aaaietance to you, pl•u• do not hoa1tate ta 
COft.ta<:t U.. 

Slacerely your•. 

' I 

White Houee Official• 
\ M.artm a. HoUmua 

Coordination: 

ASD (LA) of Defense, Rm. 3E941, 
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To: 

THE WHITE HOUSE OFFICE 

REFERRAL 

The Honorable ·Martin Hoffmann 
General Counsel 

Dates June 20, 1975 

Department of Defense 
Waehiftctea, D. C. 29391 

ACTION REQUESTED 

--- Draft reply for: 
----President's slqnature. 
---- Undersi(jJlled'a slcp1ature. 

___ Memorandum for use aa enclosure to 
reply. 

NOTE 

Prompt action is essentitll. 

X Direct reply. 
.....;:;.X.;:_____ Furnish information copy. 

If more than 72 hours' delay is encountered, 
please telephone the undersigned immediately, 
Code 1450. 

___ Suitable acknowledqment or other 
appropriate handling. 

---- Furnish copy of reply, if any. 
Basic correspondence should be returned v.·hen 
draft reply, memorandum, or comment is re­
quested. 

___ For your .Information. 

___ For comment. 

REMARKS: 

Description: 

__ X_ Letter: Telegram: Other: 

To: 
From: 
Date: 

Subject: 

The Honorable Gerald R. Ford 
The Honorable Timothy E. Wirth 
June 11, 1975 
Military Abortion Policy 

By direction of the President: 

,d·~, -~'.~ c: ,,,~ ... n-... 
Dudley Chapman 
Associate Counsel 

(Copy to remain with correspondence) 

/ 
/ 

/ 
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r~ .. <.:J1.ll~·:· rtoV.o"l>:= t.!.~\ ;;!~~te l;.!I.-/.J 0'1 ;:;roVi..ltit-.;A in t.i<~ 
l:~7l t'r:.l~:i:". 

Y\.!U J~:'JY be UO:S't\::;t.--~ ,YO!U" l4ttt.t.ur owil.l h\! Calle! 1:~ th:;;a 
at;tJ:;l>~io.a of t~~~ t·r~:::i~~nt fl!; th~ ~~:rlie.~t o~"~::ortuttir.y . 
J:,, t::~a ~~.ln'l::.i"·~~, C{i?ien ._,111 t.t"'! si:uu:l¢..1 wit..~ t.no 
u"•pr<•! :riat..a ~.-.3;;.!..o.r;; of tl•~ :.tlnf~ • 
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V'l'•r:~ou C. L':'e!:l 
~G;_'l\l.t:f 1\~~i~~ t 
t~ th~ ~:c3ijP i t 

'lt ~· :'';~- .•:":'".a.~l:>:l :i. ':·~~!: ~ !~i:rti~ 
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bee : v/inc~1ing to 
an.:l re:'ly . 

I'hiJ>ip Buchen for a ppro:>riate han.ll ing 

Lee : u/d:ico;-..dn<:,. to 
iafor1.~.:1 tio:i. 

VC!~ • r~:-: VO j y 

Of fico of t.ha rilitary Aide -



I ~ l'IMO'f"HY E:. WIRTH 
20 DISTRICT, COLOrtAOO 

,. COMMITTEES: 

INTERST,;.. TE AND FOREIGN 
COMMEHCE 

SCIENCE AND TECHNOLOGY 
QCongre%5 of tbe Wttiteb ~tates 

~)ouse of l\.eprcsentatibes 
l~aS'bington. ;D.<t. 20515 

June 11, 1975 

The Honorable Gerald R. Ford 
The White House 
Washington, .D.C. 20500 

Dear Mr. President: 

WASHINGTON OFFICf.:: 

!516 CANNON HoU"",E OFFICE 0UILDING 

WA~HINGTON, D.C. 20515 

. (202.) 225-2161 

DISTRICT OI"FICE: 

948~ WesT COLFAX AVLNUC 

l..AKEwooo, CoLORADO 80215 

(303) 234-5200 

As you may know, certain military health agencies are 
currently following a policy on abortion which conflicts 
with the 1973 Supreme Court ruling on abortion. A 
Presidential order issued on April 3, 1971, directed 
that "the policy on abortions at military bases in the U.S. 
be made to correspond ... with state law." Since several 
state laws place restrictions on abortion that the 
Suprema Court ruling disallowed, abortion practices vary 
from one installation to another. 

I believe justice demands that military abortion policy 
be updated and standardized to conform with constitutional 
requirements stated by the Supreme Court. In order to 
insure consistency in the medical services afforded women 
at ~ur various military installations, and in order to 
comply with the Supreme Court ruling, I hope that you will 
act as quickly as possible to rescind the 1971 Presidential 
ord~r and issue a new order to bring all federally­
provided medical services into conformity with the law. 

I appreciate your attention to this question, and a~ sure 
you will act to resolve an inequity needlessly affecting 
so many lives. 

TE\v :ov 

THIS STATIONERY PRINTEO ON PAPER MADE WITH RECYCLED FIBERS 



THE WHITE HOUSE 

WASHINGTON 

July 16, 1975 

Dear Art: 

The President has asked me to respond to your letter of 
June 10, concerning the policy on abortions at American 
military bases in the United States. I apologize for the 
delay in doing so. 

The American Civil Liberties Union report that you forwarded 
to the President alleges that a significant number of military 
bases are continuing to follow local laws on the subject of 
abortion that are inconsistent with the United States Supreme 
Court decisions in the cases of Roe v. Wade and Doe v. Bolton. 
The basis for this policy is said to-be President Nixon's 
Executive Order in 1971 directing military bases to comply with 
local law on the subject. As you know, the ACLU is critical of 
this policy, since, in its view, many local laws still on the 
books are inconsistent with the Roe and Doe decisions. 

It is my understanding that the Presidential order in question 
merely reflected the statutory scheme for military bases and 
other Federal reservations within the United States under the 
Assimilative Crimes Act (18 u.s.c. 13). That Act provides as 
follows: 

"Whoever within or upon any of the places now existing 
or hereafter reserved or acquired as provided in 
section 7 of this title, is guilty of any act or 
omission which, although not made punishable by any 
enactment of Congress, would be punishable if committed 
or omitted within the jurisdiction of the State, Territory, 
Possession, or District in which such place is situated, 
by the laws thereof in force at the time of such act or 
omission, shall be guilty of a like offense and subject 
to a like punishment." 

Thus, even if President Ford were to rescind the Nixon order, the 
underlying statutory requirement would remain intact. 

The problem which the ACLU has identified, 
result of poor legal advice than it is the 

if;true, is more the 
result of the general 

.. (:~:··~~,o-;~ -~: -~- ~ 
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dirc::tive that local laws apply. Local statutes which are 
inconsistent with the Supreme Court rulings are not valid 
law either on or off a Federal reservation. We have dis­
cussed this matter with Martin Hoffman, General Counsel of 
the Defense Department, and have asked him to investigate 
the allegations to see what action, if any, should be 
taken. 

I shall stay in touch with you on this matter. 

Sincerely, 

Richard D. Parsons 
Associate Director and Counsel 

Domestic Council 

The Honorable Arthur S. Flemming 
Chairman 
United States Commission on 

Civil Rights 
Washington, D. C. 20245 

bee: Philip Buchen v/ 
Jim Cavanaugh 
Art Quern 

-·-i 
'~. 



MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

July 22, 1975 

JIM CONNOR 

PHILIP BUCHEN f.t/.13. 
Caspar Weinberger's memo of 
June 24, 1975, re Department 
of Defense's Policy with respect 
to women having abortions in 
hospitals on military bases 

In response to your memo of July 11, I attach a suggested 
form of response for the President to send to Secretary 
Weinberger. 

Attachment 



THE WHITE HOCSE 

WASl IINGTON 

Dear Cap: 

Thank you very much for your memorandum of June 24. 
I agree with you that it is troublesome for the 
Department of Defense to have indicated a possible 
change in the existing policy with respect to 
abortions performed in hospitals on military bases. 
Unfortunately, neither you nor I had any forewarning 
of this development prior to our meeting with the 
Catholic Bishops. 

I have had Phil Buchen check into the matter and he 
finds that there is no intent to depart from the 
statement made by President Nixon in 1971 requiring 
local law to be followed in this respect. That 
statement is consistent with the statutory scheme 
for military bases requiring acceptance of local 
criminal law for all military installations within 
the United States. 

Nevertheless, a problem arises from the recent 
enactment of detailed legislation by several States 
in an attempt to adjust their laws on abortion 
practices so as to conform to the applicable 
Constitutional principles which were enunciated by 
the Supreme Court. Already some of these enactments 
have been found to be inconsistent with the Supreme 
Court decisions, and others may well be held 
eventually to be inconsistent. The Department of 
Defense thus has a problem of how to be selective 
in adhering only to those laws which are Constitu­
tional. 

Department of Defense bases had apparently been 
following local laws without any regard for whether 
they were constitutional. As the Department 
reappraises the validity of some local laws, there 
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will probably be some changes in practice based on 
new legal advice, but not because of a change in 
policy. I understand that this is being studied 
by the Department of Defense preparatory to making 
appropriate recommendations to me. 

If you do get any further inquiries on this subject, 
I suggest that you respond in accordance with this 
advl.ce. 

Sincerely, 

The Honorable Caspar Weinberger 
Secretary of Health, Education, 

and Welfare 
Washington, D. c. 20201 

·. {J 
·-·. 

'·' 



THE WHITE HOUSE 

WASHINGTON 

July 15, 1975 

ADMINISTRATIVELY CONFIDENTIAL 

MEMORANDUM FOR: PHILIP BUCHEN 

FROM: JAMES E. CONNOR 

SUBJECT: Caspar Weinberger's memo of June 24, 1975 
re Department of Defense 1 s Policy with 
respect to women having abortions in hospitals 

on military bases 

The President has reviewed your memorandum of July 1 on the above 
subject and requested that you prepare a response to Cap from him. 
It was further noted: 

"But, there is some sound merit to Cap's 
comment on credihUity - Why did DOD do it without 
some forewarning? 11 

Please follow-up with appropriate action. 

cc: Don Rumsfeld 

-..... 



MEHORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

July 1, 1975 

JIM CONNOR 

PHILIP BUCHEN~~·~• 
Re Caspar Weinberger's memo of 
June 24, 1975 re Department 
of Defense's Policy with 
respect to women having· 
abortions in hospitals on 
military bases 

This office has received letters from the following 
members of Congress urging that the Presiaent change 
the policy as represented by a Presidential Order in 
1971 concerninq abortions at militarv bases in the 
u.s. : 

Congresswoman Millicent Fenwick 
Congressman Timothy E. Wirth 
Congressman Donald M. Fraser 
Senator Charles H. Percy 

We have referred these letters to the Defense Department 
for reply and attached is a copy of a reply sent Congress­
woman Fenwick. 

On the basis of this reply, it appears that the Defense 
Department is not contemplating a change in policy, 
although certainly no policy can be maintained which 
pays heed to unconstitutional State laws. 

If the purpose of the Weinberger memo to the President 
is to raise this problem to the Presidential level, I 
vigorously object to doing so. If the President merely 
wants to be informed on this subject, I suggest that we 
ask the Department of Defense to prepare a report on the 
subject rather than to have the President guided by 
Cap's proposed memo. 

Attachments 
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Hcmorable Millic.-t F~awick 
HOGae of Bep:re .. ab.U.Y .. 
WashlD~ D.C. 2031' 

2 ... ..J •' 
..., 

I have been askecl to reply to~ Juae 4-dlletter to the Preaidet:lt 
conce~ Depal'tm.Dt o£ Delee.• abortiCMa palky at mJJita:ry 
hospltala .. 

'Iha De~TUnalli o1 D•i•••• is ~·•atly reeYalaatiJas t1M aaoject 
'With a vifliP toward. ~• app~ate recom.JJWtDClaticm to the Prerieellt 
in light of curl:'eat fM.:ral u.i state law. The tawa b cOJZLpUcat4Ml 
by l'~cent enactm..t of detaUee le&ielatiOil by several .states. 
~tt.empti!!S to re,.t.ate this area more prec:iaely than in the period. 
priol" to the SupreJNt Co.a:rt deci.sioas you DlM!!tiOG. Several of the 
new stat-e requi~..Wilt• haYe been fotmcil to be incO!lrietent with 
conatits;ational prl.acipl•• enUDCiatH by t:he S-apreme Cottrt; but 
courts have recosnis.O thet eertaia state re~uh·ements m.ay he 
.-;:on$t1t"ati0ftally vallcl~ Givee' th1! eomples relatioaship b•tweeft 
atate nd federal resulatic~s at military basH, we bt!li•"f'e that 
policy on this aubj"t should not be chAnged without carefully con­
siderbll all relrn.nt legal isnes. 

A .s ior sbortiOI\ reqa .. t. by r~faaees, the State Departm~nt ha• 
authorlsee ~he U. 5. Public HetHh Serviee t& make eontracta:d 
~.rrangements with qualified off-ba•• facilitiea wb.n Departm.M 
of Defense fac:ill:iH canDOt provide the gerrice for polley or other 
reaaon:~. It is our uDderataDdt.Ds that HEW coordinators at eac:h 
r~fugee site a:re pre•ently making the ne-cesa.a:ry a rr~n:tge!I'Mr'llt•. 
including trusportatiea out of state U loeallaws p.rohiblt the 
abortion. 



, 
' . 

We hav. takea tlM li'Mrty ol. ••~ yoa~ letter to b.ir•- Julie Vaeala 
T aft of the lDteraw-.cy T.a•k Foi'C•• who b lamoiliar witll the. detail• 
of tlrla pGUcy; we ar. advi•" that her office will be b. totacl:l with YCMil 
shOrtly. 

We appreciate yOG.r iniezeet ia t:ai• aeasit.t-Y. au c ... Ucat.C m.atter. 
II we e._a be oi fllrtlaey a•eiataJIIce te you. plea .. d• aet b.tdt.ate to 
coutact l.lB. 

White House Officials 

OSD Control #WH2080Z.C ((~ 
General Counsel - GC 1468 
Subject - Abortions - #529 
JSells / Chron/jo 
R ewritten: JNelson/jp/19 Jun 75 
Chron 

Legislative Affairs 

Coordinatioa: 

Special Asst. to the Secretary 
o£ Defen•e. Rrn. 3E941, Pentagon 

ASD (LA) 

-



THE \VHITE HOUSE 

ACTION MEMORANDUM WASHINGTON LOG NO.: 

Date: June 281 1975 

FOR ACTION: Phil Buchen tl" 
James Cannon 
Bob Hartmann 
Jack Marsh 

FROM THE STAFF SECRETARY 

DUE: Date: Wednesday, July 2 

SUBJECT: 

Time: 

cc (for information): 

Time: 12 Noon 

Ca~par Weinberger's memo of June 24, 1975 
re ITepartment of Defense's Policy with respect 
to women having abortions in hospitals on military 

bases. 

ACTION REQUESTED: 

-- For Necessary Action _x_ For Your Recommendations 

-~- Prepare Agenda and Brief -- Draft Reply 

X 
__ For Your Comments -- Draft Remarks 

REMARKS: 

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 

!£ you have any questions or if you anticipate a 
delay in submitting the required material, please 
telephone the Staff Secretary immediately. 

Jim Connor 
For the President 

I 



THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE 

WASHINGTON, D- C.-'20201 

June 24, 197~ 

MEMORANDUM FOR THE PRESIDENT 

Newspaper reports state that the Department of Defense is 
considering changing their policy with respect to women 
having abortions in hospitals on military bases. As you 
will recall, the present policy is that abortions on military 
bases should be done in conformity with the laws of the 
States where the bases are located. 

When the Catholic Bishops met with you last week, they 
specifically inquired as to whether there was going to be 
a change in policy and reiterated their endorsement of the 
existing policy and their opposition to any change. I 
advised them that I knew of no plan for any change and that 
I thought the present policy was a good one. · 

! ~: ~ot :;~~ U.tiJ. a.d:;.-u.:rl tag~ tv be i,tiiiicJ. '!.:>~,...- c.~1Ct.l1(>~JJ.g Lllc 

policy nor to public indications that the policy is about 
to be changed, and for that reason I would recommend that 
we try to discourage any further consideration of changing 
an existing policy which thus far has not caused any · 
particular problems nor, so far as I am aware, any 
particular demand for change. · 

I also think that the Catholic Bishops would quite justi­
fiably feel they had been misled if, a few days after their 
conference when none of us had any idea that any policy 
change was planned, a proposed change is publicly discussed 
by "Pen tag on spokesmen. " ~/-I . 

, ~¥ ;L_ 
f /4 . IAA,\.--t/i,~r~ 

/. ca/par W. Weinb.,Ji?rger 

J 



~rhi• vill .a~l~9• J:r"--.1~~ ~ tQ.ou& 
yt>Q tar ;:our J~ 4 lA1:.iter to ~ 
?r~Lieat. ~.::7:9ia9 ~ ~ %a-.o.i.U t.M­
U 71 Pn•i~411lu.l. O%Iiiu r•lAt.i!14J to 
~tiOM• a.~ :-Ul.J.~ i;eaa• &ail ia~ 
-A ~ ~ to aapl.7 wJ.'tA :"eder.l l.aw 
.:4 tactJ: ~ SQU l..awll ._ ~ri.-Mcl iA 
th• l.'7l. ~. 

Yoa :uy • ,.... .... ,.._.. l.at.t..c' nu. :be 
cotll.ei t:o ta. a-t.tcat:i.oa of ~ PnMt14-~ 
at t:. au-l.JAa't ~·tuait:y. Is 'the 
~U»e, cop,a. will o. uar.a. ~·tau­
a;,propt.iaca ae_,....__na ~ tU st.af1. 

illlJZ'f.P;OA e. ~ 
~ WistaA:l: 
to tho ~::wai~t 

~ ~ i;d.Il:f.~ 7...,i"­
~o.f~taU.as 
:iaaa.la9~. ~..c. l~S1S 

lxc: ~nociiiiDg to Phillip n.cbeA ~or appropri.a~ MDtJJi:aq u.1 
reply. 

v/i,....,.iaq t:o Office of the Jtill.tuy Aide- fer your 
iJ:&.to:Juatioa. 
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.X 
\ \MILLi\!:~ FENWICK WASHINGTON OFFICE: 

5TH C'~~CT, :--.IE'-" _;ERSEY 

,,/ 

COMMITTEES: 

1610 LoNGWORTH HOUSE OFFICI; ButL.OING 

WASHINGTON. O .. C. 20513 

TEL.EPHCNE' (202) 225-7300 

SANKL'<G, CURRENCY AND 

HOUSING 

S"tALL BUSiNESS 

DISTRICT OFFtC!tS: 

41 NORTH BRIDGE STREET 

SoMERVILLE, NEW JERSEY 08876 

TELEPHONE, (20 I) 7ZZ-a200 

0.Ionsr2ss of ±42 ~fun ~±a±2s 
~uS!! of 27"\£pr.es.enfll:tfu.es 

~as~ingimt, ~.QL 211515 
PosT OFFICE BUIL.DJNG 

4 June 1975 

1 MoRRIS STM:E'l' 

MORRISTOWN, NEW JERSEY 07960 
TELEPHoNE, (201) 538-7267 

Honorable Gerald R. Ford 
President 
The lfuite House 
Washington, D.C. 20500 

Dear Mr. President: 

I am writing to urge you to rescind the 1971 Presidential) 
Order issued by former President Nixon di~cting that "the policy on 
abortions at military bases in the U.S. be made to correspond •.• with 
state law." This order is still adhered to by both military health 
agencies and certain other non-military health services even though 
many stricter state laws are in direct conflict with the more liberal 
1973 Supreme Court ruling on abortion. 

There are constitutional grounds upon which this abortion 
policy should be updated to conform to Federal law. Now prompt action 
is especially necessary in view of the current confinement of 130,000 

\

Vietnamese refugees on U.S. military bases. These women have fled 
from Vietnam unprepared for cont,raceptive protection. Here in the 
United States, the contraceptive services at the military bases are 
limited and civilian medical care is out of their reach because they 
are unable to leave the bases. These refugees are being weighted 
with an additional burden which appears to be the result of unequal 
Federal medical services. 

In order to alleviate this injustice, I am hoping that 
you will issue a new order that will put federally-provided medical 
services in harmony with Federal law. 

Thank you for your concern. 

Yours respectfully, .. ~ 

J:.l, //i u::! 1"7'--U•'~J( 
~LICENT FENWICK '\ 
Member of Congress 

NF:vh 

THIS STAnONERY PRINTED ON PAPER MAO£ WITH R£CYCI.ED FIBERS 
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THE WHITE HOUSE 

WASHINGTON 

Date September 4, 1975 

TO: Phil Buchen 

FROM: DUDLEY CHAPMAN 

ACTION: 

---::...~---Approval/Signature 
-------Comments/Recommendations 

____________ Prepare Resp~nse 

-------- Please Handle 

--------For Your Information 

---------File 

REMARKS: 

You are right that Niederlehner's memo 
differed from the approach we had taken. 
The attached memo is self-explana~y-1 

and provides a formal record. <', 



MEMORANDUM FOR 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

September 4, 1975 

Leonard Niederlehner 
Acting General Counsel 
Department of Defense 

DOD Abortion Policy 

Martin Hoffmann forwarded to me on August 13, 1975, a copy of 
Mr. Jerome Nelson1 s memorandum on this subject. That 
memorandum concludes that a change in DOD policy is needed 
to the extent that military installations have been following state 
laws that are inconsistent with the Supreme Court decision in Roe 
v. Wade, 410 U.S. 113 (1973) and subsequent lower court decisions. 

The only applicable Presidential directive is President Nixonrs 
Executive Order of 1971 which requires that the Defense Department 
c01nply with local laws governing abortion. This, of course, mean~ 
only valid state laws and so does not require compliance with state 
laws that are inconsistent with the ruling of the Supreme Court. 
It is, therefore, unnecessary to make any change in the Presidential 
directive in order to bring DOD policies into compliance with 
applicable court decisions. 

Dudley Chapman, of my staff, has discussed this informally with 
Mr. Nelson who indicated that this is the way DOD intends to 
proceed, and that there is no need for a Presidential state:nent 
as he had suggested in his memorandum. 

I agree that no change in the existing Presidential directive is 
required, and that DOD should issue whatever directives of its 

-·~~ • t ~· tt·o 
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own may be needed to bring practices on military installations 
into compliance with the rulings of the Supreme Court. 

i*~ ·Counsel to the President 

,.c• 
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THE WHITE HOUSE 

/V J~tJe~J~ \.. 
c:;"A I. (, c 

WASHINGTON 

August 22, 1975 

MEMORANDUM FOR: DUDLEY CHAPMAN 

FROM: PHILIP BUCHENf.w.B • 
SUBJECT: DoD Abortion Policy 

Attached is a recent memo to me from Marty 
Hoffmann and his copy of a memo from 
Mr. Niederlehner. 

You will recall that you last worked on this 
subject to prepare a letter from the President 
to Cap Weinberger. There also have been 
previous letters on this subject to 
Representative Fenwick and other members 
of Congress. It seems to me that 
Mr. Niederlehner's memo presents the situation 
in a light different from that reflected in 
the letter prepared for the President to send 
Cap \rJeinberger. 

Kindly let me have your comments and suggestions. 

Attachments 
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SECRETARY OF THE ARMY 

WASHINGTON 

August 13, 1975 

NOTE TO HONORABLE PHILIP BUCHEN 

RE: DoD Abortion Policy 

This represents a bit of unfinished business that 
I thought was taken care of before I left the 
General Counsel's office. It represents our best 
thinking on the issue at this time and, as I think 
you will see, it is probably the only way to go. 

I will be happy to provide such transitional services 
as may accrue to the President's benefit until we 
get the problem resolved. 

With best wishes. 

Attachment 



DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

WASHINGTON, D. C. 20301 

4 AUG 1975 

MEMORANDUM FOR Mr. Hoffmann 

VIA: Mr. Nieder lehner 

SUBJECT: DoD Abortion Policy 

I. Background: 

Through a series of 1970 memoranda and letters emanating from 
the Office of the Assistant Secretary of Defense (Health & Environment), 
the Department announced its original abortion policy as follows: 

"Pregnancies may be terminated in .military medical facilities 
when medically indicated, or for reasons involving mental health 
and subject to the availability of space and facilities and the 
capabilities of the medical staff. The performance of these 
procedures will be based upon the foregoing considerations, 
which will be applied without regard to local state laws. In 
each ease a decision to terminate a pregnancy will require the 
agreement of at least two physicians. In addition, no person 
shall be required to perform, or assist in the performance of, 
pregnancy terminations in military hospitals, if such performance 
or participation would be contrary to his religious, moral or ethical 
beliefs. " 

This policy concerned only therapeutic abortions and never authorized 
elective abortions. 

In March of 1971 Secretary Laird issued a memorandum to the 
Service Secretaries directing that military facilities should comply 
with those State laws which were "more restrictive" than the 1970 policy. 
This Laird memorandum was apparently the product of an instruction 
issued by President Nixon to Mr. Laird on March 24, 1971, where the 
President stated "•!'>:'>:' I feel strongly that this Administration should not 
support a policy contrary to local State laws." 
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In April of 1971, the President himself publicly announced the new 
policy stating, inter alia ">!<>!<>!< I have directed that the policy on abortions 
at American military bases in the United States be made to correspond 
with the laws of the States where those bases are located. If the laws in 
a particular State restrict abortions, the rules at the .military base 
hospitals are to correspond to that law. ".!_/ The President explained 
that he was reversing the earlier liberalized rules partly because decisions 
as to abortion should remain within the province of the various States. 
As explained in the May 12, 1971, letter from Mr. Buzhardt to the ACLU, 
the old policy- -therapeutic but not elective abortions- -continued to apply 
in those States having more liberal laws. 

Thus as to the first trimester, present DoD abortion policy can be 
summarized as follows: 

(1) At the very least, the proposed abortion must be therapeutic 
and not elective; 

(2) If the proposed abortion is therapeutic, it can only be performed 
under circu.mstances authorized by State law. 

In 1973, the Supreme Court held that butfor medical consultation 
requirements, State governments cannot interfere with the individual's 
decision to have an abortion in the first trimester. Roe v. Wade, 410 U.S. 
113 (1973 ); Doe v. Bolton, 410 U.S. 179 (1973 ). Subsequent Federal and 
State court decisions show that virtually all forms of State restriction in 
the first trimester are invalid. Among the matters invalidated were 
requirements as to the type of facility, spousal or parental consent, 
various licensing requirements, and provisions as to advice required of 
the doctor. Only one court has remotely suggested the validity of any 
restriction in the first trimester--the possibility of a carefully drawn 
plan pertaining to spousal consent. 

1 I See Weekly Compilation of Presidential Documents, Week Ending 
April 10, 1971. 
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II. Legality of Present Policy 

A. Statutory Right 

Both active duty .members and military dependents have a statutory 
right to medical care, including maternity care. (10 U.S. C. 1074-­
active duty; and 10 U.S. C. 1076, 1077 and 1079--dependents.) This 
statutory right does not expressly include the right to an elective abortion. 
However, when construed in light of recent court decisions, the courts 
are likely to conclude that these statutes include such a right. 

B. Court Decisions 

The Supreme Court decision in Roe v. Wade, 410 U.S. 113 (1973) 
held that a woman has the right to an elective abortion during the first 
trimester of pregnancy, subject only to consultation with her physician, 
State regulation of the physician's qualifications, and State prohibition 
of abortions not perfor.med by a qualified physician. The lower Federal 
court opinions decided since then have generally ruled that it is a denial 
of equal protection under the Fourteenth Amendment to provide medical care 
or funds for other types of pregnancy care or for procedures medically 
indistinguishable, such as dilation and curettage and therapeutic abortions, 
but not for elective abortions. The cases construing the statutory term 
"necessary medical services" to include elective abortions appear to 
require our statutes to be construed similarly. 

Present policy is inconsistent with the Supreme Court decisions in 
two ways. First, the policy authorizes only therapeutic abortions and 
not elective abortions. This clashes directly with the holding of Roe v. 
Wade that a woman has a Constitutional right to decide upon abortion 
in the first trimester with .medical consultation. In my view, this case 
leaves no room for a policy which allows therapeutic abortions while 
ruling out voluntary abortions. Second, the DoD policy of compliance with 
State laws is also illegal insofar as those States unconstitutionally restrict 
the right of the woman to have the abortion during the first trimester--
as is the case with residency requirements, special licensing requirements, 
parental consent, etc. 

In conclusion, a military member on active duty and a military 
dependent both have a legal right to an elective abortion during the first 
trimester, based on the statutes described above and the Supreme Court 
decisions and subsequent lower court decisions. 
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III. Conclusions and Recommendations: 

The possibility of litigation of this issue cannot be ignored. Several 
cases arising under Medicaid have recognized a cause of action for a 
denial of equal protection where State authorities disburse Federal funds 
for therapeutic but not elective abortions. Moreover, the Federal courts 
regularly entertain litigation at the behest of women who complain of a 
denial of their Constitutional right to abortion; these courts are consistently 
holding in favor of the woman where the refusal to perform the abortion 
is grounded upon State requirements improperly restricting her rights. 
Moreover, I a.m told that the local ACLU office is prepared to move 
against DoD if our policy is not changed. Finally, we have received a 
number of Congressional inquiries which directly or indirectly raise the 
question of the validity of our policy in the light of the Supreme Court 
decisions. 

Litigation potential is worsened by the current policy concerning 
abortions for Indochinese refugees located at various .military installations. 
Presently, arrange.ments are being made by HEW coordinators to secure 
abortions for refugees in off-base facilities if the installation facility 
cannot perform that service for policy or other reasons. These arrange­
ments include transportation out of state where local laws prohibit an 
abortion. The fact that similar treatment is not afforded American 
dependents at the same base is an anomaly which poses obvious litigation 
difficulties. 

The subject is, of course, a highly controversial one upon which 
many persons hold strong views. For example, the Washington Star of 
June 22, 1975, reports that a group of Catholic Bishops concerned over 
possible easing of the DoD policy "came away from a White House meeting 
with President Ford and top Government officials with what they considered 
to be an assurance that n.o attempt was being made to change military 
hospital policy. 11 The article goes on to explain that the Bishops had 
apparently .misconstrued an ambiguous remark by Secretary Weinberger. 

There is no course of action that will satisfy everyone. Substantial 
groups will voice concern no matter what decision is made. Nor can 
we ignore the possibility that some zealous State official might harass 
or prosecute military doctors. The likelihood of this is probably quite 

. ..; 
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low. There would be no basis for such an effort if the hospital were 
located on land of exclusive Federal jurisdiction; for facilities located 
on lands of concurrent jurisdiction one must resort to the underlying 
cession agreement. Moreover, I am told that as a practical matter, 
State authorities are not now vengeful in this area- -at least in the first 
trimester. Finally, I suggest that any policy reflect the notion that 
doctors and medical personnel cannot be ordered to perform procedures 
conflicting with their own ethical or .moral views. 

Notwithstanding the obvious policy, political and practical problems, 
the law seems to me clear. Accordingly, I recom.mend that we attempt 
to change present DoD policy. 

Since the Department is now operating under Presidentially imposed 
policy it would be at least awkward (and arguably illegal) for the military 
to effect changes without approval from the Commander-in-Chief. The 
simplest procedure would lie in a recom.mendation to the President that 
the policy be changed. Should the President agree, he could then issue an 
appropriate state.ment similar in format to that authored by President 
Nixon in 1971. 

For your assistance, we have drafted such a proposed statement. 
The proposed policy requires compliance with those State laws which 
do not conflict with the Supreme Court decisions. This proposal, although 
posing the practical difficulty of requiring field legal interpretations as 
to various requirements, is the best approach from the policy viewpoint. 

Enclosure 

I 
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Assistant General Counsel 

(Manpower, Health & Public Affairs) 
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PROPOSED PRESIDENTIAL STATEMENT 

In 1973 the Supreme Court held that a woman has a Constitutional 
right to decide upon abortion in the first trimester where the decision is 
.made in consultation with a physician. In subsequent litigation a number 
of State restrictions upon that right have been invalidated by the courts. 
As a result of a 1971 Presidential order requiring military hospitals 
to follow State law, Department of Defense policy concerning abortion 
in American military hospitals is not now consistent with the Constitutional 
principles enunciated by the Supreme Court. 

Each of us may have our own deep convictions about this matter. 
But whatever one's own view, the Supreme Court decision nonetheless 
represents the law of the land and must be respected. Those of us 
sworn to the duty of faithfully executing the laws can do no less. 

Accordingly, I have directed that the policy concerning abortions at 
those facilities correspond to State law only insofar as those State laws 
are consistent with the Supreme Court decision. In no event, however, 
should the military force its physicians or other medical personnel to 
perform procedures which they individually believe to be morally or 
ethically wrong. 
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4:30 p.m. Tuesday, September 30, 1975 

Dudley says he has seen the article in the newspaper 
on DOD abortions and doesn't see that anything needs 
to be done now. 
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