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Please note that page 2, line 9 defines ''employee" to include the "President" and 
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NOT FOR RELEASE 

H.R. 8617 
THE FEDERAL ill1PLOYEES' POLITICAL ACTIVITIES ACT OF 1975 

OPENING STATEl1ENT BY MR. CLAY 

MR. CHAI&~, I ~ove that the Committee take up and consider 

the bill, H.R. 8617, and that it be open for amendments at any 

point. 

MR. CHAI~tAN, H.R. 8617, the Federal Employees• Political 

Activities Act of 1975, was reported by the Subcommittee on 

Employee Political Rights and Intergovernmental Programs as a 

"clean bill" on July 10, 1975. 

Earlier, the Subcommittee conducted eleven days of hearings 

and received testimony from over one hundred witnesses in Washington 

and six other cities across the nation. Testimony in support of 

H."R. 3000, which I introduced earlier this year with the 

co-sponsorship of 64 of my colleagues, was overv1helmingly in support 

of this legislation. There were however, a number of recommendations 

for the strengthening of H.R. 3000 and related legislation which 

the Subcommittee has incorporated into the "clean bill", H.R. 8617. 

MR. CIIAIRHAN, the Hatch Act was enacted in an effort to protect 

federal employees from improper involvement in partisan political 

activities. Previous studies, public hearings, and staff surveys 

reveal no evidence that voluntary political activity in any way 

erodes the merit system or operates against the public interest. 

Yet, existing law, which actually consists of over 3000 administra

tive regulations, is vague, overly broad and infringes upon the 

rights of every American to participate fully in the political life 

of this nation. po·fib~ 
"Q -;,.\ 

H.R. 8617, takes these realities into consideration. It{~ro- f 1 

'" ~ hibits those involuntary political activities which tend to er~' 



public confidence in the integrity of the merit system. It estab

lishes an independent Board to adjudicate alleged violations. It 

gives the Commission strengthened authority for investigating 

alleged violations. It provides due process and judicial review 

for federal employees. 

over 

The major provisions of the Subcommittee bill follow: 

*States that federal employees are encouraged to exercise 
their right of voluntary political participation. 

*Prohibits the use of official author1ty, influence, or 
coercion with the right to vote, not to vote or to other
wise engage in political activity. 

*Prohibits use of funds to influence votes; solicitation of 
political contributions by superior officials; and making 
political co~tributions in government rooms or buildings. 

*Prohibits political activity while on duty, in federal 
buildings, or in uniform. 

*Provides leave for candidates for eiective office. 

*Establishes an independent Board on Political Activities 
of Government Personnel whose function is to hear and 
adjudicate alleged violations of law. 

*Authorizes the Civil Service Commission to investigate 
alleged violations of law and provides for subpena 
authority, due process, and judicial review of adverse 
decisions. 

*Subjects violators of law to removal, suspension or 
lesser penalties at the discretion of the Board. 

*Requires that the Civil Service Commission conduct a 
program for informing federal employees of their rights 
of political participation and report annually to the 
Congress on its implementation. 

l1R. CHAiill1AN, this bill represents a significant improvement 

complete political suffrage for federal employees. 

worked long and hard in forging this bill. 
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the suggestions of not only its supporters but also the concerns of 

those relatively few who \-lithheld their endorsement. The bill is 

comprehensive. The bill is specific. The bill is fair. I urge 

your support in ensuring the prompt and· speedy enactment of this 

landmark legislation. 
',} 
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~>--lTn COXGHESS H R 8 r-17 1sT SESSION _· __ · ' o· 

• • 

IX THE IIOtTSE O'F HEPHESI~XT.ATIYES 

,J rLY 1J~ }!)/;) 

l\h. CLAY (for hims£•lf. l\Irs. SrELDux.l\Ir. SoLAnz, :\Ir. CuAnLES H. "\YIL!'OX 
of Califomia. l\Ir. H.u:r:rs, and :\Irs. Scnnor:mm) introduced the following 
bill; "·hieh was refPne<l to the CommittPP on Post Office and CiYil Sen·iee 

A BILL 
To restore to Federal ciYili<ln and Postal SerYice employees 

their rights to participate Yolnntarily, as priYate citizens, 

in the political processes of the Nat ion, to protect such em

ployees from improper political solicitations, and for other 

purposes. 

1 Be it enacted by the Senate and !louse of Reprcscnta-

2 ticcs of the r-:-uitcd States of America in Congress assonbled. 

3 That this ~\ct may be cited as the '':Fcdernl Employees' 

4 I>oliticnl ~\ctiYities Act of 1975". 

;-, REc. 2. (n) Snhcltaph'r III of (·hapter 7i1 of titlt• 

I 

' ". 



1 "SUBCIIArTER III-l)OLITIOAij ACTIVITIES 

2 "§ 7321. Political participation 

3 "It is the policy of the Congress that employees should 

4 be encour<1ged to fully exercise, to the extent not expressly 

5 prohibited by law, their rights of Yoluntary participation in 

G the political processes of our Nation. 

7 "§ 7322. Definitions 

8 "For the purpose of this subchapter-

9 · " ( 1) 'employee' means any indiYidual, including 

10 the President and the Vice President, employed or 

11 holding office in-

12 "(A) an ExecutiYe agency, 

13 "(B) the goyerm~1cnt of the District of 

1 
l 

! 

14 Columbia, ,.......... 

15 

1G 

17 

]8 

19 

20 

21 

22 

23 

:.H 

" ( 0) the competitiYe serYice, or 

"(D) the rnited States Postal SerYice or the 

Postal Rate Commission; 

but does not include a memhcr of the uniformed serYices; 

" ( 2) 'candidate' means any indiYidnal who seeks 

nomination for election, or election, to any clectiYc office, 

whether or not such indiYidnal is elected, and, for the 

purpose of this paragraph, an iudiYidnal shall be deemed 

to seek nomination for (•leetiou, or election, to an elccti\·e 

office, if such iudiddnal has-

"(A) takt'n the action rcqnirPd to qualify 

nomination for clcdion. or election, or 



1 

2 

3 

4 

5 

6 

7 

I 8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

., 
,· 

3 

"(B) received political contributions or made 

expenditures, or has given consent for any other 

person to receive political contributions or make ex

penditures, with a Yiew to bringing about such indi-

vidual's nomination for election, or election, to such 

office; 

" ( 3) 'political contribution'-

·" (A) means a gift, subscription, loan, advance, 

or depo;sit of money •o:r anything of value, made for 

the purpose of influencing the nomination for elec

tion, or election, of any individual to elective office 

or for the purpose of otherwise influencing the re-

suits ·of any election; 

"(B) includes a contract, pronuse, or agree-

ment, express or implied, whether or not legally 

enforceable, to make a political contribution for any 

such purpose; and 

" ( 0) includes the payment hy any person, 

other than a candidate or a political organization, 

of compensation for the 1wrsonal scn·ices of another 

person which ru·e rendered to !Such candidate or po

litical organization without charge for any such 

purpose; 

" ( 4) 'suprrior' nu'alls nn employee (other than the 

rresidcnt or the Yin\ Pn•si(lcut) -n·ho exPrcise~ super-
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1 vision ()f, or control or administra ti ye direc:tion over, 

2 ·another employee; 

3 " ( 5) 'elective office' means any elective public 

4 office mul any elective ofllce of any political party or 

5 ffil . 1 • • 1 a 1 wteu org<llllzatwn; anc 

6 " ( 6) 'Boanl' merms the Board on Political Aetivi-

7 ties of }'ederal Employee~ cstahlished under section 7327 

8 of this title. 

9 "§ 7323. Use of official authority or influence; prohibition 

10 " (a.) An employee may not directly or indirectly use or 

11 attempt to use the official authority or influence of such em-

12 ployee for the purpose of-

13 " ( 1) interfering with or affecting the rc~mlt of any 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2<) 

<.) 

24 

election; or 

" ( 2) intimidn ting, threatening, c-oercing, command-

ing, influencing, or attempting to intimidate, threaten, 

coerce, command, or influence-

" (A) any individual for the purpose of inter-

fering with the right of any individual to vote as 

such individnalmay choo~e, or of causing any imli-

vidual to vote, or not to vote, for any e;mdidate or 

measure; 

"(B) 

cnl contribution; or 



1 "(C•) t tt any person o engage, or no o engage, 

2 in any form of political adiYity whcthrr or not snch 

3 acti,·ity is prohibited by law. 

4 " (b) For purpo:"es of subsecti(m (a) of this section, 'me 

5 of official nnthoritY or inflncnec' includes, but is not limited 

6 to, promising to confer or conferring any benefit (such 

7 as appointment, promotion, compensation, grant, contract; 

8 license, or ruling), or effecting or threatening to effect any 

9 reprisal (such as deprivation of appointment, promotion, 

10 compensation, grant, contract, license, or ruling) . 

11 "§ 7324. Solicitation; prohibition 

12 

13 

1J 

"An employee may not-

" ( 1) give or offer to g1Ye a political contribution 

to any indi\·idual either to Yote or refrain from voting, 

15 or to Yote for or against any candidate or measure, m 

16 any election; 

17 "(2) solicit, accept, or receiYe a political contribu-

18 tion to vote or refrain from Yoting, or to vote for or 

19 against any candidate or measure, in any election; 

20 " ( 3) knowingly giYe or hand over a political con-

21 tribution to a superior of such employee; or 

22 " ( 4) knowingly soliei t, accept, or receive, or be in 

23 

24 

25 

any manner concerned with soliciting, accepting, or 

receiving, n political contrilmtion-

f( (A) from another employee (or a member 



1 

2 

3 

4 
,. 

5 

G 

7 

s 

9 

10 

11 

12 

13 "§ 7325. 

' ,, 6 

of another employee's immediate family) with rc-

spcct to whom such employee is a superior; or 

" (B) in any room or building occupied in the 

discharge of official duties by-

" (i) an individual employed or holding 

office in the Govenunent of the United States, in 

the govenunent of the District of Columbia, 

or in any ageney or instrumentality of the 

foreo·oino· · or 
0 0' 

"(ii) an individual receiving any salary or 

compensation for services from money derived 

from the Treasury of the U nitecl States. 

Political activities on duty, etc.; prohibition 

14 ''An employee may not engage in political activity-

15 

16 

17 

iS 

19 

20 

21 

22 

23 

24 

25 

" ( 1) while such employee is on duty, 

" ( 2) in any room or building occupied in the dis

charge of official duties by an individual employed or 

holding oilice in the Gon_'rnment of the rnited States, 

· in the government of the District of Columbia, or in 

any agency or instrnmcntnlity of the fon'going, or 

" (B) while wearing a uniform or oflicial insignia 

identifying the office or positiuu of sn('h employee. 

"§ 7326. Leave for candidates for elective office 

" (a) An employee "·ho is a candidate for 

office shall, upon the re<1nest of snC'h employee, be 

! I 
l 
i 

J 
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.l lea'IC "·itlwut ray for the purpo~C of allowing :-:U('h employee 

2 to cug<lgc iu n<:tidtic:-; relating to such candidney. 

3 "(b) XohYith~hmdiug sertiou G:J02 (d) uf this title, 

•1 an employee who i:-; n candidate for elcdiYc ollicc shall, upon 

5 the request of such employee, he granted ncerncll nmmnl 

G leaYe. Sneh leaYe shall he in addition to lenYe \Yithont pay 

7 to \Yhich such employee may be entitled under subsection 

8 (a) of this section. 

9 "§ 7327. Board on Political Activities of Federal Employees 

10 " (a) There is established a board to he known as the 

11 Board on Jlolitical ActiYities of Federal Employees. It shall 

12 be the function of the Board to hear and decide cases regard-

1:3 ing violations of section 7323, 8324, and 7325 of this title. 

1-1 " (b) The Board shall be composed of 3 members-

15 " ( 1) one member of which shall be appointed, with 

16 the confirmation of a majority of both Houses of the 

17 

18 

19 

20 

21 

22 

23 

2-1 

25 

Congress, by the President and who shall serYe as Chair

man of the Board; 

"(2) one member of which shall be appointed, ·with 

the confinnation of a majority of both Houses of the 

Congress, by the Speaker of the House of Representa

tiYes, after consnlta tion with the majority leader of the 

Honse and the minority lraclrr of the IIonsr; and 

"(i~) one member of which ~hall l»c appointed, with 

the ('onfinnntiotl of n majority of both Honse of the 

i 

i 
1 
1 
j 
I 
i 
t 
l 

i 
1 
~ 
! 
j 

l 
i 
l 
l 

l 
1 
l 
i 

'I 

I 
~ 
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1 Congre~s .. hy the Pre:-;idcnt pro tempore of the Senate, 

2 after consultation \Yith the majority leader of tlw ~cltate 

3 and the miuoritY le:uln of the Senate. 

4 " (c) )!embers of the Board shall be cho-:t•n on the basis 

5 of their professional qnnlifications from among indiYidunls 

6 who, at the time of their nppoiutmcut, m·c employees (ns 

7 defined under section 7322 ( 1) of this title). 

8 " (d) ( 1) :)!embers of the Board shall serYe a term of 

9 3 years, except that of the members first appointed-

10 

11 

"(A) the Chairmnn shall be appointed for a term 

of 3 years, 

12 " (B) the memher appointed under subsection (h) 

13 (2) of this section shall he appointed {or a term of 2 

14 years, and 

15 "(C) the member appointed umler subsection (b) 

16 ( 3) of this section shall he appointed for a tenn of 1 

17 year. 

18 An indiYiclual appointed to fill a vacancy occurrmg other 

19 than hy the expiration of a term of office shall be appointed 

20 only for the unexpired term of the member such indi Yidual 

21 will .succeed. Any vacancy occurring in the membership of 

22 the Board shall be filled in the same numncr ns in the case 
~··''~~·:.:"f~<c, 

23 of the original appointment. ;(;-i-• .- u:
1

D ~. 
!';! CS~ 
, ,., ::;, I 

21 "(2) If an employee who was appointed as a nw1i(l~~ 

25 of the Board is separated from serYicc as an employee he 

,--
' 



. 
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1 mav not continue as a rncmhc:r of the Board after the GO-
" 

2 day period beginning on the date so separated. 

3 " (e) 'The Board shall meet at the call of the Ohainnan. 

4 "(f) All decisions of the Board with respect to the 

5 exercise of its duti(·:; a]l(1 powers mu1cr the proYisions of th;s 

G subchapter shall he made by a majority vote of the Board. 

7 " (g) A member of the Board mny not deh•ga te to any 

8 person his vote nor, except as expressly provided by this 

9 subchapter, may any clecisiomnnking authority vested in the 

10 Board by the proYisiom of this suhtlwpter he delegated to 

11 any member or person. 

12 "(h) The Bortrd slwll prepare and publish in the Fed-

13 eral Register ·written rnles for the conduct of its artiYities. 

14 shall haYe an official seal \'i'hich shall be judicially noticed, 

15 and shall have its office in or near the District of Columbia 

16 (but it may meet or exercise any of its powers anywhere 

17 in the United States) . 

18 " (i) The Civil SerYice Conunis:-:ion shall proYide such 

19 clerical and professional personnel, and admini.sh·ative sup-

20 port, as the Chairman of the Bom·d considers appropriate 

21 and nci·essary to carry out the Bonrd's functions under thi~ 

2~ subchapter. Such personnel sh::.ll he responsible to the Ohair- '''· · ~ 

23 man of the Board. 

2± "(j) Tho .Admiuistrntor of tho Gencrnl Service~ .Ad-

25 ministration slwll fnmi~:.Jl the Bnard suitable ofliee space ap

JI.R. 8Gl7-2 

• 

I 
I 
! 
! 
I 
I 
f. 
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1 propriate1y fnrni.shcd ard c<1nippcd, a:;; dctennined Ly the 

'> Admini~:trator. 

3 "(k) ( 1) :Members of the Board shall rcr;ei,~e no aclcli-

4 tioual pay on account of their sciTice on the Board. 

~} z~·~ " ( 2) nJemJJCTS shall lJe entitled to leave ·without loss of 

(j or reduetiou in pny, leave, {•l' performance (ll' efficiency rating 

7 during a period of absence while in the actual pi..'rform;.mte 

S of dnties vested in the Board. 

9 "§ 7328. Investigation; procedures; hearing 

10 " (a) The Civil ScrYice Commission shall investigate 

11 reports and allegations of any activity pr(;hiLited by section 

]2 

]. ') 0 

7323, 7324, or 7325 of this title. 

"(u) As a part of the investigation of the activities of an 

14 employee, the Commission shall provide such employee an 

15 opportunity to make a statement concerning the matters 

16 under investigation and to support such statement with any 

17 documents the employee wishes to submit. An employee of 

18 the Commission lnwfnlly assigned to investigate a vio]atioil of 

19 this suh('hapter may admiuister <111 oath to a \Yitness attend-

20 ing to te:-;tify or t1cpo~e in the coarse of the inn•stig;ltion. 

21 "(c) (1) If it appears to the Commission after inyesti-

22 gation that a violation of seetion 7323, 7324, or 7:.325 of this 

23 title ha~ not occurred, it ~hnll so notify the employee and the 

?.4 agency in which the employee is employed. 
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1 "(2} Except as proYided in pnrngraph (:3) of this sub-

2 section, if it appears to the Conuni~~~ion af! rr inYcstigation 

3 that a \·iolatinn of section 7i323, 7:124, or 7325 of this title 

4 has occurred, the Conunis~ion slw1l snhmit to the Board and 

5 serve upon the employee a notice by certified mail, retnrn 

G receipt requested (or if notice cannot be sened in such man-

7 ncr, then by any method calculated to rea~onahly apprise 

8 the employee)-

9 " (A) setting forth specifically and m detail the 

10 charges of alleged prohibited activity; 

11 

12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

"(B} advising the employee of the penalties pro

vided under section 7329 of this title; 

" ( 0) affording a period of not less than 30 days 

within which the employee may file with the Board a 

written ansV~"er to the charges in the manner prescribed 

bv rules issued hv the Board; and 
u ~ 

"(D) advising the einployee that unless the em-

ployee answers the charges, in writing, within the time 

allowed therefor, the Board is authorized to treat such 

failure as au admission by tho employee of the charges 

set forth in the notice and a waiver by the employee of 

the right to a hearing on the charges. 
.,...,.,.,.,__'-L-··~· -

" (3) If it appears to the Commission after investign:L""~;." ~{~~'~).. 
i ·. ·· ... -"' ,, 

or 7i125 of thi~:;. :., 
,, 'to~/· 

title has been connnittetl bv-
"' 

"-..._ __ _..--/ 
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1 1
' (A) the Yite President; 

2 "(B) an employee appoiuted lJy the I) resident by 

3 and 'vith the ad,~ire nnd consent of the Renate; 

4 " ( 0) an employee whose appointment is expressly 

5 required by statute to be made by the President; 

6 "(D) the )fayor of the District of Columbia; or 

7 "(l~) the Chairman or a member of the Council of 

8 the District of Colmnhin, ilS established by the District of 

9 Colnml1i;1 Self-Go,~enlmcnt and Gm'ennnental Reor-

10 gnnization Act; 

11 the Commission shall refer the case to the Attorney General 

12 for prosecution under title 18, and shall report the nature and 

13 details of the Yiolation to the President and to the Con-

lr! gress. 

l;J " (d) ( 1) If a \\Titten nns\ver IS not duly filed within 

16 the time allowed therefor, the l~oard may, "'ithont further 

17 prot·eedings, isstw its final decision and order. 

18 " ( 2) If an ans\vcr is duly tiled, the clwrges shall be 

19 detenninL·d by the 13oan1 u1 the record aftc~r a hearing 

20 conducted l'Y a hearing examiner appointed under section 

21 3105 of this title, and, except as othenvise expressly pro-

22 yj rh· d un d cr this m))(' hn p tcr. in ttel'onh n tc with the rcq n ire, .' " " "" )) 

23 mrn ts of whdwpter 11 of chn ptrr 5 of this t i tit•, notwi th~ ~ 
2± Htnwling nn~r t'XI't>ption tlH·n'ill for lll:ltt<'l':'l iuyohing the~-" __ ,.....···· 

23 tt•fturc of :111 PlllployeP. 'l'ht' he;Jrin.~ :-;hall l1t' t'Ol1lllH'IHTtl 



. 
'• 

]. •.) 
,) 

1 within 30 days after the answer IS filed with the l3oan1 

2 and shall be conducted without unrcasonalJle delay. As soon 

3 as practicable after tlu· conclusion of the hearing, the Pxam-

4 iiH'r ~hall serYe upon the Ronnt the Oonnnission, and the 

5 employee snf'h examiner's recommended decision with notice 

G to the Conunission and the employee of opportunity to file 

7 with the Board, \Yithin 30 days after the da to of such noti('e, 

S exceptions to the recommended decision. The Board shall 

9 issue its finnl decision and order in the proceeding no later 

10 than 60 days after the date the recommended decision is 

11 serYed. The employee shall not Le removed from active duty 

12 status by reason of the alleged violation of this subchapter 

13 at any time before the effcetiye date spc<'ified hy the Board 

14 in its final order. 

15 " (c) ( 1) At any stage of a proceeding or investigation 

1G under this snhclwptcr, the Board may, at the written request 

17 of the Commission or the employee, require by subpena the. 

18 attendance and testimony of witnesses and the production 

19 of documc11tary or other evidence relating to the proceeding 

20 or inYestigation at nny designated place, from any place in 

21 the rnited Stntes or any territory or possession thereof, the 

22 Commonwen1th of Puerto Rico, or the District of Colnmbia. 
< ···)'~' ":· 

2H Any nH•mhrr of the Rnn.rd may issue subpenas and membrrs /.>·· ,. ""'v"., 
(.:/ ~\ 

2J of the Honnl :11Hl :!ll\' li<':1rin~· P.\:lllliller :111thoriz('<l lt\' t1te \·:~ ~.· 
., t •' \ ,.:) ~ .... 
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1 evidence. In the case of contumacy or failure to obey a suh-

2 pcna, the United States district court for the judicial district 

3 in whieh the person to whom the subpena is addressed 

4 resides or is served may, upon application by the Board, 

5 'J issue an order requiring such person to appear at any desig-

6 nated place to testify or to produce documentary or other 

7 evidence. Any failure to obey the. order of the court may be 

S punished by the court as a contempt thereof. 

9 " ( 2) The Board (or a memher de signa ted by the 

10 Board) may order the taking of depositions at any stage of 

11 a proceeding or investigation nuder this subchapter. Deposi-

12 tions shall be taken lJeforc an individual designated by the 

13 Board and having the power to administer oaths. Testimony 

14 shall be reduced to writing by or under the direction of the 

15 individual taking the dcpo~ition and shall be subscribed by 

1G the deponent. 

17 " ( 3) An employee may not be excused from attending 

18 and testifying or from producing documentary or other cvi-

19 dcnce in obedience to a subpena of the Board on the ground 

20 that the testimony or evidence required of the employee 

21 may tend to incriminate the employee or subject the em-

22 ployee to a penalty or forfeiture for or on account of any 

23 transaction, matter, or thing concerning whieh the employee 

21:: is compelled to testify or Jlroduce evidence. No employPc 

25 shall be prosecuted or :-;nhj<•etcd to any prnnlty or forfPitnre 

." &';! ...... 
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1 for or on account of any transaction, matter, or thing con-

2 ccrnmg which tlw employee is compelled, af~er having 

3 claimed the privilege against self-incrimination, to testify 

4 or produce evidence, nor shall testimony or evidence so com-

5 polled be used as evidence in any criminal proceeding against 

G tlw employee in any court, except that no employee shall 

7 be exempt from prosecution and punishment for perjury 

8 committed in so testifying. 

9 "(f) An employee upon \Yhom a penalty is imposed 

10 by an order of the Board under subsection (d) of this section 

11 may, within 30 days after the date on which the order was 

12 issued, institute an action for judicial review of the Board's 

13 order in the United States District Court for the District of 

H Columbia or in the United States district court for the judicial 

15 district in which the employee resides or is employed. The 

16 institution of an action for judicial review shall not operate 

17 as a stay of the Board's order, unless the court specifically , 

18 orders such stay. A copy of the summons and complaint 

19 shall be served as otherwise prescribed by law and, in 

20 addition, upon the Board. Thereupon the Board shall certify 

21 and file with the court the record upon 'vhich the Board's 

22 order was based. If application is made to the court for 

23 leave to adduce additional evidence, and it is shown to the 

24 satisfaction of the court that the additional evidence mav .. 
25 materially affect the result of the proceeding and that there 

~ ;,.; . 
t.:"' ..• (;' ~\ 

·:, (":..:\ 
f", 

~ 
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1 were reasonable grounds for failme to adduce tlw eYidrncc 

2 at the hearing conducted under subsection (d) (2) of tl!is 

3 section, the conrt may dired t~utt Hw additional eYidente he 

4 taken before the Board in. the manner and on the terms and 

5 c.onditions fixed by the court. The Board may modify its 

6 findings of fact or order, in the light of the additional evi-

7 deuce, and shall file 'vith the court such modified findings or 

8 order. The Board's findings of fact, if supported hy substan-

9 tial evidence, shall be conclusive. 'rhe court shall aflhm the 

10 Board's order if it determines that it is in accordance with 

11 law. If the court determines that the order is not in ac-

12 cordance with law-

13 

14 

" ( 1) it shall remand the proceeding to the Board 

with directions either to enter an order determined by 

15 the court to be lawful or to take such further proceedings 

16 as, in the opinion of the court, are required; and 

17 "(2} it may assess against the United States rea-

18 sonable attorney fees and other litigation costs reason-

19 ably incurred by the employee. 

20 "(g) The Commission or the Board, in its discretion, 

21 may proceed 'vith any investigation or proceeding instituted 

22 under this subchapter notwithstanding that the Commission 

23 or the head of an L'mploying agency or department has re-

24 ported the alleged viobtion to the Attorney Gencml as re-

25 quired by section 535 of title 28. 

'• ' -· -._ 
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1 "§ 7329. Penalties 

2 "(a) ~nhjed to and in accordaw.·e with :.;ettion 7328 

3 of thi:.; title, an employee who is found to have violated 

4 any provi~iou of sedion IU:..?H, 732-!, or 7i325 of this title 

5 shall, upon n ·final order of the Board, be-

6 " ( 1) n·moved from sneh employee's position, m 

7 whith event that employee may not thereafter hold ~my 

8 position (other than an eleeted position) as an em-

9 ployee (as defined in sedion 7322 ( 1) of this title) for 

10 such period as the Board nwy prescribe; 

11 "(2) suspended "·ithont pay from such employee's 

12 position for sneh period as the Board mny preseribe; or 

13 " ( 3) diseiplint•cl in such other nuumer as the Board 

14 shall deem appropriate. 

15 " (b) rrhe Board shall notify the Commission, the em-

16 ployee, and the employing agency of any penalty it has 

17 imposed nncler this ~edion. The employing agency shall cer-

18 tify to the Board the measures undertaken to implement the 

19 penalty. 

20 "§ 7330. Education program; reports 

21 " (a) The Commission shall establish and conduct a 

22 continuing program to infonn all employees of their rights 

23 of political participation and to educate employees 'vith 

2± respect to those political acth·ities which arc prohibited. 



( 18 ,, 

1 " (b) On or before )!arch 30 of each calendar year, the 

2 Commission shall submit a report covering the preceding 

3 calendar year to the Speaker of the House of Reprcsenta-

4 tives and the President pro tempore of the Senate for referral 

5 ,_;to the appropriate committees of the Congress. The report 

6 shall include-

7 " ( 1) the number of investigations conducted under 

8 section 7328 of this title and the results of such investi-

D gations; 

10 " ( 2) the name and position or title of each indivi-

11 

12 

13 

14 

15 

16 

17 

18 

19 

dual involved, and the funds expended by the Commis-

sion, in carrying out the program required under subsec-

tion (a) of this section; and 

" ( 3) an evaluation which describes-

" (A) the manner in which such program Is 

being carried out; and 

" (B) the effectiveness of such program in 

carrying out the purposes set forth in subsection 

(a) of this section. 

20 "§ 7331. Regulations 

21 "The Civil Service Commission shall prescribe such - :::.:--, 

rules and regulations as may be necessary to carry out its//,... • ""~~I 
23 rrsponsibilitics under this subchapter.". 

24 .(b)(l) ~cdions 8:1:32(k)(1), 8iOG(e), and 890G 

25 (e) (2} of title 5, rnitcd States Code, are caeh nmeiHlcd 

2G by inserting immediately after ",vho enters on" the follow-

~i~:, I 
I 
I 
! 



lU 

1 mg: "!Pave without pay granted nuder sedion 7326(a) 

2 f]' 'l l " o t 11s title, or w 10 enters on . 

3 I')) \- Section 3:302 of title. ;) 
' 

l~nited States Code, lS 

4 arnemlcd hy strikiug ont "7 LJ:3, 7H21, aud 7322" and in-

5 serting in lieu thereof ''m1d 715:3''. 

6 ( 3) Section 1308 ( n) of title 5, l'nitecl States Code, 

7 1s amended-

S (A) by insertiug "and'' at the end of pamgra ph 

9 (2) ; 

10 

11 

12 

(]~') 1 'k' l (") l .~ J.Y stn ~mg out paragrap 1 b ; am 

(C) by redesignating paragr,:tph (-±) as paragraph 

( 3) . 

13 ( 4) The second sentence of section 8332 (k) ( 1) of title 

5, United States Code, is amended by striking out "seconcr' 

15 and inserting "last" in lieu thereof. 

16 ( 5) The section analysis for subchapter III of chapter 

17 73 of title 5, 1-:-nited Stnte·s Code, is amended to read as 

18 follows: 

"SrnCiurn:n III-PoLITIC.\L AcnnTIES 
"Sec. 

"n~L Politieal participation. 
"7:1~2. ])l'fini t ions. 
"7:~23. l"se of oflicial authority or inftul'lll'P; prohibition. 
'•7:i24. Solicit at ion: pro hi bi tion. 
"7;~2:>. Political adi,·it iPs on <luty.l'tc.: prohibition. 
'·7;~2(;. Lea n• for l'antli<lah's for electiYc oJlicc. 
"7;)27. Hoa nl on Politicn 1 .\d i \ itiC"s of F<'lkral Employees. 
•·7;3:28. 1 n n·~t igat inn: pron•dnrl'S; hearing. 
"7;~2!1. Pl'na Hit'S. 
"j;)::w. E<ln('ation program; reports. 
"j:3:)1. H<'gnlations.". 



·< ,, 20 

1 (c) Sections ()02 nml G07 of title 18, United States 

2 Code, relatiug to solicitations and making of political cou-

3 tributiow:, arc each amended hy adtliug at the end thereof the 

4 followiug new sentence: "This section docs not apply to any 

5 activity of an employee as defined in section 7322 ( 1) of 

6 title 3 unless such ndivity i:-; prohibited by section 7;3:?-! of 

h . l " 7 t at tit e .. 

8 (d) Section 6 of the Y oting Rights Act of 1965 ( 42 

9 U.S.O. 1973d) is amended by striking ont "the provisions of 

10 section 9 of the Act of August 2, 1939, as amended ( 5 

11 U.S.C. 118i), prohibiting partisan political activity" and by 

12 insertiug in lien thereof "the provisions of subchapter III 

13 of chapter 73 of title 5, Fnited States Code, relating to 

14 political activities". 

15 (e) Sections 103 (n) (-!)(D) and 203 (a) (4) (D) of 

16 the District of Colnmhia Public Education Act are each 

17 amended by striking out "sections 732-! through 7327 of 

18 title 5" and inserting in lien thereof "section 7325 of title 3". 

19 (£) The nnH'IHlments made by this section shall taljl> 
__ ,~_.~~-

20 effect on the ninetit•th day after the date of the enactmeil,t.~-~· '';':i 
if • f~ 

21 of this Act. 



MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

August 5, 1975 

PHIL BUCHEN 

DUDLEY CHAPMAN Jk_, 
BARRY ROTH8( 

Assertion of Executive Privilege 
for Departmental Position on 
Legislation 

The Administration has opposed H. R. 5493 which would require 
packers or other persons buying livestock or poultry to provide 
adequate bonding or other security to pay the producers of such 
commodities. Agriculture's proposed letter to the Chairman 
of the House Agriculture Committee, which it submitted to OMB 
for clearance, would have favored the bill (Tab A). Justice, in 
a letter by Assistant Attorney General Michael M. Uhlmann 
addressed to Jim Lynn, gave its reasons for disagreeing with 
Agriculture (Tab B). After the President had decided in favor 
of the Justice view, Bruce Wilson of the Antitrust Division testified 
before the House Agriculture Committee and, in the course of that 
testimony, furnished a copy of Uhlmann's letter to the Committee. 
The Justice/Administration position received a hostile reception 
from the Committee which has asked for a copy of the original 
Department of Agriculture 1 s proposed letter in support of the bill. 
The Justice letter specifically refers to the Agriculture letter both 
in its arguments and for facts not repeated by Justice. OMB has 
asked whether the Department of Agriculture 1 s proposed reply 
should be withheld on grounds of executive privilege (Tab C). 

On the merits, the Agriculture letter, although framed as a 
communication to the House Committee on Agriculture, is an 
internal recommendation that was not accepted, and is, therefore, 

' 

covered by executive privilege. .··.''. ·,;,:··.;·3)•{) 
(-:;, . ~" .... 

;," \$) 

.·. ""' . -·~l' 

' ..':::, 
":/ 

,.~, 

-, . ...,. ...... _~.,.,.,·P' 



-2-

Two factors weigh against asserting privilege in this instance: 

(1) The fact that Justice has already released its own internal 
recommendation in support of the Administration's position would 
make our position inconsistent if we assert the privilege as to 
Agriculture but not Justice. Since the Justice letter was not pre
pared as a communication to the Committee, but as an internal 
recommendation to OMB, it is clearly a privileged document. 
Justice felt warranted in releasing it because its position had 
been embraced by the Administration and it appears to have been 
either an oversight or a shortage of time that resulted in submission 
of a document in this form rather than in a more conventional 
departmental comment on legislation. 

(2) While I am told by Bill Nichols that there is not any notable 
precedent for releasing unsuccessful recommendations submitted 
to OMB for clearance, there is precedent for authorizing depart
ments and agencies whose recommendations have been rejected 
to state their views to a Congressional Committee. This is 
normally done when there are severe differences within the 
Administration, and that appears to be the case here. 

Two ways of handling the request would be: 

(A) Refuse the request on grounds of-privilege; or 

(B) Comply with the request on the ground that the 
Administration has effectively waived privilege on this subject. 

We recommend Option B for the reasons stated above. 

Approve Option A ______ _ 

Approve Option B -------

See Me ------------------------
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DEPARTMENT OF AGRICULTURE 
OFF"ICE O'F THE SE-<:RET.O,RY 

WASHINGTON. D. C.20250 

Honorable Thomas S. Foley 
Chairman, Committee on Agriculture 
House of Representatives 

Dear Hr. Chairman: 

This is in reply to your letter of }larch 26, 1975, requesting a report of 
the Department's recommendations on H.R. 5493, a bill "To ar:!.end th~ Packers 
and Stockyards Act of 1921, as amended, to require packers or other persons 
buying or acquiring livestock or poultry to provide adequate bonding or other 
security._ to pay the producers for such commodities." Since this lri.ll includes 
the amendments to the Act proposed in H.R. 4070, on ~-Jhich you !:eve requested 
a report, this report will be equally applicable to th9..t bill~ as ~-Tell as to 
H.R. 5827, an identical bill to H.R. 5493. 

/ 

The Department favors ~nactment of the bill but reco;,,r-:ends that the proposals 
to make the insolvency and reparation provisions applicable to packers be 
lisited to livestock and poultry matters. Suggestions to acco~plish this 
revision are set out in Attachment 1. 

Briefly, the bill seeks to accomplish the primary objective of increasing 
financial protection to livestock producers through (1) requiring the bonding 
of packers for the payment_of livestock purchased, (2) providing a tCLJ.porary 
injunction procedure thtough the Federal courts so as to prevent irreparable 
d&~age to producers by enjoining persons from operatL1g, or operating except 
under such conditions as the court may prescribe, until administrative aotiorr 
by the Department can be resolved, and (3) upgrading the priority of accounts 
payable for livestock o-w'11ed by persons selling to packers in the event of 
bank;ruptcy. 

The bill Hould also strengthen the Act and·the Secretary's abifity to carry 
out this objective through (1) clarifying and extending the definitions of 

• 11 packe~", (2) eliminating the requirement of proving that a particular vio
lation occurred "in commerce" lvhile retaining the requirement of proving 
that the respondent 'tvas subject to the Act including proving that he was 
engag2d in business "in corrunerce", (3) extending the Departrcent 's authority 
in insolvency matters to order packers to cease and desist from operat~1·~-~ 
while insolvent, or operating 'tvhile insolvent except under conditions·. --~~~ 
the Secretary may prescribe to protect producers, ( 4) extending the :f.eparat:t<'~ 
procedure to packers, and (5) strengthening the reparatioiJ..enforcemdit pro- ~
cedures to assure payment of a\vards. ..;.> 

··~-/ 
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·d on current forecasts, it is believed that the cost of enacting this 
j .lslation 'tvould total approximately $800,000. This amount would be 

.Juced approximately $225,000 if the suggestion~ of the Department to 
{~it the solvency and reparation provisions to matters relating to live
stock and poultry are adopted. 

These estimates include all expenses to be incurred for salaries, travel:~~ 
and equipment for approximately 40 employees or under the .suggested changes, 
approximately 29 employees. No changes, other than req~ired salary and 
travel adjustments, would be anticipated during the next five years. A 
cost breakdown by sections of the bill is set ?Ut in Attachment 2. 

The Office of }~agemeut and Budget advises that there is no objection to 
the presentation of this report from the standpoint of the Administration's 
program. 

Sincerel}_', 

Attachments 3 

, -.. ------------·--·~ 



UNITED STATES DEPARTMENT OF AGRICULTURE· 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20250 

OFFICE OF MANAGEMENT ANO FINANCE 

Director, Office of !1anagement a11.d Budget 
Executiv~ Office of the President 
ATTE:t·t'L"I(m: Assistant: Director for 

Legislative Reference 
Washington, D. C. 

}1ay 9, 1975 

SUBJECT: 94th Consress, Proposed, report on ll.R. 5493 · · 

~;!!f-eo?a 
.A.,......"\.. .:,;· "":T!..I/j .-,-

Enclosed, for ttd'\."i3e pt!rsuant to Budget Circular A-19, are six"' ;. ,rc.,· S GZ ":) 
copies cf subject bill. ~ 

By direction of the Secretary. 

Sincerely, 

(9J v n . . .. 
/, c T d:ieJ~J-.t~-. 
~irector of Finance 

. 
Enclosures 6 

... 
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JUL 8 

Honorable James T. Lynn 
Director, Office of Management 

and Budget 
l-1ashington, D.C. 20503 

Dear Hr. Lynn: 

1975 

This is in response to your request for the vie\·!S 
of the Department of Justice on the Department of 
Agriculture's report on H.R. 4070, H.R. 5493 and I!.R. 
5827 (94th Gong., 1st Sess.). The bills deal with the 
bonding and buying of livestock. H.R. 5493 and H.R. 
5827 are identical and all provisions of H.R. 4-070 are 

. included in the other hills. As was done in the Denart
ment of .Agriculture 1s analysis," references made in this 
report wil~ be to the sections of H.R. 5493. 

In the attachments to its letter the D~partment of 
Agriculture s~mmarizes each section of the bill and 

. d "1 ' l . .. cormnents J..n some etaJ.. on nm-1 t 1e presen·t l::egu.Latcry 
scheme "t·70Uld be changed. Rather than needlesslv rc;)c;at 
Agriculture 1 s analysis, this report 'tvill focus ~peclfical-· 
ly on those points on· 'Hhich the vie't-vs of the Depar·tl:len-:: 
of Justice may differ from those of Agriculture. 

Hhile few 't·muld deny that government regulation of 
industry is sometimes necessary, it must be realizc1 that 
the imoosition ·of additional costs,and restrictioas on 
competition that result from regulation will frequently 
lead to higher- prices and sub-optimal allocatio;J.S of scarce: 
resources. [fn rece11t years it has become inc:t"easingly cle~r 
that costs OI inefficient operations engendered by regulati·.JG 
of some of this nation 1 s, major industries have not ah·mys 
been offset by the advantages of regulation.· At a time "\·Jhea 
serious consideration is being-given to proposals for partial 
deregulation of some of the regulated industries> a proposal 
that would increase the level of regulation in the meat 
·industry deserves very close sc~ut~ 



r 
/~rnary objective of the bill is to provide 

;f:~/'tinancial protection to livestock producers . 
. ·'~his may be a laudable objective, the Department 

· ~;ions whether there is a pressing need for Federal 
<'tf:on in this area. The danger of· debtors defaulti~g 

j_
1
;;_ their obligations is a risk that is faced in all types 

of business. \.Jhere a seller sees that there is a substan
tial danger that a buyer may not be able to meet his 
obligations the seller certainly has methods available to 
protect his interests - including ~efusing to extend 
credit. Other than stating that l~vestock producers face 
financial losses if packers fail to pay for livestock, 
Agriculture's report contains virtually no discussion of 
'tvhether livestock producers are more in need of the type 
of protection provided by the proposed bill than are sellers 
in any other industry. In light of the increase in regula
tion that would result from passage of the bill, the showing 
of a compelling need should be a prerequisite to any 
decision to support the legislation. 

The present bondi~g requirement of the Packers and 
Stockyards Act applies to persons· \vho sell livestock on a 
commission, those who provide stockyard services, and 
dealers ·in livestock, as defined in 7 U.S ~C. §201 (d). The 
Act ha1.3 been read to require bonding of those ·Hho act as 
agents of the buyer or seller. United States v. Robert&· 
bake, 65 F.2d 630 (7th Cir., 1933). It is common practice 
to require ~gents havi~g a possessory but not a proprietary 
interest in property to be bonded. It is mu.ch less ·common 

, to require, as H.R. 5493 "ir7ould, a buyer, \-Jho upon completion 
of the sale takes full title to the prop·erty, to be bonded. 
Thus, the proposed amendment-would extend the scope of 
protection offered by the Packers and Stockyards Act 
significantly and'·would add a rather unusual encumberance to 
the relationship of buyer to seller. 

The Department of Agriculture has estimated the cost · 
of the bonding requirement to the industry and the increase 
in regulatory expenses that the bill would generate. ~fnile 
it is not clear that·significant anticompetitive effects 
would result from the bonding requirement, the increased 
cost~ incurred by the packers \vjcJl be reflected in the food 
bill-of the American consumer. L~~ a time of high unemploy
ment and severe inflation, measures \vhich would be likely 
to increase the costs of basic food products should be· ~ 
instituted only to meet a compelling need, ahd then only", .. \ORo.?\ 
if less ·costly alternatives ·are not available. It is no~_ ~ 
clear that this proposal cquld meet either of these tes:.ts. : 

~ 

.2 



Agriculture's report notes· that 21 states have · 
already enacted bonding statutes· and many p;ivate · 
rr:arketing organizations have bonding requirements. 
The fact that a substantial number· of producers are -
already protected by bondip.g; requirements. ·casts some 
doubt on the ·need for a statute ·at ·the Federal level. 
There .'tvould not -seem to be ·any pressing need for 
national uniformity. of bondip.g requirements. 

. . . 
Section 2 of H.R.: 5493; 'Hhich ·changes .the ·definition 

of "packer" in: 7 u.s.c~. §191, 't·Jill also s~gnificantly 
increase ·.the regulatory power of the Department ·of 
Agriculture.· As ·defined in H.R.: 5493, the term "packer" 
would include ·any person btiyip.g -or selling in commerce · 
meat,· meat products·,· poultry or poultry products.· To 
qualify as a "packer" as it ··is presently defined, _a person 

· must be engaged in- the. ·slaughter of livestock or in 
·manufacturing or preparing· meat or meat products. While 
. ·the ·Department ·of Agriculture: can presently regulate some · 

supermarket ·chains' as packers, it can do so only because. 
these ·chains,- as \vell as runnip.g retail operations,· 
slaughter livestock ·or are ·engaged in the ·manufacture · 
of meat products.· If the ·amend~ents proposed in H.R~. 5493-
were ·adopted, the· ·r~gulatory po-vrer of the ·Departme1-lt ·of 
Agriculture "t-wuld extend to most of the local,- retail 

. grocery stores in the ·.country. This is certainly a very 
substantial increase in the ·level of regulation in the · 
food industry, _and the r~gulation of retail meat sales. 
is,· at bes·t ,· only remotely related to the bill's goal 
of providing financial· protection to livestock ·pi:·oducers .
This is ·certainly an approach inconsistent with ·the · - -

. grm,7ip.g move to·ward less ·economic re&ulation by the · 
Federal Gove.rTh'1lent ,· and one !vhich should be ·takeri only 
·with ·the strop.ges·t justification. 

Section 4 of the bill gives· ·the 'Secretary pm·rer.- to 
order packers to cease ·and· desist ·from operati~g ·Hhile : 
insolvent. Section: 5 expands the ·damages provision of,··, 

; 7 -U.S.C .. §209 to allo~7 any person injured by an action -,_ 
iri violation of the Packers ·and Stockyards Act to file · 
a claim for reparation \vith the ·Department of . .Agriculture: 
Section 6 provides procedural_ guidelines for hearip.gs by 
Ag:J;"iculture, and Section: 7 provides that ·.the Secretary 

. may, through the Attorney General; apply to the. ·courts 

. for temporary injunctions -v1hen necessary to effectuate · 
·the ·purposes of the Act.· These ·sections provide ·the 
administrative authority for substantial r~gulation of · 

. 3. 
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_.tJ.e buying and selling of 'meat and poultry. As provided by 
Section 2 ,. this regulatory power _would apply to almost every 
transfer of the product from the ti_me it leaves the farm to 
the time it is purchased from the retailer. Absent the sho•·T-

- ing of a ·compelling need for such extensive government con-
trol of meat sale~ and the lack of other rational alternatives, 
the Department of Justice does not feel that passage of the bill 
would be in the public interest. · 

The Department ·of Justice stro~gly recommends against -
submission of the proposed report to the Cop.gress. 

Sincerely, 

/L
I ._ 1 · 1/ / ' fi<-ULOd-~ ~(j!~ 0<-< 

Michael M. Uhlmann ------
Assistant Attorney General 

--· _,_-----



EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20503 

August 1, 1975 

HEHORANDUM FOR BARRY ROTH 

Subject: Executive Privilege 

Attached are the documents which were the subject of 
your conversations with Jim Mitchell yesterday and 
today, and a copy of OMB Circular A-19. 

·r am advised that the Department of Justice letter of 
July 8, 1975 has been released to a member of the House 
Agriculture Committee, and that the Department of Agri
culture has now received a written request from ·the 
Chairman of the House Agriculture Committee for a copy 
bf '-their undated letter attached to their lvlay 9 memo to 
the Director, OMB. 

Please advise me at your earliest convenience whether 
OMB and Agriculture are authorized to withhold these 
documents on the ground of executive privil~ge. 

Enclosures 

cc: 
Jim Mitchell 

William .r-1. Nichols 
Acting General Counsel 



THE WHITE HOUSE 

WASHINGTON 

September 22, 1975 

MEMORANDUM FOR: PHILIP BUCHEN 
ROD HILLS 

FROM: MAX FRIEDERSDORF 

SUBJECT: S.l284 

Industry is apparently becoming alarmed about the strong 
possibility of Congressional passage of S.l284 which they 
contend will make American indust]:y subject to class action 
sui~which could be brought by persons not directly or 
indirectly damaged by alleged consumer anti-trust violations. 

It is my understanding that Justice has testified in luke 
warm support of the legislation. 

It is a complicated area and I make no pretense of expertise. 

However, I have been contacted by Bill Grief, Washington 
Representative for Bristol Myers, who requested that I forward 
the attached material to you together with a request that 
you grant an appointment to Mr. Philip A. Lacovara whose card 
I am attaching to the material. 

I have no idea of the merits of the industry's arguments, 
however, if this bill is anti-business, we may not want to 
be in a position of endorsing it. 



THE WHITE HOUSE 

WASHINGTON 

TO: f~ •'/ 8 &.t ekb. 

FROM: BARRY ROTH 

ACTION: 

Approval/Signature 

Comments I Recommendations 

v For Your Information 

REMARKS: 

IN@ h• vt r~to•w.t~#t,/ •PI''•v•l ~I 
11u FoiKt;h /trlltll&f,,, At..f ." itt~"~ J.A.J 

t1 r , f.l.t I fl..l • f f, ektl .r ii 11 ,., J r- 1-A.It 111 "~I 
"of,;,, H..J C.Oit.t fifllltoi..-./ f ,,IJ It llfJ 
r~,..,,r/ Mt JuJ f/(~ . .bo~ttuft( C6ulf,i I 
lt•J ~ 6CftoPt ~"~ "-"" tn&/ttRht{ 
tIt rAJ fi...J J f-~lt~~tt11i 1j bK w,'~ ~a.:, 



STATEMENT BY THE PRESIDEi\"T 
( (·· 

I have today signed H. R. 6673, the "Ar.nerican Folk:iife 

Preservation Act." 

H. R. 6673 establishes in the Library of Congress an 

American Folklife Center to preserve and present American 

folklife. The Center is to be directed by a Boar~ of Trustees 

composed as follows: four members appointed by the President 

from among Federal officials concerned with folklife; four 

members appointed each by the President pro tempore of the 

Senate and the Speaker of the House of Representatives from 

among private individuals noted for their involvement in folklife; 

the Librarian of Congress; the Secretary of the Smithsonian; 

the Chairman of the National Endowments for the Arts and the 

Humanities and the Director of the Center. 

The Center is authorized to enter into contracts for 

activities including research, scholarship, training. publications, 

exhibits, workshops and educational projects for classroom and 

general usage. It will also establish and maintain a national 
. i 

archi~e and center for American folklife, collect specifi~ typ_es 

. of works for preservation in the archive and loan such works to 

_the public. 

-- -- ::-.-- --.-~---::~-----=---
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I have serious reservations concerning the constitu.t!.on2..l 

propriety of placing the functions to be performed by the Center 

outside the Executive branch and the assignment of executive 

duties to officers appointed by Congress. However, given 

historical practice and custom in the area of cultural and 

educational affairs and the potential of H. R. 6673 to enrich the 

cultural life of the nation, I am granting my approval to the. 

measure. 



Friday 1/2/76 

10:20 Ken Lazarus said he thinks the President should 
sign the Folklife Preservation Act. 

Scalia 1 s memo is not adamant on it. 
if the President wants to sign it. 

It's O.K. 

If you agree, they can go ahead and work up a draft 
signing statement. Ken thinks it1s O.K. --but 
if you want to discuss it, he would be glad to talk 
with you when you're freeo 
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MEMJRANDUM FOR THE IDNORABLE PHILIP W. BUCHEN 
Counsel to the President 

Re: Enrolled Bill H.R. 6673, 94th Gong., 1st 
Sess., "To provide for the establishment 
of an American Folklife Center in the 
Library of Congress, and for other purposes." 

This is in response to the telephone request of Mr. Barry 
Roth of your staff for the views of the Department of Justice 
on the constitutional aspects of the above-entitled enrolled 
bill, with which the department has had no prior contact. 

The bill contains findings to the effect that it is 
appropriate and necessary for the Federal Government to support 
research and scholarship in American folklife, and that the 
encouragement and support of American folklife is an appro~ 
priate matter of concern to the Federal Government. Section 2. 
The bill then sets up an American Folklife Center in the 
Library of Congress. Section 4(a). The Center would be 
under the direction of a Board of Trustees composed as follows: 

Four members appointed by the President of the 
United States; 

Four members appointed by the President pro tempore 
of the Senate; 

Four members appointed by the Speaker of the House 
of Representatives; 

The Librarian of Congress; 

The Secretary of the Smithsonian Institution; 

The Chairman of the National Endowment for the Arts; 

The Chairman of the National Endowment for the 
Humanities; and 

The Director of the Center. Section 4(b). 
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The Librarian of Congress is empowered to appoint a 
Director of the Center after consultation with the Board. 
Section 4(f). The Director would be the chief executive 
officer of the Center, and would have responsibility for 
carrying out the functions of the Center, subject to the 
direction of the Board and the general supervision of the 
Librarian. Section 4(g). 

Section 5 sets forth the functions which the Librarian 
of Congress is authorized to perform under the Act (subsec
tion (a)) and provides that they are to be carried out 
through the Center (subsection (b)). 

In our view the bill presents two important constitu
tional problems: The first involves the doctrine of the 
separation of powers, which requires that statutes assigning 
executive duties must be administered by the Executive branch 
and not by Congressional officers, such as the Librarian of 
Congress; the second is the principle that functions of an 
executive nature must be carried out by officers of the United 
States appointed in compliance with the requirements of 
Article II of the Constitution. 

I. 

Article I of the Constitution vests the legislative power 
of the United States in the Congress. Article II vests the 
Executive power of the United States in the President and 
directs him to "take Care that the laws be faithfully executed." 
This means that statutes creating functions of an executive 
nature are to be carried out by the Executive branch of the 
Government under the supervision of the President, aAd not by 
Congressional agencies. This basic constitutional considera
tion, of course, does not preclude the performance of internal 
Congressional functions and of Congressional services by Con
gressional officers. The bill, however, goes far beyond that. 
Some of the functions to be performed by the Librarian of 
Congress through the American Folklife Center have, it is 
true, a substantial nexus with the Library of Congress (see, ~ 
e. g_. , section 5 (a) (2)- (5)) --though even as to these it is/;.. iOfth ;-.\ 

-open to question whether they truly come within the ambit fl! ~\ 
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an institution whose primary purpose is to give library and 
reference service to Congress. This, however, cannot under 
any circumstances be said of the contract authority set forth 
in section 5(a)(l), empowering the Librarian to--

"(1) enter into, in conformity with Federal 
procurement statutes and regulations, contracts 
with individuals and groups for programs for the--

"(A) initiation, encouragement, support, 
organization, and promotion of research, 
scholarship, and training in American folk
life; 

"(B) initiation, promotion, support, 
organization, and production of live per
formances, festivals, exhibits, and work
shops related to American folklife; 

"(C) purchase, receipt, production, arrange
ment for, and support of the production of 
exhibitions, displays, publications, and 
presentations (including presentations by 
still and motion picture films, and audio 
and visual magnetic tape recordings) which 
represent or illustrate some aspect of 
American folklife; and 

"(D) purchase, production, arrangement for, 
and support of the production of exhibitions, 
projects, presentations, and materials 
specially designed for classroom use repre
senting or illustrating some aspect of American 
folklife." 
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These activities do not appear to be related to any 
internal Congressional function or service. While it is true 
that a few other functions of the Library, such as the provi
sion of books and sound production records to the blind and 
other physically handicapped persons, 2 U.S.C. 135(a), are 
not directly so related either, they are at least a logical 
adjunct of the historical library function which the venerable 
institution has provided. While one may permit this for 
reasons of practicality and historical prescription, the 
extension of the institution's activities into the entirely 
unrelated field of funding folklife training and performances 
is a change of qualitative nature. The extension would thus 
have been made first, from an institution which serves the 
Congress as a library to one which serves the public in the 
same capacity; and finally, to one which serves the public in 
capacities entirely unrelated either to Congressional service 
or to libraries. This last extension moves the Library of 
Congress into areas now occupied by the National Endowment 
for the Arts, and the National Endowment for the Humanities 
(both Executive agencies). 

II. 

The second constitutional problem in the bill concerns 
the manner in which ten members of the Board of Trustees of 
the American Folklife Center are to be appointed. 

Under the bill, the Board would perform important functions 
in the administration of the statutory program; its responsi
bilities would not be limited to advice. For example, it 
would give direction, not merely advice, to the Director of 
the Center, an official appointed by the Librarian (section 
4(f)); and certain functions of the Center could be-undertaken 
only if the Board considers them "appropriate." Sections 5(b), 
6. Again, certain types of contracts may be entered into only 
with the concurrence of the Board. See, e.&., sections 6(a), 
7(a) (2), (8). Under section 7(a) (7) a majority of two-third f@ 

of the members of the Board may even waive otherwise applic fe ~c 
"'id f 

bonding requirements. ;; ( ... ;,· 

~ + 
The Board therefore performs functions of an executive ':-
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nature. Its activities are not merely of an advisory nature 
or limited to a single task of limited duration, as is the 
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case with so-called "ad hoc" officers. See The Constitution 
of the United States, Analysis and Interpretation, Sen. Doc. 
92-82, p. 523 (1973). 

It follows that the functions of the members of the Board 
of Trustees can be performed only by persons who are officers 
of the United States and appointed in the manner prescribed 
by Article II, section 2, clause 2 of the Constitution, namely, 
by the President by and with the advice of the Senate, or 
with Congressional authorization by the President alone, or 
the courts of law, or the heads of departments. 

The bill fails to comply with these constitutional re
quirements with respect to the following members of the Board: 

(a) The eight members appointed by the President pro 
tempore of the Senate and the Speaker of the House, respec
tively; 

(b) The Secretary of the Smithsonian Institution, who 
is appointed by the Board of Regents of the Smithsonian 
Institution (20 U.S.C. 44), which cannot be viewed as the 
equivalent of a department head within the meaning of Article 
II; and 

(c) The Director of the Center who would be appointed by 
the Librarian of Congress who similarly does not have the 
status of a department head within the meaning of Article II 
of the Constitution. 

A similar problem arose in connection with the legislation 
establishing the Japan-United States Friendship Commission 
(Public Law 94-118) and in the Arts and Artifacts Inqemnity 
Act (Public Law 94-158). There, as indicated in the President's 
signing statements, it was possible to obviate the difficulty 
by considering the members appointed by the President pro 
tempore and the Speaker to be advisory-nonvoting members. This 
approach does not appear to be available here, because the 
improperly appointed members would constitute ten out of 
seventeen of the Board's membership. 
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For the above reasons, it is our view that the provisions 
of this legislation are contrary to the strict provisions of 
the Constitution. It must be acknowledged, however, that in 
the area of cultural and educational affairs, the separation 
of powers may not have been strictly observed. Despite the 
fact that they do not constitute as drastic a departure from 
the constitutional requirements as the present bill, those 
provisions of the Library of Congress Act which authorize 
the provision of specific services to the public must be con
sidered a technical anomaly. Indeed, it is probably demon
strable that from an early date the primary function of the 
Library of Congress has been public service rather than 
Congressional assistance. Similarly, the makeup of the Smith
sonian Institution--if that is to be regarded as a Federal 
agency~ a point which is subject to some dispute--contravenes 
the constitutional text. 

Complete acceptance of this historical practice runs the 
risk of inviting further transfers to the Library of Congress 
of cultural and educational functions; and perhaps of en
couraging more serious encroachments upon Executive preroga
tives through the assignment of entirely different functions 
to the General Accounting Office. Moreover, it appears from 
our experience with the Japan-United States Friendship Com
mission and the Arts and Artifacts Indemnity Act, discussed 
above, that only a Presidential veto directed at this practice 
will suffice to call the attention of Congress to the problem 
involved. Given the very nature of all of these cultural 
and educational proposals, it may be vain to await an 
occasion for a Presidential veto more propitious than the 
present. Nonetheless, in light of the historical practice 
we think the President can responsibly sign the present legis
lation with expression of his serious reservation concerning 
the constitutional propriety of placing such functions outside 
the Executive branch. 

,.-:;;_:···~ ·z;h,.A. 
Assistant Attorney General,:;') <' •• \. 
Office of Legal Counsel '··· ,;; l 

·~ 
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The Librarian of Congress is empowered to appoint a 
Director of the Center after consultation with the Board. 
Section 4(f). The Director would be the chief executive 
officer of the Center, and would have responsibility for 
carrying out the functions of the Center, subject to the 
direction of the Board and the general supervision of the 
Librarian. Section 4(g). 

Section 5 sets forth the functions which the Librarian 
of Congress is authorized to perform under the Act (subsec
tion (a)) and provides that they are to be carrie·d out 
through the Center (subsection (b)). 

In our view the bill presents two important constitu-
.tional problems: The first involves the doctrine of the 
separation of powers, which requires that statutes assigning 
executive duties must be administered by the Executive branch 
and not by Congressional officers, such as the Librarian of 
Congress; the second is the principle that functions of an 
executive nature must be carried out by officers of the United 
States appointed in compliance with the requirements of 
Article II of the Constitution. 

I. 

Article I of the Constitution vests the legislative power 
of the United States in the Congress. Article II vests the 
Executive power of the United States in the President and 
directs him to "take Care that the laws be faithfully executed." 
This means that statutes creating functions of an executive 
nature are to be carried out by the Executive branch of the 
Government under the supervision of the President, and not by 
Congressional agencies. This basic constitutional considera
tion, of course, does not preclude the performance Df internal 
Congressional functions and of Congressional services by Con
gressional officers. The bill, however, goes far beyond that. 
Some of the functions to be performed by the Librarian of 
Congress through the American Folklife Center have, it is 
true, a substantial nexus with the Library of Congress (see, 
e. g_. , section 5 (a) (2)- (5)) --though even as to these it .;isiof-·
open to question whether they truly come within the ambit of~~ 
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an institution whose primary purpose is to give library and 
reference service to Congress. This, however, cannot under 
any circumstances be said of the contract authority set forth 
in section 5(a)(l), empowering the Librarian to--

"(1) enter into, in conformity with Federal 
procurement statutes and regulations, contracts 
with individuals and groups for programs for the--

"(A) initiation, encouragement, support, 
organization, and promotion of research, 
scholarship, and training in American folk
life; 

"(B) initiation, promotion, support, 
organization, and production of live per
formances, festivals, exhi~its, and work
shops related to American folklife; 

"(C) purchase, receipt, 'production, arrange
ment for, and support of~the production of 
exhibitions, displays, publications, and 
presentations (including presentations by 
still and motion picture films, and audio 
and visual magnetic tape recordings) which 
represent or illustrate some aspect of 
American folklife; and 

"(D) purchase, production, arrangement for, 
and support of the production of exhibitions, 
projects, presentations, and materials 
specially designed for classroom use repre
senting or illustrating some aspect of American 
folklife." 
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These·activities do not appear to be related to any 
internal Congressional function or service. While it is true 
that a few other functions of the Library, such as the provi
sion of books and sound production records to the blind and 
other physically handicapped persons, 2 U.S.C. 135(a), are 
not directly so related either, they are at least a logical 
adjunct of the historical library function which the venerable 
institution has provided. While one may permit this for 
reasons of practicality and historical prescription, the 
extension of the institution's activities into the entirely 
unrelated field of funding folklife training and performances 
is a change of qualitative nature. The extension would thus 
have been made first, from an institution which serves the 
Congress as a library to one which serves the public in the 

·same capacity; and finally, to one which serves the public in 
capacities entirely unrelated either to Congressional service 
or to libraries. This last extension moves the Library of 
Congress into areas now occupied by the National Endowment 
for the Arts, and the National Endowment for the Humanities 
(both Executive agencies). 

II. 

The second constitutional problem in the bill concerns 
the manner in which ten members of the Board of Trustees of 
the American Folklife Center are to be appointed. 

Under the bill, the Board would perform important functions 
in the administration of the statutory program;.its responsi
bilities would not be limited to advice. For example, it 
would give direction, not merely advice, to the Director of 
the Center, an official appointed by the Librarian (section 
4(f)); and certain functions of the Center could be undertaken 
only if the Board considers them "appropriate." Sections 5(b), 
6. Again, certain types of contracts may be entered into only 
with the concurrence of the Board. See, e.K., sections 6(a), 
7(a)(2), (8} •. Under section 7(a}(7) a majority of two-t~irds 
·of the members of the Board may even waive otherwise applicable 

bondi::e r::::e:::::~ore perfonns functions of an executive·;.~ 
IDf 

nature. Its activities are not merely of an advisory nature ~~ 
or limited to a single task of limited duration, as is the -~ 
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case with so-called "ad hoc" officers. See The Constitution 
of the United States, Analysis and Interpretation, Sen. Doc. 
92-82, p. 523 (1973). 

It follows that the functions of the members of the Board 
of Trustees can be performed only by persons who are officers 
of the United States and appointed in the manner prescribed 
by Article II, section 2, clause 2 of the Constitution, namely, 
by the President by and with the advice of the Senate, or 
with Congressional authorization by the President alone, or 
the courts of law, or the heads of departments. 

The bill fails to comply with these constitutional re
quirements with respect to the following members of the Board: 

(a) The eight members appointed. by the President pro 
tempore of the Senate and the Speaker of the House, respec
tively; 

(b) The Secretary of the Smithsonian Institution, who 
is appointed by the Board of Regents of the Smithsonian 
Institution (20 U.S.C. 44), which cannot be viewed as the 
equivalent of a department head within the meaning of Article 
II; and 

(c) The Director of the Center who would be appointed by 
the Librarian of Congress who similarly does not have the 
status of a department head within the meaning of Article II 
of the Constitution. 

A similar problem arose in connection with the legislation 
establishing the Japan-United States Friendship Commission 
(Public Law 94-118) and in the Arts and Artifacts Indemnity 
Act (Public Law 94-158). There, as indicated in the President's 
signing statements, it was possible to obviate the difficulty 
by considering the members appointed by the President pro 

.tempore and the Speaker to be advisory-nonvoting members. This 
approach does not appear to be available here, because the 
improperly appointed members would constitute ten out of 
seventeen of the Board's membership. 
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For the above reasons, it is our view that the prov~s~ons 
of this legislation are contrary to the strict provisions of 
the Constitution. It must be acknowledged, however, that in 
the area of cultural and educational affairs, the separation 
of powers may not have been strictly observed. Despite the 
fact that they do not constitute as drastic a departure from 
the constitutional requirements as the present bill, those 
provisions of the Library of Congress Act which authorize 
the provision of specific services to the public must be con
sidered a technical anomaly. Indeed, it is probably demon
strable that from an early date the primary function of the 
Library of Congress has been public service rather than 
Congressional assistance. Similarly, the makeup of the Smith
sonian Institution--if that is to be regarded as a Federal 
agency, a point which is subject to some dispute--contravenes 
the constitutional text. 

\ 
Complete acceptance of this historical practice runs the 

risk of inviting further transfers to the Library of Congress 
of cultural and educational functions; and perhaps of en
couraging more serious encroachments upon Executive preroga
tives through the assignment of entirely different functions 
to the General Accounting Office. Moreover, it appears from 
our experience with the Japan-United States Friendship Com
mission and the Arts and Artifacts Indemnity Act, discussed 
above, that only a Presidential veto directed at this practice 
will suffice to call the attention of Congress to the problem 
involved. Given the very nature of all of these cultural 
and educational proposals, it may be vain to await an 
occasion for a Presidential veto more propitious than the 
present. Nonetheless, in light of the historical practice 
we think the President can responsibly sign the present legis
lation with expression of his serious reservation concerning 
the constitutional propriety of placing such functions outside 
the Executive branch. 

~ 
A tonin Scalia 
Assistant Attorney Gene:s~. 'Ci 

Office of Legal Counsel'"';? -·()~ 
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Monday 5/10/76 

10:55 Bill Kendall said that you were worrying about S. Res. 400 
regarding declassification. He said to relax -- Congress 
isn't going to take any action right away. 




