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THE WHITE HOUSE 

WASHINGTON 

February 12~ 1975 

MEMORANDUM FOR: CHAIRMAN GOODELL 

FROM: PHILIP BUCHEN 

After a careful review of the Presidential Clemency Board's Memorandum 
of February 6, 1975, I would like to offer the following comments and 
alternate suggestions. 

General Comments 

The effect of these recommendations is to 

1. significantly alter and expand the scope of the program to provide 
for honorable discharges~ 

2. encourage those who favor unconditional amnesty, veterans benefits, 
honorable discharges, and additional extensions of the application 
deadline, 

3. make the President appear as if he is enticing applicants for the 
earned return program. 

Specific Comments and Suggestions 

?C .. l f. J, ( 
The first recommendation could be g:i¥eF1 ~#eet without enlarging the 
scope of the program by allowing recommendations for honorable discharges. 
This could be accomplished by the President forwarding a request to the 
Secretary of Defense that further consideration and review be given to 
these five cases in light of the Board1 s comments. The Board could convey 
its comments by a separate letter which could accompany recommendations 
for pardon and a Clemency Discharge. By this course, the earned reentry 
program would not be amended and the comments of the Board would be 
given thorough review and consideration. 
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The second recommendation involves the consideration of several matters. 

My first concern is whether any review of the Clemency Discharge is 
proper unless it has been permitted by the President. Specifically, is 
the Clemency Discharge such an integral part of the President 1 s act of 
clemency that no extra presidential review is proper unless the President 
has permitted it? Although there is no clear answer to this issue, it is 
my opinion that the President could avoid any invasion of his constitutional 
authority by either directing automatic review (as the Board suggests) or 
permitting review upon application by the serviceman. 

Second, automatic review of all of the Board1 s cases by the military 
department review boards is undesirable because these boards already 
have a backlog of cases and such a directive would only cause greater 
congestion. Also, automatic review would create a significant inequity 
within the earned reentry program because no automatic review is 
contemplated for those servicemen who were processed by the Depart
ment of Defense. 

Third, regardless of whether automatic review is directed or merely 
permitted, it is my understanding that a pardon does not expunge the 
record of a serviceman1s offenses. Therefore the military department 
review boards are not precluded from considering the full record. In 
your memorandum, you indicated that the review boards were precluded 
from considering these offenses. 

Because of these considerations, I suggest an alternate approach to 
automatic review. 

First, I propose that the President notify the Secretary of Defense that 
the issuance of a Clemency Discharge under the earned reentry program 
shall not preclude review by the military department records review 
boards. 

Second, I recommend t~at the appropriate military department should 
inform each serviceman at the time he is issued a Clemency Discharge 
of his right to apply for further review to these boards. Each service
man should be provided forms to facilitate such application. 

Finally, I recommend that we meet with Jack Marsh as 
to discuss these matters. 
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE 

WASHINGTON, D. C. 20301 
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.ME£10RA.l.""'IDUM FOR MR. PHILIP BUCHEN 
COtJNSEL TO T".dE PRESIDENT 

'l'EROUGH: NR. THOf'JAS IATnmit<('/ 

THROUGH: MAJOR GEN&~ RICHARD LAWSON \f\ v(/ 
MILITARY ASSISTANT TO THE PRESIDEN¥0"1( 

SUBJECT: Senator Charles E. Goodell's memorandum of' February 6, 1975, 
concerni.::lg "Action on Presidential Clemency Board Recorrn:nenda
tion to grant Upgraded Discharges for Five Special Clemency 
Cases" 

As noted in Senator Goodell's memorandum, the Presidential Clemency Board 
has recommended to the President that he upgrade discharges in f'ive cases 
considered by the Board to be exceptionally meritorious and therefore 
deserving of better than a Clemency Discharge. 

Since t...lJ.is recommendation serves to greatly expand the scope of' the 

Clemency Program and is not contemplated in the Proclamation establishing 
the Board, the Department f'eels it would be unwise for the President to 
act on this recommendation. Rather, if the President decides to grant 
clemency in accordance 'Wi.±h the established Clemency Program and then 
desires f'urther action regarding these five cases, it is recommended that 
he ref'er them to this Department f'or further referral to the appropriate 
Service Discharge Review or Correction Boards. 

It is the Department's view that review by Service Boards is not limited 
by the recent holding in Schick v. Reed, U.S. , 43 U.S.L.W. 4o33, 
(December 23, 1974). However, if' there is any doubt, then the President 
should specifically indicate in his action on these cases that his action 
does not preclude the f'urther review by the Service Boards. 

Senator Goodell also raises the subject of automatic review of' all cases 
where clemency has been granted. This simply is not necessary because 
grant of' Presidential Clemency under the extant program does not and 
should not automatically indicate a need f'or f'urther correction. It 
should be suf'f'icient that the Service Boards will hear the case of' anyone 
who applies, especially when the Services will provide prospective appli
cants the appropriate application forms upon issuance of the Clemency 

Discharge. (" fOJib". 
"' <"_..\ 
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In this regard, Senator Goodell refers to the necessity of communicating 

to llO,OOO former members about the benefits of the Clemency Program. 

Tab A reflects the problems associated with such a COIDmQ~ication. However, 

the Department did agree to notify former members with BCD's/DD's as a 

result of court-martial conviction. That task, which included e xamination 

of over 30,000 service records and the mailing of over 22 1 000 l:~ tters will 

be completed by close of business today. To locate those with .. :'!:.her than 

court-w.artial convictions would require an examination of over ll. 7 million 

:.:,~ records and a cost in excess of 2. 93 million dollars. T'nerefore) t he 

Department strongly opposes any future participation in individual notifi

cation of potential applicants for clemency. 

Encl 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

February 27, 1975 

Philip W. Buc~ 

Jay T. French{)~ 

Clemency Board Proposals 

You will recall that the Board proposed three actions: 

(a) That the Board be permitted to recommend the issuance of 
honorable discharges 

(b) That the President indicate! that the legal effect of his pardon 
(in military cases) is to preclude consideration by Military 
Department review boards of the actions which underly the 
convictions 

(c) A second extension for two months 

Also, the President expressed (orally to Jack Marsh) his interest in dis
cussing whether the Board should conclude its consideration of cases as soon 
as possible in order to avoid the need for congressional appropriations. 

A meeting was held with the President on February 25, 1975, to discuss 
these points. Paul O'Neill, Jack Marsh and I were present. 

Chairman Goodell submitted Tab A and Jack Marsh and Counsel's Office 
submitted the materials in Tab B. 

The several papers which were presented to the President concerning 
funding, are attached in Tab C. 

The President made no decisions at the meeting. However, I understand 
he is leaning toward an extension for the Board alone. 

The President lay to rest one point: funding of the Board. He indicated to 
Chairman Goodell that he did not want to go to the Hill for a congressional 
authorization and appropriation for the Board. OMB, in light of that state
ment is preparing a plan by which the Board will be able to conclud~c-qll\·i, 
sideration of cases by September 15, 1975. /, ,.. :; "' 

Enclosures \~; f) \'(__/ 





PRESIDENTIAL CLEMENCY BOARD 
THE WHITE HOUSE 

WASHINGTON 
February 24, 1975 

MEMORANDUM FOR THE PRESIDENT 

FROM: CHARLES E. GOODELL 

ACTION 

SUBJECT: Three Decisions on Your Clemency Program 

This memorandum forwards, on behalf of a unanimous Presidential 
Clemency Board, three recommendations for decision by you. Each 
issue has been discussed with Jack Marsh, Martin Hoffmann, and 
representatives of the Justice Department and of the White House Counsel's 
office in a meeting last Thursday afternoon. The questions for decision, 
your options, and the positions of the parties involved are presented 

below. 

I. Should you issue military discharges 11 under honorable conditions, 
11 

upon recommendation by the Presidential Clemency Board, to ex
servicemen whom the Board believes to be particularly meritorious? 

BACKGROUND 

The Clemency Board has, in its review of applications before it, 
discovered that some of the veterans seeking upgrading of bad discharges 
had meritorious Vietnam combat experience. The Board recommends 
that you order General Discharges for these cases. 

Since your Counsel believes that such an order requires amendment of 
the Executive Order which created the Board, the Board further recommends 
that you direct that the Executive Order be amended to specify that the 
Board may, in exceptional cases, recommend that you order a discharge 

11under honorable conditions. 11 

DISCUSSION 

Jack Marsh, :Martin Hoffmann, and I agree that you have a political 
decision to make: If you choose to follow the Clemency Board's 
recommendation, should you openly and publicly grant better ~-o,b '~., 

(ff :0 
\v) ~ 
\<P ~ , _____ /' 
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Clemency Discharges to particularly meritorious cases, or should 

the Department of Defense upgrade these discharges quietly through 

its normal processes? 

In the Thursday meeting, the Defense Department--while maintaining 

its official opposition to the Board's recommendation on the grounds 

that such upgrading would be inconsistent with the Department's treatment 

of clemency applicants--stated that your upgrading of these discharges 

would cause no problem of precedent. The Department has itself granted 

33 such upgradings in cases under its jurisdiction, by removing those 

particularly meritorious cases from normal clemency processing at 

Fort Benjamin Harrison and sending them to other military bases for 

upgraded discharge processing. 

The Board believes tl?-at you should order the recom.n1ended upgradings, 

and do so publicly, because of the merits of the cases themselves and 

because of the political impact which will follow. Each of the five 

veterans whose cases we have commended to you have served gallantly 

in combat in Vietnam, and have clearly extenuating circumstances for 

their AWOL. Taken as a whole, their records support the grant of an 

upgraded discharge. 

General Walt and Jim Maye have discussed these cases with veterans 

and with representatives of the various veterans groups. They have re

ceived an unofficial, but unanimous, impression of support from the 

veterans' groups leaders, although those leaders feel that they cannot 

publicly reverse their opposition to the clemency program as a whole. 

The Vietnam veterans on the Board felt so strongly about these cases that 

they asked to write a separate memorandum to you. That memorandum, 

which eloquently expresses their views, is attached. 

The most important reason for you to make this decision, and to do so 

openly, is because equity clearly suggests that these particular cases, 

and exceptional ones like them which the Board may discover in the 

future, deserve veterans benefits and public recognition of their service 

to the country. Your emphasizing that that is your feeling will increase 

the growing public awareness that there is much more to your clemency 

program than people returning from Canada--indeed, that the program has 

critical value for Vietnam veterans. Veterans around the country, as 

they begin to understand the Presidential Clemency Board' sr· fr>/.IJ~ 
~ ('..,.. 

·~ a:! 
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~ ~~ 
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program have been increasingly sympathetic to it. Your public 

announcement will further increase public understanding of t_he 

program. 

OPTIONS 

(a) Issue discharges "under honorable conditions" for the five 

cases recommended by the Board, amend the Executive Order 

in order to explicitly grant the Board authority to make such 

recommendations in the future, and announce to the public 

your action in the five cases. 

(b) Direct the Department of Defense to issue quietly the five 

upgraded discharges, do not amend the Executive Order, and 

make no public announcement. 

(c) Do not upgrade these five discharges to "under honorable 

conditions. 11 

DECISION: (a) _____ _ (b) ______ (c) _____ _ 

II. Should you direct the Department of Defense that its discharge 

review boards not consider pardon ed AWOL offenses as part of 

a serviceman 1 s record if he has received clemency from you 

upon recommendation by the Presidential Clemency Board? 

BACKGROUND 

Each military department has a discharge review board to which all 

veterans have the ,right to apply for review and upgrading of their 

discharges. A veteran retains this right after he has received clemency 

under your clemency program upon recommendation of the Board--

he may still apply to have his Clemency Discharge upgraded to a 

General or an Honorable Discharge. The question is whether, when 

he applies to the military review board, that board should treat the 

offense which you have pardoned as if the offense were not in the file 

at all. 
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DISCUSSION 

The Clemency Board feels, as a matter of equity, that the offense 

pardoned should no longer be considered by the military discharge 

review board. The Defense Department and the Counsel's office 

oppose the Board's recommendation. At Thursday's meeting, the 

Justice Department representative indicated that as a matter of law 

that probably has to be done even absent any action by you. We feel, 

therefore, that what we are asking you to do is to make explicit, in 

the perception of the military review boards and of potential clemency 

applicants, what the law already probably requires if you are silent 

on the question. 

You may, of course, decide that your pardon should provide that the 

pardoned offense explicitly should be considered in the military review 

process. We feel that it is that position--and not the Board's recommenda

tion--which would be a significant change in the program as you created 

it. We note, moreover, that you have already granted 28 irrevocable 

unconditional pardons. 

There is certainly no danger of this procedure opening the floodgates 

and resulting in most Clernency Discharges being upgraded further, 

since the military itself will implement the discharge review process, 

and is by no means disposed to grant upgrades in large numbers. 

If military review boards do not give full effect to your pardon, there 

inevitably will be lawsuits on this issue during 1976. We believe it 

preferable to avoid judicial consideration of this issue, much less 

adverse judicial decision, next year. 

OPTIONS 

(a) Direct that military discharge review boards not consider AWOL 

offenses pardoned under your clemency program as part of the 

serviceman's record. 

(b) Remain silent on the issue, leaving discretion to the military 

review boards to consider such offenses part of the record. 

(c) Require that the military review boards consider 

offenses as part of the record. 

such pardoned 
olit~', 

<:,\ 
, ,\ 

DECISION: (a) _______ (b) _______ (c} ______ : _ ~-· 

...... / 
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III. Should you extend the Presidential Clemency Boar.d 1 s application 
deadline for two months? 

BACKGROUND 

Since the Board began its information program, its applications have 
risen from 850 in early January to 8, 000 by mid-February. The surge 
in applications has continued unabated after January 31, at a constant 
rate of nearly 1, 500 per week. Board members traveling the country, 
the reaction of the media, and the letters we receive all make it un
questionably clear that the public is just now learning that exiled draft 
evaders and deserters are not the only people eligible for clemency. 
Until this week, many veterans 1 groups did not even realize that Vietnam 
veterans with later AWOL discharges could apply. 

The Board recommends that you extend its phase of the program an 
additional two months, and the Departments of Justice and Defense 
recommend that their phases of the program not be extended. 

DISCUSSION 

Pursuant to your order, the Department of Defense mailed over 20, 000 
notices to eligible veterans about a week ago. Many responses from this 
notice will not come in until after the March 1 deadline. Defense has 
indicated that they cannot reach the other 90, 000 eligible veterans by 
mail, and we therefore need increased time to get the word to them 
through local media and grass-roots veterans counseling groups. 

Should you approve the Board's recommendation on upgraded discharges 
in exceptionally meritorious cases, you should allow time for the media 
to make this decision known to potential applicants before the program ends. 
Moreover, the several hundred grass-roots veterans• counseling groups 
have indicated that they will help spread the word on your decision if 
they have the time. Veterans with meritorious Vietnam service should 
have the opportunity to respond to the decision you make. 

Terminating the program and announcing the upgradings thereafter, 
without giving Vietnam veterans a chance to accept your offer of clemency, 
will be subject to serious criticism from the public and from veterans 
groups. 

Whatever your decision on deadline extension, 
before March 1. 

/ 
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OPTIONS 

(a) Extend the application deadline for two months for the 
Clemency Board only. 

(b) Extend the application deadline for all phases of the program. 

(c) Announce that there will be no extension beyond March 1, 1975. 

DECISION: (a) ______ (b) _____ _ (c) _____ _ 

Attachment 



PRESIDENTIAL CLEMENCY BOARD 
THE WHITE HOUSE 

\V ASHINGTON, D.C. 20500 

February 6, 1975 

MEMORANDUM FOR THE PRESIDENT 

FROM: LEIUS W. WALT 
JMIES DOUGOVITO 
JFJ.IES MAYE 

In reference to those cases of Vietnam veterans, being recommended 
by the Presidential Clemency Board for upgrading to a general dis
charge with veterans' benefits, we, as active participants of the 
Vietnam War and as Nembers of the Presidential Clemency Board, 
would like to express our vie\vS. 

We are in favor of the upgrading for the following reasons: 

(1) These men served our Country well in Vietnam, some 
of them distinguished themselves on the battlefield 
and suffered wounds in combat. 

(2) Upon their return home, they were confronted by an 
anti-war - anti-military aL~osphere in which they 
were not recognized as heros but as individuals who 
had committed crimes. Their service to our Country 
was not appreciated. 

(3) It :Ls always difficult for a man to adjust when he 
returns home from war. The general attitude of our 
American public made this adjustment even more diffi
cult for these young Americans, and peer pressure 
forced them to do things which under normal conditions 
they would not have done. 

We earnestly believe that an act of compassion and an expression of 
appreciation for their combat service in Vietnam is justified. 

Mr. President, it may be helpful to you to know that each of us has 
spoken of these cases at various meetings with veterans and press 
groups around the Country. We outlined the cases and stated our _ 
recommendations. In every case, the response was ve ry favorab~Oqb 
In view of the aforementioned facts, we recommend, in these s r(rJf ific <".,.. 
cases, a Presidential Pardon, an upgrading to a ge neral dischaf ge, . : 
and the granting of appropriate veterans' benef(~~~~~~ 

.~b?tr&- t#Y--J/der .~ 
"-·~~7. -g.~o 

/A --11lj ~s:r .- · 
x\1 f v, {l , "-
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THE WHITE HOUSE 

WASHINGTON 

February 24, 1975 

MEMORANDUM FOR: JOHN 0. MARSH, JR. 

FROM: JAY T. FRENCH 

SUBJECT: Recommendations of Presidential 
Clemency Board 

ISSUE A - Recommendation that the Board be permitted to 
recommend .the issuance of honorable discharges 
in ~ritorious cases. . 

1. ~) The p:!:oblem that the Board wants to have 
expanded authority to correct is.a larger 
and different problem than that problem 
which the Board and the program were 
designed to correct. 

(b) Each Military Department has.existing 
civilian and military records review 
boards which are capable of rectifying 
any wrongs in these cases. 

~ This action is a significant departure 
~rom the program. 

--td(-couns.el takes no position on the merits 
but points out that the Secretary of the 
Army does not believe these cases are 
meritorious. 

2. ~ite·House Counsel and Justice believe 
that the Executive Order establishing 
the Clemency Board would have to be 
amended. See Section 3 of the Executive 
~er. 

~ Justice points out that such authority 
was considered and rejected by those who 
drafted the original documents of the 
program. 
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3 •. ~ The Board wants to publicize the fact 
of this expanded authority, if you 
concur. We believe this is unwise 
politically. 

1~ Also, these five (5) cases were 
~

1 

selected from the first 60 cases. 
It is estimated, by the Board, that 
it may deal with 6,000 military cases; 
therefore 500 cases would ultimately 
be given honorable discharges. This 
is a significant broadening of the 
Board's authority. 

~If honorable discharges are issued 
under the program, the recipients 
will be able to obtain veterans 
~enefi ts. ~~, ;j cat~~!\ of this fact 
will be cn=rum_ersto __ ..-b¥ the public. 
Also, it will appear that you are 
enticing applicants. 

(d) Another extension may be required 
merely to allow time for the board 
to inform servicemen of this new 
authority. 

ISSUE B - Extension of the Clemency Board's Application Date 

1. 

2. 

The first extension really aided the Clemency 
Board because there was no great increase in 
Defense's or Justice's applications after the 
first extension. Another extension, however, 
is simply not necessary for the Board. It 
began its information campaign in mid January 
and we believe by March 1st that ample time 
has been allowed. ~~b~t;..: 1). r4MD..b :~ -
Existing clemency avenues remain available at 
the Department of Justice after the program 
concludes. 

\.., 
, __ 
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ISSUE C - what legal effect should be given to the pardon 
for the purpose of further review of cases by 
the Defense Department review boards. 

1, (a} The White House Counsel agrees with the 
Clemency Board that further review of 
military cases,·which have been processed 
by the Board, should be permitted by ex
isting review boards at Defense. 

{b) However, these review boards should consider 
the entire record of the serviceman. If the 
pardon "wipes out" the offenses of unauthorized 
absence, then the boards at Defense will have 
to upgrade the Clemency Discharge (which you 
have just given) to an honorable discharge 
which will allow veterans benefits in about 
30% of the cases. 

(c) The Board's request is that you permit 
"boot strapping" by which 30% of those 
servicemen who apply to the Board use 
your pardon to get the Clemency Discharge 
changed to an honorable one. This defeats 
the purpose of your program. 
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February Z4, 1975 

MEg' lNG WITH C HAJtLlCS E. GOODELL 
Monday, Februal'y Z4, 1975 
3t30 p. rn. (30 minutes) 
The OVal Office 

I. PURPOSE 

A. To dlacuaa the followlq recom.mendatlone of the Clemency 
Board1 

(a) Tbat you allow the Board to reeommead hoAorable 
dlaebarges ln merltorlous cases. 

(b) That you extend the appllcatioA deadllAe lor the Board 
only. 

(c) That you give your pardon (io mllltary cases oaly) u. 
effect wblch will wipe out these absence offenses on 
t.be :record;. therefore, upon further review of these 
casee by Defense review boards, these eases will have 
to be slvea honorable dlacbargea. 

B. To diseuse whether the Board should flaiah coAslderaUcm of 
easel by the ead of J'Y '75 (avoldlaa coqreaaloaal approprta
tiona ). The Board could fi.aia h by thla time !! it altere ita 
procedure for conaidert..aa caaea aad it it t. de&a.iled about 
35 more staff. 

IL PARTICIPANTS & PRESS PLAN 

A. Paril~ipa.o.ta t C bar lea E. Goodell 
Jobrl 0. Marsh, ::rr. 
Jay T. French 

B. Preas Plaaa Noae. 
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IlL TALKING POINTS 

A. {a) The Board's fir at recommendation hlahliahta aa intereat
iq problem• should you treat diUerently those servicemen 
who eer-.ed wllllqly ln Viet.Dam, retu:rned home and then 
weat AWOL from thoae who went AWOL in order llot to go ' 
to Vietllam. 

Ally .eolutlon to this p:roblem, however, abould come bom 
the Defellse Depa:rtment. They have exiatlq serVice re• 
cord re'riew board• that caa hudte tbeae problema. 

If you adopt tbt. recommendation you will not aolve the 
problem for a aervicemaa who wllllqly served in Vietnam, 
retul'aed home a.ad violated some other pro'risloa of the 
U. C. M. J. Tbla would be too gros • an Inequity. 

(b) A further extension of the application date la aot warranted, 
eveD for the Board alone. It's time to rely on exlatiq 
clemency rneehaDisma at the Department of Justice, aa 
well as other forma of diacretlo.ll availa.ble to Defense and 
Juatice. 

(c) If a former servicemall; whose easels processed by the 
Clemeacy Board, can thereafter apply to a Military 
Department review board alld uae hla pardon to have bla 
Clemency Dlacbarae uparaded to aa hoaorable dlacb&rae, 
doesn't thla circumvent the purpose of giving a Clemency 
Dlacharge? 

It would be more const.teDt with the reconciliation program 
to say the pardon aball not prevent a further review of the 
aervlcemaa'• record by theee Delenee revlew board•, aad 
that the full J~ecord (lacludlnt the offeuea for whlch the 
eemcemaa was Juat pardoaed) shall be coaeidered by theee 
boards .. 

B. Can the Clemeacy Board collclude conalderatloa of tte caaea 
(about 9, 500) by the cloee of Flacal Year 1975 illt eubetantially 
chana•• lte procedurea? 



MEMORANDUM FOR: 

FROM: 

SUBJECT: 

TH E WHITE HOUSE 

WASHINGTO N 

February 25, 1975 

THE PRESIDENT 

JACK MARSH 

STATISTICS FOR RECONCILIATION 
PROGRAM 

The attached chart is submitted to you in accordance with your request 

at the meeting with Chairman Goodell. 



NUMBER OF 
APPLICANTS 
PER WEEK 

2,000 

1, 000 

500 

250 

100 

50 

0 

DATE September 
16, 1974 

STATISTICS 
RECONCILIATION ,PROGRAM 

RATE OF RETURNEES PER WEEK 

1, 000 

December 
9-15, 1974 

January 
11-17,1975 

January 
18-24, 1975 

February 
10-16,1975 

950* 
Clemency Board 

Department of Defense 

February 
17-23, 1975 

*(1, 000 estimated applications 
in unopened mail) 



Clemency Board 

Department of Defense 

• 

Department of Justice 

\ 

Total 
Eligible 

130, 000 
(85, 000 Undesirable Discharges 
45, 000 All Others) 

12, 500 

4,400 

\ 

Total Applicants 
(February 24, 1975) 

9,600 (includes 1~ 000 estimated 
applications in unopened 
mail) 

4,700 

445 
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GENERAL COUNSEL 

- oe=:CUTIVE OFFICE OF THE PRESIDENT 
:JFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D .C . 20503 

MEMORANDUM -v--. - John 0. Marsh, Jr. 

William M. Ni1A/IiJ..Itl 

Weldon H. Latham~ 
THRU: 

FROM: 

Subject: Clemency Board Funding Estimates 

Mr. French of White House Counsel's Office has asked us 
to prepare preliminary estimates of the cost of operating 
the Presidential Clemency Board ("Board") based on the · 
following assumptions that he presented. It should be noted 
that Board staff greatly differs with these assumptions and 
estimates that the increased staff requirement would be 
280 and 105 for alternatives A and B, respectively. The 
Board staff clso suggests an increase of 5 and 1 Board 
members for each assumption. 

Alternative ~ Assumptions: 

(1) Total n~~ of cases will approximate 10,500 upon 
expiration C::: -~e program on March 1, 1975. To date 200 
cases have ~~ completed. 

(2) The Bo~ ~astically revises its current procedures* 
o f reviewir:::::::· -=ses in an attempt to conclude operations by 
J une ,30, 19~ (the end of the FY 75) • 

(3) Forty (.; : ' additional nonreimbursable detailess are 
provided (2 = ~2wyers and 15 secretarial/clerical) . 

(4) Board w~~ ~ings are increased from twice a month to 
weekly meet~ss and case review is increased from 200 cases 
to 2,600 c as2s per month. 

Estimated cost $ 95 ,000 .. Source: 
. ~\' 

Unanticipated Personnel 
Needs Fund. 

*Abando~3 ~ase-by-case approach-- staff sugge$ts . t hat some 
Board ;:::::2....-::U::>e::-s ·,.;ould object to this approach as~ tantamount to 
blanket ~~esty , o thers would object because it breaches 
process . 

C-

. -· 

.. 
C> 

./'' 
,..~ ---
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Alternativ= 3 = ~ssumptions: 

(l) Same as ::. =:::Ove. 

(2) The Boa=~ ~rtially revises its current procedures of 
reviewing c --=s in an attempt to conclude operations by 
January 31, ~~ 6. Detailees would continue and Unanticipated 
Funds would~ utilized until June 30, 1975, the end of 
FY 75. 

(3) Fifteen (15) additional nonreimbursable detailees would 
be provided immediately (10 lawyers and 5 secretarial/clerical} 
until the end of FY 75. FY 76 appropriations would be 
requested for the period from July l, 1975 to January 31, 1976 
to cover all costs associated with Board operation including 
reimbursement of detailee salaries and administrative expenses 
heretofore assumed by other agencies. 

(4} Board meetings are increased from monthly meetings to 
weekly meetings and case review is increased from 200 cases 
to 950 cases ner month. 

Estimated co~ $95,000 remainder FY 75. Source: Unanticipated 
Fund. 

~,000,000 July 1, 1975 to 
January 31, 1976. 

... ~ .. , _ 

·' .:A.,.~ 
.. :.. l..s 

Gong res sional 
Appropriation 

·~· 

,...,. ... F 
• ,·/<:,> '-· 0~ 

,, ,, '·''Y 0 
."!' 

'\::' 



PRESIDENTIAL CLEMENCY BOARD 
THE WHITE HOUSE 

WASHINGTON, D.C. 20500 

February 24, 1975 

p?;·-. 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 
''(/,L .41 '// 

C~~SE. GOOD¥L~ 

g~N~ BOARD =NG STH1ATES 
.,/ "c -"4- c.-. 

The following are my estimates of what resources would be required 

for the Presidential Clemency Board to review 10,500 to 12,000 cases 

by June 30, 1975 (Alternative A), December 31, 1975 (Alternative B), 

and September 30, 1975 (Alternative C). You will note that our re

source estimates are seven times greater than the estimates made by 

your Counsel's office. You should also be aware that the Board has 

not yet approved any of the procedural alternatives mentioned below: 

Alternative A: (Completion by June 30, 1975) 

Assumptions : 

(1) The total number of cases will be between 10,500 and 

12,000 by March 1, 1975. (This is a minimum figure. Actual 

applications could amount to as many as 12,000). 

(2) The Board drastically revised its current procedures of 

reviewing cases. The drastic change means near abandonment of the 

case-by-case approach. Several Board Members would object to this 

blanket approach, and other Board Members might consider it an abridg

ment of due process. 

(3) Two hundred and eighty (280) additional unreimbursible 

detailees are provided, (185 professionals and 95 secretarial/ 

clerical). Detailees would continue and unanticipated funds would 

be used until June 30, the end of FY 1975. After that date, non

reimbursible detailees would be provided immediately. Appropriations 

for FY 76 would be requested from the Congress. 

(4) Five additional Board Members are named. 

(5) Board Member-days per month are increased to 90, 

review is increased to 3,500 cases per month by April 1. 

/ 

and ~case 

,~~JR. F
0

1'<' 

t~ !::: 
\'"" a:r 
\ .:;:. ' ~..,. ... 1-
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Estimated Cost: $95,000 + {Extra detailees may involve 
additional overhead.) 

Sources: Unanticipated personnel needs fund. 

Alternative B: {Completion by December 31, 1975) 

Assumptions: 

(1) Same as A above {10,500 to 12,000 cases). 

{2) The Board partially revises its current procedures of 
reviewing cases. 

{3) One hundred and five {105) additional paid staff are 
provided {70 professionals and 35 secretarial/clerical). 

{4) One new Board member is named. 

{5) Board member-days per month are increased to 55, and case 
review is increased to 1100 cases per month by April 1. 

Estimated Cost: 

Sources: 

Alternative C: 

Assumptions: 

$1,365,000 

$95,000 for the remainder of FY 1975 from 
unanticipated personnel needs fund, plus 
$1,270,000 from Congress for FY 1976. 

(Completion by September 30, 1975) 

{1) Same as A above {10,500 to 12,000 cases). 

{2) Same as B above {partial revision of current Board procedures). 

{3) One hundred-eighty {180) additional paid staff are provided 
(120 professionals and 60 clerical). 

{4) Five additional Board members are named. 

{5) Board member-days per month are increased to 90, and case 
review is increased to 1800 per month by April 1. 

Estimated Cost: $170,000 
~¢"~-... .• _ 

. - ·<''•) R. Fo 
Sources: Unanticipated personnel needs fund. {Tech~lcallyf~MB 

counsel says that unanticipated reserve funds cannot be obligated~;.beyond ~ 
June 30; however, this alternative anticipates completion by Jun~'3o with~, 
spillover of three months}. ~/ 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

FEB 2 4 1915 
INFORMATION 

~.EMORANDUM FOR: THE PRESIDENT 

JAMES T. LYNN ~ed Paul H. O'NoUl 

CONTINUED FUNDING FOR THE CLEMENCY BOARD 

FROM: 

SUBJECT: 

The current reassessment of the future of your Clemency Board 
should take into consideration certain questions concerning 
the legality of its funding beyond June 30, 1975. 

The direct costs of the Board are presently funded from the 
Unanticipated Personnel Needs Fund, which has an appropria
tion of $500,000 for the current fiscal year. Most of the 
Board's staff personnel are detailed from the Departments of 
Defense and Justice. The Unanticipated Personnel Needs bal
ance is probably adequate to fund the Board at its current 
activity rate through June 30, 1975. The budget request for 
the Fund for Fiscal Year 1976 is $1 million. However, there 
is a question whether the Fund will be available for Clemency 
Board activities in Fiscal Year 1976 si~ce the Board was in 
existence when the 1976 Budget was prepared and its need for 
funds may not reasonably fall in the category of "unantici
pated". The General Accounting Office has not had an occa
sion to render an opinion on this question. 

A more serious problem is presented by Section 696 of 
Title 31, u.s. Code. That section provides that no appropri
ation may be used to fund any agency or instrumentality, in
cluding those established by Executive order, after such an 
entity has been in existence for more than one year if Congress 
has not appropriated money specifically for it or specifically 
authorized expenditures by it. The Clenency Board was estab
lished on September 16, 1974. 

We do not believe that the Board can legally be funded~ter 
September 15, 1975 unless the Congress appropriates fe!JtiEfG~Q 
it or authorizes expenditures by it. ~T' cd 

\(!) !) . ~~ 
.... .!>" .... ·---~+ 





MEMORANDUM TO: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

March 25, 1975 

PHILIP W. BU(i\ 

JAY T. FRENC~~ 

ATTACHED MEMO FROM JACK MARSH 
CONCERNING THE CLEMENCY PROGRAM 

The question is whether you believe Defense should informally review 
military cases which the Clemency Board determines are worthy of 
honorable discharges even though the President has decided not to 
expand the authority of the Board to issue honorable discharges. 

Several weeks ago you may recall discussing this subject with me 
after you had held a conversation with Chairman Goodell who requested 
another meeting with the President on this subject. At that time you 
asked me to discuss this informal approach with Jack Marsh. If he 
agreed with this approach you wanted him to call Martin Hoffman. 
Apparently he believes you should make the call. 

I believe Defense should be more responsive in this instance. There 
are existing mechanisms at Defense for review of meritorious cases 
and undoubtedly in a few of these cases an honorable discharge would 
be appropriate. 



THE WHITE HOUSE 

WASHIN G TOt'-J 

March 20, 1975 

FROM: v .UE.MOI·U\NDU~,'f FOR ; 

You will recall the matter that Charlie , oodell brought to our 
attention involving special Presidentia~ consideration for certain 
veterans clemency cases where the veteran had a distinguished 
combat record in Vietnam. Goodell and the Board want the 
President to award general dis charges under honorable conditions. 

This matter has become quite aggravated in the last week or so 
and allied with Charlie, as a strong supporter , is General Lou 
Walt. Goodell and Walt both want an audience with the President 
to acidres s this particular problem. General Walt is particularly 
strong in his view on this question. 

The problem is occurring at the Department of Defense where it 
seems they are digging in their heels to resist the recommenda
tions of the Clemency Board. The Clemency Board recognizes 
that the matter should be handled at Defense rather than through 
the President, but it seems they are at loggerheads and want 
specific guidance from the President to Defense addressing this 
special cas e. 

It is felt that if you were to give a call to Marty Hoffman this might 
be sufficient to get them to change their view. 

Jay French has followed this matter closely and can give you 
additional information. 
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MEMORANDUH FOR: 

FROM: 

SUBJECT: 

PRESIDENTIAL CLEMENCY BOARD 

THE WIIITE HOUSE 

WASIIINGTON, D.C. 20500 

February ·7, 1975 

., LAWRENCE M. BASKIR 

WILLIAM KLEIN & JAMES H. POOLE 

The Presidential Pardoning 
Power As It Relates To 
Undesirable Discharges 

The purpose of the memorandum is to discuss the pardoning 

power of the President of the United States and to analyze 

whether it extends to military offenses which result in 

an Undesirable Discharge. This power as it is set out in 

the Constitution of the United States has roots deep in 

the history of English Law and for this reason we have 

included the following historical material to show that 

the right to pardon is a sovereign right; that this right 

reposes in the Presidency and may be executed at will 

in a variety of ways and circumstances so long as the 

exercise of the power is not repugnant to public policy. 

I. TRACING THE HISTORY OF THB PO\vBR TO PARDONl 

The Norman Conquest of 1066 brought with it, tbrough William 

the Conqueror, "the view that clemency was an exclusive 

privil~ge of the King."2 But by the 14th Century, Par

liament was strongly contending for supremacy through 

attempts to curtail royal power, including the power to 

pardon. With the rise of the Tudors, however, and in 

particular ~enry VIII, Parliament succumbed in the struggle 

and the power to pardon was lodged solely in the Kin~ 

with the enactment of 27 Henry VIII, ch. 24 in 1335. 

lThis historical background of the Presidential Pardon Power 

draws extensively upon the research contained, in dicta, in 

the opinion of John II. Pratt, U. S. District Judge in ~o~ 

case of Hoffa et al v. Saxbe civil action number· 74-4~ ~- ~~ 

dated July 19, 1974. _ ; 
~ 

) .)a, i 

2c. Jensen, The Pardoning Pmver in the American States, 1 (b-~22) . .......___..... .. 

3see Grupp, Same Historical Aspects of the Pardon in England, ~ 

7 Am. J. of Legal History 51, 55 (1963). Also Humbert, 

The Pardoning Power of the· President, 14-15 (1941). 
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. 
After having recognized the King's pardon prerogative as 
"exclusive'', Parliament, slowly evolving as the supreme 
political power of England, began a process of limiting 

- the King's prerogative in certain particulars. By the 
time of the Constitutional Convention, Parliament's 
supremacy was clearly demonstrated, by three important 
limitations of the King's pardoning power: (1) the Habeas 
Corpus Act with forbade clemency to persons who imprisoned 
English citizens "beyond the realm": (2) the Bill of 
Rights which prohibited the King from granting "dispen
sations'', i.e., suspending or disregarding a given law in 
particular cases: and (3) the Act of Settlement prohib
iting the use of pardon in cases of impeachment. It was 
implicitly understood, however, that unless specifically 
limited, the King's power was plenary and without restriction. 

By the time our Constitutional Convention of 1787, the 
framers could draw upon their knowledge of English prac
tices as well as their more immediate expeience with 
colonial charters in devising the structure of our National 
Government. The founding fathers devoted little attention 
to the question of the pardoning power and decided with 
sparse debate that t2e power should be lodged solely with 
the Chief Executive. Similarly, the substantive extent 
of the power was scarcely questioned except that it was 
readily agreed that the ·pardoning power should not apply 

4By the time of our Constitutional Convention, public 
opinion had apparently moved in the direction of placing 
the pardoning power solely in the hands of the Executive. 
Attorney General's Survey of Release Procedures, Vol. III: 
Pardon, 27 (1939). There was a proposal by Roge~ Sherman 
that would have required the Senate's consent to a Presi
dential Pardon, but the motion was soundly defeated. See 
Humbert,Pardoning Power, supra note 3 at 13-16. See also 
The Federal1st No. 74 at 496-99 (Ford ed. 1898) where ~~] 
Hamilton presents the argument against giving the legis7J -~ 
lature any control over the pardoning power. ·~ : 

. . \~ ~ 

'" ...... __ __,_,.. 
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~ to impeachments. 5 In recent times, the Supreme Court, 
after noting that the King's pardoning authority had by 
the date of our Constitutional Convention been circum

. scribed, held that: ~ 

"the framers of our Constitution 
had in mind no necessity for cur
tailing this feature of the King's 
prerogative in transplanting it 
into the American governmental 
structures save by excepGing 
cases of impeachment ... " 

The framers of our Constitution were aware of the various 
limitations which had been imposed on the King's pre
rogative by Parliament, as well as the limitations imposed 
by the State Constitution, but deliberately chose to limit 
the President's authority in one particular only, viz., 
in cases of impeachment. We start then not with a nar
rowly defined and circumscribed power but with the full 
power of the sovereign, i.e., under our system of govern
ment,· the full power of the People, to pardon those who 
have perpetrated offenses against them. This is not to 
say the power is limitless; it must be exercised in the 
public interest and, most importantly, it cannot infringe 
on the Bill of Rights which expressly reserve~ to the 
people certain fundamental rights . 

.... 
The United States Constitution, Article II, Section 2, 
clause 1, gives the President "Power to grant Reprieves 
and Pardons for offenses against the Unit~d States, 

~was suggested by Edmund Randolph that another exception 
be made in cases of treason but the proposal was also de
feated. See Farrand, The Records of the Federal Convention 
of 1787, Vol. II, 626-27 (rev. ed. 1937). See also, The 
Federalist No . 68 at 460 (Ford ed. 1898, A. Hamilton) 
The power of the President in respect to pardons would 
extend to all cases except those of impeachment" (emphasis 
in original) : J. Kent, Commcntar 1es on Amcr1can -I:,aw , Vol. I. 
303 (8th ed. 1854). "The power of pardon vested in the 
Preside nt is without any limitations except in the sing 
case of impeachment." 

6Ex Parte Grossman , 267 U.S. 87, 113 .(1925}. 

. _ _./~· 
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'-.__.../ · except in cases of impeachment" . (emphasis added). Gen
erally, the courts have uniformly supported a very broad 
interpretation of the President's pardon power. 

·, 
This broad interpretation extends to the present as is 
emphasized by the following statement by the U. S. Pardon 
Attorney . "The President's power to pardon extends to 
all offenses against the United States and he may grant 
this ~xecutive clemency at anytime after the breach of the 
law." 7 

II. PRECEDENTS 

Between 1963 and 1966 Presidents Kennedy and Johnson par
doned three individuals for violating the Hiss Act . 8 

These three individuals made false statements in application 
forms · relating to employment with the Government of the United 
States. Were the individuals convicted, they woul~ have, 
by law , been deprived of their civil service retirement 
annuity. In all three cases no charges were brought 
and rto conviction entered. All three received Presidential 
Pardons. A memorandum from the Pardon Attorney setting 
forth the facts of these cases in greater detail is attached 
(Enclosure 1) . 

The Pardon Attorney by his own rules and regulations re
quire1; that a petitioner applying for executive clemency 
with respect to military offenses " ... submit his petition 
directly to the Secretary of the military department 
which had original jurisdiction over the court-martial 
trial and conviction of the petitioner." 9 This \.·JOrding, 
however, does not specifically prohibit the recipient of an 
Undesirable Discharge from receiving a pardon . Even were 
there such a requirement, the President would not be 
bound to follow it since the regulations of the Pardon 
Attorney are without effect in the implementation of the 
Preside ntial Clemency Program. For example, the Pardon 
Attorne y, by regulations, requires a 3 year waiting period 

"'"~Memorandum from U. S. Pardon Attorney, Lawrence I-1. Traylor, 
to the Office of the Deputy Attorney General, dated Septem
ber 2 4 , 19 7 4 . 

8 8 usc 8311 

9 28 CFR 1.1 

.. __ .. 
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or 3 years after release of the petitioner from prison 
before a petition for pardon can be filed.10 Obviously, 
this requirement is not followed in the clemency program . 

. , 
The President's broad power to pardon is best illustrated 
in the pardon of Former President Richard M. Nixon. There, 
President Ford, not only pardoned an offense for which no 
formal charges were brought, but also pardoned Mr. Nixon 
for any offenses that he might have committed during his 
administration. The Former President was pardoned for 
possible offenses which were not even identified or known 
to have taken place. Thus, it is clear that the President 
can pardon an offense even though no conviction has b e en 
entered and it matte rs not that the offense resulted in 
and Undesirable Discharge. 

III. POLICY CONSIDERATIONS 

The President has offered pardons to individuals who have 
received punitive discharges . The pardon forgives the 
offense, it does not obliterate the conviction or the 
finding of guilt; Prisament v. Brophy 317 U.S. 625. 1 ~ 
It follows that ind1v1duals who have been discharged 
administratively with an Undesirable Discharge, are also 
entitled to an outright pardon or a pardon upon.completio~ 
of alternative serivce. 

"t, 

A Commanding Officer's decision to offer an Undesirable 
Discharge rather than trial by court-martial is not so 
much an act of charity as it is an act of expe diency. 
Administrative Discharges reduce the nuniller of man hours 
consumed by court-martials, are less costly, require less 
involvement of legal personnel and substantially reduce 
the number of cases on otherwise crowded dockets . An 
Administrative Discharge does not change the nature of 
the offense . Even where an Undesirable Discharge is given 
for a series of minor absence or absence-related offenses, 
the discharge is granted because there has been a vio
lation of military law--an offense or offenses against 
the United States. · 

TO 28 CFR l. 3 

11 . 1 317 u s 625 Pr1same:1 t v. Brop 1y • • • 
• I 
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There is, for the purpose of granting a pardon, no distinction betvJeen a punitive and an administrative discharge, for it is the offense that is pardoned, not the administrative action or the conviction in the case of pun-itive discharges. · 

The President's authority to pardon offenses against the United States, regardless of whether or not there has been a judicial review or conviction is well-established; that much , has been made clear by the Pardon Attorney \vhe n he stated that "The President's power to grant pardons extends to all offenses against the United St a tes and he may gra nt clemency at any time after the breach of the law." 12 

To deny pardons to recipients of Undesirable Discharges would in our view compromise the integrity of the clemency program and undermine the President's desire for f~irness in his quest for National reconciliation. 

Enclosure 

·. 

'1 2Memorandum from U. S. Attorney, supra note 7. 
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Mr. John V. Wilson 
2\ssista..1t Director · 
Office of Public Information 

J.iaHrencc H. Traylor 
Pardon Attorney 

Septorrber 10, 1974 

Precedents of pardons qrantcd prior to conviction 

I have just learned of three pardons granted prior 
to conviction and I had earlier stated that I did not 
knoH of any in recent tir.~e. This question c al7le up \•7i -b'1 
regard to the Nixon pardon. 

The Hiss Act in~1961. was enacted to deny to i\lgcr 
Hiss a civil service retire~ent annuity but it was later 
discovered that this hct applied to a fe·~·: other Federal 
goveriD-nent employees and this \-.'as not t11e intent of the 
Hiss ;,ct. 

On October 10, 1963, Presicent Kennedy granted a 
pardon to Milton Alexander Pogorelskin who had made false 
statcnents in applications for or relating to employment 
l7Ji th the Govern7:;ent of t..'ie United States but no churges 
l/ere ever brou~r~ t and thus no convict.i.on entered. T~e 
pardon was granted to allow rtr. Poqorelskin to r~ceive 
his annuity to \.Jhi ch he i'loulcl have . been entitled but for 
the offense. 

On Nover:-lJer 0, 1963, President Kennedy granted a 
pardon to Herb~rt Fuchs trl~o had nade false stater.-:en ts a.nd 
concealed a material fact in a matter 'Y:i :::tin the jurisciction 
of the Govern~cnt of the United States but no ch<:irges ~·Jere 
ever brought and th"..ls no conviction entered . T;1e pardon 
was granted to allm.,r r·1r. Fuc!1s to rccei ve his annuity to 
\'lhich he "Vrould have been entitled but for the offense. 

On December 29, l96G, President Johnson granted a 
pardon to r .. ianil !Iaberr.1an who had made false stutement!> and 
concealed a me1teriu.l fact in a m<1tter within the jurisdiction 
of the Governr..c~t of t.~e Unit~d ~tates but no cha~~J.I3;Ql r,·:r~re 
ever brought ru1a thus no convlct1on entered. The, parco~ 
Has granted to allovr !,ts. Haberman to receive her / annuit..;; 

. .: ":Q to Hhicll she would have been entitled but for the.> of fen~ 
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I have no information at this tine as to v1hy no 

c h arges vtere brou'ght against these three persons. It 

may be that the statutes of limitations had run against 

the offenses. 

It \·lOuld seem desirable that nar..es not be used 

if this infornntion is to be given to the press but all 

of the infor:nation is from public records unct available 

'.·lit~out restriction. 

You may vtant to consider passing t.his inforrr;ation 

on to Mr. Hushen. 
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