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advance copy is not to obtain your agency's clearance, but to have 
the benefit of your views before your formal clearance is requested. 

I would appreciate your cooperation in maintaining very strict 
confidentiality. Please do not permit copies to be made and return 
this copy with your comments. As time is growing very short, 
I plan to begin the formal clearance :J of a revised draft on Monday, 
February 23, and it would be helpful if we could have your comments 
by COB Friday, February 20. 

-·-j -·· 

cc: 

This refers to the White House staff clearance, 
expanded to include the affected departments. 

Philip Buchen/ 
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DRAFT 

MEMORANDU:M FOR THE PRI!:SID.ENT 

FROM: BDW A':'.D C. SCiH·;f UL 1·:~ 

S UBJECT: Gi..!.ideEueu a!r-..1 Proc(:ciu.t~s for 
Presidential Review of CAB Decisions 

T he P re ::.id<::ntia: powLI." to d.ppt<...lf" ot a·o;. ', 1 t'O'~.re Cl . .b dec-' . .no din 
international cases is coming under increcsinr, r riticism~ and 
proposals have been made that Congress pass J.c-gisla t ion to limit 
the s ubs tantive groun d s of r eview and as su~c proced ura.l fairnesc:;~ 
To addres<- t:Cc C'"'J~e r r..s th"l.t havt:! been r""li.secl tHs me.ID'("fr!Jr_dum 
proposes option s to improve the P resld e nC 1 1 evie .... ...- process by 
revising the substantive grounds of review and imposing certain 
procedural requirements. 

1. B ackgrou~d 

(a) The Presidential Authority to Re view CAB Dec-isions 

T h e President has two kinds of r eview autho rity ave r 
CAB decisions under Sec tion 801 of the F e der al Aviatio n Act: 

Under 80l(a) Board actions affe c ting the 
certificate of an air carrier -- i.e., route 
awards and mergers -- affe cting overseas 

0 



!-

·r f -

.. _., 

:i 

• 

-2-

or fo r eign cti.: transportation a::e subject: to 
tne approval of ~he J:.lresid2c;:. _j 

U. d· ,. · 80l(b} ;.o:- ,_, •• C•\B .,.. ..... "' · ····-"- 't · ... n o •• r . -. ~~ L:1.~ -- ~---'-•--l...st •.• L.'i 00\.VC:-. 

to disappl:."ov::; au L"lte rna.tionn.·J _ _::,._:t~! sr.;l.::d.r:Ju, 
t!t.e P 1:e~ Ld.c-c.·~ '!:':l-,-7 d.'."> ... ,-. ;)"."OV - ~ {h_._if; 01.:r..;~r n0ci; 

!a::er L'-1ar.. 10 d~:K~ iollmving s-ub.-.rti.ssion to 
th•.; Pres idcn~ .. :::J 

{b ) ~onal_e £~ th t! ~uthor~.:__!:::_gis!<:'-.t~'(e I.J}st:~£'2: 

Tl:le Cor;gres-oicP..al pt:'.!:"po;je ~'=-- ghrh1.,·~ t:"!.'i= ~<.._:;."(;r of app.t:o".~:-)~ 
to the .~:-.r"',:; ident in ~L.i:e:rn:a.·.:£or~al a:;.:n.l mrers~Q.B c;:;;_s.es wac 3. belts£ 
that ther~ \·.re xe bot h foreign policy and defet' . .Je aspects. t-o the choi.ce 

*I 11 T he iss uance. denial. tra nsfe r, amen d ment7 cance lla tion , 
suspension, or revoca tion of, and the t erms , conditi o n s , a nd 
limitatio~ ~ont.7.ined in, any certificate c;: 11.tho r izing an a ir 
c a r ri.e!." to~ ~n.zage in ove rseas or f orei(Yn 2b· transportatio n . 
o r air tran sportation between pl a c e s in. the same 'Territo r y
or possession, or any permit issuable to any foreign air 

. carrier under section 1372 of this title, shall be subject to 
t he approval of-the P resident. Copies of all a pplications i n 
r e spect of s uch c -e r t ifi cates and permits s ha . .U be transmi tted 
to the Pre sident by the Board before h~;:,; aring thereon, a nd all 
decisions thereon by the B oard shall be submitted t o the 
President before publication thereof. rr 49 U.S. C. 146l(a) 

~ ·~ 

~<*/ "Any order of the Board pursuant to section 14 82(j) of this title 
suspending, rejecting, or canceling a rate, fare,. or charge for 
foreign air transportation, and any o r der rescinding the effective:
ness of any such order, shall be submitted to the President before 
publication t he reof. The President may d isapprove any such 
order when he finds that disapproval is required for reasons of 
the national defense or the foreign policy of the United States not ~ 

later than ten days following submission by the Board of any 
such order to the President. '' 49 U.S . C. 1461 (b ) 

' 
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"'-·:-

<- :~ ( ~ _, -~ 

-.... 



• 

-3-

of routes and carriers, and the setting of rates. The floor debates 
nude sp..:ciiic re{erence to ~·l.e irrportanc~ th~t forcig~ nations 
attached to :<irlb.•,! mctters. IJcfcrne w;·_·:; "!r:t' ,"l,t.'Ji::..:.ecl in c0'1!1e.ctioc. 
with the selection a£ £light pa.ths and acce-s·, by foreign carrie~·s to 
areas near U.S. de£t::1se in .ta:lations, and tr.. th~ c~lection o£ .air
po;::-t d.tel:i. The a;:-gume"lt '\Va!; rna 'e th::tt .such ded<;;~on.s wer•.'! 
executive in character ann :;.'"'10uld be left to i:hc President. 

As a legal matter, therefore, ""~e rcviev1 u.:.r.:.""l.ority under 
bo th 80l(a) and (b) was intended t o preserve the prerogatives of 
th :1 re siden.t in matters o£ de.fer..~>e an .... fol:'eign policy, and should 
be <e;:e-rci..scd only for tb.o.:;e :1\.:r--::;cs·y,.:;. Th-,;!~;e c:rit~ri2. are very 
broad , but they do cug;; ... :.;t th3.t .Pre$identiai re~rie.v should not t"· 
concerned with errors of fact or law . or wi.f;h economic questions~ 
that do not arise £.rom some defense or fo1reign policy concern of 
the Pre sideut.; 

(c) Prop lems Rai sed 

Over the year s, aviation comme nt::1tors have r aised a num ber 
of problem.s v.-ic:-= :::-~::pe ct to t h e White Fou ···' ·cvi'' ..v process; 

(1 } Substance. There a r e no guidelines as t o t he k ind s 
of substanti ve issues appropriate for co n s ideratio n by the President . 
Continuing disagreement arises within the Exe cutiv e Branc h and the 
White H o use staff over what i ssues a r e relev<lnt. Political and 
ec onomic factors a r e often invoked by intere sted parties , and there 
have bee n allegations t hat the P r esident ' s power h as been a b used. 
The A me ric an Bar Association, de spite a study conclu s ion that the 
power h a s n ot been a bused, is o n record in fa vo r of a partial with
drawal of thi s Presidential p ower,:!._/ and Senator Magnus o n i s said 

>'f. j T he December 31, 1975, Report of t h e C AB Advisory C o m m i t te e 
on Procedural Refor m endo r sed the A B A' s s omew hat a m bigu ous 
proposal to withdraw the 801 authority " in a manner which will 
preserve the President's constitutional rights and obligations 
in the fields of national defense and foreign relations while 
r emoving domestic political considerations from t he d ec i s i on 
mak ing process and assuring availability of j u dicial revi e w . " (p. 2 4) 
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to be planning legislation that would bar the President from decidtng 
\vhich ai-rline should receive an awc::rd. 

(2) Pro'-edures. TherE' are no pr')cecl.t!.r~l restrict:ons 
gover-ning access by 1.nterested p2.rties to "1~~-~rnbe r.:-; of the Whi.te 
House staff. :Many interested parties seck to a:rg·te thei.r cases 
in ex parte ~or.tact..; with the staZ£, w~1ile otL.:;rs c..cc:u;:-.utously <.>.vo~-::1. 

'communication with UG. This nituat.i.Jn L; pct·cei.ved J:.y :;ome to 
be both un.:fai.:.- and conc.ucive to appearances of in~propriety. It is 
aL. the more so, the critics assert, in light of the open hearing o~ 
tha record bdore the CAB. A similar probiC!m is ,:;uid t0 C'xist it>. 
the C:.~ .. )c .. rttr.e.nts acd .a.genclc ·;. 

(3) Release of CAB Decision. The CAB is barred by 
sta~ute from publishing its 1·ecm-nmenC.ed dcc.bi.f..JLl until after 
subrnission to the President, but in practicu the B')ard's dedsion 
cor:tinues to· .... -.-:···~.:,···"):· -1i.::c 3u~m~.,;i . .J .. k,-,,_ :.· - t:_.:: -c~ .-'-_f..:·: 
has acted. As a result, during the White House staff re view, sorne 
parties obtain copies of the opi nion s urreptitiously, whtle o thers are 
mable to address their a.nrume nts to the spedfi.cc; of the Board'"' 

deCl.sL..>_J.. 

(4) Judicial Review. Judicial review is generally barred in 
cases subject to your approval. This tends to cut off the normal rights 
of judicial review in such cases and leads parties -- and the Ju s tice 
Departm e nt-- to argue legal error s as g rou nds for Presidential 
d i sapproval. It is poss ible that a dtsclaimer of P reside ntial interest 
accompanying approval of a Board decision w ill operate to preserve 
judicial review with resr;e ct to errors by the Board. :J 

2. The Basic Dilemma 

These problems arise because the statute superimposes executive 
approval on an adjudicative type administrative proceeding. This is 
unique to the CAB. The issues that come before the Board include 
questions of the impact of route awards on comp eting airlines, 
compatibility of a route award or fare decision with the overall route 
or fare structure, economic viability of the route and the ability of 

,:, I You attempted to do this in the recent Allegheny decision. There 
is as yet no court decision confirming or rejecting this approach. 

~ 
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the ce.1·riers to perform. Reso~vin~ the~;c quer.tio11s fainy ca.lls 
for thr:! .fell panoply- of f~ue .. J.i:c<:ess - · lhl.tr· .. -s;•; v:;it-h -. ... -:t.!f!£E_.s, a. 
forn1.al record, the right to introduce evic~- .. 1c·::: c-.nci a rnore or le:-;s 
advers2.ry hearing. Neither th::: Whi.t.c House no.;: the: ;;:.~cct.':ive 
Branch ger:.erally 1.s equipped to c!u,:>lica~:..: .'r revi.E;...,-.,.. a 1.t cf t.h •. 
aspects ot such a process. 

The temptation has been irresistible, however, for the int£reste;cl 
parties and government agencies to reargue many of the same 
et:onontic issues decided by tbe Board. When ~hi..:; i.s done throt~gh 
ex part~ ccr:.tacts nt th~ ~Vhit-:: Hot~:J8 vr t'"!. th.:~ c{et-).l;:·lrn.·.:!l.t:> and 
agencies, the procc.:clu·ral sa{eguards t:.> aG•H.tre io.i-r-ness ~::re lackit.g 
and appearances of i m propriety can arise. 

There are no 'sirnple solutions to these problems. But it is 
cl"' ar th.:~.t f::te -... ... _c.~.;:; been an in.~ .1. eu<:. .. ng ._.._ Je .. ~ / ~, .;. , ..:- -~ l.-' Pla! •: ns 
that relate primarily to economic and re gulatory is <mes decided by 
the Board, and w hich some rn ay v i e w a s h a vin5 only a remote connection 
to def on.se or fo!"ei~n ?Clicy ob ie c tiv·P.~ ""S su.ch. l • .. d ion to im;JrovP. the 
Section 801 review process 'should be vi~w€'d by manv a.s ;.1. sig.J.ificant 
"good go ve rnment" e ffor t o n yo u r part; inaction mc~.y result in a 
reduction or loss of your existing power. 

The questions raised are thus both substantive and proce dural: 
Substantively, w h a t should be the proper s cope of the t0rms "defense'' 
a n d "foreign policy'' ? Proced u r ally, w hat chang es should be made in 
the ·white House. review to address the concerns e x pressed about the 
perceived "fairness" of the process? The answers t o these que stions 
may be interrelated, since a broad substantive review a rguably 
creates a greater need for formal procedures than if s ub s tantive 
issues were largly excluded. We begin, therefore, with the sub
stantive options. 

3. Substantive Options as to the Scope of Presidential Review 

Option A: A broad, flexible definition as used in the past 

Under this option, the scope of the Presidential review of 
CAB decisions would not be changed. The meaning of " de fense " is 
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.f::>.irly clear and has not been the subject o.~ controversy-. The 

expansive term is ''foreign policy'', which has been broadly interpreted 
. b .. · c . . . . • 1 d" ._., • >!<I to em !"ace a varLety 01 P1·estdenttal pollclr;s, lnc_u tng com.pe .. tctcn .. _.!. 

-·---I anti-inHation policl•:.:B, ·_:_:.:__ :::r1·ors of. law, rc;gulato:;.·y reforrn, and the 

financial health of the international U.S. flag car:riers. 

Pro: 

A broi"!.d, :fl~:::c:ibl.~ in::~:.·p::-:-?.t:).t;_ott ena.bL:s th;; Pr·~r"i.denf: 

to correct rnany cve::-ly re stric: tive, a.nti-con>petitive 
attitudes of the CAB in international markets. In 

the context of regulatory refo;:-rn, it is possible to 

i.mpLn::lenl~ p:ocomp•~l:i.'·':icre intr:: rnatit;2.al 'jVJHct~s 
und~r existing autl:writy without wai:ti.t1g for 
legislative action. It also enables the President 
to carry out directly otlwr Presi.den!;ial transporta

tion. <i;ncl economic policies with significant: foreign 

polic.}\ overtones. 
' •·· .. ·.-'·~ 

t 

* I P res ident T ruman decla red a basic policy to preserve 
competition among U.S. carriers on internati.ona.l routes: 

"My objective is to accomplis h a route pattern in which 

our nation may have the benefit of competition to the 

principal traffic points in Europe, a nd t o a v oid a m ono poly 

o n the part of e i the r of the United States carriers . 11 

N orth Atlantic Route T ransfer C a se 11 C . A . B . 676 (1950), 
d is cussed in Trans World Airline s v . Civil Aeronautics 

B_oard, 184 F. Zd 66 (2d Cir. 1950) . 

Changes in the international air transpo rta tion mark et, in which 
many foreign flag carriers now compete, may make it less 

important that there be competition between U.S. carriers. 

':"~/ In several cases, the Justice De p artment has urged disapproval 
of the Board 1 s suspension of fare reductions on the ground that 

the lower fares help to fight inflation, and that this is an objective 

of your foreign policy. You adopted this view in overruling the/~· 
B d . .t fO" oar tn two cases. / ~· •II) , 

t<::> ('\ 
""' ...... ) ~~ . ~ 

\,.,.~ .l:lo '" ~~ ·~ 
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Cl"itics of lhe p r ;:·:::-nt p~·oce·,~> .:~sst:.t:t that it 
invobtes the President in a revk\V (J:l. the 
rnerits of i.sstles better left t.O th~ CAL's 
re;;ulato.!"y cx_:>erf:is':.:. The presL~ct 
procedure has gene1·ated pret, J''l~es fo-.. 
co >:ret:ti:ve legis tati.on. 

Ootion B: Issue a definition of de.f~~.nd foreig_n 22.~~-Y 

(1} G•1cl'""r f-1-.i- -~~t:cn af~"' .. ..,, . ~~r::Ju ... t~k- , ··o.::t"'ultat;on V';th. .. ~- ... ::) - ... , .• -~ ...... ~'"f:i ·~-'- - ... : .... '-- ......... "'-· 0 ... ' ,., · -

the governrnent agencies involved. the terrn "foreign policyn would 
be defined for S.::ction 301 purposes to ind,lde cert...1..in matters 
and exclude othe:!:'s • . Thu.s, an Executive 01:d•.!r cou.l;l prescribe 
that foreign policy considerations will iD.clude, for example, on(: 
or more of the following: . 

Questions of int ernational aviation policy, 
which can. b e further defined to ir.~ 1 ~...d .. ~ or 
excl,~de issues of competition, tr2'"~s ·~o·~f--::ttion 
polic y and f inancial health of the airlines 

Anti-inflation objectives 

De -regulation obje ctives 

Pro: 

T h e rationale for Pres idential consideration 
of certain issues would be more clearly stated 
than in the past, thus reducing appearances that 
the power is being abused, 

Providing specific criteria would g iv e the 
parties a basis for presenting their arguments 
to the President. 

/To a:; 
~ ~~· <:..\) 

:i ~ 
~ .::. 

l .::., 

) "/ ... 
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In practi.c:ai_ e!Zcct, there •.vonld be no c~I<l.,1ge 
in tertns of what arguments the parti.12~s can 
m.ake. Atternpt\.ng to define in ac!.:.ran--:e what 
are and ax-e not foreignyplicy issues c~rmct 
b<! done with precision._:" 

Setting specific grounds for Presidential revie\.v could 
stimulate the parties to appeal to the President with 
great!clr frequ<::!ncy ar.d create ~u .. k~it;_cna:t ptes·:;ure 
fo:: pr..ocetll!."l'"a1 £cr·'r;1.::.lities _, tt couLd. ·~.!.sa l!~~l:<>~ tt;.:~ -' '-
cre:c:Htm oi ..,aosl:an.tive :rights anc11ead tv Judic~~l 
review of the Presidential action. 

If the 11foreign policy" de.Zlniticn indudes some 
concept such as 11 inte ::-national z..vi ~,ccu::l 1-",J~_.._cy" or 
11 international economic policy", it will be argued 
that the President can sub stitute his regulatory 
policies for those of the CAB in int:3 .,..::-.ational 
c::tses. If it is decided to refraito. fror'l. what can 
be alleged to be 11 regulatory interve_,tion 11

, 

Option C would appear to be more effective than 
a definition of ''foreign policy. " 

(2) A var iant on this option would be to specify in the "foreig n 
policy" definition that the Pres ident would not in his review choos e 
one carrie r over another. Newspapers have reported an interest 
in legislation to bar Presidential power to so choose. 

':<j For example, in the Service to Saipan case, the State Department 
raised the issue of the desirability of a direct circle route to 
the Micronesia market as a foreign policy matter, but this is 
also an issue that the Board must consider. The State Depart
ment also argued the prospective impact of Japanese pressure 
for additional routes to the United States on other airlines, 
but this is again an issue that must be considered by the 
Board. 

" 
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Th·~ potenti.al for app~:arances of irnprcpdety ic, 
grear. v.rhen the Board l::i reve.tsed on the selection 
of a pz•.ri:icular car:r.·ie t·. 

1~-~ CCI:!lJ~:ix!.g tt_:_ls lirni_~a'~J.·D.tl C~..J"t .... l(l 4~t.;d.UC(! pi•Cfi:3_l~~·t-~ 
for 1 egis lation~ 

Dec:i.sior:·.:; on r-.c12.f.te1.·s ::::.i:h,~:r th,lh ca.t"r;.e1:· sel2•.:tio:1 
n<·.·· •'""' C''TI 1· '''·"- ~ ... ···ol- ,,, Y\·•ur'~ 1·~·,-,~lar·:;_ on a .... ,.,., .. _:,.. ..• r-...:..:.:.~ ::::::: ...... 1: • '-... 4.......,.....JVV j.,._._.,~ ,.--. .. 1 4 ........ ...,.,_~,. .-•·J...t- ....._ . .,. "'-'-"" '- A..-t:;.J...~ 

such as whether or not to establi•.>h or continue a 
route. Tl1e llr .. eform" (_Y,.,a..._-;.lt.t t)e 'rr"LOrC; :::....p~dw.t"t:nt tb:.~T't 
real .. 

· G enuine f o reign p olicy problems c an involve the 
selection of a carrier. 
•' 

Other reforms could be equally or more effective 
in d etermining legislation. 

Option C: Do not limit your authority b y a d efinit ion of fore i gn 
policy, but declare your intention to exercise your 
review power only on matters which you d eem to be 
of truly P r esidential con cern; and direct executive 
agencies to present to the CAB on the record any 
views which they may have on regulatory policy. 

A more practical a pproach than defining "foreign policyn , 
which could result in a contraction of P re sidential powe r. w ould 
be to signal your intention to place greater reliance on the CAB 
process to ascertain facts, decide routine economic questions 
and, in general, establish regulatory policies. Presidential 
power would be fully preserved, since the President is the j u dge 
of what is sues are important enough to rise to the level of a 
Presidential foreign policy concern. Less important matters 
can be dismissed on the ground that they don't rise to that level 
of c o ncern, withou t s a ying that the President lacks power to 
consider them. ~· f;)~~ 

r ~· ''i)'\. 
J ~·\ ., ... 

~ 

\);!. 

'~ y 
..,/ 
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The rnajor innovation would be to force executive agencies 
to cC~.tegorize their views as either (a) so exceptiona.l as to Vil'arrant 
Presidential con~id..;.ratio:n UYlder Section so·;_, or fo) as reguL-...tory 
issues that should be presented to the .Goard (and on the record,. 
except as confidentiality .may be requirecl. for reasons of national 
secu:dty)o I""- the past, ther~ has b~;;;;u no rna.ndrd:e to make such. 
a choice, which has led to the arguing of all agency policies 
through the Sed:i"}.n 801 review, 'Nlthm:r.i:: regar.d to ·::b.t:!r leve."!. o-: 
importance. The essence of this op!:iot:: is to sort out the is~mes 
of detail that don 1t wa::rrant Presidential attention by establishing 
a test of irnportance :ra.ther than a r;;;;Gb~·iction on the exten'~ of the 
I?resi:tle .. ~."t1 $ povl"f;?::· .. ~" 

.. 
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The policy represented by the option would recognize that while the 

President has sole responsib~lity for ti1e condu,::t of foreign policy, 

Cotlgress has a substantial role in pre;;:;..:ri:Jing internatio11.al (:Conornic 

policy, and it has given the Board regu.l.:ttOl"Y power over international 

as well as domestic aviation questioas. Sin<>.! the 801 power \vas 

given to protect the P~:esidenti-:rl power to condttc:t forei;jn p0J.Lc:y. it 
does not diminish that po"\ver to suggest that the President need not 

review tllcLse e-cor.or:1ic c .. !'ld r~:gulatcry ic~:~ue~; iT:. internat:io-n·~:.ti · 

aviation cases which h3ve been thoroughly aired before the Board 

and do not have a -~<l:_teri_al impa~t on foreign policy. 

While it i.s in\?-c·act.i.ca 1. ~:o set £o-:-th, ;.n a h.:J.':'d ::::·::cl £E.·.;;t n:::.~nr.er, 

categories of issues that should not be reargued before you, unda1:· 

this option you would ordinarily refrain from considering issues of 

competition, inflation, fi.nancial health of ah.-li:;.es, the viability of 

routes, or t ransportation objectives, which :fall \Nithirr the adrninistra

tive con"lpetence of 6e Board. While the po:;;sibility that such iss~es 

cou ld rise to the l evel of a f o r eig n p olicy issue in particular cases 

c annot b e excluded , t he poi n t is t hat f o reign policy should not be 

invoked by government agencies and intereE.t~l parties merely a~> 

a rationale for Presidential review of matter better left to CAB 

exper ti s e . Of course, there will be cases where considerations of 

international trade or economic policy w ill be impor t a nt c o m ponents 

of foreign policy and so of Presidential concern. 

Since the r eal problem here may be one of attitude or approach 

of t h e E xecutiv e Bran ch age n cie s in m aking 801 recommendatio ns, 

an empha s is on procedura l i m p r ovements and the function of the 

Section 801 review process may encourage the a g encies to take a 

more restrictive approach and to view the President's appro~.-~al 

power, n o t a s a le ve r f or m aking r e gula tor y policy acros s the board 

in' international aviation cases, but as a mechanism to protect his 

own prerogatives on matters of defense or f oreig n polic y . :J 

':~ ; The mere filing of a protest by a foreign go vernm ent should not 

suffice to create a foreign policy reason to disapprove or modify 

the Board 1 s decision. It should be recognized that private parties 

lobby foreign governments as well as our own, and that foreign 

governments are rece p tive from time to tim e to the prote c ti.on 

of vested interests. The criterion should be not w h ether t he 

foreign government agrees with the CAB 1s decis ion but w hether 

that disag reement is serious enou gh to c ause a foreign policy 

problem if the dec is ion is allowed to stand. (
,D--7:~. 
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This option would not prevent the Council m~ Inte=r.national 

Economic Policy, or t he Departments of State, Justice, Comrr:erce 
or T ransportatbn from injecting substantive policy vie~;vs on c;,.ll 
issues into CAB proceedings, and on grounds broader than defense 
and foreign p0licy. This rna y and shoul-:l Le done ·;n the record 
before the Board. Such s·1bstantivc policies which an! ,~,ithin the 
purview of the Beard should be separated wherever possibL:: from 
the g:rounds which should occasion Presidential review under 
Section 801. 

Decision: 

Pro; 

The President1 s power to review international a..,riation 
matters would not he contracted but, as a practical 
w. -:tte.c, the s c(:pe of I.) j:eG id ;;;rtt•,al ;:ei.riew \tvculd be 
reduced in rnan~r cases by encouraJL.J.g gov-ern>:nent 
agencies and interested parties to abide by CAB 
resolution of the issues. 

,Tha rea s on that the Sectio ... ~~:;.::. poi,.;cr has bec: ... -:-:.te a 
proble m to so"nc aviation commentators is that in 
th e ir view i t has been used to review the substance 

C on: 

of regulatory issues better. left to the CAB. Ttus,. 
they argue that the only effective solution is to exclude 
r e gula tory issues wher ever poss ible f rom Presidential 
rev1ew. 

It would avoid the n eed fo r formal procedur es in the 
White House. It is the logical counterpart of procedural 
Option E below. 

The P resid ent' s r ol e i n determining regulatory policy 
in international aviation would be reduced. Implementa
tion of an Execut i ve international avia tion p olicy rr1ight 
have to rely on other means than the Section 801 authority . 

Approve Option __ A: A broad, flexible definition 
as used in th e past. 

B: (l) Is s ue a restrictive definitiorrro~ -- -- ,... 'i/) 
of de fense and foreig n policy. ,..,) ('_..\ I .,, 

_ (2 ) Ab stain f rom the choice of~ a ~· . '" ····} carr1er. 1 ·'b; . ~\"' ./ 
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1,..,) J~ i;Z3t u d 

C: Do not limit your authority by 
:.t de£ir1ii:i0n of fo .. eig !. polic3tr, 
but declare your intention to 
exerc-.ise your review powe-..· only 
on matters which you deem to be 
of truly Presidential cor"cc:rn; and 
direct executive agend.es to prese.:::tt 
to 1:h~ C.tdJ or. th.:! r~cord a!:.y ·;.r-:.ews 
which they may have on regulatory 
policy. (Recomrnended by Counsel 
to the President, 

--------~ ---·- --·-· --- --- ~-- .· -·-·-·-} 

Corr:nnent: 

4. Procedural Options as to Contacts with 'N"hib:: House Staffaud. 
l\IIatters to be Presented to CAB 

Option D: Adopt formal ;::>rocedures for .the Pres.;denti;:_l "!:'eview~ 

Ex parte contacts with White Hou,.,e personnel would be banned. 
Written c omments from the parties would be accepted by the White 
House staff, but a doc ket would be established so that copies were 
available to a ll interested parties. O ral contacts by the parties 
would be limited to meetings or hearings to which all interested 
parties would be invited . All written materials submitted by 
government agencies would be made part of the public record subject 
to the usual exceptions for national security and proprietary information. 

Pro: 

Con : 

This would regularize the review process and 
hopefully limit appearances of impropreity. It 
would be the logical procedural counterpart of 
substantive Options A or B. 

.......-:-- .... 
-·~:. • F 0 li' 6"--.. 

The existence of such procedures invites the parti;,s t".:.\ 
to reargue the same issue s alr eady decided by the ·, ;;j 
Board. ·' .... .:::."/~/ 

.... ~ 
It would involve the White House staff in a kind of 
operational activity a nd level of detail that g o 
beyond its normal functions. 
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In some cases, Defense and foreign policy issues 
require confidential intel·nal colnnm.:rkations 
rather than on the record presenb.ticns and so 
estab!.i.:;hing a docket for agency corm:r1u.nication 
would create more p:obler.ns than. it would solve. 

Option E ; Bar. c;on!_acts_by Pl~~:Y.<3-!..~_parties~itq tb.:_e_lV~~ite House 

economic arid regula.';orv vie\vs in th~_21?.?::EA~~-E.:C~: 
ceedi_ng, <>-nd give the Board notice o£ a~.-~n_!en~~;m 
tCJ r:r> • .;}.ke 2.df2itL.);:al recomrr.endations to th<:~ Presiden"·: 
~n def~ns .:; a!: L;:::r:io;n nolicv r!,:.counds; ori.v:::te n-'t. t:Hes' -·--·---·~-- .. ··--------~· ·-·~· __ .. ______ ....,. .... _,. ______ .,.,.._.~ ....... --·--..... ~--_..... ___ 
vie ws would be conveyed to the President th.::ou:gh th~ 
dena rt..>n .o;nts: exceptions Y:?-~.!:i..E.~'?~:£\:q .. ~:tt~_E-~:~
rexlred by f(_)Jeit4n_.E21icv_or def~r.se ne~~l2._. 

- T his Option is the p r o cedural counterpart of sc:bstantive Op'"ion 
C which would pla ce greater reliance on t he C A B regula t ory p r ocess. 
Executive agencies could express subs tantive v-iews on matte rs 
b eyond t he· scope o£ 801, but on the record befu::e !-be CI-."J:.,. .1:\.s to 
.matters subject to 80 i review;· they should indica:te' \vh.ether they 
will have a recommendation or objec t i on if suc h an issue is 
identifiable during the proceeding before th e Board. The 801 
review process would be limited to genuine foreign policy and 
defense issues which normally involve confidential communications 
rather than fo r mal 

....... .. ....-~ 
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procedures, To provide so'n.e discipline, cxl.:'cutive agencies whkh 
pre;:;ent a point to the President that they have not made to·the Board 
could be r-equired to e..,~plai.n why the Boarri. wa.; not given an opportunity 
to consider it. 

Pro: 

Ex :Jart.e contacts with the \vhitt.! House ute..ff would 
be elirnir.atecL 

The President and his staff would be freed from 
involve ment in sub..>tantive issuer, decided by the 
C2\.B. 

Executive participation in fonnulati..ug international 
aviation policy would be prese1·vc:(·{, but separated 
f ront tb.e more lirai~ed purpor;;...; ot the 801 .~.-eview~ 
Th~ th-e ..... of :i ... "' isla tive rt!<:; :;tion o£ the SOl 
power should also be reduced . 

Con: 

As to 801 issues o f foreign!:'~·· 11Cl defcn.:>c, ""lclr 

ci.iscussion typically require s confidential comtnunica
tions which makes it difficult for the State Department 
to explain its views on the record. Howeve r, the 
s t atements required by Defense and State to the CAB 
on 801 matters could be lirr.i ·r ,.~ i.o their conclusions 
and so much of their reasoning as does not re quire 
confidentiality. As long as the Board knows what 
that obiecti.on is, it can ira . ...,~ Lt r--~commended 
decision either to avoid that objection or, in the 
alternative, to state what its decision would be if 
the President agrees with the D e partmental view or 
what the Board would recommend if he disagrees. 
Exceptions would be allowed for cases in which foreign 
policy embarrassment could result from disclosure 
of the sole fact that the State Department has made a 
recommendation. 

fOtj' • 0 
<'.,.. ~ ..... 
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Sorne parties will complain that: they are denied 
access to the President on £--:>reign policy issues, 
though legitimate exce ptions would be possible. 

Ontion F: Make no change 

Pro: 

Pres:erv·cs Tru'1.zin'1.UI.Tl t!.CCCDS h:;- 2.11 partie£:. 

C on: 

Pres·ent2. ,.3.n. r ... pp.ea ·:-;;,~nce o{ u~- ~2l~~:t::tJ..e.:--is. 

D ecision: 

Approve Option D; Adopt formal procedu:;,.·es for the 
Pres ide n tial revi:.ew 

E: Bar contacts by priva t e parties with 
the White House staff; require that 
Executive ag-<'!ncies state their ecn':lomic 
and regulatory views in the B o ard' s 
proceeding, and give the Board notice 
of any intention to make additional 
recomm endations to the President on 
defense or foreign policy g rounds; 
private parti e s 1 views would be 
conveyed to the President through 
the departments; exceptions would 
b e permitted as required b y foreign 
policy or defense needs (Recommende d 
by Counsel to the President, 

F: Make no change 

Comment 

5. Issuance of an Executive Order Embodyi ng Refo rrns 

Ontion H: Issue an Executive Order 

There is presently no published guideline on conduct of the 
Presidential review under Section 801 . In a dd i t ion to specifying 

.......: -~-
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the substantive ·and procedural changes, tbe Order could protect the 
parties 1 rights to judicic..l review by expressing the intention to do so. 
Since the issuance of an Executive Order involves a mor,.) extensive 
clea1.·ance procedure than this decision rnetnorandum, an Order vvould 
be processed and submitted tc you following your decisions herein. 
An illustrative draft embodying the recommended Options C and E 
i;:: attached. The 0 rder wou..:.1. also cover r<j\.e;:,se of the CLB decbi.on~ 
giving that authority to th·~ Board after allowing five days f.or objections~ 

Pro: 

If you decide to make c. substantial change such as 
"' - d·· • -- -• ,... ., ·· ~ ~ -:-:-> . • ~ • .. .,..... t' ! .• .,. o· ,..d .... ., propo':'e· Ll L hto,_~<> \.._, '"'na. ~, a ... -'-"""'"'"u ... vf~ . , •-~ L 

'\vould be an affirmative statement of your intention 
to improve wn~ .. t son"le view as -~n unfa.ir process 
and serv·e as a guideline for conr.1.uct by governrt~.ent 
ag:-ncies and private parties. (Recorr1mended by 
Counsel to the President, }. 

Con: 

If you decide tn make no sub'>t<.>.ntial -::h2.nJe, i.ssuing 
an Order would serve no clear purpose. 

Approve------- Disapprove 

I', .. f 0 P. b ' 
I•';] I f •· I •" 

\
..:: ~' 
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EXECUTIVE ORDER 

PRESIDENTIAL APPROVAL OF' DECISIONS BY THE CIVJL 
AERONAUTICS BO.ARD PURSUANT TO SECTIOJ:'-T 801 

OF THE FEDERAL AVIATION ACT 

By virtue of the authority vested in me by the Constitution 

and la>vs o£ the United StaLes , irtcludbg s.:;ction 80 l of th'?! rede :r a1 

Aviation Act as amended (49 U.S. C. 1461 (Section 801 )), it is 

ordered that: 

Section 1. . RecClmmendations by Federal departments and 

agencies to the President in connection with decisions o£ the Civil 

Aeronautics Board (B oard) which are subject to approval by the 

President under Section 801 shall state specifically what foreign 

policy or defense objectives form the basis for such recommenda-

tions. Recommendations by departments and age ncies w ith respect to 

economic and regulatory matters, other than considerations of defense 

a~d foreign policy matters which are the subject of recommendations to 

the President uncle r Section 80 l . shall be made to the Board, on the 

public record, in accordance with the procedures of the Board. While 

, •• -()I{() 

<: 
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some issues "\Vill inevitably involve both questions of regulatory 

policy· and foreign policy, executive agencies should m:ake a con-

scientious effort to present as much of th~i.:.r views as possible L1 

economic and regulatory terrns on the record in proceedings before 

the Board, and raise only exceptional matters of defense or foreign 

policy that are of un~qm·,ly Presiderti.al concern in the course of the 

limited review under Section 801. 

Section 2. Depa:.:tments arid agencies whi.c£1 interid to rnake 

recommenda tions to the President on matt ers of defense or foreign 

policy for purposes of Sectiorf 801 shall, consistent with the confidentiality 

required for reasons of defense or foreign policy, make the existence 

of such intentions and the conclusions to be recomme nded known to 

the Board in the course of its proceedings. The requir e rn! nts of 

defense or foreign policy may, in appropriate cases, require that 

the e xistence of a defense or foreign policy recommendation rew..ain 

c<?nfidential. Any recommendation made to the President by a depart-

mentor agency in the course of the Section 801 approval process that 

has not previously been conveyed to the Board shall be so identified, 

togethe r with an explanation as to why the Board was not notified. 

/'""""~~ '. "'ht>"\, , . 



• 

.. 
3 ;-.._\' . ~ r-, f>1il. .-p 

- - , j k·' '· 1-~.} ·~i ~\. 7 6 '1 
,) d ~.J~''';?d J 

Section 3. ~o person within the Executive Office of the 

President shall discuss -rnatters rc;la.ting to the disposttion of a case 

subject to the approval of the P resideJJ.t under Secti.on 80 l with any 

interested private party prior to the President's deci.si.tm; and any 

written cornrrmnication frorn interested private partl;::s shall be 

referred to the appropriate department or agency. :f;xce1)tions to this 

prohibition may be m.ade when the head of an appropriate departrnent 

or agency finds that direCt written or oral comnmnication behveen a 

prhrate party and a person within the Executive Office of the President· 

i s needed for reasons of defense or foreig n policy. Departments and 

agencies which rr..ake recommendations to the President pursuant to 

the Section 801 approval process shall prescribe procedures governing 

oral and written comrrunications between their officers a nd employees 

and pr ivate parties in connection with the consideration of such 

recommendations. 

Section 4. The Board is authorized to release the text of 

dec is ions submitted to the President under Section 801 following 

submission if no objection to such release has been received by him 

from the Departments of State or Defense, or from the Assistant to 

the President for National Security Affairs , within five working days 

after receipt of copies of the recommended decision. If objection is 

I'-' 
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raised to part but not all of a document, only that pal.-t as to which a 

defense or foreign rnlicy objection to disclosure has OCf~n rc::.ised 

shall be ;;•1ithheld. A lack o£ oh5ect:on t0 release c-£ ; •. dc.c:ulnent 

implies nothicg with respect to possible r.:e£<::'.1 :Jc or £crei.g;:1 policy 

objections to the content of the order. 

Section 5. Approval by the President of a cledsid~.,. of lhe 

Board pursuant to Section ISO l is not intended to deprive ,,;ny pa:cl:y 

of an oppcrtunity to obtain judie ial reviev,r of. the B<3ard 1 s dcci.s ion. 

unless expres~:;ly stated to the contra.cy. 

THE WHITE HO USE 

} 

I 

~. 
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TH E WHITE HOUSE 

WASHINGTON 

March 9, 1976 

Dear Ms. Dennis: 

This is in response to your letter to me repeating your request that the President intervene with the Federal Aviation Adrninistration in support of your Father's application for reinstatement of his 
pilot's license. 

Unfortunately, I must advise you that it is inappropriate for the President to intervene in such administrative proceedings. I 
trust you will understand that the President is not in a position to judge the particular factors which must be weighed in connection with granting a n~edical certificate and a pilot's license. However, I have r efe rred your letter to the Federal Aviation Administration for response directly to you on what proceedings are available to him in this regard. 

Sincerely, 

/]? /.) /7 
1 J -ft.4r tJ. J~ 

Philip ~\T . Buchen 
Counsel to the President 

J\1s. Rosemary L. Dennis 
225 Pernie Hall 
Plymouth State Colle ge 
Plymouth, New Harnpshire 032 64 

I 
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MEMORANDUM FOR 

... 

THE. W ~-' ; ;::_ HO '.JS~-

v~· A :.:.: -- c -:- '::) ,.. ! 

Mar c h 9 , 1 9 7 6 

Bert Goodwin 
Chief Counsel 
Federal Aviation Administration 

The attached letter from Ms. Rosernary Dennis has been 
acknowledged and is forwarded to you for appropriate 
consideration and response directly to her. 

Thank you for your assistance. 

../{ 
... ~ 

,. .-• p-') 

/ ... i I ~ ~, :-·< 
: • { )) • t . .i ... 

Phili; w:··-Buchen 
C ounsel to the President 

( 
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On b •3:0ali oi ~ P~eslibai:l-4 ih.b .La b ::!";e-3:iJOll~~ to ':f'Ol.l~ kt~~ o! Jo:au..ry 29. 

!n;l:)!nl.;lch ag ~uz :fathe::r 1., ~ak:U c$1nl.ilo:::1t:a i3 c.u:r~l'lU7 baing l"~"J'b""N~d !hroU:3h ·tiul aP!l~pruP, ~minbiPllvtt ap~al pl'!Xe~3, i~ wo~ ~ in.app:ro!?t-!.aU, fur me ro iCern~ni <en~ ~~eulc::1 oi b.l;;) ~~9. fu r.:a...~-Zlg hl::s a;rp:iJ;:U to ~ Nation:;.l Tl'an.a?Ol"'taiion Sai..at7 B~::d~ h9 i~ e:;::a:l:'1:b~ a ~ry l~o::~t ~gal zig!xi - ol!~ which ~:lJ !A ~yea~ r~~nltad in a fu70l'3bla oukt~~~ In i..~ e"l'eni oi :3~ ad~~ d~i:Ji.o-!s, yo~:;r i:::\~31" "!nill ba.~ ~ :fttrl~l" dgh~ o! jtldi.d.al ~~~iJ~. 

il;0::!lllil~ bow ~h ill:J ~:m!a 1o youx .fumil;r, 1~~ ~ a~~'tl:r~ j0'<'1 ~-u it b oobg !all'l]' ~ objeetiv~l:r c:cn~ld~:::ed. 

M ;h Ro:'}-3~xy Dta~i:l 
6 33 )J.ai:'l S~!''-'t:l~ 
SQu~~ Wiru:l::.c:r~> Co~-ti.¢;:>:i 06074 

PWB:BN.R:F AA:n.s 

Central Files 

Sh:.e~~ely, 

Phlli? w • .Btt~b~n 
Cac.n~~l :to tbe P::-~:sidt"nt 

/CJ C>" 
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FOR IMHCDIAT!Z H::L2ASE June 10, 1976 

Office of the lfuite ~ouse Press Secretary 
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THr: HEI'l1E HOUSS 

2XECUTIVL.~ OHDf.;R 

ESTABLISHIHG ZXECU~IVE 3RANCTI PROCEDURES 
SOLELY FOR TEE PURPOSE OF FACILITA~I~G 

PRESIDEN1IIAL REVIEl-.! OF DECISIOiTS SUB?UTTED 
TO TilE PPESIDEHT 3Y TE~ CIVI:S A!-=:HO~JAUTICS 30ARD 

By virtue of the authority vested in r1:e by the 
Constitution and laws of the United States of America 
includin~ section COl of the Federal Aviation Act: as 
amended (49 U.S.C. 1461) and as Preside~t of the 
United States of America; solely to provide Presidential 
guir:ance to c1eparti;:ent and agency ~1eac~s anG. in order to 
facilitate Presidential revietl of decisions submitted to 
the President for his approval by the Civil Aeronautics 
Board pursuant to section SOl of the Federal Aviation 
Act ~ as amended: it is hereby ordered as follows: 

Section 1. (a) :xce~t as orovided in this section_ 
decisions of th0. Civil Aerona~~tics Boal"d .. :1ereinaftP.r 
referred to as the CAD. transmitte~ to the Presid8nt 
pursuant to section 8oi of the Federal Aviation Act~ 
as amenr.led~ hereinafter referrec'. to as section :J,rn ~ rn.9.y 

be made available by the CAB for )uhlic inspection and 
copying following submission to t~e President. 

(b) In t~e interests of national security; and in 
order to allow for consideration of appropriate action 
under ::.::xecuti ve Order ~Jo, 11652. as aL:ended (ec:tsions 
of the CAB transmi ttec~ to the President under section G::n 
shall be with~eld from public disclosure for five ~ays 
after submission to the President. 

(c) At t~1e same tir.:e that decisions of tJ1c CAJ are 
submitted to the President Dursuant to section 3nl ; the 
CAB shall transmit cocies thereof to the Secretary of 
State_ the Secretary ~f Defense. an~ t~e Assistant to the 
President for National Security Affairs. 

( c:) ?he Secretary of Sta'cc: anc1 tlle Secretary of 
Defense ,. or t:1eir designees, s:12.ll revie1r tl1e c~ecisions 

of the CAE transmitted Dursuant to subsection (c) above, 
and shall prowptly advi~e the Assistant to the Presi~ent 
for national Securitv Affairs or his desir·nee . H~1et:1er , anc1 
if so; \JhY: action p~rsuant to Executive 6rde~ No. 11~~2: 
as amended: is deened appropriate. If . after considerinr 
the a.bove recor;.;·nendations "'.:;l1e Assist2.~1t to the Presid2nt 
for :rational Security Affairs or his desi :::,nee (~etermi~es 
that cla.ssification under ::::xecutive Order :ro, 11t::52 is 
appropriate . he shall take such action and i~Tiediately so 
inform the CAD. Action pursuant to t~is subsection shall 
be conpleted Hit~·lin five days of recei•)t of the c':.eci8ion 
by the President. 

more 
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(e) On and after the sixth day followin7 receipt 
by the President of a CAE decision sub~itted pursuant to 
section 801, the CAB is authorized to disclose all 
unclassified portions of the text of such decision. 
Nothin~ in this section is intended to affect the ability 
to withhold material under Executive order or statute 
otl1er than section 8-01. 

Sec. 2. (a) Views of departments and a~encies outside 
of the Executive Office of the President, other than those 
views involvinG considerations of defense or foreign policv 
(includins international negotiations costs) which are to 
be the sub.j ect of recomrn.endations to the President in 
connection with his review under section 801, shall be 
presented to the CAB in accordance with the nrocedures of 
t~e CAB. H:·1ile sooe issues will inevitably involve both 
questions of rerrulatory policy and defense or forei gn oolicy, 
departments and a~encies outside of the Executive Office of 
the Presir1.ent should make a conscientious ef~ort to present 
their views on re~ulatorv matters in nroceedinvs before the 
CAB, and raise oniv natt~rs of defens~ or foreisn policv 
that are of Presidential concern in the course of the 
revie~ under section 801. 

(b) De9artnents and agencies outside of the Executive 
Office of the President 11hicl1 intend to make recorru.nendations 
to the PreGident on matters of defense or forei~n policy 
and have such intentions ~~ile the mat ter is oending before 
the CAB , shall, except as confidentiality is ~equir;d for 
reasons of defense or foreisn policy~ malce the existence 
of such intentions and the conclusions to he l"ecomrnendec1. 
known to the CAB in the course of its proceedings. 

Sec. 3. (a.) In advisins the Presic~.ent Nith respect 
to his revie'·r of an order submi ttee. to hi r'l r)Urs uant to 
section 80 1, departments anc1 acencies outsic_e of the 
Executive Office of the President shall: 

(1) identify any matter contained in t~eir respective 
recommendations v.rhich was not nreviouslv submittec' to the 
CAB pursuant to section 2(a) above ; 

(2) explain why such natter was not previously sub
mitted to the CAB for its consideration ; and 

(3) identify with particularity the de fense or 
foreisn policy implications of the CAD decision VJb..ic!1 
are deemed approrriate for the President's consideration. 

(b) Orders invol vin p: forei r-n and oversea_n air trans·~ 
portation certificates or "u.s. c~rriers that are subject 
to the approval of the President are not su~ject to judicial 
review when the President anDroves or disarynroves an order 
for reasons of defense or fb~eisn policy. - All disaDnrovals 
necessarily are based on such a Presirlential decision, but 
approval by the Presi~ent does not nec essarily imply the 
existence of any defense or forei gn policy reason. For 
the purpose of assuring ~1atever opportunity is available 
under the lal·T for judicial reviev.r of the CAB decisions 5 all 
departments and agencies '\•!hich ma!:<::e recommendat5_ons to the 
President pursuant to section 801 should indicate se~arately 
whether 3 and whv; if the order or any portion of the order 
is approved, the President cannot state in his apDroval that 
no defense or foreiFn policy reason underlies his action. 

!nore 
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Sec. 4. Individuals within the Executive Office of the 
President shall follow a policy of (a) refusinc to discuss 
matters relatinG to the disposition of a case sub.ject to 
the approval of the President under section 801 with any 
interested private party, or an attorney or agent for any 
such party~ prior to the President's decision~ and (b) 
referring any Nritten corn.nunication from an interested 
private party, or an attorney or afent for any such party, 
to the appropriate depRrtment or agency outside of the 
Executive Office of the President. Exceptions to this 
policy may only be made when the head of an appropriate 
department or ar:;ency outside of the Executive Office of 
the President personally finds that direct written or 
oral communication bet~·Jeen a private party and a person 
within the Executive Office of the President is needed 
for reasons of defense or foreign policy. 

Sec. 5. Departments and agencies outside of the 
Executive Office of the President Nhich regularly rn..a.ke 
recommendations to the President in connection with the 
Presidential review pursuant to section 801 shall, 
consistent Nitll applicable law~ including the provisions 
of Chapter 5 of Title 5 of the United States Code: 

(a) establish public dockets for all written com~ 
munications (other than those requiring confidential 
treatment for defense or foreign policy reasons) between 
their officers and employees and private parties in 
connection 1··1ith the preparation of such recommendations ; 
and, 

(b) prescribe such other procedures ROVerning oral 
and written co!"J.nunications as they deem appropriate. 

Sec. 6. Although it is recognized that the provisions 
set forth in this Order will frequently apply to review of 
decisions made in adversary proceedings involving private 
parties~ this Order is intended solely for the internal 
guidance of the departments and agencies in order to 
facilitate the Presidential review process. This Order 
does not confer rights on any private :9arties. 

Sec. 7. The proviGions of this Order shall be 
effective on the 30th day followinG publication in the 
federal Register. 

THE HHITE HOUSE, 

June 10, 1976. 
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GERALD R. FORD 
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FOR Ifvii'·IEDIA·rE RELEASE 

~~ 
June 10, 1976 ,, , - -(/ 

Office of the Fhite House Press Secretary 

rrHE lvHrrE IIOUS~ 

FACir ShEET 

EXECUTIVE ORDER ON PRESIDEN?IAL REVIE'It1 

OF CIVIL AERONAUTICS BOARD DECISIONS 

The President has issued today an Executive Order entitled 
::Establishing Executive Branch Procedures Solely for the 
Purpose of Facilitating Presidential Review of Decisions 
Submitted to the President by the Civil ... ll.eronautics Board , r. 

This Order establishes cubliclv. for the first time , 
guidelines to improve tl1.e proc~~s of Presidential reviev-r 
of decisions of the Civil Aeronautics Board. The ~uide 

lines are designed to better assure fairness and to avoid 
zuspicions of impropriety ,. 

BACKGROUND 

Under Section 801 of the Federal Aviation Act ~ the President 
has authority to approve or disapprove certification and per -
mit decisions of the CAD involving international and overseas 
air transportation. This authoriiy is in recognition of the 
President ' s Constitutional responsibilities for forei s n policy 
and national defense. 

Over the years s the process of Presidential review of CAB 
decisions has provoked some controversy . Among the proble::1S 
raised have been the following . 

The views of Executive branch departments and 
agencies on regulatory issues have not been. in 
some cases ; presented to the CAB in the ordinary 
course of its proceedings 5 where such views can 
be addressed by the parties and considered by 
the CAB. 

Lack of procedural standards governin~ access by 
interested parties to staff in the Executive Office 
of the President have been criticized as lendinr to 
suspicions of unfairness .. 

Recommended decisions of the CA!3 are not made public 
during the period after they are submitted to the 
President and before he ac~s ) even where foreign 
policy or defense considerations do not require 
confidential treatment prior to such action. Over 
the years ) some interested parties have obtained infor · 
mation about some decisions while other parties did 
not and thus were unable to address specific 
arguments to Executive branch depart~ents and agencies. 

more 



There has been a lack of opportunity to seek judicial 
revie1·r of CAB proceedin!!s and decisj.ons in 1;routine 17 

cases (i.e.~ those orders of the CAB involving forei~n 
and overseas certificates of U. S. carriers which are 
approved by the President and no defense or foreign 
policy reason underlies such approval). 

After consideration within the Executive branch, the 
President is issuing an Executive Order to impose substantive 
and procedural [uidelines and to facilitate Presidential 
revieH· of CAB decisions. ~Chis is the first time in over 
thirty years during which this power has been exercise~ 
that a President has established such standards. They 
are designed to better assure fairness and to avoid 
suspicions of impropriety 3 as well as to improve the 
decision-making process. 

PRINCIPAL PROVI.SIOIJS OF THE K·::CCU'l'IVE ORDE':t 

1. Executive branch departments a~~ agencies are directed, 
whenever possible, to present their views on regulatory 
issues to the CAB, on the record, in the regular course 
of its proceedings. 

2. Individuals within the Executive Office of the President 
are directed not to discuss pending cases with interested 
parties and to transmit all vrri tten communications from 
such parties to the appropriate department or agency for 
handlin~. An exception is possible to handle an unusual 
circumstance. 

3. Executive branch departments and agencies are directed 
to establish public docl..:ets for all written communi ca ... 
tions from private parties (other than those requiring 
confidential treatment because of defense or foreign 
policy concerns), and to prescribe such other procedures 
governing oral and written cor'lmunications \'ri th respect 
to CAB decisions as they deternine apnropriate. 

4. A procedure is established for the release of CAB 
decisions as soon as they are screened for matters 
that must remain confidential for reasons relating 
to foreign policy or national defense. The procedure 
beinf adopted accords with a recent court decision 
involving the release of CAB decisions under the 
Preedom of Infornation Act. 

5. Executive branch departments and a~encies are reouested 
to advise the President whether any foreign policy or 
defense factors might affect the judicial revieNability 
of the CAB proceedincs and decisions. In a case in~ 
vol vinr: a 1;routine v· approval of an order 1'11 tb respect 
to a foreign or overseas certificate of aU. S. carrier, 
i.e., one not based on any foreign policy or defense 
objectiven, the President nav indicate that he would 
have no objection to judicial revie~ of the CAB decision 
and proceeding. 

The provisions of the Executive Order are expected to become 
effective on the thirtieth day following publication in the 
Federal Re§ister. ~~us the effective date shouln be on 
July II~ I .. /(6 . 
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Thursday 8/5/76 

James M. Hotchkiss and Marvin Osburn 
will come here at 3 o'clock this afternoon 
(Thursday 8/5). 

Heeting 
8/5/76 
3 p.m. 
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Thursday 8/5/76 

Mr. Buchen advises that Jim Hotchkiss 
(Nellie Longsworth's brother-in-law) 
will come in this afternoon (Thursday 8/5) 
to meet with Mr. Buchen. 

He will be calling to give us the names' 
of the other gentlemen who will accompany 
him . 

' 

.. 

Meeting 
8/5/76 
3 p.m. 
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THE WHITE HOUS E 

WASHINGTON 

August ll, 1976 

Dear Senator Stone: 

Thank you for your letter of August 2, 1976, regarding the 
Civil Aeronautics Board's (CAB) recent decision currently 
before the President for review. 

Under Section 801 of the Federal Aviation Act, as amended 
(49 U.S. C. 1461 ), the President has authority to approve or 
disapprove certification and permit decisions of the CAB 
involving international and overseas air transportation. This 
authority is in recognition of the President's Constitutional 
responsibilities for foreign policy and national defense. 

On June 10, 1976, the President announced that he had issued 
Executive Order 11920 (copy attached) to improve the process 
of Presidential review of certification and permit decisions of 
the CAB involving international and overseas air transportation. 
The Order establishes for the first time guidelines to better 
assure fairness in the entire review process. 

These guidelines provide in part that all communications from 
interested parties concerning pending CAB cases be referred to 
the appropriate department or agency for handling. While it is 
clear that matters of international economic policy frequently 
will be inextricably interwoven with foreign policy considerations, 
review at the White House by the President should only concern 
itself with defense or foreign policy implications arising from 
the particular decision. Therefore, I am taking the liberty of 
forwarding your correspondence to the National Security Adviser 

(' ... 



.. 
,., " 

/ 

~ 

-2-

to the President and the Department of Transportation in order 
that the views expressed therein receive full and timely 
consideration. 

With best wishes, 

The Honorable Richard Stone 
United States Senate 
Washington, D. C. 20510 

Enclosure 

Sincerely, 

tJ:~~L~ 
Counsel to the President 

. ,···-.. 
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THE WHI T E HOUSE 

WA SHINGTO N 

August 11, 1976 

Dear Senator Chiles: 

Thank you for your letter of August 2, 1976, regarding the Civil Aeronautics Board 1 s (CAB) recent decision currently before the President for review. 

Under Section 801 of the Federal Aviation Act, as amended (49 U.S. C. 1461), the President has authority to approve or disapprove certification and permit decisions of the CAB involving international and overseas air transportation. This authority is in recognition of the Pre sident1 s Constitutional responsibilities for foreign policy and national defense. 

On June 10, 1976, the President announced that he had issued Executive Order 11920 (copy attached) to improve the process of Presidential review of certification and permit decisions of the CAB involving international and overseas air transportation. The Order establishes for the first time guidelines to better assure fairness in the entire review process. 

These guidelines provide in part that all communications from interested parties concerning pending CAB cases be referred to the appropriate department or agency for handling. While it is clear that matters of international economic policy frequently will be inextricably interwoven with foreign policy considerations, review at the ·white House by the President should only concern itself with defense or foreign policy implications arising from the particular CAB decision. Therefore, I am taking the liberty of forwarding your correspondence to 
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the National Security Adviser to the President and the 
Department of Transportation in order that the views 
expressed therein receive full and timely consideration. 

With best wishes, 

The Honorable Lawton Chiles 
United States Senate 
Washington, D. C. 20510 

Enclosure 

Sincerely, 

~B~~~ 
Counsel to the President 



• 
. ~ 

a~ 

THE WH ITE H O USE 

WASH I NG T ON 

August 11, 1976 

Dear Senator Buckley: 

Thank you for your letter of July 29, 1976, regarding the Civil Aeronautics Board 1 s (CAB) recent decision currently before the President for review. 

Under Section 801 of the Federal Aviation Act, as amended (49 U.S. C. 1461), the President has authority to approve or disapprove certification and permit dec is ions of the CAB involving international and overseas air transportation. This authority is in recognition of the President's Constitutional responsibilities for foreign policy and national defense. 
On June 10, 1976, the President announced that he had issued Executive Order 11920 (copy attached) to improve the process of Presidential review of certification and permit decisions of the CAB involving international and overseas air transportation. The Order establishes for the first time guidelines to better assure fairness in the entire review process. 

These guidelines provide in part that all communications from interested parties concerning pending CAB cases be referred to the appropriate department or agency for handling. While it is clear that matters of international economic policy frequently will be inextricably interwoven with foreign policy considerations, review at the White House by the President should only concern itself with defense or foreign policy implications arising from the particular CAB decision. Therefore, I am taking the liberty of forwarding your correspondence to 
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the National Security Adviser to the President and the 
Department of Transportation in order that the views . 
expressed therein receive full and timely consideration. 

With best wishes, 

Sincerely, 

The Honorable James L. Buckley 
United States Senate 
Washington, D. C. 20510 

Enclosure 

w.~ 
Buchen 

President 
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THE W H ITE H O USE 

W ASHINGI O N 

Se ptembe r 3, 1976 

MEMORANDUM FOR: BILL SEIDMAN 

FROM: PHIL BUCHEN1 

SUBJECT: u.s. International Aviation 
Policy Statement 

I have reviewed the proposed International Aviation Policy Statement and, though this is not an area in which I have any expertise, the Statement seems to be a logical and wise definition of policy. I particularly support the emphasis on the need to reform regulatory policies that presently inhibit the ability of the industry to achieve improved lower-cost scheduled and charter services and that inhibit the ability of U.S. carriers in foreign markets to achieve equal competitive opportunities. I also am pleased to see a specific statement on security objectives and their impact. 

As to timing, I tend to agree with the State Department that a clear policy statement would strengthen the U.S. negotiating posture, vis-a-vis the United Kingdom, Japan and Italy. 



.. .. 
TH::::. \VH!TE: HOUSE 

"V'/ASHINGTGN 

September l, 1976 

l"'lEr·lORAl\JDUN FOR PHILIP BUCHEN/ 
JANES M. CANNON 
JOHN 0. MARSH 

FROf1: 

H .. l\X FRIEDERSDORF 
BRENT SCm'7CROFT 
ROBERT T. HARTMANN 

L. WILLIAM SEIDMA..l\f ;4-IJ$. 
SUBJECT: u.s. International Aviation Policy Statement 

A draft memorandum for the President on adopting and issuing 
a new u.s. International Aviation Policy Statement is attached. 
The Economic Policy Board has approved the proposed statement 
and unanimously recommends that the President adopt and issue 
the ne<.'l policy statement the week of September 7. The Chairman 
of the CAB has submitted some thoughts on the timing of a U.S. 
International Aviation Policy Statement, which are also attach
ed, suggesting several reasons why issuing a statement should 
be deferred. 

I \•70uld appreciate your comments and recommendations on: (l) 
v1hether you approve of ·the new policy statemen-t and (2) "t·The
ther you reco~uend issuing a new policy statement at this time 
or deferring issuing a statement. 

For the reasons stated in the memorandum, the Departments of 
Transportation and State are anxious for a decision on this 
issue as soon as possible. I would appreciate your co~ments 
no later than Noon, Friday, September 3, 1976 in order that 
thls paper may go forv1ard to ·the President. 

·::~·-':\~~' 
•I 

Attachment ;:.~ .:-

·' 

"• ~·~ _.,.--

·-



Tuesday, 2:00 p.m. 

September 14, 1976 

Ann Pavlik from Chairman Robson's office called re 
the Aerolineas Argentinas ocket 24248. 

I spoke with Bob Linder's (as Ms. P lik 
was requesting the return f the Docket) nd was 
advised that the Docket is an official document. 

They have tried on numerou 
possession of this materia 

Mr. Linder will be happy to 

Ann Pavlik - 673-5052 

gain 

scuss the matter with you. 

.. 
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THE WH!i:::: HOUSE 

· VJ ·" S ;1 I i'! C T 0 N 

August 31, 1976 

Dear Mr. Chairman: 

This is in response to your request to the Offic e a·£ Managernent and Budget of July 23 , 1976, concerning your order related to Aerolinea s Argentinas Docket 24248 which the President stayed on May 7, 1975. The President has determined that no further action will be taken in this matter and that you may cons ider the order withdrawn. 

Sincerely, 

1:%c?d~ 
Counsel· to the President 

The Honorable John E . Robson 
Chairman 
Civil Aerona'.:.tics Board 
·washington, D. C. 20428 
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