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PERSONAL MEMORANDUM OF COUNSEL TO PRESIDENT

Scope of Presidential Power of Pardon

a) Applies to offenses against the United States.
b) May be exercised before indictment.

c) May be conditional or unconditional.

d) Can apply only to offenses committed up to
time pardon is granted.

e) Historically has involved some degree of
specificity such as acts of rebellion against
the United States or wrongful dealings with
Custom officers but not references to parti-
cular criminal statutes.

f) Depends on acceptance by the alleged offender.

Steps Which Could be Taken Before Pardon is Issued

a) Obtain the particulars of acts which could
arguably be grounds for charging that RN has
committed offenses against the United States:

i) From the Special Prosecutor;

ii) From the House Judiciary Committee's
report on impeachment;

iii) From RN himself (this step need not
involve admissions of guilt for
offenses but it might still negate any
views that he was unfairly dealt with
by the House Judiciary Committee and
by those who urged his resignation).

b) Obtain opinions as to how soon, if ever, it
may be possible for RN to receive a fair trial
for offenses with which he could be charged
and, if he were later to be tried on such
charges, as to the period over which the trial
or trials would likely extend:

i) From the Special Prosecutor;
ii) From Counsel to the President.

c) Obtain evaluations of how prolonged law enforce-
ment investigations and judicial dispositions
of possible charges against RN could affect:

-

i) The general welfare of the country;

ii) RN's personal health and chances for
physical or mental survival.



Memorandum
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(NOTE: Steps (b) and (c¢) could provide the basis
for distinguishing the case of RN from those of
other offenders whose offenses are related to acts
in which RN may also have been involved.)

d) Obtain from RN a binding agreement on documen-
tary, recorded, or tangible materials related
to his Presidency which are in the possession
of the United States, so as to:

i) Allow retention by the United States
in a suitable Federal facility or
facil}t%ﬁgsunder jurisdiction of
General Administration or other agency
of the ﬁnited States Government for a
maximum period of five years or until
all orders and subpoenas which involve
any of the materials and which arise
out of then pending Court actions have
been satisfied or otherwise disposed of.

ii) Require RN or his designees, to be
responsible for complying with any order,
subpoena, or warrant which involves the
materials, subject to any defenses or
objections he may effectively raise
against the order, subpoena, or warrant
and subject to review by United States
employees of any materials proposed to be
furnished or discovered pursuant to the
order, subpoena, or warrant for purpose
of claiming to the appropriate Court that
the materials, or parts thereof, are
privileged for national security reasons
or otherwise; provided that in default of
timely compliance by RN with an order,
subpoena, or warrant the United States
shall be entitled to whatever access and
rights of inspection and temporary with-
drawal as may be necessary for compliance
on its part as custodian of the materials
and to exercise of whatever rights or
responsibilities employees of the United
States may have as result of discovery of
evidence incidental to their attempting
or accomplishing compliance with such
order, subpoena, or warrant.

iii) Allow RN or his designees unlimited access
and rights of inspection and copying as
he may desire for any purpose under appro-
priate safeguards to preserve the com-
pleteness and integrity of the materials
while they remain in the custody of the
United States.
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e)

iv) Permit an ongoing program of archival
sorting, arranging, and cataloging or
indexing at all times while the materials
are in the custody of the United States
under strict standards of confidentiality,

v) Specify that the agreement is without
prejudice to whatever non-conflicting
rights or interests RN may have or
claim as owner of the materials, in-
cluding the right to give the materials
to the United States for a Presidential
library, and that the agreement is sub-
ject to modification or rescission by
any final Court order of a Court having
jurisdiction over the subject matter,

Obtain from RN an agreement that, unless the
United States elects to continue or undertake

the legal defense of any action pending or
brought against him in his capacity as President
or individually based upon acts or occurrences
during his incumbency or arising out of the
present or future status of documentary, recorded,
or tangible materials related to his Presidency,
the United States is under no obligation to do

so and may in any action represent the present
Federal government interests only and not those
which may involve personal liability or penalties
on RN's part or that of any member of his family,

(NOTE: Unless steps (d) and (e) are accomplished
before the granting of a pardon -- or are prescribed
as a condition of the pardon -- the present admini-
stration will continue to be enmeshed in burdensome
aftermaths of acts and deeds which were not of its
own doing but which could otherwise have an adverse
fallout on this administration.)

The Timing of a Pardon

a)

If done on Presidential initiative before any
criminal proceeding against RN is begun or
proposed by the Special Prosecutor, the public
may view a pardon as contrary to answers given

at the August 28th Presidential Press Conference --
though) the answers to the first two relevant
questions can be interpreted as declining only

to make a public commitment on the subject until
an initiative against RN is taken or until even
later after a court decision, and the answer to

a third question involved only what prosecutorial
duties the Special Prosecutor had no matter what
individuals were involved .
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b)

c)

a)

The

a)

b)

If done before a jury is chosen and sequestered
in the upcoming trial of United States vs.
Mitchell, et al., a pardon of RN could affect

the outcome of such trial, although even a
sequestered jury is likely to learn of such a
significant event, and it is possible defendants'
counsel will seek not to have the jury sequestered
in hopes that news will develop to help their
cause. An opposite effect may result when a
pardoned RN as a witness for defendant Ehrlichman
would no longer have the right to refrain from
answering questions on Fifth Amendment grounds.

If not done early, the pressures and counter-
pressures on the issue of RN's treatment could
drastically increase and the Special Prosecutor
would be under increasing pressure to act even
though he might otherwise wish to stop short of
prosecuting RN. Also, the lack of solutions to
problems noted in items (d) and (e) of paragraph
2 could produce adverse consequences for this
administration.

If a pardon were to await the outcome of a trial
of RN, the atmosphere may not be favorable at all
to a pardon or, in the event of an acquittal, the
resentment of people who have deplored his resig-
nation and the steps leading to it would really
be fired up.

Terms of Pardon

To achieve a degree of specificity, the nature

of the offenses would have to be described, and
the description could be developed on the basis

of particulars obtained from one or more of the
three sources mentioned in paragraph 2(a). (Not
only would this achieve a needed specificity,

but it would avoid clemency for possible offenses
on which evidence has not yet been discovered and
which, if known, would be of such a serious nature
as to justify no clemency.)

If steps (d) and (e) did not precede the granting
of a pardon, fulfillment of such steps could be
stated as a condition to the effectiveness of

the pardonoras binding upan RN with his acceﬁame

o T the purdan, ‘

(:‘},
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THE WHITE HOUSE

WASHINGTON

MEMORANDUM ON PRESIDENTIAL POWER TO GRANT REPRIEVES
AND PARDONS

The President's power to grant reprieves and pardons is provided
in Article II, Section 2, Clause 1 of the Constitution. It extends to
all offenses against the United States except in cases of impeachment.

The pardon power is exclusively that of the chief executive, Bozel v.
United States, 139 F.2d 153 (1943) (cert. denied, 321 U.S. 800) and
is not subject to legislative control. Yelvington v. Presidential
Pardon and Parole Attorneys, 211 F.2d 642, 94 U.S. App. D.C, 2.

The pardon power may be exercised at any time after the commission
of an offense, either before legal proceedings are taken, or during
their pendancy, or after conviction and judgment. Ex Parte Garland,
71 U.S. 366 (1867), Brown v. Walker, 161 U.S. ,(1896). The power
extends to cases of criminal contempt. Ex Parte Grossman, 267 U.S.

87 (1925).
I

o9/
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. "' WATERGATE SPECIAL PROSECUTION FORCE DEPARTMENT OF JUSTICE

Memorandum

TO :  Leon Jaworski DATE: Sept. 3, 1974

Henry Ruth

Mr. Nixon

The following matters are still under investigation
in this Office and may prove to have some direct
connection to activities in which Mr. Nixon is
personally involved: :

1. Tax deductions relating to the gift
of pre-~Presidential papers.

2. The Colson obstruction of justice plea
in the Ellsberg matter.

3. The transfer of the national security
wire tap records from the FBI to the White
House. :

4. The initiating of wire tapping of
John Sears.

: 5. Misuse of IRS information.

6. Misuse of IRS through attempted initiation
of audits as to "enemies."

7. The dairy industry pledge and its
relationship to the price support change.

8. PFiling of a challenge to the Washington
Post ownership of two Florida television
stations.

9. False and evasive testimony at the
Kleindienst confirmation hearings as to B
White House participation in Department B

of Justice decisions about ITT.

10. The handling of campaign contributions
by Mr. Rebozo for the personal benefit of
Mr. Nixon.



None of these matters at the moment rises to
the level of our ability to prove even a probable
criminal violation by Mr. Nixon, but I thought you
ought to know which of the pending investigations
were even remotely connected to Mr. Nixon. Of course,
the Watergate cover-up is the subject of a separate

memorandun.

cc: Mr. Lacovara
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WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
Washington, D.C. 20005

September 4, 1974

Philip W. Buchen, Esq.
Counsel to the President
The White House
Washington, D. C.

Dear Mr. Buchen:

You have inquired as to my opinion regard-
ing the length of delay that would follow, in the
event of an indictment of former President Richard M.
Nixon, before a trial could reasonably be had by a
fair and impartial jury as guaranteed by the Consti-
tution.

The factual situation regarding a trial of
Richard M. Nixon within constitutional bounds, is
unprecedented. It is especially unique in view of
the recent House Judiciary Committee inquiry on
impeachment, resulting in a unanimous adverse finding
to Richard M. Nixon on the Article involving obstruc-
tion of justice. The massive publicity given the
hearings and the findings that ensued, the reversal
of judgment of a number of the members of the
Republican Party following release of the June 23
tape recording, and their statements carried nation-
wide, and finally, the resignation of Richard M. Nixon,
require a delay, before selection of a jury is begun,
of a period from nine months to a year, and perhaps
even longer. This judgment is predicated on a review
of the decisions of United States Courts involving
prejudicial pre-trial publicity. The Government's
decision to pursue impeachment proceedings and the
tremendous volume of television, radio and newspaper



coverage given thereto, are factors emphasized by

the Courts in weighing the time a trial can be had.
The complexities involved in the process of selecting
a jury and the time it will take to complete the
process, I find difficult to estimate at this time.

The situation involving Richard M. Nixon is
readily distinguishable from the facts involved in
the case of United States v. Mitchell, et al, set
for trial on September 30th. The defendants in the
Mitchell case were indicted by a grand jury operating
in secret session. They will be called to trial,
unlike Richard M. Nixon, if indicted, without any
previous adverse finding by an investigatory body
holding public hearings on its conclusions. It is
precisely the condemnation of Richard M. Nixon
already made in the impeachment process, that would
make it unfair to the defendants in the case of
United States v. Mitchell, et al, for Richard M. Nixon
now to be joined as a co-conspirator, should it be
concluded that an indictment of him was proper.

The United States v. Mitchell, et al, trial
will within i1itself generate new publicity, some
undoubtedly prejudicial to Richard M. Nixon. I bear
this in mind when I estimate the earliest time of trial
of Richard M. Nixon under his constitutional guarantees,
in the event of indictment, to be as indicated above.

If further information is desired, please
advise me.

Sincerely,

LEON RSKI
Special Prosecutor



WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
Washington, D.C. 20005

September 4, 1974

Philip W. Buchen, Esq.
Counsel to the President
The White House

- Washington, D. C.

Dear Mr. Buchen;

You have inquired as to my opinion regard-
ing the length of delay that would follow, in the
event of an indictment of former President Richard M.
Nixon, before a trial could reasonably be had by a

fair and impartial jury as guaranteed by the Consti-
tution.

The factual situation regarding a trial of
Richard M. Nixon within constitutional bounds, is
unprecedented. It is especially unique in view of
the recent House Judiciary Committee inquiry on
impeachment, resulting in a unanimous adverse finding
to Richard M. Nixon on the Article involving obstruc-
tion of justice. The massive publicity given the
hearings and the findings that ensued, the reversal
of judgment of a number of the members of the

-Republican Party following release of the June 23

tape recording, and their statements carried nation-
wide, and finally, the resignation of Richard M. Nixon,
require a delay, before selection of a jury is begun,
of a period from nine months to a year, and perhaps
even longer. This judgment is predicated on a review
of the decisions of United States Covrts involving
prejudicial pre-trial publicity. The Government's
decision to pursue impeachment proceedings and the
tremendous volume of television, radio and newspaper



coverage given thereto, are factors emphasized by

the Courts in weighing the time a trial can be had.
The complexities involved in the process of selecting
a jury and the time it will take to complete the
process, I find difficult to estimate at this time.

The situation involving Richard M. Nixon is
readily distinguishable from the facts involved in
the case of United States v. Mitchell, et al, set
for trial on September 30th. The defendants in the
Mitchell case were indicted by a grand jury operating
in secret session. They will be called to trial,
unlike Richard M. Nixon, if indicted, without any
previous adverse finding by an investigatory body
holding public hearings on its conclusions. It is
precisely the condemnation of Richard M. Nixon
already made in the impeachment process, that would
make it unfair to the defendants in the case of
United States v. Mitchell, et al, for Richard M. Nixon
now to be joined as a co~-conspirator, should it be
concluded that an indictment of him was proper.

The United States v. Mitchell, et al, trial
will within itself generate new publicity, some
undoubtedly prejudicial to Richard M. Nixon. I bear
this in mind when I estimate the earliest time of trial
of Richard M. Nixon under his constitutional guarantees,
in the event of indictment, to be as indicated above.

If further information is desired, please
advise me.

Sincerely,

LEON RSKI
Special Prosecutor
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WATERGATE SPECIAL PROSECUTION FORCE DEPARTMENT OF JUSTICE

Memorandum

TO

SUBJECT:

Leon Jaworski ‘ DATE: Sept. 3, 1974

Henry Ruth

Mr. Nixon

The following matters are still under investigation
in this Office and may prove to have some direct
connection to activities in which Mr. Nixon is
personally involved: '

1. Tax deductions relating to the gift
of pre~Presidential papers.

2. The Colson obstruction of justice plea
in the Ellsberg matter.

3. The transfer of the national security
wire tap records from the FBI to the White
House.

4. The initiating of wire tapping of
John Sears.

5. Misuse of IRS information.

6. Misuse of IRS through attempted initiation
of audits as to "enemies."

7. The dairy industry pledge and its
relationship to the price support change.

8. Filing of a challenge to the Washington
Post ownership of two Florida television
stations.

9. False and evasive testimony at the
Kleindienst confirmation hearings as to AR N
White House participation in Department . o
of Justice decisions about ITT.

10. The handling of campaign contributions e
by Mr. Rebozo for the personal benefit of
Mr. Nixon. :



None of these matters at the moment rises to
the level of our ability to prove even a probable
criminal violation by Mr. Nixon, but I thought you
ought to know which of the pending investigations
were even remotely connected to Mr. Nixon. Of course,
the Watergate cover—-up is the subject of a separate

memorandum.

cc: Mr. Lacovara



WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
Washington, D.C. 20005

September 10, 1974

Philip W. Buchen, Esq.
Counsel to the President
The White House
Washington, D. C.

Dear Mr. Buchen:

Although the copy of the memorandum from
Henry Ruth to me, dated September 3, 1974,
"Subject: Mr. Nixon", was sent you in confidence,
if you are willing to assume the responsibility
for its release, I shall raise no objection to
your doing so.

In the event of its release, we would
expect of course that it be made available in
its entirety, including the first and last
paragraphs of the memorandum. I emphasize this
because news media references have been made to
a list without pointing to other significant
portions of the memorandum. The reported state-
ment of Senator Scott this morning also falls in
this category.

Sincerely yours,

LEON JAWORSKI
Special Prosecutor



WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W.
-Washington, D.C. 20005

September 9, 1974

PRESS RELEASE

For Immediate Release

A spokesman for Special Prosecutor Leon Jaworski today:
issued the following statement:

"In view of the approaching trial of U.S. v Mitéhell et al
and the order of the court regarding pre-trial éublicity
entered on March 1, the Special Prosecutor will not discuss
the subject of the pardon granted former President Nixon.
There will be no further comment on that subject from this

. ).
~office.’
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September 4, 1974

Philip W. Buchen, Esq.
Counsal to the President
The White House
Washington, D. C.

Dear Mr. Buchen:

You have inquired as to my opinion regard-
ing the length of delay that would follow, in the
event of an indictment of former President Richard M.
Nixon, before a trial could reasonably be had by a
fair and impartial jury as guaranteed by the Consti-
tution.

The factual situation regarding a trial of
Richard M. Nixon within constitutional bounds, is
unprecedented. It is especially unique in view of
the recent House Judiciary Committee inquiry on
impeachment, resulting in a unanimous adverse finding
to Richard M. Nixon on the Article involving obstruc-
tion of justice. The massive publicity given the
hearings and the findings that ensued, the reversal
of judgment of a number of the members of the
Republican Party following release of the June 23
tape recording, and their statements carried nation-
wide, and finally, the resignation of Richard M. Nixon,
require a delay, before selection of a jury is begun,
of a period from nine months to a year, and perhaps
even longer. This judgment is predicated on a review
of the decisions of United States Courts involving
prejudicial pre-trial publicity. The Government's
decision to pursue impeachment proceedings and the
tremendous volume of television, radio and newspaper



coverage given thereto, are factors emphasized by

the Courts in weighing the time a trial can be had.
The complexities involved in the process of selecting
a jury and the time it will take to complete the
process, I find difficult to estimate at this time.

The situation involving Richard M. Nixon is
readily distinguishable from the facts involved in
the case of United States v. Mitchell, et al, sat
for trial on September 30th. The defendants in the
Mitchell case were indicted by a grand jury operating
in secret session. They will be called to trial,
unlike Richard M. Nixon, if indicted, without any
previous adverse finding by an investigatory body
holding public hearings on its conclusions. It is
precisely the condemnation of Richard M. Nixon
already made in the impeachment process, that would
make it unfair to the defendants in the case of
United States v. Mitchell, et al, for Richard M. Nixon
now to be joined as a co~conspirator, should it be
concluded that an indictment of him was proper.

The United States v. Mitchell, et al, trial
will within itself generate new publicity, some
undoubtedly prejudicial to Richard M. Nixon. I bear
this in mind when I estimate the earliest time of trial
of Richard M. Nixon under his constitutional guarantees,
in the event of indictment, to be as indicated above.

If further information is desired, please
advise me.

Sincerely,

LEON RSKI
Special Prosecutor
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Memorandum

TO :  Leon Jaworski ' DATE: Sept. 3, 1974

Henry Ruth

Mr. Nixon

The following matters are still under investigation
in this Office and may prove to have some direct
connection to activities in which Mr. leon is
personally involved:

l. Tax deductlons relating to the gift
of pre-Presidential papers.

2. The Colson obstruction of justice plea
"in the Ellsberg matter.

3. The transfer of the national security
wire tap records from the FBI to the White
House.

. 4. The initiating of wire tapping of
John Sears.

5. Misuse of IRS information.

6. Misuse of IRS through attempted initiation
of audits as to "enemies."

7. The dairy industry pledge and its
relationship to the price support change.

8. Filing of a challenge to the Washington
Post ownership of two Florida television
stations.

9. False and evasive testimony at the
Kleindienst confirmation hearings as to
White House participation in Department
of Justice decisions about ITT.

10. The handling of campaign contributions
by Mr. Rebozo for the personal benefit of
Mr. Nixon.



None of these matters at the moment rises to
the level of our ability to prove even a probable
criminal violation by Mr. Nixon, but I thought you
ought to know which of the pending investigations
were even remotely connected to Mr. Nixon. Of course,
the Watergate cover-up is the subject of a separate

memorandum.

cc: Mr. Lacovara
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1425 K Street, N.W.
Washington, D.C. 20005

September 4, 1974

Philip W. Buchen, Esq.
Counsel to the President
The White House
Washington, D. C.

Dear Mr. Buchen:

You have inquired as to my opinion regard-
ing the length of delay that would follow, in the
event of an indictment of former President Richard M.
Nixon, before a trial could reasonably be had by a
fair and impartial jury as guaranteed by the Consti-
tution.

The factual situation regarding a trial of
Richard M. Nixon within constitutional bounds, is
unprecedented. It is especially unique in view of
the recent House Judiciary Committee inquiry on
impeachment, resulting in a unanimous adverse finding
to Richard M. Nixon on the Article involving obstruc-
tion of justice. The massive publicity given the
hearings and the findings that ensued, the reversal
of judgment of a number of the members of the
Republican Party following release of the June 23
tape recording, and their statements carried nation-
wide, and finally, the resignation of Richard M. Nixon,
require a delay, before selection of a jury is begun,
of a period from nine months to a year, and perhaps
even longer. This judgment is predicated on a review
of the decisions of United States Courts involving
prejudicial pre-trial publicity. The Government's
decision to pursue impeachment proceedings and the
tremendous volume of television, radio and newspaper




coverage given thereto, are factors emphasized by

the Courts in weighing the time a trial can be had.
The complexities involved in the process of selecting
a jury and the time it will take to complete the
process, I find difficult to estimate at this time.

The situation involving Richard M. Nixon is
readily distinguishable from the facts involved in
the case of United States v. Mitchell, et al, set
for trial on September 30th. ~The defendants in the
Mitchell case were indicted by a grand jury operating
in secret session. They will be called to trial,
unlike Richard M. Nixon, if indicted, without any
previous adverse finding by an investigatory body
holding public hearings on its conclusions. It is
precisely the condemnation of Richard M. Nixon
already made in the impeachment process, that would
make it unfair to the defendants in the case of
United States v. Mitchell, et al, for Richard M. Nixon
now to be joined as a co-conspirator, should it be
concluded that an indictment of him was proper.

The United States v. Mitchell, et al, trial
will within itself generate new publicity, some
undoubtedly prejudicial to Richard M. Nixon. I bear
this in mind when I estimate the earliest time of trial
of Richard M. Nixon under his constitutional guarantees,
in. the event of indictment, to be as indicated above.

If further information is desired, please
advise me.

Sincerely,

LEON RSKI
Special Prosecutor




COMMITTEE TO DEFEND THE PRESIDENCY
Suite 202, Union Building
Charleston, W. Va. 25301
(304) 345-1555 JOHN EDWARD DAVIS, JR.
TWX 710-930-1828 CHAIRMAN

August 29, 1974

Mr. Philip W. Buchen, Esquire
Counsel to the President
White House

Washington, D. C. 20500

Dear Mr. Buchen;

Due to a common concern for the Presidency, I
feel that T am within the mark and sound discretion
in transmitting a copy of a letter legal-memorandum
to President Nixon, appertaining to the law and logic
of criminal and/or civil sanctions against an incum-
bent or former President for offenses allegedly
committed during his tenure of office.

With highest professional and personal regards,
I remain,
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COMMITTEE TO DEFEND THE PRESIDENCY -
Suite 202, Union Building
Charleston, W. Va. 25301
(304) 345-1555 ‘ JOHN EDWARD DAVIS, JR.

TWX 710-930-1828 . CHAIRMAN

August 28, 1974

The Honorable Richard M. Nixon
The Western White House
San Clemente, California 92672

Dear Chief:

An exhaustive study of the Constitution and the works
of the Founding Fathers commands the inescapable conclusion
that you, ever faithful to your oath of office to execute not
merely the laws, but '"the office of President of the United
States, and...preserve, protect, and defend the Constitution...,
were and are right in your defense of the constitutional
confidentiality of the Presidential papers and tapes; were
right in your defense of the executive branch against encroach-
ment from both the judicial and legislative branches. Finally,
you were right in defending the legislative branch against
encroachment from the judiciary.

The law and logic of our Constitution is absolutely clear
that the only and exclusive procedure by which a present or
former President can have criminal sanctions enforced against
him for alleged offenses committed during his tenure of office
is only after a mandatory conviction by the Senate of a House
Impeachment. :

"Separation of Powers," again and as always, the basis of

the present concern, is, of course, the most fundamental insti-
tutional feature of our government.

"The accumulation of all powers, legislative, executive
and judiciary, in the same hands, whether of one, a few, or
many, and whether hereditary, self-appointed, or elective, may
justly be pronounced the very definition of tyranny...the
preservation of liberty requires that the three great departments
of power would be separate...'" Federalist, 47 Madison.




COMMITTEE TO DEFEND THE PRESIDENCY :
Suite 202, Union Building
Charleston, W. Va. 25301
(304) 345-1555 JOHN EDWARD DAVIS, JR.
TWX 710-930-1828 CHAIRMAN

The Honorable Richard M. Nixon
The Western White House
San Clemente, California 92672

Dear Chief:

An exhaustive study of the Constitution and the works
of the Founding Fathers commands the inescapable conclusion
that you, ever faithful to your oath of office to execute not.
merely the laws, but "the office of President of the United
States, and...preserve, protect, and defend the Constitutiom...,
were and are right in your defense of the constitutional
confidentiality of the Presidential papers and tapes; were
right in your defense of the executive branch against encroach-
ment from both the judicial and legislative branches. Finally,
you were right in defending the legislative branch against
encroachment from the judiciary. '

The law and logic of our Constitution is absolutely clear
that the only and exclusive procedure by which a present or
former President can have criminal sanctions enforced against
him for alleged offenses committed during his tenure of office
is only after a mandatory conviction by the Senate of a House
Impeachment. :

"Separation of Powers," again and as always, the basis of
the present concern, is, of course, the most fundamental insti-
tutional feature of our government,

"The accumulation of all powers, legislative, executive
and judiciary, in the same hands, whether of one, a few, or
many, and whether hereditary, self-appointed, or elective, may
justly be pronounced the very definition of tyranny...the
preservation of liberty requires that the three great departments
of power would be separate...”" Federalist, 47 Madison.




COMMITTEE TO DEFEND THE PRESIDENCY
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Charleston, W. Va. 25301

(304) 345-1555 : JOHN EDWARD DAVIS, JR.
TWX 710-930-1828 ‘ CHAIRMAN
Page two

And as Madison immediately acknowlédges,'and which is our
paramount concern here:

"The oracle, who is always consulted and cited on this
subject is the celebrated Montesquieu. If he be not the author
of this invaluable precept in the science of politics, he has
the mint at least of displaying and recommending it most effec-
tually to the attention of mankind." Federalist, 41 supra.

Roscoe Pound, in "The Limits of Effective Legal Action,'
3A.B.A.J/55,65-70, 27 Int. T. Eth. 150 (1917), makes clear that.

"law secures interest by punishment, by prevention,‘by
specific redress, and by substitutional redress; and the wit of
man has discovered no further possibilities of judicial action."

Article I of the Constitution is a grant and establishment
of Legislature jurisdiction: Section 2 (supra) grants "the sole"
‘and exclusive power and jurisdiction to seek sanctions against
the President in the House of Representatives. Thus, under the
Constitutional grant of judicial power and jurisdiction, Article
I1I, the Judicial Branch of government is, in this instance,
expressly deprived of jurisdiction over both procedural and sub-
stantive Presidential sanctions, is vested solely and exclusively

in, the "House of Representatives.' In the words of the "oracle -
of the Founding Fathers (Madison, The Federalist, Number 47,
Montesquieu: :

"That part of the legislative power cannot try cases, much
less can it try this particular case, (Chief Executive or President).
where it (House of Representatives) represents the party aggrieved,
which is the people. It can only, therefore, impeach." (See
Appendix A, infra; Montesquieu, The Spirit of Laws, Book XI,
Section 6, infra, (Emphasis and parenthetical language supplied.)

At this juncture, of course, two rules of law obtain, the
most obvious being: (1) only the House, and not Special Prose-
cutor, would have standing to seek judicial action before the
constitutional Tribunal and its sanction: Frothingham v Mellon
(1923). 262 US 447. 67L Ed 1078, 43S Ct 597; and (2) the Supreme
Court will not review judgments from lower Courts, if, as in this
%n;tance case, they are not "binding" i.e. upon the executive,
infra: : -
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Sections II and III of Article I having expressly and
exclusively pre-empted from both the Executive Branch under
Article II, i.e., the special persecution and the Judicial
Branch, Article III, i.e., the courts, primary and original
power and jurisdiction over prosecutorial and juridical
action and sanctions against the President, the same is
vested "solely" and exclusively in the Legislative, Article
I, i.e., the House, Section II, and the Senate, Section III.

Section III, Article I, further provides for the sole
and exclusive, procedural and substantive sanctions to be
imposed upon a President, and the necessary priority and
order hereof: First, removal from office after conviction
by the Senate acting as judge and jury; second, disqualifi-
cation from ever holding any office of honor, trust, or
profit under the United States; third, after and only after
conviction "by Senate', indictment, trial, judgment and
punishment, according to law. This last provision resolves
the question of double jeopardy.

Thus, all remedies or sanctions requested or available
in this case, are expressly provided for under Article I,
and, thus, the exclusive "judicial power" as to the President
is pre-empt from the Judiciary Branch and expressly vested
in the Legislative Branch (Article I instead of Article II1).
Again, Montesguieu, ibid, Book XI, Section 6: "The judiciary
ower ought not to be united with any part of the legislative...
%except)...the great (the President, and)...a subject entrust-
ed with the administration of public affairs (the President,
and they may be)... guilty of crimes which the ordinary
magistrates (the Courts or Judicial Branch) either could not
or would not punish." (Emphasis and parenthetical language
supplied).

Article II (Executive) Section 2 granting the President
power to grant reprieves and pardons 'except in cases of
impeachment" would, indeed, be unmeaningful under any other
reading of the Constitution, except as above. Since the
President's power to grant reprieves and pardons is plentary,
"except in cases of impeachment"”, there is no relief or
sanction that the Courts of Law, including the Supreme
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Court, could impose on the President that he could not
pre-emptively invoke his executive clemency for and on
behalf of his own personal interest.

Moreover, since the power of the President to pardon
an offense, in the language of the Supreme Court, ''may be
exercised at any time after its commission, either before
legal proceedings are taken, or during their pendency, oOr
after conviction and judgment." (Emphasis supplied) Ex parte
Garland (1867, US) 4 Wall 333, 380, 18 L ed 366, 370, 3;1.

¢ Thus, it is perfectly clear that President Nixon, at
any applicable time. furing his term of office could have

pardoned himself once he elected to resign and not proceed

with the exclusive Constitutional procedure of bringing

sanctions against present or former Presidents for offenses
allegedly occurring while he was in office. This, or course

is ridiculous, since it only irrefutably shows the inexorable
logic behind the theory and Constitutional interpretation here
advanced. This pardoning power of the President extends not

only to felonies and misdemeanors, but also to the remission

of fines, penalties, and forfeitures. United States v. Thomasson
(1869 DC Ind) 4 Biss 336, f Cas No. 16, 479; and compare OSborn
v. United States (1876) 91 US 474 23 L Ed 388 Humbert, The
Pardoning Power of the President. (Washlngton 1941) pp"§€-42
Corwin, The President, Office and Powers (4th rev ed New York,
1957) 160, 412

In this regard, in passing, were President Ford, in
considering the best interest of the people, to grant a pardon,
necessary or not, and if both the present and former President
thought it prudent, since a Presidential pardon removes the
person's incapacity to testify in federal courts, Boyd v. United
States (1892) 142 US 450, 35 L Ed 1077, 12 S Ct 292, this might
well Dbe construed by them to be a precedent necessary to your
testimony. For although a present or former President is not
above the Law, so also 1s he not beneath the Law.

Blackstone considered squarely this broad question of
"The limits of effective legal action" and "The availability
of sanctions" I Commentaries, (1765), Introd. Sec. 2, p. 56,
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where he observed and stated that: '"Though a prudent bestowing

of rewards is sometimes of exquisite use...yet we find that

those civil laws, which enforce or enjoin our duty...do

constantly come armed with a penalty denounced against
transgressors...'" (See slao John Dickinson," "Legislation

and the Effectiveness of Law', 37 Rep. Pa. Bar Ass'n 337,

346-55 (1931); McGeorge Bundy, "A Lay View of Due Process”,
Government Under Law; Herbert Brownell, Jr., Opinion .of

Attorney General, July 13, 1955 (validity of certain provisions =7
of H. R. 6042, 84th Congress, first session. '"section 638")

Section 4 of Article II using the manadtory and exclusive
"shall" as to the sole and exclusive sanctions (always ex-
cepting the basic non-judicial political "adjusication" of
the "Polls" or a Presidential resignation in the national
or other interest), imposed and/or imposable against the
President clearly: (1) confirms and is consistent with the
theory set out hereinabove and, (2) make clear the only time
any authority can effect or impose sanctions for actions or
inactions by President is restricted to certain "high Crimes
and Misdemeanors."

Thus, Section 2 of Article III (the Judicial Branch)
clearly and affirmatively pre-empts and pre-determines the
"judiciary power" from vesting initially in the Judicial
Branch of Government as to an acting of former Chief Execu-
tive or President. This is evident by the inclusion in the
Constitutional grant under Article III to '"...all cases
affecting...public Ministers...'", explicitly omitting and
pre-empting therefrom the Chief Executive or President.
Again, Montesguieu, supra, states: (the other two branches
of government) ought not to have a power of arraigning the
person, nor, of course, the conduct, of him who is entrusted
with the executive power. His person (and effects, i.e., the
Presidential Papers or tapes) should be sacred...the moment
he is accused or tried, there is an end of Liberty."” (Emphasis
and parenthetical language supplied.)

Again, Montesgueiu, the "father" of the doctrine of
Separation of Powers and Checks and Balances, by the clearest
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and most emphatic of language, provides, and our Constitution
incorporates thereinto, this basic principle of '"Checks and
Balances" (which is integral to an understanding and pragmatic
exemplification of the doctrine of '"Separation of Powers')
that an incumbentor former Chief Executive or President,

his person and his effects, is ''sacred" and is not a person
who "may be examined and punished" (supra). I repeat again,
and again: '"His person is sacred, because it is necessary
for the good of the state to prevent the legislative body
from rendering themselves arbitrary, the moment he is accused
or tried there is an end of liberty."

Of course, the classic statement of "Separation of
Powers' as it is here vitalized by ''Checks and Balances,"
is the 1881 Supreme Court case of Kilbourn v Thompson.

103 US 168, 26 L Ed 377, 387; and the rational is absolutely
applicable and controlling here. The Court then and there
ruled that one Branch of Government (the legislative) had
exceeded its authority in attempting to investigate into
the reasons why a particular concern was in bankruptcy on
the basis that the subject-matter of such an inquiry was:
"in its nature clearly judicial and therefore, one in
respect to which no valid legislation could be enacted...
The House of Representatives not only exceeded the limits
of its own authority, but assumed a power which could be
only properly execised by another branch of the government...
Thus, as beforehand seen, in regard to the person and effects
of the President, '"'the sole'" and exclusive branch of the
government that has authority is the Legislative, and
specifically, (1) the House prior to Impeachment; (2) the
Senate, after Impeachment ang prior to Conviction; (3) the
Courts after and only after a conviction by the Senate

of a House Impeachment. Finally, the Supreme Court, in

1929, in Barenblatt v United States, 360 US 109, 3 L Ed

2d 1115 T120, 112T, 79 S Ct 1085, reh den 361 Us 854,

4 L Ed 2d 93, 80 S Ct 40, held that the power of one

branch of government in investigation or otherwise, is
costitutionally circumscribed and as to matters of "sole"

or exclusive jurisdiction another branch 'cannot ‘inquire

into matters that are exclusively the conern of the Judiciary.
Neither can it supply the Executlve in what exclusively
belongs to the Executive.'
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It follows that since the House, who has the "sole" power
to initiate sanction against a President, did not further
act on the Judiciary Committee's report, the sole and
exclusive constitutional procedure for sanctions against
Presidents is terminated and expired.

Perhaps the clearest insight and exemplification of
the principles advanced ther is found in a sound understand-
ing of the Kilbourn v. Thompson case (supra) and State ex
rel. Moore v. Blake, (1932). 225 Ala . 142 So 418.
where it expressly provides that a person subject to impeach-
ment by the Congress, as the House Judiciary was concerned,
is entitled to due process of law. Indeed, at the time
of the Supreme impeachment the Senate voted that the
privilege against self incrimination is available to a
person being impeached, and the House voted the same way
at the time of the Seward Impeachment. Simpson, A Treatise
on federal Impeachments (Phila, 1916) 27. '

Thus in this case we have evidence, i.e. the tapes,
which the Supreme Court ruled must be given to Judge Sirica
and, subject to his scrutiny, to the Special Prosecutor.

If the Special Prosecutor could attempt to use this evidence
against you, there would be clear violation of due process.
Aﬁain, the only way for this evidence to, by any reach-of

the imagination, bu used against you, would be if the impeach-
ment process had been continued until after Senate conviction.
The Constitution specifically waines what amounts to double
jeopardy and due process as to a Chief Executive only if

there is the magnitude of a guilt determination by the Seante.

The Supreme Court has indicated that neither it nor
the other federal '"constitutional" or "Article Three" Courts
are to be engaged in ''legislative' activities. For instance,
in 1874, the Court refused to order a tax to be levied
to pay off a judgment on municipal bonds. Said the Court:
"This power...is exercised...by the power of legislative
authority only. It is a power that has not been extended
to the Judiciary.'" Rees v. Watertown (1874, US 19 Wall
107, 22 L E4d, 72, 7S. Honolulu Rapid Transit & Land Co. wv.
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Hawaii (1908), 211 US 282, S3 L Ed 186, 188, 189 295 Ct 22.
McChord v. Louisville & N. R. Co. (1902) 183 US 4383, 46 L Ed
289,295, 225 Ct 165.

Of course, the Special Prosecutor, upon having the above
indicated brought clearly to his attention, could very properly
cite the name for the reason and logic for his not attempting
sanctions against a former President before an "Article Three"
Court if there has not been a Senate Conviction in an "Article
One'" Court.

Chief,it% as simple as this: 'they can't have their
cake and eat it too!"

And so in conclusion, we can readily realize the great
challenge before us in regard to these vital Constitutional
questions. For as the late, great patriot, Henry Luce pro-
claimed in another hour of National trial:

"This is the day of wrath. It is also the day of hope...
For this hour America was made. Uniquely among the nations,
America was created out of the hopes of mankind and dedicated
to the fulfillment of those hopes." '

Judge Sirica's energetic and forthright "judicial
presence” in the midst of these great constitutional issues
is itself, a confession of a certain mystical rebellion and
atavism in the contemporary mind. It will remain a beautiful
monument to the passing moment, full of psycological truth
and of a kind of restrained sentimental piety. But of its
charm and competence, the Constitution has no need for its
own strength and mastery. We found it existing before,
and we shall leave it to exist forever after us. All we
can do is to make use of it now for the sovereign people's
service. We must look to the power of the Constitution
itself, and not to our meager resources, as if we were a
learned jurist at sea who, to make himself useful, should
blow into the sail.

I must, again, and for a final time, entreat and
respectfully request that you indulge the rush and blemishes
of this writer for the basic truths of shich he claims no
authorship, but merely transmits and is meager usher. As,
perhaps one of our Nation's wisest of sages has kindly
admonished: '"He who does not remember the past is condemned
to repeat it."
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He who writes this letter and begs to transmit these
truths is not of your party, but is of your faith and
commitment both as to Constitution and Country. So judge,
therefore, not of one unimportant countryman from the hills
of Appalachia, but judge only of the Constitution itself.
If it be false or imperfect, seek to turn all men from it;
but if it be, as you, my President, believes it to be, the
greatest document for the dignity and duration of democratic
society and the human community since the very Gospels
themselves, then believe in it, follow.it, lead others
to follow it, and be of good cheer.

With profound respect - love and respect -~ I remain;

Respectfully,

President Richard M. Nixon



Francis T. CHRISTY
Joawn H. FREY
ARTHUR H. CHRISTY
RoBERT S. APPEL

Law OFFIGES
OF

CHRISTY, FREY & CHRISTY
45 ROCKEFELLER PLAZA
NeEw YOork, N. Y. 10020

212 246-8380

CABLE ADDRESS-FRANCRISTY

August 27, 1974

Honorable Nelson A. Rockefeller

Seal Harbor, Maine 04675
Dear Nelson:

Your nomination as Vice-President delighted me as an
old friend and associate. However, I must say, in frankness,
that my delight was dampened considerably when you told the press
that you favored clemency for Nixon. To my mind, any clemency
for him would be the greatest travesty on justice of all time.

Such clemency would be an affront to the millions of
Americans who obey the law, pay their taxes, respect the Constitu-
tion, believe in egual justice for all, and who know that if they,

-as ordinary citizens, had obstructed justice, abused a trust and

diddled their income taxes, they would long since have been
languishing in jail. ’

It would be even more of an affront to the poor souls
who conspired with him and who are now paying, and will pay, for

‘his sins as well as their own.

You seem to have adopted the view of Senator Scott that
Nixon has been hanged and that he should not be drawn and
quartered. There are several fallacies in this view. First, he
was not hanged, - he hung himself. Second, his co-conspirators
have been drawn and quartered, - why should he escape? . Thixd, he
has shown no remorse and no sensitivity to moral and ethical
principles.  Fourth, unlike his co-conspirators he has gained
financially and, despite his criminal and immoral conduct in a
position of the greatest trust, he will receive from the people
he deceived, through their taxes, a very generous pension and
perquisites for the rest of his life.

The only reason for clemency would seem to be to gain
some political advantage for the Republican party, although I
fail to see any such advantage. I think politics should keep
its hands off the judicial process, which is what Nixon did not do.
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Honorable Nelson A. Rockefeller - (continued) August 27, 1974

You will remember that many people excused the conduct of
Nixon and his group as "politic's as usual”. If you and other
politicians suggest clemency and if clemency should be granted,
these cynics will say "We told you so"

Would you and Senator Scott want to stand up before
the American people and explain just why, and how you think
justice would bé served by.granting any kind of clemency to
Nixon?

I wish you could be persuaded to make your statement
to the press "inoperative". Although such practice has now been
discredited, I think it would be better for you and the people
who are placing their faith in you than permitting your statement
-to stand on the record.

Sincerely,

4(‘ y
Nomece—
FTC/mep (wed

cc: Philip W. Buchen, Esq.d/
Senator Hugh Scott
Leon Jaworski, Esq.
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PERSONAL MEMORANDUM OF COUNSEL TO PRESIDENT

Scope of Presidential Power of Pardon

a)
b)
c)

d)

e)

£)

Applies to offenses against the United States.
May be exercised before indictment.
May be conditional or unconditional. .

Can apply only to offenses committed up to
time pardon is granted.

Historically has involved some degree of
specificity such as acts of rebellion against
the United States or wrongful dealings with
Custom officers but not references to parti-
cular criminal statutes.

Depends on acceptance by the alleged offender.

Steps Which Could be Taken Before Pardon is Issued

a)

b)

c)

Obtain the particulars of acts which could
arguably be grounds for charging that RN has
committed offenses against the United States:

i) From the Special Prosecutor;

ii) From the House Judiciary Committee's
report on impeachment;

ijii) From RN himself (this step need not
involve admissions of guilt for
offenses but it might still negate any
views that he was unfairly dealt with
by the House Judiciary Committee and
by those who urged his resignation).

Obtain opinions as to how soon, if ever, it
may be possible for RN to receive a fair trial
for offenses with which he could be charged
and, if he were later to be tried on such
charges, as to the period over which the trial
or trials would likely extend:

i) From the Special Prosecutor;

ii) From Counsel to the President.
Obtain evaluations of how prolonged law enforce-
ment investigations and judicial dispositions
of possible charges against RN could affect:

i) The general welfare of the country;

ii) RN's personal health and chances for
physical or mental survival.

: 7/?/77]
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(NOTE:

Steps (b) and (c) could provide the basis

for distinguishing the case of RN from those of
other offenders whose offenses are related to acts
in which RN may also have been involved.)

d) Obtain from RN a binding agreement on documen-
tary, recorded, or tangible materials related
to his Presidency which are in the possession
of the United States, so as to:

i)

ii)

iii)

Allow retention by the United States

in a suitable Federal facility or
facil&%%g gunder jurisdiction of

Genera inistration or other agency
of the dnited States Government for a
maximum period of five years or until
all orders and subpoenas which involve
any of the materials and which arise
out of then pending Court actions have
been satisfied or otherwise disposed of.

Require RN or his designees, to be
responsible for complying with any order,
subpoena, or warrant which involves the
materials, subject to any defenses or
objections he may effectively raise
against the order, subpoena, or warrant
and subject to review by United States
employees of any materials proposed to be
furnished or discovered pursuant to the
order, subpoena, or warrant for purpose
of claiming to the appropriate Court that
the materials, or parts thereof, are
privileged for national security reasons
or otherwise; provided that in default of
timely compliance by RN with an order,
subpoena, or warrant the United States
shall be entitled to whatever access and
rights of inspection and temporary with-
drawal as may be necessary for compliance
on its part as custodian of the materials
and to exercise of whatever rights or
responsibilities employees of the United
States may have as result of discovery of
evidence incidental to their attempting
or accomplishing compliance with such
order, subpoena, or warrant.

Allow RN or his designees unlimited access
and rights of inspection and copying as

he may desire for any purpose under appro-
priate safeguards to preserve the com-
pleteness and integrity of the materials
while they remain in the custody of the
United States.
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iv) Permit an ongoing program of archival
sorting, arranging, and cataloging or
indexing at all times while the materials
are in the custody of the United States
under strict standards of confidentiality,

v) Specify that the agreement is without
prejudice to whatever non-conflicting
rights or interests RN may have or
claim as owner of the materials, in-
cluding the right to give the materials
to the United States for a Presidential
library, and that the agreement is sub-
ject to modification or rescission by
any final Court order of a Court having
jurisdiction over the subject matter.

e) Obtain from RN an agreement that, unless the
United States elects to continue or undertake
the legal defense of any action pending or
brought against him in his capacity as President
or individually based upon acts or occurrences
during his incumbency or arising out of the
present or future status of documentary, recorded,
or tangible materials related to his Presidency,
the United States is under no obligation to do
so and may in any action represent the present
Federal government interests only and not those
which may involve personal liability or penalties
on RN's part or that of any member of his family.

(NOTE: Unless steps (d) and (e) are accomplished
before the granting of a pardon -- or are prescribed
as a condition of the pardon -- the present admini-
stration will continue to be enmeshed in burdensome
aftermaths of acts and deeds which were not of its
own doing but which could otherwise have an adverse
fallout on this administration.)

The Timing of a Pardon

a) 1If done on Presidential initiative before any
criminal proceeding against RN is begun or
proposed by the Special Prosecutor, the public
may view a pardon as contrary to answers given
at the August 28th Presidential Press Conference --
thoughy the answers to the first two relevant
questions can be interpreted as declining only
to make a public commitment on the subject until
an initiative against RN is taken or until even
later after a court decision, and the answer to
a third question involved only what prosecutorial
duties the Special Prosecutor had no matter what
individuals were involved .
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b) If done before a jury is chosen and sequestered
in the upcoming trial of United States vs.
Mitchell, et al., a pardon of RN could affect
the outcome of such trial, although even a
sequestered jury is likely to learn of such a
significant event, and it is possible defendants'
counsel will seek not to have the jury sequestered
in hopes that news will develop to help their
cause. An opposite effect may result when a
pardoned RN as a witness for defendant Ehrlichman
would no longer have the right to refrain from
answering questions on Fifth Amendment grounds.

c) If not done early, the pressures and counter-
pressures on the issue of RN's treatment could
drastically increase and the Special Prosecutor
would be under increasing pressure to act even
though he might otherwise wish to stop short of
prosecuting RN. Also, the lack of solutions to
problems noted in items (d) and (e) of paragraph
2 could produce adverse consequences for this
administration.

d) If a pardon were to await the outcome of a trial
of RN, the atmosphere may not be favorable at all
to a pardon or, in the event of an acquittal, the
resentment of people who have deplored his resig-
nation and the steps leading to it would really
be fired up.

4, The Terms of Pardon

a) To achieve a degree of specificity, the nature
of the offenses would have to be described, and
the description could be developed on the basis
of particulars obtained from one or more of the
three sources mentioned in paragraph 2(a). (Not
only would this achieve a needed specificity,
but it would avoid clemency for possible offenses
on which evidence has not yet been discovered and
which, if known, would be of such a serious nature
as to justify no clemency.)

b) If steps (d) and (e) did not precede the granting
of a pardon, fulfillment of such steps could be
stated as a condition to the effectiveness of
the pardonoras bmdin? vpon RN with his accefv-l'ance
o T +he pardan,



WATERGATE SPECIAL PROSECUTION FORCE
United States Department of Justice
1425 K Street, N.W,
-Washington, D.C. 20005

September 9, 1974

PRESS RELEASE

For Immediate Release

A spokesman for Special Prosecutor Leon Jaworski today
issued the following statement:

"In view of the approaching trial of U.S. v Mitéhell et al
and the order of the court regarding pre-trial éublicity
entered on March 1, the Special Prosecutor will not discuss
the subject of the pardon granted former President Nixon.
There will be no further comment on that subject from this

. ).
~office.
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THE WHITE HOUSE .

WASHINGTON

August 28, 1974

MEMORANDUM FOR: PHILIP BUCHEN
FROM: LEONARD GARMENT

I have a difficult but urgent matter to raise with the President, and
I don't know how else to do it but quickly and directly through you.

In all of his Presidency, President Ford will probably face no more
difficult decision than what to do about President Nixon. I know

there is a feeling that with time the problem may resolve itself, that

for the moment a restatement of the call for compassion is sufficient,

that action can be delayed at least until it is seen whether some

consensus arrangement can be worked out with the Special Prosecutor and
the Leadership in the Congress. I disagree. I doubt very .much that
there can be an "arrangement.' A Special Prosecutor must prosecute;
and Jaworski's staff, the media and Sam Dash will not let him forget

that. My belief is that unless the President himself takes action by
announcing a pardon today, he will very likely lose control of the situation.
Other factors will begin to operate. The national mood of conciliation will
diminish; pressures for prosecution from different sources will accumulate;
the political costs of intervention will become, or in any event seem,
prohibitive; and the whole miserable tragedy will be played out to God
knows what ugly and wounding conclusion.

It is an illusion to think the President can count on anyone--the courts,
Congress or Jaworski--to share with him the burden of solving this
problem. The problem is uniquely .one for Presidential decision and
Presidential action--taken and announced by him alone. Truman's insight
about the Presidency that President Ford selected and cited is right

to the point: ''The buck stops here."” For President Ford to act on his
own now would be strong and admirable, and would be so perceived once
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the first reaction from the media passed. There would be a national
sighf of relief. Quite apart from the millions who were supporters

of Richard Nixon and are deeply depressed by what has already happened,
there are many anti-Nixon voices --Osborne, Sevareid, Geyelin--who
feel enough is enough. But, again, unless the President acts, the
inexorable logic of the law rather than its sensible administration

will take over.

Even from a narrow political standpoint, the weight of the argument

seems to me to be strongly on the side of prompt action by the President.
To have the disposition of Richard Nixon a live issue during the upcoming
months of efforts to extract some unity on economic issues and during

the Fall elections could have the most harmful consequences for the
President, his Administration and his party. Because he has both

the Constitutional and the moral authority to act on behalf of the former
President, any failure to exercise that authority woald be--and

perceived to be as--fully as much a deliberate action as the exercise of it.

The country is struggling to get on its feet. Public feeling toward

Richard Nixon is extremely confused. There is a drift toward prosecution
stimulated by a variety of sources, but it has not yet crystallized. At

this point most of the country does not want Richard Nixon hounded,

perhaps literally, to death. Once the institutional machinery starts rolling,
however, and the press fastens on Nixon as a criminal defendant,
Presidential action will be immensely more difficult to justify and
therefore, perhaps, impossible to take.

The country trusts President Ford and will follow him on this matter
at this time.

A draft of a statement that the President could use at the opening of
his press conference is attached.

Attachment
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I have a brief statement with regard to former President Nixon
which will anticipate some of your questions.
The issue of whether to proceed against the former President
is more than a stricﬂy legal one. It turns on considerations
that are essentially political, in the broadest and best sense of that
term--that is, considerations of the broader public interest, not merely
of the mechanical application of laws written for other purpeses and
other circumstances. Therefore, I believe it is a decision that should
not be imposed b‘y default on the Special Prosecutor alone. Because
this is a case that uniquely involves the national interest, and because
it uniquely involves the Presidency itself, and because the Constitution
gives the President the authority to decide, it is one that the President
must decide. As Harry Truman used to say, the buck stops here.

5 Oliver Wendell Holmes once wrote that the 1if.e,é~f' the law'is th
logic, but experience. What this means is that the letter of the law is
often best tempered by common sense, and the exercise of the law by
restraint.

I meant deeply, in my hearf, what I said when I took the oath of
office: ""May our former President, who brought peace to millions,
find it for himself. ' I believe that justice should be tempered with mercy.
Richard Nixon has already paid what, for a man in his position, was the
supreme penalty--and a penalty that only a President can pay. I will

not be a party to his further harassment or to the degradation of this
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office that would result from his being forced to defend himself in
a criminal trial.
Because he has paid this high penalty, and because, realistically

| speaking, there is no way that he could be given a fair trial by an .

unbiased jury, and because of the national interest uniquely iﬁvolved

in the question of prosecuting a former President,’ 1 believé his case

can be separated from those of the other Watergate defendants. Those cases

can and should proceed. | |
Therefore; I have today instructed my counsel to inétitu_te the

necessary procedures for granting to President Nixon a full pardon

for any acts committed while he was President. This will relieve
the Special‘Prosecutor of the necessity of making what is essentially
4 a political, not a legal, decision. It will enable us to
‘bind up the nation's wounds, rather than opening them wider in a proceeding

that would further divi de - and embitter the nation. It will let us get

on with the business of the futurer
In the final analysis, the judgment on Richard Nixon that matters

will be the judgment of history. So let us leave that judgment to histbry’.
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