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RED TAG 

:NIEMORANDUM FOR: 

FRO.l\<1:. 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

February 27 6 1976 

-.. JACK :MARSH 

CHARLES LEPPERT, JR.~·. 

House Subcomntlttee on Govermnent 
Information and Individual Rights 

?v1L'l.t.e Uhlmann at Jµstice called for. guidance on setting up a meeting with 
Rep. Jack Brooks,, Chairman of the House Government Operations Comntlttee. 
The purpoa·e of the meeting would be to ask Brooks to have Rep. Abzug and 
her subcommittee staff begin discussion on the information she has requested 
from the Administration., how it is to be handled,, its classification and 
security., etc. 

I suggested to Uhlmann that if such a meeting is to be set up it should only 
be done with your guidance and on your instructions as to how both Repre­
sentative Brooks and Abzug are approached. 

In the meantime Uhlma.nn is proceeding with trying to set up discussion 
meetings with the staff. As of tonight he has not been able to get staff to 
agree to such a l!leeting and is being told that Mrs. Abzug is preparing a 
reply to the letters from General Allen and the Attorney General. 

I suspect that Mrs. Abzug and her staff will continue to brush aside attempts 
by the Administration to meet with her on providing information and its 
handling until after the Gable companies have testified on Wednesday,, March 
3. At that timel' if the Cable companies do not produce the documents and 
testify pursuant to the subpoenas the Subcommittee will move to hold the 
corporate witnesses in contempt of Congress. 

Uhlmann is.interested in setting up the meeting with Chairman Brooks to try 
and delay the \.Vednesday, March 3 hearing. What is your guidance on the 
meeting with Brooks? 

cc: MaxL. Friedersdorf 
Vern Loen 

Digitized from Box 15 of the Loen & Leppert Files at the Gerald R. Ford Presidential Library
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House Subcomntlttee on Government 
Information and Individual Rights 

lv!ik.e Uhlnrnnn at Jµstice called for. guidance on setting up a meeting with 
Rep. Jack Brooks, Chairnla.n of the House Government Operations Comntlttee. 
The purpoa·e of the meeting would be to ask Brooks to have Rep. Abzug and 
her subcommittee staff begin discussion on the information she has requested 
from the Administration., how it is to be handled,. its classification and 
security /1 etc. 

I suggested to Uhlmann that if such a meeting is to be set up it should only 
be done with your guidance and on your instructions as to how both Repre­
sentative Brooks and Abzug are approached • 

. In the meantime Uhlma.nn is proceeding with trying to set up discussion 
meetings with the staff. As of tonight he has not been able to get staff to 
agree to such a meeting and is being told that Mrs. Abzug is preparing a 
reply to ·the letters from General Allen and the Attorney General. 

I suspect that Mrs. Abzug and her staff will continue to brush aside attempts 
by the Administration to meet with her on providing information and its 
handling until after the Cable companies have testified on 'Wednesday., March 
3. At that time, if the Cable companies do not produce the documents and 
testify pursuant to the subpoenas the Subcommittee will move to hold the 
corporate witnesses in contempt of Congress. 

Uhlmann is.·interested in setting up the meeting with Chairman Brooks to try 
and delay the Wednesday, March 3 hearing. What is your guidance on the 
meeting with Brooks? 

cc: Max L. Fried er sdorf 
Vern Loen 



Honorable Jack Brooks 
Chairman, Committee on 

Governmental Operations 
U. S. House of Representatives 
Washington, D. c. 20515 

Dear Mr. Chairman: 

&-~,~t476J 

DRAFT LETTER 'fjJ 

For some time we have been attempting to work out 

procedures with the Subcommittee on Government Informa-

tion and Individual Rights, of your Committee on Govern-

mental Operations, which procedures would enable NSA and 

the FBI to provide testimony and documents that would be 

helpful to the Subcommittee without intruding into areas 

offjeriou:}national security concern. The most recent 

effort in this regard is contained in the letter dated 

March 3, 1976, from Mr. Richard Wiley, General Counsel of 

the Department of Defense, to Chairwoman Abzug. Tha.t 

,letter, a copy of which is attached, set forth in some 

detail the information which both NSA and the FBI could 

' supply in open and closed session, and invited further 

discussion concerning matters appropriate for, and the 

procedures applicable to, testimony during open and exec.u-

tive session. 

Chairwoman Abzug has stated publicly that the area of 

the Subcorrnnittee's concern relates to the activities of the 
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government involving United States citizens and resident 

aliens. As the March 3 letter notes, we advised the Sub-

committee staff orally, and then in writing through that 

letter, that this is an area in which helpful documents 

and testimony can be provided. 

There is substantial risk that absent an agreement on 

procedures, generalized inquiry could inadvertently lead 

to unintended disclosures having serious national security 

consequences, particularly in the area of targeting of 

foreign governmental organizations. 

The request for agreement on procedures set forth in 

Mr. Wiley's letter is necessary both to facilitate the 

Subcommittee's work and also to provide the appropriate 

national security protections. To date, however, the Sub-

commi~tee has not responded to this request. We are aware 

of your concern that national security matters not be 

jeopardized. It is for this reason that we are writing 

to ask your assistance in working out procedures dif f eren-

tiating between the area of Subcommittee interest (inter­
C.~""'~S 

ception of private citizen (eables)) and the area of national 
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security concern (the targeting of foreign governmental 

organizations) and minimizing the possibility that 

unintended foreign governmental disclosures might result 

from inquiry into the interception of private citizen 

cables. 

We would be happy to meet with you or anyone whom 

you designate for this purpose. 

Sincerely, 

Attachment - Wiley letter of March 3, 1976 
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\',·l.;.illl·!<.i\ON, l>. C. ~;)3()1 

March 3, 1976 

Honorable Bella S . l~bzng , Chafrwornan 
Govc.rnr:Kmt Info~r.w.tion and Individual 

Rights Subcommittee 
Committee on Govermr.cnt Opera tionn 
Rayburn J!ousc Office Building, Room B-34 9-B-C 
Washington, D. C. 20515 

Dear Chairwoman Z:..bzug: 

( 

• 

. ~. . . ... . .. 

This letter is intended to supplement two!earlier 10tte:r::; 
from Deputy Secretary Clements to you dated 18iFebruary 1976 
a,nd 23 .Feb~uary 1976 respectively . t 

1 We wish by this letter to reconfirm to yeti and to the 
mi:?rnbers of your Com:11i ttec the willingness of the of fici~ls 
of this Depart~i:C?nt and of the i~ctional Security l'..qe':!cy to 
cooper a tc in evel:'y app:::opr ia te way to satisfy yo.,1r Corn.:11i t te:c' s 
requirements for documents and testimony as they af fcct the 
activities of United States citizens. j 

. As you know, during the past two days representatives c:: 
this Department, the National Security Agency , · the Departr::e!:-: 
of Justice and the Federal Bureau of Investigation met with 
several of your Committee 's staff on two separate occasicr.s 
to discuss in detail the list of topics and information whic~ 
could appropriately be furnished the Committee. In additio::, 
we addressed the national security concerns relating to 
testimony and documents sought by your Committ~e . 

I 
At these meetings, we offered to conduct ~gency briefi::;s, 

and provide background informational documents to the Corr~i~~ee. 
Our offer incluc1oc1 a spco -~if ic and detailed J.is:t of those. tc;:..~s 
on which we believed that open session tcstiDony would be 
appr.opriate. In addition, we specified those topics \·1h ich, 
for those reasons previously stated to your Cozr.nittee, were 
only appropriate for discussion i~ executive session . 

I 
• 

h f • • I For the record, t c :ollowing is a summary of the pro;:s~ls 
which we made during these recent discussions . In open sess~~~, 
NSA is prepared to testify on certain aspects of its i~ter­
national coramercial traffic operations insofar; as the;t may 

t 
.· 
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affect the communications of United States citizens. NSl\ fs 
prepared to state that in these operations the communications 
of United States citizens are sometimes inadvertently acquired 
and to testify as to current directives which pertain to the 
processing of and handling of this type of traffic•whcn it is 
acquired. Additionally, ~SA is prepared to testify on one 
method of collecting intcrn~tion:.il co;m;1'2rcial traffic which 
was discontinued in May 1975, the so-called operation 
"Shamrock." 

NSA is ~lso prepared to testify on the so-called watch 
1ists which were in effect between 1967 and 1973 and which 
did contain names of United States citizens . NSA will discuss 
from whom the names were received, the number of names involved 
and NSA ' s dissemination of information pertaining to these 
names . NSA w~ll also give a generic description of the 
categories of names . 

I t is understood in the foregoing that NSA wil l not 
discuss sophisticated collection or processing techniques 
associated with these operations . In closed session NSA is 
prepared to elaborate in more detail on the above and to 
discuss the procedures involved when a United States citizen 
or en.ti ty is discussed in foreign governmental traffic . 

At the same meetings representatives of the Federal 
Bureau of Investigation also outlined areas which might also 
be the appropriate subject of both open and executive session 
testimony . The Federal Bureau of Investigation offered to 
fu~nisl1 testimony in open session as to the procedures, policy 
and utilization of internationu.l "drop copy cable truffic. 11 

The Bureau also offered to .testify concerning the "watch lists" 
and to provide a generic breakdown of the categories of 
individuals or entities which u.ppeared on those lists . 
Testimony would also be provided concerning the dissemination 
policies with respect to any information obtained by FBI 
communications intelligcmcc activities . Addi tio1:ally , in 
executive session the Bureau is willing to testify generally 
concerning the intercept of international cable traffic and 
in greater detail about the watch lists and the "drop copy 
cable traffic" operation . 

National security concerns would , of course, in any 
ev~nt preclude identification of foreign countries which may 
h ave been the object of co:nmunications intelligence activities . 

We noted during our discussions that the testimony of the 
private communicu.tions carriers might also raise serious 

. . 
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hational security concerns, especially if they should be 
qucntioned ubout targeting of ilny foreign governmental 
organizations. Furthermore, we indicated that the companies 
themselves might not be in a position to identify sensitive 
communications intclliqence inf or1.1ution . 

0 

As was clearly stated by us at the recent meetings with 
your staff, we are quite sympath~ tic with the objectives o: 
your Committee . l'le arc concerned, as we arc assured you ar2, 
that in connection with your inquiries all appropriate steps 
be taken to insure that the Committee's invcsti9ation does 
not . impinge upon important national security interests . 

We will be pleased at your convenience to engage in 
further discussions looking toward agreement between the 
Conunittee and "ourselves regarding the matters appropriate 
for, and the procedures applicable to, testimony during 
open and executive sessions. 

\ i We have been authorized by the Department of Justice to 
s~ate that that Department joins in the statements made in 
this letter. 

\ 
• 
' ' 
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Richard A. Wiley 
. . 
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S:...BCCMMITTEE ON 60'/E:R..~MENT HffORMATION AND INDI VIDUAL RIGHTS 

P.earing on the Interception of Non-Verbal Communications 

By the FBI and NSA 

wednesday, March 3, 1975 

;:(com 2154 -- 10:00 a.m. 

~:ilESS LIST 

Federal C~ications Commission 

Earl Ba~ly and W. Randolph Young 

Western t n ::n :~ternational 

Thomas s_ ~ish, Executive Vice President 
George Ca:i;::;han, Technical Operations Supervisor, 

New ork Office 
A~ ~.MEJZ.) I~,_)~ 

f t\At~M.OW~ 
RCA Global 'c:Daainications 2 Inc. 

Howard R. Hawkins, Chairman of the Board and Chief 
Executive Officer 

Thomas Algie, Operations Manager, Washington, D.C. Office 
Edward Grunberg , Supervisor, Washington, D.C. Office 

. . 



SfATF.Me.ff OF SH.U::U•;(}.t.\N BELLA S. ABZUG FOR HEARING ON 11-IE 
I~lERCEPTIO~ Jr ~\ON-'lER1W. CCM.\IUNICATIONS BY THE FBI A\ID 
NATIO:'it\L SECC~11Y AGENCY, BEFORE TIIE SUBCOM\UTIEE ON GOVERN­
~·!B"T IXFOR'f.~'::C:-; -~ill DIDMillAL RIGHTS 

March 3, 1976 

Today we resl..11!'.e cur inquiry iI1to the interception of certain cormm.mica-

tions by and for Feeer-a.l agencies. This investigation began late last surmner 

and has continued since -then.· W"e have previously held hearings on 

October 23, 1975 and last Wednesday, Februaiy 25. 

Th.is investigation canes under several of the areas of our subcommittee's 

jurisdiction: government policies as to the gathering and use of information; 

individual. rights, including the right to privacy; the Department of Justice, 

including t:hf1 Federal Bureau of Investigation; and the Federal Comnnmications 

Connnissi~ which is responsible for the administration of the Communications 

Act of 1934. 

Under the Rules of the H:>use, our corrunittee -- the Conmtlttee on Government 

Operations -- is directed to study Government activities generally and to 

conduct investigations into any and all matters caning within the legisla­

tive jurisdiction of the House under article I of the Constitution. _ 

In the present investigation, we are considering allegations that the 

FBI, the National Security, and perhaps other Federal agencies or their 

agents have for many years intercepted some or all of the wire and radio 

traffic being transmitted to or from this countiy by various communications 

companies. _We are also interested in any interceptions of cormnun.ications 

which were both sent and received in the U.S. 

As I explained in some detail when we met on February 25, a number of 

representatives of the "bite House, the Department of Defense, and the 

Department of Justice asked that we postpone or cancel our October 23 hearing. 

£ . .() 

. . 



Abzug Statement .•. Hearing Cable Interception ... p. 2 

On that day, we heard only fran t.l-ie C&P Telephone Company and its parent, 

AT&T, ~no admitted that it ~..as their policy to pennit "national security" 

taps to be made through their equipnent if they received a letter from the 

FBI Director stating that ~ certain tap was required in the interest of 

"national security." They also stated that they never went behind such a 

request to ascertain l>Jbether there were in fact any national security con­

siderations present. 

while our investigation was in progress, the Senate Select Conmittee 

on L1telligeoce released its report on Operation Shamrock on November 6, 1975. 

Th.at report confinned some of the allegations that had been made about 

message interception, including that the three major international communica­

tions ~"'mOOil carriers had turned over copies of most of the international 

telegrams with a United States tenninal to the NSA, which in turn "selected 

about 150,000 messages a month" for analysis and review. 

wben we resuned our hearings last Wednesday, all five of the witnesses 

whom we had subpoenaed - - four FBI agents, one NSA employee, and one fonner 

FBI agent -- refused to testify on the grmmd of "executive privilege." 

Acting at a meeting immediately following that hearing, the subconunittee voted 

to reconnnend to the full corrmittee that these five individuals be cited 

for contempt of Congress. 

We have also had one private corporation, Western Union International, 

refuse to respond to our subpoena duces teclD'll, also -- incredibly -- on the 

grotmd that the President had ordered the refusal as a matter of "executive 

privilege." There are also questions as to the compliance of the other 

-~ornpanies. Further> Attorney General Levi has written to each of the two F 0 ii' & 

. . 



Ab::rg Statement . •. Hearing Cable b -rerception ... p. 3 

c0~ies whose officials are scl:eduled to tes~ify this morning to ask that 

thev defy our subpoenas; this action, too, is tmder a claim of "executive 

privilege." 

We will begin tDC.a-y •-ith a brief presentation by two technical experts 

from L'le Federal CoJ"llilCliratims Comnission, Early Barbely and W. Randolph 

Young_ These gentlemen will explain how telegrams and telex messages are 

transtiri.:~ and how they can be intercepted. 

\:'e a:re then schectr>'ed to ~ive the testiioony of two witnesses from 

Weste::::. -:-:.-nm Internatcna1 - )fr. Thomas Greenish and Mr. George Callahan 

- - ~ -::=ee witnesses ~ m ~.\ 8.obal Coillill.lllications - - Mr. Howard Hawkins, 

Mr. E.=...;;;:-i- Gnmberg, anC. ~~ _ 7::rms Algie . 

We will hear from t -;.= ~~:cl company, IIT World Comnn.mications, next 

week. 

I now call our first -·~esses, Mr. Earl Barbely and Mr. W. Randolph 

Yotmg of the Federal Cor:D.:ctartions Commission. 

. . 



s:;:-.E!{il.!. c::..f-~sa o;:. THZ Dt:P;~.-n."ENT OF DEFENSE 

l"P-ASrilNGTON, D. C. 20301 

1--!a.rch 3, 1976 

Eonorable Bel:a S . ~.bz~g, Chairwoman 
Govern.;.~ent ::.::=c::=.atic~ and Individual 

Ri~bts Subcc~ttee 
CoIT.:utittee on 8:l~e..:..'""!"'mPnt Ooerations 
Rayburn House Of£ice Bullding , Room B-349-B-C 
~·1ashin_gton r D. C. 20515 · 

=ear Chairwoman ~..bzug: 

This letter is .intended to supplement two earlier letters 
==~= ~eputy Sec=e7a~ Clements to you dated 18 Febr~ary 1976 
~e. 22 February 2,;j 7 6 :::espectively. 

;-;e wish by -::2:.is ~:tter to reconfirm to you and ;to the 
~--s of your ~::::::::..:.~~ae the willingness pf the of~icials 
~= ~~~s Departm==i~ ~~ of the National Security Agenpy to 
:::::::;c~€rate in ev:=:- a~=opriate way to satisfy your QOrmnittee's 
:::--:-~ements fo= ::.Cc--=r-ts and testimony as they af~ect the 
a=-=::_;ities of Uni.~;C ~~tes citizens. 

As you know .:-..::.ing the past two days represent:atives of 
this Department, -::=:: ~;-ational Security Agency, the Department 
of Justice and e:: :-'?::.eral Bureau of Investigation ~et with 
several of your r---.-:. ttee' s staff O!l tt.vc separate occ:asions 
tG discuss in de.;--::i~1 -=...~e list of topics and information which 
cc~d appropriately be furnished the Committee. In addition, 
we. addressed the ~ational security concerns relating to 
t-::o.~mony and doc=::ents sought by your Corn.'Tii ttee . 

At these mee::i:igs, we offered to conduct agency briefings, 
and provide backc;round informational documents to the Committee. 
Our offer includec a specific and detailed list of those topics 
on which we belie~ed that open session testimony would be 
appropriate. In addition, we specified those topics which, 
for those reasons previously stated to your Committee, were 
only appropriate for discussion in executive session. 

For the record, the following is a summary of the proposals 
which we made during these recent discussions. In open session, 
NSA is prepared to testify on certain aspects of its inter­
national co~mercial traffic operations insofar as they may 

----------
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affect the co~"licatio~s of United States citizens. NSA fs 
prepared to sta~e that in these operations the communications 
of Gnited States citize~s are sometimes inadvertently acquired 
and to testify as to current directives which pertain to the 
processing o= a::d handling of this type of traffic•when it is 
acquired. Additionally, NSA is prepared to testify on one 
method of collecting international commercial traffic which 
wa~ discontinued in May 1975, the so-called operation 
"Shamrock. 11 

NSA is also prepared to testify on the so-called watch 
lists which were in effect between 1967 and 1973 and which 
did contain names of United States citizens. NSA will discuss 
from whom the names were received, the number of names involved 
and NSA's disser.ti.nation of information pertaining to these 
names. NSA will also give a generic description of the 
categories of names. 

It is understood in the foregoing that NSA will not 
discuss sophisticated collection or processing techniques 
associated with these operations. In closed session NSA is 
prepa.=ed to elaborate in more detail on the above and to 
discuss the procedures involved when a United States citizen 
or entity is discussed in foreign governmental traffic. 

At the same meetings representatives of the Federal 
Bureau of Investigation also outlined areas which might also 
be the appropriate subject of both open and executive session 
testimony. The Federal Bureau of Investigation offered to 
furnish testimony in open session as to the procedures, policy 
and utilization of interna.tional "drop copy cable traffic." 
The Bureau also offered to testify concerning the "watch lists" 
and to provide a generic breakdmin of the categories of t 
individuals or entities which appeared on those lists. 
Testimony would also be provided concerni~g the dissemination 
policies with respect to any information obtained by FBI 
communications intelligence activities. Additionally, in 
executive session the Bureau is willing to testify generally 
concerning the intercept of international cable traffic and 
in greater detail about the watch lists and the "drop copy 
cable traffic" operation. 

National security concerns would, of course, in any 
event preclude identification of foreign countries which may 
have been the object of communications intelligence activities. 

We noted during our discussions that the testimony of the 
private communications carriers might also raise serious 

. . 
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national securi~y concerns, especially if they should be 
ques~ioned afO~t targeting of any foreign governmental 
organizations . Furthermore, we indicated that the companies 
themselves migb.t :not be in a position to identify sensitive 
communications intelligence information. 0 

As was clearly stated by us at the recent meetings with 
your staff, we are quite sympathetic with the objectives of 
your Committee. We are concerned, as we are assured you are, 
that in connection with your inquiries all appropriate steps 
be taken to insure that the Committee's investigation does 
not impinge upon important national security interests. 

We will be pleased at your convenience to engage in 
further discussions looking toward agreement between the 
Committee and ourselves regarding the matters appropriate 
for, and the procedures applicable to, testimony during 
open and executive sessions . 

We have been authorized by the .Department of Justice to 
state that that Department joins in the statements made in 
this letter. 

Richard A. Wiley 

. . 

·~ 
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SUBCOMMITit:E OM GO'l~~'iMBH INFORMATION AND INDIVIDUAL RIGHTS 

Hearing on the In~rception of Non-Verbal Communications 

By the FBI and NSA 

Wednesday, March 3, 1975 

Room 2154 -- 10:00 a.m. 

WITNESS LIST 

Federal Comnunications Conimission 

Earl Barbely and W. Randolph Young 

Western Union International 

Thomas S. Greenish, Executive Vice President 
George Callahan, Technical Operations Supervisor, 

New York Office 
A~ ~A.4C/Z:: I (!.cU~~ 

( ~~k~.at>) 
RCA Gl obal Corrmuni cations, Inc. 

Howard .R. Hawkins, Chairman of the Board and Chief 
Executive Officer 

Thomas Algie, Operations Manager, Washington, D.C. Office 
Edward Grunberg, Supervisor, Washington, D.C. Office 
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STATF.Mf.Nr OF CH.UR.lO!At'i BELL\ S. ABZUG FOR HEARING ON TI-IE 
I~TERCEPTIO~ ~DN-'.lERBAL ca.NUNICATIO.NS BY THE FBI A~ 
~IC!iAL SEClEU:TY AGENCY, BEFORE TIIE SUBCa·NITIEE ON GOVERN­
~!E\lf D."FCR'-1..\.TICN A'ill INDIVIIUAL RIGfITS 

.March 3, 1976 

· Today we resu::e ot:r inquiry into the interception of certain communica­

tioP.s by and for Federal agencies. This investigation began late last summer 

and has continued since ·then; We have previously held hearings on 

October 23-, 1975 and last Wednesday, February 25. 

'Ibis inVestigatian caoes under several of the areas of our subcommittee's 

jurisdiction: government policies as to the gathering and use of infonnation; 

indi1---idual rights, including 'the right to privacy; the Department of Justice, 

including ~ Federal Bureau of Investigation; and the Federal Conumm.ications 

Commissi~ which is responsible for the administration of the Comnrunications . 

Act of 1934. 

Urider the Rules of the fuuse, our committee - - the Cormni ttee on Government 

Operations -- is directed to study Goverrunent activities generally and to 

conduct investigations into any and all matters coming within the legisla­

tive jurisdiction of the House l.lllder article I of the Constitution. 

In t.lie present investigation, we are considering allegations that the 

FBI, the National Security, and perhaps other Federal agencies or their 

agents have for many years intercepted some or all of the wire and radio 

traffic being transmitted to or from this country by various communications 

companies. We are also .interested in any interceptions of communications 

which \vere both sent a.~d received in the U.S. 

As I explained in some detail when we met on February 25, a number of 

representatives of the \;bite House, the Department of Defense, and the 

Department of Justice asked that we postpone or cancel our October 23 heari.J1g. 

/{-. Fo (_<::> •. 't) ..,, ... 
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At-zug Statemen~ ••. Hearing cable Interception . .• p. 2 

Cn t=:.a-: d.2.y ~ we heard only fran L"iie C&P Telephone Company and its parent, 

fu.~T" ·...T..o a.Cmitted tbat it was tbeir policy to pennit "national sewrity" 

taps to be made th...-ough their equipment if they received a letter from the 

FBI Director statL-i.g -:hat ~ e-"'rtain tap was required in the interest of 

' 'national security." 'They also ~i..ated that they never went behind such a 

request U> ascertain whether there were in fact any national security con-

side~ons present. 

While oar inves~oarion was in progress, the Senate Select Committee 

on b~•:igax-e released:its report on Operation Shamrock on November 6, 1975 • 
• 

That .1..=;:x::u .. confinned SC!!!e of--~ allegations that had been made about 

messa:.~ 2::!u:rception, i,.~ci:vi: ig -.:hat the three major international cornnnmica-

tions :::300n carriers hce : :. ei over copies of most of the international 

telegrams with a United S·- es tenninal to the NSA, which in turn "selected 

about 150,000 messages a ::mt~ for analysis and review. 

Wb:!n we restuned our bearL'"lgs last Wednesday, all five of the witnesses 

whom ~ =ad subpoenaed - - fuur FBI agents, one NSA employee, and one former 

FBI agent -- refused to testify on the gr01md of "executive privilege." 

Acting at a meeting immediately following that hearing, the subconunittee voted 

to reconunend to the full comnittee that these five individuals be cited 

for contempt of Congress. 

We have also had one private corporation, Western Union International, 

refuse to respond to our subpoena di.ices tecum, also -- incredibly -- on the 

grotmd that the President had ordered the refusal as a matter of "executive 

privilege." There are also questions as to the compliance of the other 

-:ompani es. Further, Attorney General Levi has written to each of the two 

. . 
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cc:;:;c.--n-: es •.ffiose officials are .sdleduled to testify this morning to ask that 

they defy our subpoenas; this action, too, is l.Dlder a claim of "executive 

privilege." 

We will begin "tOCay with a brief presentation by two teclmical experts 

from the Federal Conm:nica.tiLms Coimnission, F.arly Barbely and W. Randolph 

Young. These gentlemen w.il1 explain how telegrams and telex messages are 

transai:tted and how they um be intercepted. 

We Q..4.e t:hen scheC:i1 ed. to receive the testimony of two witnesses from 

Wes~ -r-mm Internati ::val -- Mr. Thomas Greenish and Mr. George Callahan 

-- a."'2.C .:.:...:.:= witnesses :E::::a 3CA Global Conmmications -- Mr. Howard Hawkins, 

Mr. E-=--.-:;=::;I Gnmberg, anc: ~- T..x:r:as Algie. 

We will hear from t'h= :'hi:rd company, ITI World Comnnmications, next 

week. 

I now call our first -...-i-=iesses, Mr. F.arl Barbely and Mr. W. Randolph 

Young ~: the Federal Com:::i:nications Conunission. 

. . 
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G:;NE~Al CCUNSa o;: THt: DEPARH.~ENT OF Dl:F(:NSE 

WA5rilNGTON, D. C. 20301 

?-!arch 3, 1976 

Honorable Bellas. Abzug,~Chairwoman 
Gov~~nment In£orznation and Individual 

Rights Subco;rnnittee 
Committee on Goverr..ment Operations 
Rayburn House Office-Building, Room B-349-B-C 
Washin_gton, D. c. 20515 

Dear Chairwoman Abzug: 

This letter is intended to supplement two earlier letters 
from Deputy Secretary Clements to you dated 18 Febr~ary 1976 
and 23 February 1976 respectively. 

We wish by this letter to reconfirm to you and ;to the 
members of your Corr.mittee the willingness of the of~icials 
of this Department and of the National Sequrity Age1'CY to 
cooperate in every appropriate way to satisfy your QOrnrnittee's 
requirements for documents and testimony as they af~ect the 
activities of United States citizens. 

As you know, during the past two days representatives of 
this Department, the National Security Agency, the ·Department 
of Justice and the FeC.eral Bureau of Inve·stigation met with 
several of your Cor.mtittee' s staff on two separate oc·~asions 
to discuss in detail the list 6£ topics and information which 
cocld appropriately be furnished the Committee. In addition, 
we addressed the national security concerns relating to 
testimony and documents sought by your Comrr.ittee. 

At these meetings, we offered to conduct agency briefings, 
and provide background informational documents to the Committee. 
Our of fer .included a specific and detail~d list of those topics 
on which we believed that open session testimony would be 
appropriate. In addition, we specified those topics which, 
for those reasons previously stated to your Committee, were 
only appropriate for discussion in executive session. 

For the record, the following is a summary of the proposals 
which we made during these recent discussions. In open session, 
NSA is prepared to testify on certain aspects of its inter­
national co~~ercial traffic operations insofar as they may 

.. 
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affect the co::r:run.icatio~s of United States citizens. -NSA is 
prepared to state tha~ in these operations the communications 
of United States citize...~s are sometimes inadvertently acquired 
and to testi=y as to current directives which pertain to the 
processing of and handling of ~his type of traffic•when it is 
acquired. Adc.iti.onally, NSA is prepared to testify on one 
method of collecting international commercial traffic which 
wa$ discontinued in May 1975, the so-called operation 
"Shamrock." 

NSA is also prepared to testify on the so-called watch 
lists which were in effect between 1967 and 1973 and which 
did contain names of United States citizens. NSA will discuss 
from whom the names were received, the number of names involved 
and NSA's dissemination of information pertaining to these 
na.rnes. NSA will. also give a generic description of the 
categories of names. 

It is understood in the fo·regoing that NSA will not 
discuss sophisticated collection or processing techniques 
associated with these operations. In closed session NSA is 
prepared to elaborate in more detail on the above and to 
discuss the procedures involved when a United States citizen 
or entity is discussed in foreign governmental traffic. 

At the same meetings representatives of the Federal 
Bureau of Investigation also outlined areas which might also 
be the appropriate subject of both open and executive session 
testimony. The Federal Bureau of Investigation offered to 
furnish testimony in open session as to the procedures, policy 
and utilization of interna.tional "drop copy cable traffic." 
The Bureau also offered to testify concerning the "watch lists" 
and to provide a generic breakdown of the categories of t 
individuals or entities which appeared on those lists. 
Testimony would also be provided concernin_g the dissemination 
policies with respect to any information obtained by FBI 
communications intelligence activities. Additionally, in 
executive session the Bureau is willing to testify generally 
concerning the intercept of international cable traffic and 
in greater detail about the watch lists and the "drop copy 
cable traffic" operation. 

National security concerns would, of course, in any 
event preclude identification of foreign countries which may 
have been the object of communications intelligence activities. 

We noted during our discussions that the testimony of the 
private communications carriers might also raise serious 

. . 
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national secu.ri-=::- concerns, especially if they should ·be 
ques~ioned abo~t tarseting of any foreign governmental 
organizations. ~u.ri:he~ore , we indicated that the companies 
themselves rrJ.~Z:t not be in a position to identify sensitive 
communications intelliger.ce information. 0 

As was clearly stated by us at the recent meetings with 
your staff , wa are quite sympathetic with the objectives of 
your Committee. We are concerned, as we are assured you are, 
that in connection with your inquiries all appropriate steps 
be taken to insu=e that the Committee's investigation does 
not impinge upon important national security interests. 

We will be pleased at your convenience to engage in 
further discussions looking toward agreement between the 
Committee and ourselves regarding the matters appropriate 
for, and the procedures applicable to, testimony during 
open a.~d executive sessions. 

We have been authorized by the . Department of Justice to 
state that that Department joins in the statements made in 
this letter. 

Richard A. Wiley 

t 

. . 
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CHRONOLOGY OF REQUESTS BY ABZUG 
SUBCOMMITTEE TO NSA 

Date of Request 

March 9, 1976 

March 7, 1976 

February 24, 1976 

February 20, 1976 

February 9, 1976 

February 4, 1976 

February 3, 1976 

Description 

Letter asking NSA 1 s interpretation of several 
statutes: 18U.s.c. 798, sou.s.c. 403, 
PL 86-36. 

Abzug staffer requests names of all U.S. 
citizens on the Watch List. (Request made 
orally at meeting of Abzug's staff and 
representatives from DoD, Justice, and FBI.) 

Letter requests continuation of moratorium 
on record destruction. 

Letter request for NSA regulations governing 
classification and declassification. 

Letter requesting answers to 21 questions, in 
the following two categories: 

(a) Classification policies, especially 
relating to COMINT material. 

(b) Interception of communications 
handled by commercial common carriers and 
relations of NSA to these companies. 

Subpoena duces tecum to Joseph J. Tomba, NSA 
employee to deliver all records available to him 
relating to interception of interstate or foreign 
communication. 

Telephone reque 
for NSA regulati 
declassification. 

. . 

to NSA aide by Abzug staffer 
s governing classification and 



Date of Request 

January 30, 1976 

November 14, 1975 

November 6, 1975 

2 

Description 

Letter request for report of House Select Committee, 
citing FOIA. 

Oral request of Abzug staffer to NSA for a 
detailed explanation of what information about cable 
interception must remain classified and the reasons 
for this requirement. 

Letter request to Gen. Allen to appear before 
subcommittee to discuss guidelines as to what 
portions of the inquiry into cable and telex 
interception should take place in closed session. 
(Repeat of letter requests made on October 30 
and October 24, 197 5.) 



THE.WHITE HOUSE 

WASHINGTON 

March 18, 1976 

TO: CHARLIE LEPPERT 

FROM: MIKE DUVAL 

FOr your information XX 

CCmmenta; 



TO: 

F.BOM: 

THE .. WHITE HOUSE 

WASHINGTON 

March 15, 1976 

CHARLIE LEPPERT 

MIKE DUVAL 

For your information -------
Comments: 

Here is the list of requests 
from the Abzug Subcommittee 
to FBI and NSA. I understand 
that Pete Mccloskey wanted 
this. 
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THE WHITE HOUSE 

WASHINGTON 
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THE WHITE HOUSE 

WASHINGTON 

March 18, 1976 

MEMORANDUM FOR MIKE DUVAL 

FROM: MASON CARGILL 

SUBJECT: Meeting with Lawyers for Cable Companies 

I attended a meeting this morning in Dick Wiley's office which was 
attended by lawyers for the cable companies which have been dealing 
with the Abzug Subcommittee. Present also were representatives from 
NSA and Justice. According to the company lawyers, there are no 
outstanding document requests to the companies from the subcommittee 
nor any company witnesses scheduled to testify. However, the 
subcommittee has indicated that past company witnesses are still 
subject to recall. The lawyer for ITT indicated that he had supplied 
the subcommittee with the following types of documents: official 
tariffs, internal instructions to employees, contingency plans for 
the institution of wartime censorship, and internal memos about 
customer inquiries as to whether their cables were intercepted. 

Most of the meeting was devoted to a lawsuit which has been filed 
jointly against NSA and the cable companies by Morton Halperin 
and others alleging illegal interceptions. An immediate problem 
has arisen out of interrogatories addressed to the companies, the 
answers to which might contain classified COMINT material. It 
was decided that DoD will send a letter to the companies requesting 
that it be allowed to review the answers before they are filed in 
court to determine whether they contain classified information. If 
they do, the companies and DoD will seek to withhold the answers on 
this basis. It was agreed that the company lawyers should receive 
clearances from NSA to facilitate their work. 

After the departure of the company lawyers, Dave Lowman of NSA 
announced that he had just been called by Congressman McCloskey 
who had son1e new information on subcommittee activities. McCloskey 
said that Abzug had asked him to drop the complaint he was planning 
to file against her with the Ethics Committee, apologizing for her 
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intemperate statements to him. She said she hadn't been feeling well 
recently. McCloskey indicated that he desired a letter from NSA or 
DoD offering to brief the subcommittee on the watch list and current 
procedures designed to minimize interception of U.S. citizens. He 
feels that this briefing and perhaps a copy of the watch list will 
completely satisfy Ms. Abzug. NSA indicated that the watch list 
should not be supplied and will prepare a paper explaining why • 

• 



THE WHITE HOUSE 

WASHINGTON 

March 25, 1976 

MEMORANDUM FOR: JACK MARSH 

FROM: MIKE DUVAL 

SUBJECT: ABZUG HEARINGS 

Jack, I got a call from Bob Andrews yesterday concerning 
the meeting they had with Mccloskey on the Abzug hearings. 

Defense had gotten clearances from all the agencies to show 
the Abzug Committee members a copy of the "watch list". This 
is pursuant to Pete's idea that with such an offer the Com­
mittee members would be willing to drop the NSA· issue. 

However, Mccloskey has since changed his mind and now believes 
that our best strategy is to simply let the Abzug matter drop 
for the time being. Pete points out that the Brooks Committee 
has only one hearing scheduled between now and the time that 
Bella Abzug files for the Senate race in New York, and that 
the NSA/FBI issue is not on the agenda. Accordingly, he 
feels that there's no sense in making any offers at this 
time and we should just sit tight. Defense and Justice are 
apparently going to follow this advice. 

See also a memo from Tim Hardy on the issue of ACDA briefings. 

cc: Charlie Leppert '"'4 



MEMORANDUM FOR 

THROUGH: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

March 25, 1976 

JACK MARSH 

MIKE DUVAL~ 

TIM HARDY,{~ 
SUBJECT: ACDA Offer to Brief House Government Operations 

Committee 

BACKGROUND 

As you know, Mr. Ikle and Mr. Lehman of the Arms Control 
and Disarmament Agency have offered to brief the House Government 
Operations Coilllllittee (including Ms. Abzug) on their Agency's 
need for intelligence. 

I have talked to Mr. Lehman about the content of such a briefing. 
It would focus on the nuclear proliferation problem. ACDA, if 
adequately forewarned, may be able to prevent countries beginning 
to develop nuclear arms capabilities from getting started. The 
briefing would note that one major source of information is 
conununications between American companies, whose hardware 
and expertise is necessary to development of nuclear programs, 
and foreign governments. Such information may be obtained 
through NSA interceptions. 

I have talked to Bob Andrews at Defense about the current 
status of the Abzug hearings. They seem becalmed. The subcommittee 
staff is not presently pressing for any information. No hearings are 
yet scheduled. The full committee has not yet placed the contempt 
motions on its agenda. Rep. McCloskey has received assurances from 

'the staff that he will be informed of any hearings at least a week in 
advance and of any information requests. 

'" 
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ANALYSIS 

An ACDA briefing may be helpful at some point because the 
Agency's bureaucratic roles as the proponent of arms control might 
appeal to some Congressmen who are not generally sympathetic 
to the needs for intelligence. On the other hand, any briefing like 
this may serve to spark Ms. Abzug' s interest rather than moderate 
it. Two possibilities indicate the risks that might be involved: 

(1) The Subcommittee could become interested in the extent 
to which conun.unications of American companies are intercepted, 
how it is done, where, etc. 

(2) Although beyond the scope of its jurisdiction, the sub­
committee might want to press ACDA to find out what it knows about 
nuclear development in various countries and the extent of American 
corporate cooperation. 

RECOMMENDATION 

It seems an inappropriate time in the continuing negotiations 
with the Government Operations Committee to make use of the ACDA 
briefing. The pace of the investigation may be slowing down. Extra 
information given to the Committee now might spark more, rather than 
less, scrutiny. 

The ACDA offer should be held in abeyance. It might be 
quite useful in the future. Rep. McCloskey should be made aware 
of the possibility of such a briefing being given. 

• 
""'·· 



'PAUL N. McCLOSKEY. JR. 
~&:# ---

t~ A llrlll:ln~5 CANNON Bult.DING 

12TH 01STR1CT, CALIFORNIA ,,, ,.._.,.,,._.. WASHINGTON, 0.C. Z0!515 

(2.02) 22.5-5411 

COMMITTE'£ ON 

GOVERNMENT OPERATIONS 

AND 

COMMITT.EE ON 

MERCHANT MARINE 

ANO FISHERIES l 

<trongrcss of tbe ~nittl.l ~tates 
~'ouiit of ltepresentatibe~ 

masbington, li).Qt. 20515 

April 5, 1976 

Mr. Thomas S. Martin, Special Assistant 
Civil Division 
Department of Justice 
Constitution Avenue and 9th Street 
Washington, D.C. 

Dear Mr. Martin: 

DISTRICT OFFICE: 

30!$ GRANT AVENUE 

PALO AL TO, CALIFORNIA 94306 

(415) 326-7383 

It appears thus far that the tactics we worked out in our meeting 
on March 23rd are working. Mrs. Abzug has scheduled no further subcom­
mittee meetings until April 13th, at which time we are going into the 
COINTELPRO program rather than the cable interception problem. This 
would seem to indicate that no cable interception hearings can be set 
until the week of April 19th, at the very earliest. Also, Mrs. Abzug 
has sent me the enclosed letter, indicating agreen1ent, at least in 
principle, of a week's notice. 

I would like to use this grace period to prepare a concise descrip­
tion (and criticism) of the NSA/FBI cable interception program as described 
in the Project Shamrock report and the events thus far presented to our 
subcommittee. 

More importantly, I would like to recorn::.end specific and effective 
legislation to: 

(1) clarify the FCC's jurisdiction and responsibility 

(2) define "lawful authority" and the warrant requirements which 
should apply to any future cable interception traffic and 

(3) define with precision the Commander-in-Chief's power with 
respect to protecting the national security, yet preserving 
a balance with the rights of privacy of individual citizens. 

In this connection, I have found most helpful the enclosed memoranda 
of legal authqrity which I believe was prepared by someone at DOD. 

I would welcome any additional thoughts you may have on legislative 
principles which might be considered with respect to the three points 
above. If I can come up with a tentative framework for responsible 
legislative changes, I would think we might be able to spend the balance 
of the year in consideration of such legislation, rather than in the 
less-productive type of fishing expedition the subcommittee embarked upon 
in late February and March. 
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Thank you for your continuing cooperation and assistance. 

PNMcC:dd 
Enclosure 

Best regards, 

Paul N. Mccloskey, Jr. 

cc: Mr. Richard A. Wiley, General Counsel 
Department of Defense 

Mr. Dave Lowman 
National Security Agency 

Mr. Jack Marsh 
The White House 

Mr. Charles Leppert 
The White House 

.. 
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.JOHN CONYE"S, J"·• MICH. 
TORBERT H. MACDONALD. MASS. ~ NINETY-FOURTH CONGRESS 

PAUL N. MCCl..OSKEY, J ... , CALIF. 
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MICHAEL HARRINaTON, MASS. 
ANOlltEW MAGUIRE, H.J. 
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~oust of l\epresentatibtU 
GOVERNMENT INFORMATION AND INDIVIDUAL RIGHTS 

SUBCOMMITTEE 
OF THE 

COMMITTEE ON GOVERNMENT OPERATIONS 

RAYBURN HOUSE OFFICE BUILDING, ROOM B-349-8-C 
WASHINGTON, O.C. 20515 

April 1, 1976 

Honorable Paul N. Mccloskey, Jr. 
U.S. House of Representatives 
Washington, D.C. 

Dear Pete: 

This is in response to your letter of March 23 regarding 
your attendance at the Law of the Sea negotiations between now 
and May 7 and also our investigation into the interception of 
communications by Federal agencies. 

We will of course make every effort to give you as much ad­
vance notice of hearings as possible. I note in this connection 
that Gordon Earle of your off ice has already been informed of a 
hearing on H.R. 12039 and H.R. 169 which is tentatively scheduled 
for Tuesday, April 13. 

225-3741 

As for the investigation, we fully expect to receive all rieces­
sary and relevant material from the NSA, the FBI, and any other 
appropriate agencies. As I have stated on numerous occasions, we 
will receive all such material subject to the Rules of the House. 

With warm regards, I am 

. . 
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STATUS OF LAWS AFFECTING PROVISION DY INTERNATIONAL COMMUNICATIONS 
CARRIERS OF COMMUNICA'rIONS TO U. S. GOVERNMENT 

The· question here is whether there is any statute which 
explicitly authorizes or precludes the provision by the ·inter­
nationai common carriers of certain international communications 
to a government agency which is authorized by the President to 
conduct cowmunications i~tel1igence activities for the U. s. 
Government. 

As far back as the· Spanish American War , 1890, messages 
were provided by internationa1 cowmon carriers to government 
agencies for intelligence purposes. The next most significant 
activity involved the famous ''Zimmerman" Telegram in 1917. Aft:er 
the end of World War I, the activity continued and was reported 
on by Herbert o. Yardley, who ran the program for the Department 
of State. However_, the operation was closed down by Secretary 
of State Stimpson not on the basis of law but on the basis that 
"gentlemen do not read other gentlemen's mail ." 

In 1933 and 1934 t~o acts were passed by the Congress which 
bear on the question . Tho first was a law which is now codified 
as Title ~8 u.s.c. 952. This law provides a $10,000 fine or 
imprisonment for not more than ten years for any federal employee 
_!lho publishPs or furnishes to another "any code or matter, or 
any mutter which was obtained while in the process of transmission 
between an forei n overnroent and its diplomatic mission in the 
.!!._nited States.,, The speci ic J..n en o i. s eg i a t!on was to 
prevent Herbert O. Yardley from publishing a second book disclos­
ing ~uch information gleaned from his organization ' s processing · 
of messages obtained from international commercial carriers. 
The Congress did not.act to outlaw the activity - rather the clear 
irnplicatio · that the activity was considered legitimate since 

er strong er rn na sane on was p n i of 
intelligence derived from.this source. There wa-s no criticism of 
the activity during debate on the bill - only concern that it 
might apply to others such as newsmen - once that problem was 
resolved the bill was passed by a voice vote. 

The other early law which bears on this question is the 
Communications Act of 1934, and specifically what is now codified 
as Section 605 of Title 47 of th~ u.s. Code . The intent of this 
part of the Act was to protect communications handled by common 
carriers from private abuse. The provision prohibits an employee 
from divulging or publishing the contents of any interstate or 
foreign · communication except to certain persons including a 
category "pn demand of other lawful authority. " · There is no 

/· 
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prov~sion in the Communications Act of 1934 or in its legislative 
history to indicate that the Congress intended the prohibitions. 
of this law to app1y to the communications intelli · 
which the Congress had protected by the law now 18 u.s.c. 952) 

_wl1icli it h~d pttsse<l a year before in f9t~ ... W1!ile there is no case 
law precisely on t~e question of the in ernational common carriers 
provid.ing copies of messages to a government agency, there are 
a number of cases which have held that wiretaps by ··the government 
for foreign intelligence purposes are not proh·ib'ited by Section 
605. As will be discussed later, this section was amended in 1968. 
in conjunction with passage of Public Law 90-351 to limit its 
application to radio communications vice telephone communications 
and to explicitly incorporate the national security exception 
contained in Public Law 90-351 (18 u.s.c. 25li(3)). 

Although some individuals were concerned with the ambiguities 
now presented by Section 605, messages were again obtained by 
mi1itary signals intelligence activities in the late 1930~s 
·from cooperating cable companies. One of the more famous cables 
obtained directly from a company was the message sent by the 
Japanese from Hawaii over commercia1 facilities reporting 
destruction of their codes. With the outbreak of war the concerns 
related to Section 605 disappeared as government censorship 
authority was implemented . 

Subsequ~nt to the end of World War II, arrangements with 
international commercial carriers were continued. Concern with 
respect to Sec~ion 605 was again raised by some. Consideration 

· was given to seeking an amendment to 605 . [On the other hand a 
study of 605 was conducted by competent counsel which concluded 
that 605 did not apply to signals intelligence activities.] 
Indeed, in debate on the floor of the Senate over a law concerning 
wiretaps, those opposing a positive grant of authority won the · 
day on the basis of an argument that the executive branch had an 
adequate basis to conclude that Section 605 did not apply to 
signals intelligence activities or in the alternative that if it 
did, the provision of 605 related to demand of other lawful 
auhtority was an adequate basis 'for continuing the activity. 
Indeed documentation eY.ists that the Attorney General and the 
President 0£ the United States personally appr9ved the original 
peacetime request to the carriers to provide me ssages to the 

_agents of the President . Since Section 605 already dealt .with 
provision of messages to a court, it is clear that this . 
additional provision must relate to Presidential constitutional 
authority. 

The next law which ·has an important bearing on the question 
is what is now codified as 18 u.s.c. 798 . · This law, passed in 
1950, explicitly recognizes that the United States government 
conducts conununications intelligence activities, that these 

2 
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activities involve the interception of cornmu~i[a!:i=s a•:: le 
obtaining of information from such communications by other th.an 
the intended recipients, abd protects all classified Information 
concerning such activities with strong cr!min<'.11 sanction. Thus, 
the Congress acted to protect the results of activities directed 
at acquiring communications and obtaining from the communications 
of information by parties other than the intended recipients of 
the communications. To be sure the communications are those of 
any foreign government~ However, the statute defines foreign 
governments broadly, and many en ti ties falling wi thi11 the .c~tegories 
included· in that definition use the facilities of international 
commercial carriers to send communications of foreign intelligence 
interest. 

Fina11y, in 1968, the Omnibus Crime Contro1 and Safe Streets 
Act was passed~ This Act included a series of provisions now 
codified as Sections 2510 to 2520 of Title lB. These sections 
apply to oral and wire communications and have been construed by 
the courts to apply to telephone communications and oral. conversa­
tions where eavesdropping devices arc used. The primary thrust 
of the sections is to require a judicial warrant before any 
telephone tap or eavesdropping device is installed; An important 
caveat to these sections is subsection 2511(3) which states that 
"nothing contained in this chapter 9r i11 section_Ji...Q.!?_ of the 
Communications Act of 1934 shall limit the constltufional power 
of the President to t.ake such measures a.s he deems necessary to 
protect the Nation against actual or potential attack or other 
hostile acts of a foreign power, to obtain foreign intelligence 
information deemed essential to the security of the United States, 
or to protect national security information against foreign 
intelligence activities." Not only does 2511(3) provide that 
neither sections 2510-2520 of Title 18 nor section 605 of Title 
47 shall limit the }?resident's consitutional power, but it also 
provides that "the contents of any wire or ora1 communication 
intercepted by authority of ·the President in the exercise of the 
foregoing ·powers may be received in evidence" but only if such 
interception is reasonable; otherwise such contents shall not be 
used or disclosed except as necessary to implement the Presidential 
power. · · 

There has been some case law developed since the passage 
of the Safe Stree~s Act. In the case of United States v. United 
States District Court, the so-called Keith case,~e Supreme Court 
held that Section 2511(3) was not an affirmative grant of authority 
but a neutral provision which did not limit the President's con­
stitutional powers. The Court went on to find that the President 
lacked constitutional power to install a wiretap in a domestic 
case, but reserved the question with respect to national security 
and foreign intelligence. Two circuit Court cases, United States 
~· Brown, 484 P.2nd 410, and un·ited States v. Butenko, 310 ~­
Supp.66, dealt with subsection 2511(3) and natIOnal -security 
telephone wiretap situations and found that the President did have 
constitutional authority to act without a judicial warran.t. The 

I 
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rrostrecenl court decision was in a different circuit and while 
dicta in the case dealt with national sec~rity cases the decision 
in the case was that the facts reflected a domestic activity not 
a national sec~rity case and thus fell within the Reith holding. 

Thus, a review of the applicabie statutes and legislative 
histo:r;y reflect the following: 

{a) no intent by the legislative branch to apply the 
Communications Act of 1934 (Title 47) to foreign intelligence 
activities, 

(b) a prior intent by the 1egislature to protect 
information gained through such activities through criminal 
sanctions (lB u.s.c. 952) and no repeal of that provision by 
'i'itle 47, 

(c} considerable case law which has held that 47 u.s.c. 
605 was not applicable to foreign intelligence activities involving 
communications , 

(d) no intent by the legislative branch to limit the 
President's constitutional power to protect the nation against 
hostile acts of foreign powers, collect foreign intelligence , 
and protect national· security information against foreign 
intelligence activities {18 u.s.c. 2511(3)), and 

(e) case law which, although limiting the President's 
power to act in domestic cases, has preserved those portions of 
2511(3) related to foreign intelligence and hostile acts of 
foreign powers (the Zweihon c·ase notwithstanding} • 

· The confusion, if there exists any, is in the selective 
.reading by some of case law relating to domestic activities coupled 
· with a selective reading of the 4th Amendment to the Constitution. 
That provision related to unreasonable searches and seizures and 
levies a requirement of probable cause. In the sphere of domestic 
activities the courts have found a warrant required . However, in 
the foreign relations ~nd national defense areas the courts in a 
majority' of the cases have concluded that a warrant is not r~quired 
and that ~he President has constitutional po~ers to act without a 
warrant .. 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

April 14, 1976 

/ 
CHARLIE LEPPERT / l l~ 
MIKE DUVAL ~ 
ABZUG HEARINGS 

/ 

The Arms Control and Disarmament Agency people went up and 
talked to Congressman Moss to make the point that the Abzug 
hearings could jeopardize some of the intelligence that they 
are getting designed to prevent nuclear proliferation. 

Moss essentially restated the familiar Abzug litany that the 
Subcommittee is not attempting to get into any classified 
areas, but only into matters concerning the private carriers. 
In short, apparently the visit was not very helpful. 

cc: Jack Marsh 
Tom Latimer 
Rex Lee 



MEMORANDUM FOR: 

THRU: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

June 1, 1976 

JACK MARSH 

MAX L. FRIEDERSDORF 

CHARLES LEPPERT, JR.~. 

House Committee on 
Government Operations 

This is in response to your memo of May 26 concerning pending 
contempt citations before the House Committee on Government 
Operations. 

On Thursday, May 27, I discussed this matter with Bill Jones,, 
General Counsel to the Committee. Jones advised me that the 
full Committee has nothing scheduled and no requests have been 
made from the Abzug subcommittee to schedule any contempt 
resolutions for action by the full Committee. Jones further indi­
cated that he did not anticipate anything on this in the near future. 

cc: Tom Loeffler 
Pat Rowland 



THE WHITE HOUSE 

WASHINGTON MAY 2 6 1976 
May 26, 1976 

MEMORANDUM FOR: CHARLIE LEPPERT 

FROM: 

Can you find out if the contempt action the Government 
Operations Committee against witnesses who failed to respond 
to the questions of the Abzug Subcommittee are on the agenda 
for May? 

It is my understanding this was slated to come up on the full 
Committee agenda in March but was never called up and the 
next time it would come up would be during the month of May. 
Apparently it has not come up as of yet and if we can get through 
this week, it will be further delayed. 

In making any such inquiry I suggest great caution in order not 
to activate this matter in the event it is dormant. 




