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To require the disclosure of payments to foreign officials and

for other purposes.

Be it enacted by the Senate and House of Representatives of

the United States of America in Congress assembled, That this

Act may be cited as the "Foreign Payments Disclosure Act”.

DEFINITIONS

SEC. 2. For purposes of this:Act:
(a) "person" means:
(1) an individual Qho is a citizen of the United
States;
(2)’én individual who has been lawfully admitted
for permanent residence as described in sec-
tion 101(a) (20) of the Immigration and
Nationality Act,.as amended (8 U.S.C. 1101 (a)
(20)); or
(3? a legal entity, other than a poncommercial gdvernment
entity, organized under the laws of the United States
or a State or political subdivision thereof;
(b) "anything of value” means any direct or indirect gain
or. advantage, or anything that might reasonably be regarded by

the beneficiary as a direct or indirect gain or advantage, ig;wmw
g

cluding a direct or indirect gain or advantage to any othegﬁf

. %
individual or entity; i






















a foreign government, such as taxes or fees paid
pursuant to duly promulgated laws, regulations,
decrees, or other legal action.

(b) Consultation with Other Agencies.-- In de&ising the
reporting regulations, the Secretary shall consult with other
federal agencies to eliminate unnecessary duplication in
reports requi;ed by the agencies. The agencies are.authorized,
where appropriate, to combine in a single form the reports

required under this Act and under any other act.

CONFORMING AMENDMENT

SEC. 10. The provisions of this Act, other than section 9(b),
shall not apply td.payments made in connection with (a) éales of
defense articles or defense services undeér section 22 of the
Arms Export Control Act or (b) commercial sales of defense
articles or defense services licensed or approved under section 38
of the Arms Export Control Act.

PROVISIONS OF LAW
NOT AFFECTED

SEC. 11. (a) Rights and buties Under Certain Other Laws

Unaffected.~- Nothing in this Act shall be

construed as affecting the rights or dutigs arising under the

Securities Act of 1933, 15 U.S.C. 77a et seg., the Securities
Exchange Act of 1934, 15 U.S.C. 78a et seq., the Public Utilities

Holding Company Act of 1935, 15 U.S.C. 79a et seq., the Trust

Indenture Act of 1939, 15 U.S.C. 77aaa, the Investment Company

)
Act of 1940, 15 U.S.C. 80a-1 et seq., and the Investment Adviser%/ﬁi¥3¢}

Act of 1940, 15 U.s.C. 80b-1 et seqg., and any subseguent amend- =
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ments thereto. Persons subject to this Act shall be required to,




make such public disclosure of the matters described in section 3
of this Act as may be otherwise required under the statutes listed.
above. Nothing in this Act shall preclude persons reporting
pursuant to the provisions of this Act from making public disclosure
of any payment described in section 3. ‘

(b) Authority of Securitie€’s and Exchange Commission.-~ Nothing
in this Act shall be construed as affecting or conditioning the
authority of the Securities and Exchange Commission to enforce the
statutes listed in subsection (a) or to investigate violations
thereof. The Commission shall have the authority to premise
such enforcement or investigation on information received pursuant

to section 8(a) of this Act.

RIGHTS AND REMEDIES PRESERVED

SEC. 12. The rights and remedies provided by this title
shall be in addition to, and shall not be in derogation of,
any and all other rights and remedies that may exist at law

or in equity.




PROPOSED FOREIGN PAYMENTS DISCLOSURE ACT

STATEMENT OF PURPOSE AND NEED

The proposed Foreign Payments Disclosure Act was
prepared by the Cabinet-level Task Force on Questionable
Corporate Payments Abroad, created by President Ford on
March 31, 1976 to.conduct a sweeping policy review of the
questionable payments problem.

Based upon an interim report of the Task Force,
President Ford on June 14 directed that legislation be
prepared requiring reporting and disclosure of certain
payments made in relation to business with foreign
governments.

The proposed legislation is designed to help deter
improper payments in international commerce by Ameriéan
corporations and their officers; to help réstore the
good reputation of American business; to help deter would-
be foreign extorters from seeking improper rewards from
American businessmen; and to set a forceful example to
our trading partners and competitors regarding the
imperative need to énd improper business practices.

Most important, as stated by Président Ford in his

message to the Congress regarding this legislation, it:
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"will help restore the confidence of the
American people and our trading partners
in the ethical standards of the American
business community. In so doing, it can
yield substantial long-term benefits to
American business, to American foreign
policy, and to international commerce."

In deciding upon a legislative approach, the
President and the Task Force: (i) reviewed the ongoing
efforts of the federal government with regard to the
guestionable payments problem; (ii) analyzed the adequacy
of current laws in dealing with the problem; and (iii)
evaluated alternative means to strengthen deterrence of

improper payments and to increase confidence in American

business.

Ongoing Approach to the Questionable Payments Problem

The current Administration approach to the guestionable
payments problem includes both (a) vigorous enforcement of
current law and (b) pursuit of effective international
agreements.

(a) Enforcement of Current Law

Investigative enforcement activities are being
conducted by audit agencies, the Internal Revenue Service

(IRS), the Federal Trade Commission (FTC), the Department



of Justice, and the Securities and Exchange Commission (SEC).
The investigative activities of all these agencies are
ongoing -~ and the product of their investigations will
continue to emerge in accord with fair and orderly legal
process.

It is reasonable to conclude that the exposures to
date have increased thé attentiveness of responsible
enforcement agencies in general -- and that they have
increased the deterrent effect of current law thereby.

A particularly noteworthy example is provided by the

IRS's guidelines of May 10, 1976 -- requiring affidavits
concerning "slush funds," bribes, kickbacks

or other payments, regardless of form, made directly or
indirectly to obtain favorable treatment in securing
business or special concessions; or made for the use or
benefit of, or for the purpose of opposing any government,
political party, candidate or committee.

As is well known, the SEC has played a leadership
role in this area. Its prompt and vigorous actions to
discover questionable or illegal corporate payments and
to require public disclosure of material facts relating
to them, is contributing an important measure of deterrence

to such practices.



(b) Pursuit of International Agreements

The recent Organization for Economic Cooperation and
Development (OECD) Ministerial Conference adopted the
following declaratory policy:

"Enterprises should:

(i) not render -- and they should not be
solicited or expected to render -- any
bribe or other improper benefit, direct
or indirect, to any public servant or
holder of public office;

(ii) unless legally permissible, not make
contributions to candidates for public
office or to political organizations;

(iii) abstain from any improper involvement
in local political activities."

Ambassador Dent has asked the General Agreement on
Tariffs and Trade to take up the questionable payments
issue, as called for in Senate Resolution 265. The
resolution proposes negotiation in the Multilateral Trade
Negotiations of an international agreement to curb "bribery,
indirect payments, kickbacks, unethical political contribu-
tions and other such similar disreputable activities." The
U.S. has indicated that negotiation of such an agreement

is a matter of top priority.




Most significantly, the U.S. has proposed negotiation

in the United Nations of a treaty on corrupt practices.

The proposal is for an agreement to be based on the

following principles:

(1)

(ii)

(iii)

(iv)

It would apply to international trade and
investment transactions with governments, i.e.,
government procurement and other governmental
actions affecting international trade and
investment as may be agreed;

It would apply equally to those who offer

to make improper payments and to those who
request or accept them;

Importing governments would agree to
establish clear guidelines concerning the

use of agents in connection with government
procurement and other covered transactions,
and establish appropriate criminal penalties
for defined corrupt practices by enterprises
and officials in their territory:;

All governments would cooéerate and exchange

information to help eradicate corrupt practices;



(v) Uniform provisions would be agreed upon for
disclosure by enterprises, agents and
officials of political contributions, gifts
and payments made in connection with covered
transactions.

The proposal is currently under review in the UN
Economic and Social Council (ECOSOC) with a strong U.S.
recommendation that ECOSOC give the issue priority
consideration.

The U.S. objective is to have ECOSOC pass a resolution
on corrupt practiqes which will create a group of experts
charged with writing the text of a proposed international
treaty on corrupt practices and reporting that text back
to ECOSOC in the summer of 1977. The U.S. goal would then
be to forward an agreed text to the UN General Assembly for
action in the fall of 1977. |

It is the view of the President and the Task Force
that the ultimate legal basis for adequately addressing
the guestionable payments problem must be an international
treaty along the lines proposed by the United States. A
treaty is required to make the "criminalization" of foreign

bribery fully enforceable -- for, in the absence of foreign




cooperation, it would be extremely difficult, and in many
cases impossible, for U.S. law enforcement officials and
potential defendants to be assured of access to relevant
evidence. A treaty is also required to treat the actions
of foreign as well as domestic parties to a questionable
transaction. And a treaty is required to assure that all
nations, and the competing firms of differing nations, are
treated on the same basis.

In order to advance the prospects of favorable
international action with respect to the U.S. proposal,
the State Department has coordinated a special series of
direct representations to foreign governments. We will
continue to pursue a satisfactory international agreement
.by every appropriate means.

While continuing to pursue the long-term approach
toward an international agreement, it is nonetheless
necessary to supplement current U.S. law -- as indicated

by the following discussion.

Sufficiency of Current Laws

The Task Force undertook a review and analysis of
the sufficiency of current laws to deal with the problem

of deterring questionable payments by American businessmen

S



and to restore public confidence in business standards.
It concluded that current law, while providing a number
of indirect means to deal with the problem was not
fully sufficient.

It is clear that existing securities laws and the
Internal Revenue Code can have important bearing upon the
questionable payments problem -- the former by requiring
disclosure of "material" improper payments, and the latter
by denying tax deduction of illegal payments. In addition,
vigorous application of securities and tax standards is
prompting increased internal corporate accountability.

Further, the Task Force identified a range of anti-
trust provisions which might be applied to questionable or
illegal payments abroad. However, effective application
of these laws to transactions involving foreign payments
is problematical. Finally, the Task Force identified
a number of certification requirements imposed on
companies doing business abroad with federal assistance,
such as that provided by the Export-Import Bank and the
Agency for International Development. Deliberate
falsification of such certifications can give rise to

criminal liability. Nevertheless, these certification



requirements can only apply to firms Which avail
themselves of these federal assistance programs.

The Task Force is persuaded that the SEC's system
of reporting and disclosure offers substantial deterrence
to future improper practices by SEC-regulated firms. To
further strengthen the SEC's capacity to perform its wvital
functions, the Administration endorsed -- and will continue
to support the enactment of -- legislation first proposed
by Chairman Hills of the SEC. By making explicit what
is already implicit in the SEC's authorities, this
legislation can enhance the effectiveness of the SEC
disclosure system as it pertains to SEC-regulated companies
by assuring integrity of corporate reporting systems and
the accountability of corporate officials.

However, by no means all firms engaged in international
commerce are regulated under the securities laws and
subject to the disclosure requirements of the
Commission. Also, the Commission requi;es disclosure of
payments only when necessary o; appropriate for the protection
of investors. Further, it has not generally required reporting
of the name of a recipient of a material, improper payment,

a requirement which the Task Force believes can be an
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important deterrent to extorters. In addition, the
Commission's system of disclosure -- focusing as it does
primarily on the interests of the investing public =--

is not designed té respond to some of the broader public
policy and foreign relations interests related to the
guestionable payments problem.

Accordingly, the Foreign Payments Disclosure Act deals
with all U.S. participants in foreign commerce -- not just
Commission regulated firms -- and it calls for the active
involvement of the Secretaries of State and Commerce and
the Attorney General in administering a system which addresses
the full range of public policy interests inherently involved

in the guestionable payments problem.

Selection of "Disclosure" Rather Than "Criminalization"

Approach

The Task Force considered two principal competing

legislative approaches -- a "disclosure" approach and a
"criminalization" approach. While it is possible to design
legislation which requires disclosure of foreign payments
and makes certain payments criminal under U.S. law, the Task
Force unanimously rejected this approach. The disclosure-
plus-criminalization scheme would, by its very ambition, be

ineffective. The existence of U.S. criminal penalties for -
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certain guestionable payments would deter their disclosure
and thus the positive value of the disclosure provisions
would be reduced. 1In the Task Force's opinion, the two
approaches cannot be compatibly joined.

The Task Force carefully considered the option of
"criminalizing", under U.S. law, improper payments made
to foreign officials by U.S. corporations. Such legislation

would have represented the most forceful possible rhetorical

condemnation of such conduct. It would have placed business
executives on clear and unequivocal notice that such practices
should stop. It would have made it easier for some corporations
to resist pressures to make questionable payments.

The Task Force concluded, however, that the criminalization
approach would represent little more than a policy assertion,
for the enforcement of such a law would be very difficult
if not impossible. Successful prosecution of offenses =--
and fair defense in relation to such prosecutions -- would
typically depend upon access to witnesses and information
beyond the reach of U.S. judicial process. Other nations,
rather than assisting in such prosecutions, might resist
cooperation because of considerations of national preference

or sovereignty. Other nations might be especially offended
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if we sought to apply criminal sanctions to foreign-incorporated
and/or foreign-managed subsidiaries of American corporations.
The Task Force concluded that unless reasonably enforceable
criminal sanctions were devised, the criminal approach would
represent poor public policy.

Based upon analysis of the sufficiency of current
law and of the options described above, the President
decided to ask the Congress to enact legislation providing
for full and systematic reporting and disclosure of payments
'in connection with their commercial relations with foreign

governments.

Proposed Legislation

The Foreign Payments Disclosure Act will require
reporting to the Secretary of Commerce of certain classes -
of payments made by U.S. businesses and their foreign
subsidiaries and affiliates in relation to business with
foreign governments. Specifically, reports will be required
of all payments made in connection with sales to or contracts
with foreign governments or official actions by foreign
public officials, where such are for the commercial benefit

of the payor or his foreign affiliate.
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The reporting requirement covers fees of agents and
other intermediaries and political contributions as well
as payments made directly to foreign public officials.

The legislation provides that the Secretary of Commerce
shall issue regulation necessary to carry out its purposes.

These regulations shall contain a requirement that reports

include names of recipients of payments and shall establish a
threshold amount below which payments need not be reported. 2an
exception is made to this threshold concept for multiple
payments totaling the threshold amount with respect to a
single transaction. The purpose of this threshold will be

to exclude so-called "grease" or "facilitating" payments,
i.e., small payments made to éxpedite low level official
actions such as customs processing. Reporting of such

minor payments could create burdens far outweighing the
benefits sought by this legisiation. The Secretary will
further have the authority to define by regulation certain
types of payments which will not be required to be reported
because they are regular business payments not inconsistent
with the purposes of the Act, or are bona fide payments to

a foreign government such as taxes or other fees paid

pursuant to law, regulation or other legal action.




- 14 -

The Secretary is also authorized to require, by
regulation, the keeping of records necessary to carry out
the purposes of the Act and to make investigations, inspect
books and issue subpoenas as necessary and appropriate to
the enforcement of the Act.

Civil penalties are provided for failures to report
or maintain required records or negligent omissions or mis-
statements in reports filed. Criminal misdemeanor penalties
are provided for knowing failures to file or to maintain
records or to include complete or correct information in
records. Filing of a report containing false statements
or knowing omission of required information will be penalized
as a criminal felony.

Reports filed pursuant to this legislation shall be
kept confidential for one year from the date of filing
so as to protect business proprietary concerns and to
lessen possible foreign relations problems. On receipt,
however, the reports submitted to the Secretary of Commerce
would be made available to the Departments of State and
Justice, the IRS and, where appropriate, to the SEC. The
Department of Justice or the State Department can as

appropriate relay information contained in such reports



- 15 -

to authorities in foreign jurisdictions. The reports will
also be transmitted upon request and with appropriate
arrangements for confidentiality to appropriate Committees
of the Congress. After the expiration of the one-year
period, reports will be made available for public inspection
and copying unless a specific written determination is made
by the Secretary of State that foreign policy interests
dictate against public disclosure, or a specific written
determination is made by the Attorney General that the status
of an ongoing investigation or prosecution dictates against
public disclosure through other than conventional judicial
processes.

The bill will seek to avoid duplicatioﬁ of reporting
and record keeping requirements. First, it exempts sales
of defense articles or defense services under the Arms
Export Control Act from the reporting requirements. This
exemption is based upon the fact that the Arms Export
Control Act, as recently amended, provides for comprehensive
reporting to the State Department and the Congress of
information regarding payments with respect to such
transactions. Second, the Secretary of Commerce is given
authority to work with other agencies to eliminate
unnecessary duplication in reports and records. The

legislation explicitly states that it is not designed
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to amend in any way current legal requirements relating
to reporting and disclosure, enforced by other agencies

of government such as the SEC and the IRS.
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