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CENTRAL. INTELLIGENCE AGENCY
WASHIHGTON,D.C. 20505

Honorable Melvin Price, Chairman
Committee on Armed Services
House of Representatives
Washington, D.C. 20515

...

Dear Mr. Chairman:
This is in response to your request for our comments on H.R. 12006,. ·
a bill which would amend the National Security Act of 1947 to p>~ovide criminal
sanctions for unauthorized disclosure of information relating to intelHgence
sources and methods. The President proposed this legislation in hj s message
of 18 February. It was initiated several years ago by t.h:f.s Agency and has.
been extensively reviewed within the Executive branch. We strongly urge
that your Committee favorably consider this measure.
· ..

·.

,

Over the years, serious damage to our foreign intelligence effort has· ·
resulted from the unauthor~zed disclosure of information related to int(>lligence sources and methods. In most cases, the sources of these leaks have
been individuals who acquired access to sensitive information by virtue of a
special relationship of trust with the United States Government. Current la.w,
in our opinion, does not adequately cover situations where a deliberate
breach of this relationship of trust occurs. In most instances, the Government
must prove an intent to harm the United States or aid a foreign power • · The
evidence required to establish this element of the offense may require the
· revelation of additional sensitive information in open court or, at the very
least, the further dissemination and confirmation of the information which
is the subject of the prosecution. The Government is usually unwilling to
incur the additional damage which would result from such further disclosm-es.,.
. and as a result, the deterrent aspect of existing l~gislation is undermined
significant! y.
Presently, Section 102(d)(3) of the National Security Act of 1947 ~as
amended, places a responsibility on the Director of Central JntelJ:igence to
protect intelligence sources and methods, However~ no legal sanctions are
provided for him to implement this responsibility. The legislation proposed
in this bill would close this gap to the limited degree necessary to ca1~y out
a foreign intelligence program, but at the same time give full recognition
to our American standards of freedom of information and protec~jon of individual rights.

'

The proposed legislation recognizes the authority of the Director of
Central Intelligence, and the heads of other agencies expressly authorized
by law or by the President to engage in foreign intelligence activities for
the United States, to designate certain information as relating to intelligence
sources and method~ and provides a criminal penalty for the disclosure of
such information to unauthorized persons. ,
The proposed legislation is limited to individuals entrusted with the
sensitive information described in the legislation or who gain access. to it
by virtue of their position as officer, employee, contractor, or other special
relationship within the United States Government.
In order to provide adequate safeguards to an accused, ta prevent
"
damaging disclosures during the course of prosecution, and to prevent
prosecution with respect to information unreasonably classified and
designated, the legislation provides that it is a bar to prosecution if prior
to the return of the indictment or the filing of the information the Attorney
General and the Director of Central Intelligence do not certify that the information was lawfully classified and lawfully designated. This determination. is
subject to in camera review by the courts. Additionally, it is a bar to prosecution if: (a) there did not exist a procedure whereby the defendant could
.have had the information reviewed for possible declassification; (b) the
information had been placed in the public domain by the Government; and
.(c) the information was not lawfully classified and not lawfully designated
at the time of the offense. It is also a defense if the information was provided to any committee of Congress pursuant to lawful demand. The legislation also provides for injunctive relief in those instances where any person
is about to engage in any acts or practices which would constitute a violation
of the new subsection.
..
. .. . .
·
This Agency and the Department of Justice are presently discussing
certain possible minor refinements in the proposed bill. I feel strongly
that this legislation is necessary to ensure the continued effective performance
of our intelligence agencies. While we will not oppose minor changes to
perfect language or effect technical improvements, we do not believe the
bill should be modified in a manner that could change substantively what we
feel are its essential features.
The Office of Management and Budget has advised there is no objection ·
to the submission of this report from the standpoint of the Administration's
program.
Sincerely,

George Bush
Director
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January 1, 1976

FOR IMMEDIATE RELEASE

Off ice of the White House Press Secretary

---------------------------------------------------------THE WHITE HOUSE
TO THE SENATE OF THE UNITED STATES:
I return without my approval s. 2350, a bill "To
amend the National Security Act of 1947, as amended, to
include the Secretary of the Treasury as a member of the
National Security Council."
The National Security Council is one of the most
important organizations in the Executive Office of the
President. The Council's function, under the law, is to
advise the President with respect to the integration of
domestic, foreign, and military policies relating to the
national security. The President, the Vice President,
the Secretary of State, and the Secretary of Defense are
the statutory members of the Council.
In addition, the
President may, under the law, appoint by and with the
advice and consent of the Senate the Secretaries and
Under Secretaries of other executive departments and of
the military departments to serve at his pleasure.
No
President has ever exercised this latter authority.
In my judgment, enactment of S. 2350 is not necessary.
From its establishment in 1947, each President has invited
from time to time additional officers to participate in
National Security Council deliberations when matters
specifically relating to their responsibilities have been
considered.
In line with this practice, the President invites the Secretary of the Treasury to participate in
Council affairs when issues of substantial interest to
the Department of the Treasury are involved.
Thus,
existing arrangements provide for adequate participation
of the Secretary of the Treasury in National Security
Council matters.
Furthermore, additional mechanisms exist to assure
that the President receives advice which takes into account
the proper integration and coordination of domestic and
international economic policy with foreign policy and
national security objectives.
Both the Economic Policy
Board and the Council for International Economic Policy
provide the President with high level advice on economic
matters.
The Secretary of the Treasury is the Chairman of
these two bodies on which the Secretary of State also serves.
I believe that S. 2350 is undesirable as well as
unnecessary.
The proper concerns of the National Security
Council extend substantially beyond the statutory responsibilities and focus of the Secretary of the Treasury.
Most issues that come before the Council on a regular
basis do not have significant economic and monetary
implications.
more

2

Moreover, a large number of executive departments and
agencies have key responsibilities for programs affecting
international economic policy. From time to time these
programs influence importantly our foreign policy and
national security decisions. The Treasury Department
does not and could not represent all those interests.
Extending full statutory membership on the National Security
Council to the Secretary of the Treasury would not achieve
the purpose of bringing to bear on decisions the full range
of international economic considerations.
For these several reasons, I am concerned that
increasing the statutory membership of the Council might
well diminish its flexibility and usefulness as a most
important advisory mechanism for the President.
In sum, S. 2350 is unnecessary, since adequate
arrangements for providing advice to the President on
the integration of economic and foreign policy already
exist, and it is undesirable because the proposed
arrangement is inconsistent with the purposes of the
National Security Council and would lessen the current
and desirable flexibility of the President in arranging
for advice on the broad spectrum of international and
national security policy matters.

GERALD R. FORD

THE WHITE HOUSE,
December 31, 1975

# # # # #

THE WHITE HOUSE
WASHINGTON

June 19, 1976

MEMORANDUM FOR:

JACK lviARSH

THRU:

MAX L. FRIEDERSDORF

FROM:

CHARLES LEPPERT,

SUBJECT:

H. Res. 1295, Resolution of Inquiry

JR.~,.,.

Pursuant to your request, I have talked to Rep. "Doc" Morgan and
Marian Czarnecki concerning the adequacy of our response to the
resolution of inquiry. Both Morgan and Czarnecki indicated the
response was adequate and that the Committee would meet to consider the resolution on Tuesday, June 22, 1976.
Doc Morgan indicated that the resolution was subject to a point of
order and he was hopeful that this ~ssue would be raised and the resolution disapproved and laid upon the table.

THE WHITE HOUSE
WASHINGTON

June 16, 1976

Dear Mr. Chairman:
Th:s letter is in response to your request for comments on
H. Res. 1295.
It is our view that this resolution is an inappropriate instrun1ent
for considering the kinds of activities set forth in H. Res. 1295.
We believe that, regardless of the country involved, information
on any activities such as those mentioned in H. Res. 1295 should
be dealt with only by the appropriate committees of Congress
with due consideration for protecting against public disclosure
of information which could be harmful to the nation's foreign
policy and national security. In addition, the adoption of
H. Res. 1295 would be wholly inconsistent with the purpose
of Section 662 of the Foreign Assistance Act of 1961, as amended.
That provision, which resulted from the work of your Committee,
was enacted specifically to keep Congress advised of any information such as that sought in the resolution of inquiry. If the
resolution is now adopted, it would vitiate the procedures set
up for this very purpose.

Based on the above consideration, it is our belief that approval
of the H. Res. 1295 by the Committee on International Relations
and the House of Representatives would be incompatible with
the public interest.

The Honorable Thomas Morgan
House of Representatives
Washington, D. C.

THOMA~ E. ~ORGAN, rA., CHAIRMAN

Cl.tMENT J. ZABLOCKl,-WIS.
WAYNE L. HAYS, OHfO
L. H. FOUNTAIN, N.C.
DANTE B. F/l.':.CE:LL, FLA.
CHARLES C. DIGGS, JR,, MICH.
ROBERT H. C. NIX, PA.
DONALD M. f'HASER, MINN,
BENJAMIN S. ROSENTHAL., N.Y.
LEE H, HAM1L-fON, IND.
LESTER L, WOLFF, N.Y.
.JONATHAN B. DINGHAM, N.Y.
GUS YA.TRON, PA.
ROY A, TAYLOR, N.C.
MICHAEL HARRINGTON, MASS.
LEO J, RYAf(, CALIF.
DONALD W. tliEGLE, JR, MICH.
CARDISS COLLINS, ILL,
STEPHEN J. SOLARZ, N.Y.
HELENS. MEYNER, N.Y.
DON BONKEK, WASH.
GERRY E. STLIDDS, MASS.

WILLIAM S. BROOMFIELD, MICH.
EDWARD J, DERWINSKI, ILL,
PAUL FINDLEY, ILL.
JOHN H. BU~HANAN, JR., ALA.
J, HERBERT BURKE, FLA.
PIERRE S, DU PONT, DEL.
CHARLES W. WHALEN, JR., OHIO
EDWARD G. BIESTER, JR., PA.
LARRY WINN, JR., KANS.
BENJAMIN_ A. GILMAN, N.Y.
TENNYSON GUYER, OHIO
ROBERT J, LAGOMARSINO, CAL.IP',

<t1ougrcss of t11c ~uitcn ~±ates
Oiommifue .011 ~1ttenmffo1ml ~daifou~
~ouse of 2Ri-prrsetthrliues
~nslyht;Ston, !LO!.

20515

June 14, 1976

MARIAN A. CZARNECKI
CHIEF OF STA.FF

The Honorable Gerald R. Ford
President of the United States
The White House
Washington, D.C. 20500

JUN 14 1976

Dear Mr. President:
I am writing to request your comments on a resolution
of inquiry which was introduced in the House on Friday,
June 11, 1976, and referred to the Committee on International
Relations.
Enclosed are two copies of the resolution, H.Res.
1295, directing the President to provide the House of
Representatives certain information with respect to any payment made by the United States to influence Italian politics.
As you know, the Counnittee must act on this resolution
within 7 legislative days beginning today. We will appreciate
receiving your comments as soon as possible but no later than
Thursday, June 17, 1976.

Sincerely yours,

Chairman
TEM:rkbm
Enclosure
CC:

The Honorable Henry A. Kissinger
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ME~MORANDUM

NATIONAL SECURITY COUNCIL

July 23, 1976

JUL 2 6 1976
MEMORANDUM FOR:

MAX FRIEDERSDORF

FROM:

LES JANK.Av

SUBJECT:

hnpending Congressional Action on
Executive Agreements

As you will recall the President met with Senator Case and Representative
Zablocki a year ago in June and elicited their agreement to delay legislation. concerning executive agreements (EAs). This issue is once again
alive.. Chairman Morgan is sponsoring H. R. 4438, which would require
the President to transmit to Congress copies of EAs that concern national
commitments; should Congress pass a concurrent resolution expressing
disapproval of an agreement, it would be nullified. Senator Clark is
sponsoring S. Res. 486, which reaffirms the constitutional treaty power
of the Senate by restricting the scope of EAs. Of the two resolutions,
S. Res. 486 is the most extreme, permitting the Senate to require
significant political, military, or economic commitments to be submitted as treaties.
Over the past three weeks, both Zablocki and Clark have held hearings
on their legislation; Zablocki 1 s concluded this week. Eight persons
testified in favor of such legislation:
Historian Arthur Bas tor, University of Washington, stated that
the intent of the Framers was that Congress has a right and responsibility
to demand that EAs be subjected to scrutiny by either the Senate or both
Houses, and to disallow it if it constitutes a commitment that Congress
has not made, and is not willing to make.
-- University of Chicago Law Professor Gerhard Casper found the
framework 11 legislation of H. R. 4438 an attempt to implement.Constitutional powers, and create a reasonable balance between the Executive and
Legislative branches.
11

-- ABA Chairman John Laylin questioned the right of Congress to
subject to its veto EAs made pursuant to a treaty or the Constitution~·~;>>,
not those made pursuant to legislation.

,.:,:~
'<':·

··

-2-

-- Raoul Berger, who wrote a book on executive privilege, stated that
the President is not constitutionally empowered to enter into EAs unilaterally,
unless they are based on his treaty pow.er.
-- Lawyer Ann Holland stated that the Constitution does not prohibit
the use of the legislative veto over EAs; she advocates the provisions of
H. R. 4438.
- - Former Ambassador to Romania Leonard C. Meeker argued that
H. R. 4438 should be enacted only if a determined effort to create joint
branch cooperation fails.
-- Fletcher Law Professor Ruhl J. Bartlett supported H. R. 4438,
believing that Congress' role in foreign policy should be increased, and
Presidential EAs should be congressionally examined.
- - With regard to Clark's S. Res. 486, Arthur Bas tor, taking a strict
constructionist view, cited references of the Framers' intentions with
regards to the branches' powers; in short, the Executive has usurped prerogatives, and the Senate must reaffirm them.
- - Princeton Professor Richard Falk stated that S. Res. 486 could
provide a valuable additional legislative step towards the roles of both
branches in the setting of significant commitments to foreign governments.

In support of the Administration's position, State Legal Advisor Monroe
Leigh, Assistant Attorney-General Antonin Scalia, and University of
Virginia Professor John Norton Moore cited constitutional and legal
references to show that the Congress would seriously encroach on
Executive power by these resolutions. ·
One more day of hearings will be held this next week on S. Res. 486. While
Clark appears willing to move cautiously, members of the HIRC strongly
feel that H. R. 4438 will be reported. Some revisions have been suggested
for both resolutions, which could make them a few degrees more acceptable
to the Executive. It was felt by those in favor of the legislation that the
Executive 1 s promise of consultation and cooperation had not been fulfilled.
I will keep you posted on further developments, but I feel that we are headed
for another tug-of-war, because Zablocki, Morgan, and Clark all strongly
feel that the Executive won't cooperate and consult, unless it is bound to
do so. You may wish to alert the President to this cloud on the horizon.

cc:

Phil Buchen ·
_.fi'f11 Kenda 11
Charlie Leppert

