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On Thursday, September 11, the Subcommittee on Administrative 
Law and Governmental Relations will begin hearings on H.R. 15 and 
other related Lobby Disclosure bills. It is expected that the 
entire hearing on that day will consist of testimony from the House 
sponsors and including Congressman Railsback, Chainnan 
Rodino and Congressman Kastenmeier. On Friday, the 12th, the tenta
tive plan is to hear witnesses from the Department of Justice, the 
General Accounting Office and Federal Energy Administration. Hear
ings will follow on September 18 and 19 with the witnesses at that 
time being from major interest groups including: Common Cause, 
Chamber of Commerce, the AFL/CIO and the Wilderness Society. Addition
al hearings are planned but not yet scheduled. 

Consequently, I thought that the following preliminary analysis 
might be useful for you to have at this time. Specifically, the 
purposes of this memorandum are: (a) to identify the most notable 
loopholes in the existing Federal Regulation of Lobbying Act (2 U.S.C. 
§261-70; 60 Stat. 839-842); (b) to outline the major features of the 
Railsback-Kastenmeier bill (H.R. 15); and (c) to discuss possible 
Constitutional arguments that could be used against provisions in 
H.R. 15. 

• 
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A. Loopholes: 

(1) Under the existing law an organization must ·"solicit, 
co11 ect, or receive",. funds to come under the coverage of 
the statute. So, an organization which merely expends its 
own funds in a lobbying effort> avoids coverage under the 
law. 

(2) Under the "Principal Purpose 11 doctrine enunciated in the 
U.S. v. Harriss, 347 U.S. 612(1954), an organization must have 
as its main purpose the influencing of legislation before 
Congress to come under the ambit of the statute. 

(3}The 1946 law applies only to attempts to influence legis.:. 
lation. It does not cover attempts to influence decisions 
or rulemaking by the Executive Branch or Federal regulatory 
agencies. 

(4) The existing lobby statute does not cover efforts to 
influence legislation by personnel in the Executive Branch 
or ~obbying which may be done by other government officials 
(i.e. state and local government). 

(5) There is little or no enforcement provided for in the 
1946 law. It merely requires that lobbyists, who come under 
the coverage of the statute, register and file periodic re
ports with the Clerk of the House and the Secretary of the 
Senate. Their's is a custodial function; there is no require
ment that they investigate into the accuracy of the reports. 

(6) The Harriss decision also interpreted the 1946 law to 
mean that there must be direct conmunication or contact with 
a member of Congress for an act to constitute lobbying. · 
Consequently, the general view is that contact with.Congression
al staff members or the generation of a grass roots lobbying 
effort (such as a letter writing campaign) does not constitute 
coverage under the 1946 law. .. 

B. Public Disclosure of Lobbying Act of 1975 - H.R. li 

(1) Lobbying - is .. a communication or the solicitation or em
plo.YJT'~nt of another to make a conmunication with a Federal 
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officer or employee in order to influence the policymaking 
process". Section 2(9). This definition aims at filling a 
much criticized loophole in the existing law by covering 
indirect lobbying as well as direct communications. In U.S. 
v. Harriss, 347 U.S. 612(1954), the Supreme Court interpreted 
the 1946 law to mean that there must be direct communication 
or contact with a member of Congress for an act to constitute 
lobbying. 

(2) Lobbyist - One must meet both income and expenditure tests. 
They are: (A) receives income of $250 or more for lobbying 
during a quarterly filing period (a calendar quarter); (B) 
receives income of $500 or more for lobbying during four con
secutive filing periods; (C) spends $250 or more for lobbying 
during a quarter (personal travel expenses excepted); and 
(D) spends $500 or more for lobbying in four consecutive filing 
periods.2 Section 2{10)(A)-(D). 

(3) Exceptions - 11Lobbying 11 in H.R. 15 does not include the 
following: (A) testimony before a Congressional Comnittee or 
an appearance before or the submission of a written statement 
to an Executive agency at its request; (B) any communication 

l 11Policymaking process" is defined in Section 2(2) of the bill 
as "any action taken by a Federal officer or employee with respect 
to any bill, resolution, or other measure in Congress, or with respect 
to any rule, adjudication, or other policy matter in the executive 
branch. 11 The aim is clearly to cover lobbying not only before the 
Congress but in the Executive Branch as well. However, this definition 
raises Constitutional questions of due process and overbreadth, due 
to the vagueness of phrases like 11any action taken" and "other policy 
matter 11 in a criminal statute. Is one on notice as to what type of 
conduct is covered and forbidden? Connally v. General Construction Co., • 
269 U.S. 385, 391(1925); Gr~vned v. City of Rockford, 408 U.S. 104,108-
9(1972). 

2The intent of the sponsors was to have each of the four t;sts 
apply in the disjunctive so that if they fell under any of the four 
categories, you had to file as a lobbyist. However, the way the bill 
is drafted these four criteria can be read to mean a conjunctive test, 
i.e. that one must meet all four criteria before he has to file. 

- ·' . 
. ; 
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or solicitation by a Federal officer or emp1oyee;3 (C) any 
corrmunication or solicitation within the nonrtal course of 
business by newspapers4 periodicals, radio and television, 
or by book publishers. Section 2(9)(A)-(C}. Regarding 
exception 11 (C) 11 for the media, it should be noted that 
"advertising" is included along with 11 news 11 and 11editorial 
views". Presumably advertising is included so as to make 
it clear that a newspaper would not have to register as a 
lobbyist just because it carries an advertisement intended 
to inf1u5nce some aspect of the policymaking or political 
process. 

(4) Registration - Within 15 days after becoming a lobbyist, 
one must file a "notice of representation" with the Federal 
Elections Commission. The Commission is the designated en
forcement agency under H.R. 15. This notice of representation 
must include the following (as well as any additional 1nfonnation 

3t1ote that lobbying by State or local officials is not an ex
ception. So> for example, a mayor who repeatedly contacts HUD re
gar.ding his __ city's urban renewal application would have to register 
as a lobbyist. lobbying by such officials is excepted in the 
Kennedy-Stafford bill (S. 815} and in the Metcalf bill (S. 2068}. 

4This exception, however, does not extend to publications of a · 
11 voluntary membership organization• like the Farm Bureau, the Chamber 
of Commerce or the Sierra Club. Solicitations or communication by 
such groups would be fonns of indirect lobbying under H.R .. 15 and 
would be covered. 

5rhe Subcormnittee may want to consider a number of additional 
exceptions, so as to eliminate many of the potential First Amendment 
arguments against the bill. For example, Senator Metcalf's bill 
(S. 2068) includes the following exceptions: 
--"A corrmunication by an individual> acting solely on his own behalf, • 

for redress of his grievances or to express his own opinion;" 
--"A co11111unication by an attorney of record on behalf of any person made 

in connection with any criminal investigation or prosecution of such a 
person; 11 

--"A corrmunication which relates to the status, purpose, or effect of 
a decision." 
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the Commission might prescribe}: (1) the lobbyist's identity; 
(2) the identity of his employer or identity of those on whose 
behalf he will perfonn his services; (3) a description of the 
financial tenns and conditions under which he is retained; (4) 
list each aspect of the policymaking process he expects to seek 
to influence, who will be contacted, the form of communication 
to be used, and what his position will be;b (5) identify each 
person expected to act as an agent for the lobbyist, including 
the financial arrangements and those aspects of the policymaking 
process the agent-lobbyist is expected to seek to influence; 
(6) in the case of a voluntary membership organization, the 
approximate number of members and a description of the methods 
by which the decision to lobby is made. Section 3(1)-(6). 

(5) Recordkeepins - Each lobbyist is required to maintain cer
tain records, wh1ch will be available to the Commission for 
inspection for at least a period of two years from the date 
of recording. .They shall contain the following infonnation: 
(1) total income received by the lobbyist and the amount 
attributable to lobbying;7 (2) identification of each person 
from whom income is received and how much {in the case of 
voluntary membership organization, the identity .. of the individ
ual member need only be recorded if it exceeds $100 during the 
quarterly filing period); (3) the total expenditures, itemizing 

6Here again, due process-vagueness problems are raised. Does a 
lobbyist-always know in advance what issues he will seek to influence 
and what persons he will have· to contact? Can one reasonably be ex
pected to comply with this requirement? A criminal penalty--a $5,000 
fin~ and up to 2 years imprisonment--can be imposed for a knowing will
ful violation of Section 3 requirements. See Section lO{a) of the bill. 

7why total income received and not just the income attributable 
to lobbying? 

8The listing of members contributing $100 or more in a quarter, 
which is also required in the reporting provisions (Sec~ 5), raises 
Constitutional questions with regard to associational freedom and 
the right to privacy. In a number of decisions the Supreme Court has 
found the requirement of disclosure of membership lists to violate the 
First Amendment. NAACP v. Alabama, 357 U.S. 499(1958); Bates v. little 
Rock, 361 U.S. 526(1960);.NAACP v. Button, 371 U.S. 415(1963); Gibson v. 
F'fOrida Legislature Committee, 372 U.S. 539(1963). The test laid down 
by the Court is: whether or not there is a substantial relationship 
between the information sought (i.e. the list) and a compelling, over
riding state interest, so as to justify such an intrusion into the 
First Amendment rights of speech, press, association, and petition. 

,.-
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each expenditure made, to employ lobbyists for research, 
advertising, staff, offices, travel, mailings, and 
publications; (4) each expenditure made directly or indirect
ly to or for any Federal officer or employee. Section 4. 

{6) Reporting - Within fifteen days after the end of a quarterly 
filing period, each lobbyist must file a report with the 
Corrmission covering his activities within that quarter. Each 
report shall contain the following infonnation (in addition, 
the Commission shall prescribe any other infonnation it feels 
necess3ry): (1) lobbyists' identity; (2) the identity of each 
person on whose behalf the lobbyist perfonned services during 
the quarter {but in the case of a voluntary membership organiza
tion, the listing should include ~Bly those who contributed 
$100 or more during the quarter); (3) each decision of the 
policymaking process the lobbyist sought to influence during 
the quarter;ll (5) the identity of each Federal officer or 
employee with the lobbyist corrmunicated during the quarter; 
(6} a copy of any written conmunication, used by the lobbyist 
to solicit others to lobby and the approximate number of persons 
contacted; (7} copies of the records required in Section 4, · 
pertinent to the quarterly period in question. ~ection 5(1)-(7). 

(7) Tax Status - Section 6 contains a declaimer that none of the 
registration, recordkeeping and reporting requirements of this 
legislation should be taken into consideration by the Internal 
Revenue Service in determining whether or not a specific 
organization deserves preferred tax status. The present education
al and charitable exemption and deduction provisions prohibit the 
grant'ing of preferred tax status to any organization which carries 
on substantial political activities, such as attempting to influence 

911Person11 is defined in Sec. 2 as 11a corporation, company, 
association, finn, partnership, society, or joint stock company~ as 
we11 as an individual ... Note that the definition does not specifically • 
mention a union. 

lOsee footnote #8 regarding the Constitutional questions raised 
by requiring what amounts to a partial membership list. ~ 

llHow is 11decision 11 to be interpreted by the lobbyist? "Decision" 
is not defined anywhere in the bill. Again, the language is vague 
and raises due process questions. 
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1 egislation •12 

(8} Logging - Each official or employee of the Executive Branch 
who is grade GS-15 or above, or is designated as being respon
sible for making or recomnending decisions affecting the 
"r:io1 icymal<ing process" must maintain detailed records or oral 
or written communications received directly or indirectly ex
pressing an opinion or containing infonnation with respect· to 
such policy matters. The records shall contain at least the 
following infonnation: (1) the name and position of the 
official or employee who received the communication; (2) the 
date upon which the communication was received; (3) an identifi
cation, so far as possible, of the person from whom the com
munication was received and of the person on whose behalf such 
person was acting in making the communication; {4} a brief 
sunmary of the subject matter or matters of the communication, 
including relevant docket numbers if known; (5} in the case of 
corrmunications through letters, documents, briefs, and other 
written material, copies of such material in its original 
form; and (6) a brief description, when applicable, of any action 
taken by the official or employee in response to the communication. 
Section 7(a)(l)-(6). 

Each agency in the Executive Branch is responsible for assuring 
that the records prepared pursuant to this provision are placed 
in the appropriate case files, within two working days after 
the co11111Unication is received. Also these records shall be 
made available for public inspection. Section 7(b) and 7(c). 

(9) Administration and Enforcement - The Federal Elections 
Commission13 is made the administrator of the Act and is also 

. 12Int. Rev. Code of 1954, Sec. 170(c)(B)-{D), Sec. 50l(c)(3), 
as amended, Tax Reform Act of 1969, Pub. L. No. 91-172, Sec. 201 
(a)(l)(B), 83 Stat. 549. 

13rhe Federal Elections Corrmission was established under Section 
310 of the 11Federal Election Campaign Act Amendments of 197411

• Ce .L. 93-
443). The Constitutionality of its powers and the method of appoint
ment of the Conrnissioners is currently under court challenge. Buckley, 
et. al. v. Valeo, et. al., Civil No. 75-000l(D.C. Cir., 1975). 
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given the primary civil and criminal enforcement responsibility 
under it. Included among its powers: (1) the power to compel 
answers to written interrogatories; (2) power to subpoena 
witnesses, and to compel testimony and documentary evidence; 
{3) the power to initiate civil and criminal actions for the 
purpose of enforcing provisions of the Act.14 Section 8(a)~(7); 
Section S(b) and Section 8(c). 

The duties of the Cormiission include: (1) development of all 
necessary fonns as well as rules, regulations and guidelines 
for compliance; (2) create a filing and indexing system; (3) 
retain the records of the notices and reports for ten years; 
(4) make notices and reports available for public inspection; 
(5) surrmarize the reports received and put in the Federal 

. Register; (6) conduct investigations to ascertain whether any 
lobbyist has failed to comply fully and accurately; (7) make 
audits and field investigations; and (8) reconsnend additional 
legislation to carry out the purposes of the Act. Section 9. 

(10) Criminal Penalties - {1) Knowing and willful failure to 
file notice of representation--$5,000, 2 yrs. imprisonment, 
or both; (2) Falsification of any notice or representation 
or report--$5,000, 2 yrs. imprisonment, or both; (3) Falsifica
tion of any communication to influence legislation and executive 
decisions--$5,000, 2 yrs. imprisonment, or both; (4) Failure 
of executive official to log or falsification of such log-
$5,000, 2 yrs. imprisonment, or both. Section lO(a)-(d). 

(11) Miscellaneous - Section 11 repeals the 1946 statute and 
Section 12 provides that· the Act take effect on the date of 
enactment (However, the recordkeeping requirements under . 
Section 5(a) would not begin until the regulations are issued.). 

14section 8(c) states that the Comnission is the "primary 
civil and criminal enforcement agency" under the Act and that the 
Justice Department has no authority to enforce any civil or criminal 
violation of the Act unless the Co1'11111ssion consents. To vest ex
clusive enforcement in the Commission may violate the doctrine of 
separation of powers. Ponzi v. Fessenden, 258 U.S. 254, 262(1922), 
~ers v. U.S.,-272 U.S. 52, 164(1926); Springer v. Philig.pine Islands, 
2 7 U.S. 189, 202(1928); Hum~hrey's Executor y. U.S., 29 U.S. 602 
(1935); U.S. v. Cox, 342 F. d 167, 17l(Sth C1r., 1965). 
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C. Constitutional Questions Raised .Qx. Lobby Disclosure Legislation 

(1) Right to Petition - Lobbying has been judicially recognized 
as an exercise of the First Amendment right to petition the 
Government for the redress of grievances~ U.S. v. Harriss, 
347 U.S. 612(1954); Liberty Lobby v. Pearson, 390 F.2d 489(196S). 
Consequently, any interference with, or modification of those 
rights must be closely scrutinized to detennine whether the 
limitation on these rights is reasonable, necessary and justified 
by the national interest. 

So, for example, one might argue that the 11 loggin9 11 provision 
in Section 7(a) of H.R. 15 serves to discourage government 
officials from communicating with private parties regarding 
important policy matters. It could inhibit the access of 
private interest groups and even individual citizens to public 
officials. Does the discouragement of such cotr111unications 
serve a national interest? Is such a deterrent to the exercise 
of First Amendment rights reasonable? 

(2) Due Process - H.R. 15 and, in fact, all of the lobby 
disclosure bills pending before our Subcommittee contain criminal 
penalties. Thus, the language of the bills cannot be vague or 
broad, or there is a violation of the Due Process clause. The 
Constitutional requirement of definiteness is violated by a 
criminal statute that fails to give a person of ordinary intel
ligence ·.fair notice that his contemplated conduct is forbidden 
under the statute ••• no man should be held criminally respon
sible for the conduct which he could not responsibly understand 
would be;;proscribed and forbidden. Connally v. General Construction 
Co., 269 U.S. 285, 291(1925); Jordan v. OeGeorge, 341 U.S. 223, 
230-232(1951); Grayned v. City of Rockford, 408 U.S. 104, 108-9 
(1972). 

H.R. 15 contains phrases like .. any action taken", "other policy 
matter", and 11attempts to influence the policymaking process ... 
Is a person clearly on notice as to what conduct the bill covers 
and what is forbidden? 

(3) Freedom to Associate - Section 4(2) of H.R. 15 requires
that a voluntary membership organization supply a list of its 

.. 
















































































