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Friday, November 14, 1975 

- - -

House o= Reprssentatives, 

Select Ca.:mnittee on Intelligence, 

Washington, D. c. 

T'ae committee met, pursuant to adjournment, at 10:10 a.m. 

in Room 2118, Raybui-n House Office Building, the Honorable 

Otis G. Pike (Chairman), preaidin.g. 

Present: Representatives Pike (Chairman), Dellums, 

Murphy, Aspin, Milford, Lehman, lf..cClory, Treen, Johnson and 

Kasten. 

Also Present: A. Searle Field, Staff Directori Aaron B. 

Donner, Counsel; Jack Boos snd Peter Hughes, Conmdttee Staff. 

Chairman Pik.e. The committee will come to order. 

Yesterday we discussed the fact that as to three separate 

subpoenas it seemed rather clear there had been non-compliance 

with those subpoenas. The three subpoenas addressed themselve 

to (1) recommendations by the State Department for covert 

actions, recommendations by the State Department to the 

Nat~onal Security Council for covert actions. As to that 

particular subpoena. the issue was raised .~hat executive. 
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privilege has am I ·wrong, Mr. Donner; you are shaking your 

head? llhy don't you tell us what is the status of that par-

ticular subpoena? 

Mr. Donner. We have not had executive p:i:ivilege raised 

as of this date towards any of them, sir. 

Mr. Field. There is a lette~ on its way from the State 

Department that should explain it. 

ifr. Mcclory. If the Cha:l.r.man will yield to me. 

Chairman Pike. Certainly, Mr. Mcclory. Your pipeline 

is· much better than my pipeline. 

£.fr. Mcclory. My pipeli.ne, which 11as in operation shortly 

before I came to this meeting, included conversations by tele-

phone with Mr.· Philip Buchen, Counsel ·co the President, as 

well as with Y.r. Jack Marsh, but I would refer primarily to 

Mr. Fhil Bue.hen who is the President's Counsel. 

He stated that the doctrine of ex•!cutive privilege would 

be raised with regard to the eubpoena directed to tha State 

Department with regard to the co'\rert o;?eration recommendations 

they had made. 

I asked whether or not in each on"~ of these instances 

when the State Department reconunendation for a covert operatic 

was made, the President of the United 3tates had personally 

made the decision to approve such a covert operation. He 

assured me that in each instance the President of the United 

States had personally made the decision. Not this President, 
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1 but in most instances a prior President. In all instances 

2 a prior President. including_ prior administrations. 

3 I stated then that if the decision with respect to 

4 this -- the communicat:ion was personally with the President 

5 it seemed to me that that was an instance in which executive 

8 privilege might be raised. 

1 I furthar pointed out t.~at I felt the doctrine of 

a executive pr:i.vilege applied to the office and not to the in-

9 dividual who happena to occupy the office of President at a 

to particular time. so it would be appropriate under my inter-

11 pretation of the law for this President to have the right to 

12 invoke executive privilege in behalf of 

13 

14 
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22 

Ch.airman Pi..'c.e. ?resident Washin~ton. 

Mr. !-lcClory. President Washingt,:>n, s11y deceased 

President. any prior President of the United States. 

In other words, the Chairmen is '.?e:tng facetious, but it 

applies to the office and not to the individual who occupies 

the office in my intei-pretation. so I do think that this 

raises seriO'l.lS questions 

Chairman Pike. Mr. Mcclory, we 7l.ave .had testimony that 

the President -- and this was testimony from Mr. Kinsinger -­

that the President, himself, bas approved all of the covert 

operations since Mr. Kissinger has been in the government and, 

according to b.ia belief, prior to that time. 

Would your current doctrine then not prohibit Congress 

t 
' 
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I from looking at any covert operation because of executive 

% privilege? 

3 Mr. McClory. I am talking about the conmmnications with 

4 tha President, rec.01:nm2ndatiot1.s made to the President with 

5 decisiaas made by the President. It may be it could be expand-

G ed to include executive privi.lege beyond that which is being 

7 raised in this instance, but, calling your attention to the 

s fact it is being raised here, and the circU!D.stances under whicl 

g it is being raised, . . I think it hau direct application wher~ 

to the President indi~'"idually acts. 

11 Chairman Pike. Does any other memlber on the Republican 

1! side ~rl.sh to be heard on this subject? 

1S ~fr. Treen? 

t4 ··:VJ%'. Treen. Is the staff goiug to give us any briefing 

15 on the question here befcre we take ac:tion on a proposed 

t6 resolution? We haven't a proposal before us now, but I 

17 assume one will be made. 
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Chairman Pike. Let me just state that the staff will 

give us b'X'ief:Lngs to the extent wisheC. by the members of the 

conunittee on all of these issues. 

I had thought that I heard some views rather contrary 

to those just expressed by ¥~. McClory expressed over on the 

Republican side yesterday and I thought perhaps they had gotte 

lost in transmission somewhere. 

I will state this: In my judgment the concept that the 

.·. 
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I President can deny to Congress under the doctrine of 

2 executive privilege recommendations made to prior presidents, 

3 ad infinitum; just does destroy -- it expands the doctrine 

4 of executive privilege to the point ~here it diminishe?s 

5 Congress to a hardly visible object. 

6 I would find that particular doc1:rin-e very hard to 

7 accept. 

S I think there is a real area whel:e executive privilege 

9 exists, but I think it has been badly overstated this 

10 morning. 

n Mr. Treen. The point of my quest:ion is to determine 

12 whether we will have a briefi.ng on what the precedents might 

1$ be. 

t4 Chairman Pike. You are talking about the legal question 

15 at this point? 
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Mr. Treen. Yes, sir. Thac is all to which my inquiry 

was directed. 

Chairman Pike. Mr. Donner, can you enlighten us where 

we are with regard to the legal prece<lents of denying infor­

mation to Congress and how those prec,~dents apply to this 

situation in your judgment? 

Mr. Donner. There is only one Supreme Court case that 

we could cover that directly considered the question of 

executive privilege and that is u. s. against Nixon. and 

really the line of cases leading up to it seem to be the only 
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cases directly concerning executive privilege. 

l'he area is a gray and ci..nibiguous area. There is no 

way saying exactly where it begins or ends •. There has not 

been that judicial incerpret:e.tion of it:. llowe·ver, in the case 

of U. S. against Nixon~ it wes a case where a President in 

office sought to assert the pri'tilege regarding communication3 

received by hi~ while he was in office. The extension of the 

doctrine .:. apparently, in tr.is instance, would include a 

dece.ased President, Yresident ..Johnson~ and it would also 

apparently :tnclude a living ex-President, President Nixon. 

That does rather create the rather anomalous situation thaJ 

if y•)U can W3S$rt·; the privilege for President Nixon, it would 

seem that by inference President N5..xon then, if he wanted 

to, just hypothetically, to reveal information to this 

comm:tttee or 2J_ve docum.ents in hi.s possession, would seem to be 

precluded frou1 doing so by a Presi.dent in office, which I 

find personelly a difficult doctrine. 

I could find no judicial interpretation which · ~,.ould 

seem to even discuss this quest:l.on, let alone support it or 

deny it. 

The assertion of the doctrine apparently, from our 

hurried research of the assertion of this doctrine, seems to 

be a novel propos:ttion in all of its parameters. 

Mr. Treen. The Nixon case said the doctrine was not a 

universal doctrine; that. it did not extend to all communication • 
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That if there was evidence of criminal activity that that 

would have to be examined. I think, in cam.era, 2.tld executive 

privilege could not be used to shield that sort of information 

Iv that the sum md substance of the Supreme Court decision? 

)fr. Donner. Yes. The court addressed itself apparently 

ju.at to the limited area where there was evi&nce in a pending 

criminal acti~n. 

Mr.Treen. Did Che Court recognize that such a thing as 

executive privilege in that deaision, in its dicta 

Mr. Denner. "111.ere is strong inference in the dicta in 

that casa there was an area tmich tho Court did not define 

where -- again by inference, in dictum, that there would be 

an area where executive privilege cotild properly be assert.ad. 

Again, they uere addressing the:n.selves -· even if you 

extend the diet~ to its broadest extension, to a President 

in office. ltrl. th regard to co'.llDlunications to him while he was i 

office. 

Mr. Tree.n. One other question then: In that case, did 

the Supreme Court reason that in sugg.asting that there is an 

area of executive privilege that it was bottomed on the 

proposition that presidents should be able to receive advice 

from their top aides in a perf e~tly confidential and candid 

manner? Isn't that the raticinale of el~ecutive privilege? 

Mr. Donner. "l.'h~t is an aspect, yes. sir, and that was 

the suggestion of it in the dictum in thitt case, sir. 
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Mr. Treen. I haven't decided how I am going to go on 

2 this i3$Ue. Most of these ins-tances we are talking about today i 

3 occurred in Democratic administrations. but it seems if that 

4 is the rationale of the Supreme Court dacision, that we should 

5 preserve a channel of c::mmnmica.tion bet:ifeen a. President and 

6 his top advi•se~s , that that could be destroyed if it is not 

7 exten.ded to future presidents because tb.ese advisers -- their 

a incentive to be candid would bc1 des t~oyed to a ce't'tain extent 

g if they felt "After the next election or this President dies 

to or something, all of my candor is going to be exposed completely." 

u The whole area troubles me. 

t2 Mr.Donner. There are ~10 points ! would like to make on 

that .. 

t4 (1) The material requss~ed as a subject of this subpoena 

15 would be received not for release or publication, but would be 

t6 received as classified information. In other words, the 

f 7 publicity aspect of it is sommihat dim~nished. 

18 Mr.Treen. I hope you are right on your first point, sir. 

19 Mr. McClory. Will the gentlell'an yield? 

Mr. Donner. The second point is apparently -- .and this is 

again by interpretation rather than hard case law, it would not 

seem the Congress could deed.du the question of executive 
i \ 

·~·~.~ privilege on its own. It would seem that is a judicial matter \ ... ?.3 

and whether the privilege is validly exercised O't' not would be 

a question for the Judiciary, not the Legislative or Executive 
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t branch. 

2 Mr. Mcclory. Will the gentleman yield for a further 

3 question? . 

4 The doctrine of executi,?e privilt~ge has not been raised 

5 with regard to any of the ot~er mater:~al .that we have received. 

6 We have received a vast amour~t of material without having 

7 that doctrine raised before. 

8 Mr. Donner. To be te~..nical , si~ ., we do not have the 

9 assertion of executive privileg{~ even of thie moment. 
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Cb.airman Pike o That troubles me,, Mr. Mcclory. The 

fact that three days after tte subpoetlll was due. we have 

nothi1'.g. You have had phone calls; Mr. Donner and Mr. Field 

ha.,.;e had phone calls. The President has not asserted executiv 

privilege.. You have the asserti.on thfit he is going to assert 

ex.eC"..iti ve pri vi.lege , but he hasn't dotle it. 

Mr. Mcclory. I am relying on a conversation witb. the 

President's Counsel that the P~esident is asserting executive 

privilege with regard to those matters., and I am communicating 

. that to the co!lmd ttee here this mornit:.g.. I have no reason not 

to believe that. 

Let me say further that we are ciartainly in a position 

here to recognize what is the law and if we recognize that the 

law does authorize the President to assert executive privilege 

in this instance, we have a right not to try to enforce a sub­

poena if that is the decision t~e choose to make. We don• t 
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have to claim ou-r inability or our ignorance of what the 

law is and say we have to submit this to a tribunal. I would 

pref er not to present this particular instance to a tribunal. 

Mrb Hayes. May I ask ?'x .. Donner or Mr. Field, either 

one, th:f.s queation: In the November J.lth letter from General 

Sccr"'7er•.•ft, the assert:l.on is made in the first paragraph that 

all o:f the subpoenas have been complie:d wich. This is simpl,-

a flat statement. 

11We hereby submit the documents described. 11 He goes 

on in the rest of the body of the letter with a careful 

explanation of holv he has compli.ed with the subpoenas. 

Have you had m opportunity since our last meeting, and 

an assertion that the subpoenas weren't complied ·with, to be 

in conversation ~Tith General Scowcroft or any of his staff 

about what they mean by 0compliance~1 and what l<te mean by 

"compliance?" 

Mr. Field. Mr. Hayes, I have personally talked with 

General Scowcrof t since then. We have spent a great deal of 

time going back and forth on this. I would defer a bit to the 

Chairman as to how you want to take up these subposrdls 

Chairman Pike. Eosentially you are talking about the 

different subpoenas, is that right? 

Mr. Field. That is right. The subpoena we address now 

goes to the Secretary of State and he is talking about National 

Security Council subpoenas. 



I 

% 

s 

4 

!S 

e 

7 

a 

g 

10 

u 

12. 

13 

14 

ts 

f 6 

17 

ta 

~ 
19 

I ~ 

• r 
!t r 

~' 22 

23 

24 

25 

4035 

These assertions of exe1:uti ve pr L vilege don't cover 

any of the matter that would he..ve been covered by Scowcroft. 

Mr.Field; That is right. 

Mr. Johnson. I thought we discuJJsed yesterday the 

p ar.amete:rs of the cl.aim -- i:E in fact they do claim 

executive privilege -- to ~1h~.ch it will apply and it doesn't 

concern the matter of elassif:ication, but does relate O!lly to 

prior Secretaries of 1~tate rocammend.£.tions to the 40 Comtnittee 

or to the Nation.al Se1:urity Council, •:lr to the President. 

In some instances it goos to the President. In some· 

· instances it goes to the State Department. 

Chairman Pike. Mr. Johnson. I believe there are involved 

in the eight situations in which they said there were recom-

mendations not only from prior Secretaries of State, but also 

from the present Secretary 01: State. 

Mr. Johnson.. I didn't understar~d that. I thought they 

were all from prior Secretaries of State. 

I further th.ought some c)f them went to the President 

directly, some of them went to tha Na~:ional Security Council 

and/or the 40 Committee first. 

Chairman Pike. Without having access to them, we really 

don't know where they went. 

What we subpoenaed was their recommendations, I think, 

to the Uational Security Council. We did not subpoena any 

recommendations to the President:. 

·---- .. _ 
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-

Mr. Johnson. The doctrine of exacuti,re privilege applies 

because the National Security Council is an arm of the 

President and the President is the Chairman of the National 

Security Council. 

We further established that the doctrine of executiva 

privilege was not claimed by tl!ose presidents to which the 

documents were direct:ed. didn't we? President Johnson and·· 

President Kennedy, if thay are the P.t·esidents involved, did 

not observe the doctrine with regard to --

Chairman Pike. I think we may have President Kennedy, 

we may have President Johnson, we may hnva President Nixon, 

but the only person who allegedly is going to aasert the 

privilege is President Ford. In fairness to the others, I 

don't think anybody ever tried to get these documents. 

Mr. Johnson. As a matter of fact, they were left in 

goveroment files and were not removed when these gentleman 

left office. 

Chairman Pike. T'nat is co:rrect. 

Mr.Johnson. 'rhey also ·were not private memoranda from 

the Secretaries involved or the P:resid.ent ~nvolved. but were 

State Department documents an.d not just a little handwritten 

note from one individual to another; 

Chairmau Pike. Once again, not h.aving seen them, we 

can't really say. 

Mr.Field. It was our. understanding -- perhaps the letter 

' . 
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t will clarify it, but three of them were direct communications 

2 to a President and five were not. I also believe the com-

3 

4 

5 

10 

11 

12 

munications to President Nixon,thich apparently are included 

in this, could not have been comtm.mications to him personally 

because all of his personal communications nnd records are 

now under court order, so we could net obtain them anyway and 

that has not been asserted i·n this case, and , in fact, they 

could not have culled them from those files because those file 

are under lock and ker. 

I think it is somewhat safe to say at least the Mixo·n 

conm1unications are not personal cotmlrl..."tlications. 

Mr. Johnson. I stated 7estereay, and I don't feel the 

13 need to reiterate my positi011 on that, I feel that would be 

t4 the worst possible extension of the doctrine of executive 

t5 privilege. It would be very narrowly defined. r don't even 

16 recognize that they have the righe to waive it. I don't want 

17 to aclmor.iledge that thia is t1omething they could assert, but 

fS choose not to. I don't think wa ough~ to evan acknowledge that 

19 this is a possibility that a President can control everything 

20 that has happened in the gov~rnment files and government 

21 documents; that the President has absolute control over this 

22 since the time of the inception of the Republic. 

Mr. Kasten. Is there a motion before the committee? 

Chairman Pike. There is no motion before the committee, 

but simply a discussion and an attempt to inform the committee 
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as to whe.re we are and what a.re our alternatives. 

Mr. Kasten. In the inte:reuts of moving along, it seems 
I 
t 

3 the question of executive privilege is only being raised for 

4 the. one group of documants which involves the Secretary of 

5 State, the President, the 40 Committee, the 303 Committee and 

what-have-you. It seem:; t.he issue is much clearer ot1 the 

7 information we have bean unable to rec.eive from the 40 Com-

8 mittee, and also the information witfu regard to the SALT 

g talks. Possibly we could prcceed with those. 

to Chairman Pike. I can only say as you get into them 

u further ways will be found to fuzz up all of the issues and 

t! the issue as to the SALT talks has already been fu.~zed up to 

13 some extent and when we get into that I will fill in on that 

14 particular one. 

15 Mr. Mcclory. I don't think wa should downgrade what we 

16 are doing by suggesting that th.i.t\gs a.re being fuzzed up. I 

f 7 think legitii.llate arguments are being Dia.de here and I think for 

18 
the com.nitt:ee to retain the full respect which I think the 

t9 committee should have, we should reco5'tlize we are acting 

responsibly,, deliberately and legitimately and that these 

2t 
are responsible arguments that are bei.ng made on both sides. 

I certainly want to assure you that my arguments are. 

If I make arguments with regard to ot~er issues, it is because 

I still want to carry out th& objectives of this committee to 

get the maximum of infor:nation for the committee. 
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It is not for any frivolous or any i:rl:esponsible reason 

that I 'Y7ould express an opin:i.on differlng from that of the 

majority of the members. 

Chai:i.-ma:a. Pike. Mr. Asp in 4 

Mr.Aspin. Mr.Chairman. we. are talking not-1 about the 

one issue of the subpoena to the Secretary of State. Perhaps 

if you could tell us bily we need this iuformation, what are we 

looking for in this document? 

Chaix:'man Pike. 'l'he queati.on has come up tb.roughout our 

hearings as to the operations of the Central Intelligence 

Agency generally, whether. they were -·· to use a phrase fre­

quently bandied about -- a "rogue ele.J;ihant," whether they went 

off and did things on their own, or wk.ether they \Vere in fa.ct 

told to do thing~. 

It has been our experience in those issues that we have 

gone into in some depth that in no instance did they go off 

and do things on . their own. On the contrary, they were from 

time to time ordered to do things which they did not particula y 

want to do and,in fa.ct, upon occasion activaly opposed. 

The question then becomes ~- and Mr. Field stated this 

yesterday ·- are those operations whicll are generated within 

the CIA, and in the normal course of business, normally more 

respo~..sible? Do they normally get our nation into less 

difficulties than those which somebody outside of the intel­

ligenca operation department tells them to do? 
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t S9 what we are trying to establiuh here is the nature 

2 of the operationa that they were told to do or that were 

3 generated in &ome other m.a:nner. 

4 Most of the operations. I expect:- are generated in the 

s normal course of business through norraal CIA and DCI channels. 

6 Here we find a category of operat:ions generated by the 

7 State Department. I think if the Stat:e Department is recom-

8 mending operations by the Central Intelligence Agency. it is 

9 part of our responsibility to see what: le.ind of operations they 

to are telling th2ln to do or asking th~ to do. 

n Mr. A.spin. On this one, we have received absolutely z:aro 

1% is that correct? 

14 

15 

18 

17 

18 

19 

,.20 

Mr. Field. T'na.t is right .. 

Mr .A.spin. Nothing has r..appened f:ince yesterday on this 

one? 

Mr. Field. That is correct. 

Mr .. Aspin. Could the Cb.air.man tell us what are our 

alternatives regarding this subpoena? 

Chairman Pike. I won't give you alternatives, but I will 

tell you how I am going to vote. 

The alternatives range from doing nothing to seeking to 

cite the Secretary of State in this ~eta.nee for contempt of 

Congress. I am going to vote in favor of citing the Secretary 

of State in contempt of Congress. 

~'he one route we could go is to go back to the House for 

--... ..._ . ":'~ 
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a resolution of necessity, but what has happened to that route 

is that the time has kept runnL"lg on \l.S and I think by the 

time we went through that procedure, t:wo separate trips to the 

Rous.a of Represer1tatives -- let us asHume the Houae a.greeC. on 

a resolution of necessity.. We would then hav-e to have soma 

time :frame within which they could co~1ply with_. ·the House's 
.... ,.-:' 

assertion of the necessity for ·i;his ir1format.ion.. If they 

then failed to com.ply, it wou1d take some time to go the con-

tempt route and I frankly think our chc;..rter would have expired 

before the issue was ever resolved. So I think that that at 

this point would be a meaningless exe1:cise. 

Mr. Lehman. 
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Mr. Lehman. I recall the quotati.on that those who 

do not learn from history are botUld to make the same mistakes. 

I think this is· one way that this country can learn from 

history. 

I do not find in these subpoenas the sama possible 

question of invasion of a parson's privacy that we had in the 

previous s~bpoen~s. 

We have had not cnly Dr. Kissing~r as a r.ind of 

imperious Secretary of State, we have had others such as 

Secretary of State Dulles and Secretary of State Acheson 

who seemed . to be larger than life and e~omi:n.a ted the 

Administration anq I am very concerned ir we get a good 
. 

professional -- my indication is it is a good professional 

body, such as the CIA, that we must give them some kind of a 

buffer between the kind of order·s, t..lie kind of compulsive 

direction they can sometimes get from t.he Administra~~on that 

they serve under, and this is the kind of knowledge that I 

think is imperative that this com:mittef1 seek at this time, 

out of the history of the actions of t.tds Administratiou or 

the previous Administration, to prevent these kinds of thinqs 
• r . 

from happeninq 'in ti:e future, to const::uct the safeguards 

that our intelligence community p.eeds :f.n order to perform the 
I 

outy which it was originally cCN.:Um.itted to perform. 
. 

'I would be willing to supPort this subpoena at this 

time an.d let the chips fall where they may. 
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1 Chairman Pike. Mr. DellW&S 

Mr. Dellums. Mr. Chairmar., I would like to move the 

a following resolution: 

+! Resolved, That the Spea7<:er of tha Bouse of Representativ s 
' 

5 certify the . report of the Select Coll'lmittee on Intelligence 
. ! 
' f 
i 

G of the Bouse of Representatives as t.o the contumacious i 

I 
7 conduct of Henry A. Kissinger, as· Secr-sta.ry of State, in . -. 
s faili.D~ and refusing to produoe certain pertinent materials 

I 

9 in compliance with a subpoena duces tecum·of said Select 
. 

to Committee served upon Henry A. Y..issinger, as Secretary of 

State, and as ordered by the S~leet Conu--nlttee, together with 

all the facts in connection t.'.lerewith, under the seal of the 

13 House of Representatives, to the United States Attorney for 

14 the District of Columbia, to . the end that .Henry A. Kissinger, 

15 as Secretary of State, may be proceeded against in the manner 

16 and form provided by latf'. 

17 Chairman Pike. Mr .. Dellums, you are entitled to five 

ts minutes in support of your motion if you choose to use it. 

19 Mr. Dellums. Thank you, Mr. Chairman. 

20 Mr .. Chairman, we have been at this point once before. 

21 The majority of the committee by their vote several days aqo 

did not decide to challenge the Secretary of State with 

respect to certain information on the ground that the scope 

2A 
of the particular item before us was very narrowly defined. 

I think that the matter before us is obvious. I think 

··-........... 
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it is important. I think it establishes the principle of 

the need for Congress to have access to information and I 

think if this committee is to qo ·forward with its important I 
"1 work, that we desperately need to take a stand at this point 

s and I of fer this reso1ution a3 an effort on the part of this 

6 committee to take a stand with .regard to certain info:rmation 

1 which tr1ill allow it to go for11ard witl:: its investiqation. 

8 Mr •. Mcclory. Mr. Chairman, I will oppose the resolution 

9 on the grounds previously men·tioned, but I would also lik~ to 

10 call the attention of the conrn~ttee to the prior resolution 

11 they .acted upon at one stage against the Director of the CIA, 
. ; 

t2 Mr. Colby. 

13 It was based upon legal research of our cotJnsel. It did 

14 include the requirement that we assert a necessity for the 

15 information. I think that our ow.n counsel have advised us 

16 that that is a prerequisite to any kind of a proceeding to 

17 
enforce a subpoena and if the committee wants to act in 

18 
accordance with what I view i3 the procedure which is required 

19 to be followed for the purpose of truly enforcing the 

20 subpoena, I think the resolution of neceszity is a prerequisit 

21 
·to any further action and, of course, it ~"Ould have to be 

22. 
supported by action on the floor of the House. 

23 
I don't think it is a good idea for the committee to 

24 
bypass any of the necessary preliminary· steps in t.ryinq t.o 

as 
qet hastily at the business of trying to get the Secr~tary of 

'." ~·,,, /""? 
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t State to be held in contempt of the Congress. 

2 Chairman Pike. Mr. McClo.ry, I would like to say first, 

s l presume when you offered tha subpoen11 that you deemed it to 

4 be necessary to this committe•~· I think that the committee by 

votir'g for the subpoena made ·tha determination i:'.hat they 

believed it to be necessary for this committee and I don't 

think ·there is any other requirement_ -- any other procedural 

requirement than that this committee feels that it is 

9 necessary in order to take it to the floor of the House. The 

10 House 'lM.Y not support us.. We always recognize t.:.~at but I 

11 don't think it is neeessa.r.1 to 90 tl""J:oagh a..'"ly intermediate 
! 

t2 steps. .. 

13 Mr. Mcclory. Mr. Chairmani, may I say that when the 

14 subpc1e.na was of.fe:red oriqinally I' was u.u.aware of tb.e fact that 
. 

15 ·the President was qoing to asser;~ executive privil~ge or that 

16 it did involve personal action on the part of the President. 

17 
In view of that assertionr I question that we have the risht to 

18 
proceed.. If there is a right to proceed, I think it does 

19 require t.nis additional finding, a.t this time, on the part of 

20 
the committee .. 

21 
Mr. Treen. 'Who has possession at this time of the 

documents we seek? 

23 
Mr. Field. The documents. were sent from the State 

Department to the White Bouse. They were sent to the Justice 
. 

Department and I believe they ru·e now back at the White House. 
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t Mr. Treen. Wait a minute. They were sent from the 

~ State Department to the_ White Hcuse and then back to Justice? 

3 Mr. Field. And then back to the White House. 

4 Mr. Treen. The document.s. are in possession of the White 

s Bouse and not the S~oretary o.f State at this time? 

Mr. Field. I believe t~at is correct. 

1 Mr. Tree.n. l:tow does that :affect our enf orcem.ent 

8 procedure? 

9 Mr. Field. That is copies; of th.a documents, obviously. 
• 

10 Mr. Treen. Where are the oriqinals? 

Mr. Field. The oriqinals. would bs with the Secretary of 

12 State. 

13 Mr. Treen. They are still there with him? 

t4 Mr. Field. That is correct. 

Mr. Donner. I would li3c::e to conunent in addition, 

16 Mr.. Treen, I don't believe undel' any basis of law there is 

17 way that you can get rid of t.~e papers a.~d avoid the 

f 8 responsibility to respond to a. subpoena. 

19 Mr. Kasten. Mr. Chairman,· I would like to offer a 

motion in the nature of a substitute. 

21 Chairman Pike. 'lhe qentleman will state his motion. 

Mr. Kasten. The resolution, Resolved, that the House 

of Representatives considers the work of the Select Committee 

on Intelligence to be necessary to the inveatiqation which 

the House is resolved to make concerning intelligence 

l r 
t 
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operations and considers noncompliance with the subpoenas, 

issued either befora or after the adoption of this resolution 

by the Select Committee on In·telli9enae, to be a grave matter 

requiring appropriate ~nfor.ceiaent. 

That Henry A. Kissinger, Secretary of Statet is directed 

to provide forthwith to the Select Com".11.ittee on Intelligence 

of · the House of Rspresen·::.ati V•?:S the i t.a::ns specified in the 

schedule attached to and mada part of the subpoena issued to 

Henry A. Kissinger, Secre~ry of s·t.ate, under authority of 

the House of Representatives and dated November 6.,. 1975. 

Chair.i."l\an Pike. The qen·tleman is :recognized for five 

minutes in support of his anendntant .. 

Mr. Kasten.. Thank yo~1, M?.·. Chairman .. 

I think it. is important e~pecially in this particular 

case where we are dealing with it is not hearsay but at 

least insufficient info:rmation as to exactly what the position 

of the executive branch is qo.i.ng, -to be on this question. 

We have heard a letter is on the way. None of us have it 

before us. 

I think it is particularly il!lpcrtant that we follow 

the correct procedure.. The correct procedure is not contempt 

of the Congress. The correct procedure is a resolution of 

necessity. 

I think, also, Mr. Chairman and members of the committee, 

that we in our effort to get the material that I think all of 

I 
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f us agree we should have, have a better chance of aucceedinq 

2 on the floor of the House, that we have a better chance of 

3 eliciting the support of all of tb.e Meubers, Republican and 

4 Democrat, in th~ House, th-.rouqh tha ra::;olution of necessity 

s I rather than through a contei11pt of Cong,,ess resolution. 

a I think that this is a proper procedure at this point. 

7 I think this iD a resolution that we (!an wib.hdln. I think 

a 

to 

t2 

14 

15 

16 

.17 

·ta 

J9 

.20 

·.21 

this j.s a resol";tion that addres.S'.es, itself to the qu~stions 
i 

and the problen.'lS: that we have an°: I would hope that we would 

adopt this resolution as a s'ubstitute :tor the contempt 
' 
I 

resolution which I think is not ;~e proper mechanism to deal 
< 

with -:he problems with which tb,e co!nmittee is faced at the 

present time. 

' Mr. McClory. Does your re.oolution contain i:he word 
' ; 

contumacious? I notice the word contur-2cious conduct in the 

other resolution and it seems to ma thut is merely an offensive 
: _· i 

description, certainly unnecessary L~ any resolution upon 

which the committee might act. 

Does your r.esolution cou~ain tnat expression? 

Mr. Kasten. This resoluti,jn does not contain that 

...... 
expr:ession. 

Chairman Pike. The Chair wili recognize the Chair for 

five minutes in opposition to the substitute. 

I think that I would have ~one along with this procedure 

three months ago because I would tend to agree with the 
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t gentleman that we would probably have a better chance of 

2. passing this one on the floor of the House because it is a 

3 more gentle roufa than the other one, on the floor of the 

4 House; because it. is a stronger route. 

5 I will simply say that I could not support it at this 

6 time, because, while we could probably pass it on the floor 
. 

7 of the House, to do so would, as ·I indica·ted earlier, be 
... 

i . 

8 essentially a meaningless gestur¢. We would pass it on the 

10 

12 

ts 

14 

floor of the House and still not' get th.e documents because 
. ! . 

we woul.d run out of time before :anything was ever done. 

I for one aln weary of the whole business of waiting 

and delaying and waiting and delaying to get information to 

which this Congress is entitled.:· 

As to the word contumaciou~, it is a word of art which 

15 means "cont.empt" and that is wha:t we are talking about. It 

16 

t7 

18 

19 

20 

21 

. . 
happens to be the partiaula.t" word whic'!l was in the last 

contempt citation which came to. ·th& fl·:>or of Congress and it 
' . ' ! 

is the word which is used if yo~ are g~ing to have a contempt-

of-Congress citation. 

I would agree that it is z. strong and abrasive word 

but I don't thin..~ that you can proceed with a powder puff 

22 when you are dealing with contempt. That is what we are 

dealing with and in my judgment, the time has simply run out 

on the route which the gentleman is prepared to qo. 

25 
I will be happy to recognize anybody else. . . . 
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1 Mr. Johnson. 

Mr. Johnson. Mr. Chairman, I want to have the 

3 . different alternatives clear. If either resolution is adopted, 

4 there will have to be actio~ ·taken by the full House of 

S Representatives. 

6 Chairman Pike. '!'here.will have to be first action taken 

7 by t.he Rules Committee, and in t'airl'!ess to the Members, I 

a would like to make it very cl•aazi that this, itself, is not a 

9 foregone conclusion. The Rules= CCmmi ttee as you know is 

tO officially closed dOW"n for the year and it is goinq to take 

f i some action on fll';{ part and some :support from the comm! ttee to 

t2 get the Rules Co3!1.."'nittee to act. ' '!'hen it \till ·cake an action 

1S by the full House. 

14 

15 

16 

17 

18 

t9 

Mr. Johnson. If the Rauten resolution was adopted on 

the floor of the House which says the Secretary is directed to 

provide to the Select committee ·the itelns specified in the 

schedule, and then the docwne11t~ were not forthcoming, then 

we would have to qo back tbroug~ the contempt route. 

Chairman Pike. We would have to go back through the 

20 contempt citation procedure, th~ough t.h.e Rules Committee 

21 procedure and tb.rough the full House action and that is why 

.22 we would just run out of time. 

Mr. Johnson. With respect to tha word contumacious, 

is it correct that the doctrine ~f; legal contompt and the 

word contumacious connected therewith; doesn't refer to the 
,-: :,1 

,,! ; 

! 
' 



t act of despisinq someone or looking down on them, it is a leqa 

2 doctrine of being in contempt of a lawful order? 

Cha.i:cman Pike. That is what I tried to indicate. :It 

(!. is a word of art which means co::~t~pt of Congress.. Leqal 

s contempt. Mot necessarily actua:l. contempt. 

6 !-lr. Johnson. Now, I 'WOuld like to direct a question to 
. 

7 counsel; I am concerned that i:.:J: the f~vent th.is does come up 

s under the Dellums resolution and' the Bouse does take action, 

9 it would go to the United States Attorney for enforcement of 

to the contempt c:ttation. What defenses IP.i9h·t be available other 

11 than t..'la doctrine of executive privilE!ge? In other words, is 

12. 
' it clear we have followed all of the leqal requirements? We 

have directed the subpoena, it fs clez..rly identifiable, what 

14 we are after, we have directed i.t to the proper person, and 

15 there won't be a.ny means for the icourt to avoid the issue as a 
~ 

16 result of our not having done ot¥ legal hom'BW.::>rk L'l a proper 

17 

18 

19 

20 

. 
fashion? . . ' 

J 

Mr. Donner. I will alwayp,: .Mr. Johnson, give credit to 
' 

, . . . 
some clever laWyer someplace whd. might construct some .. 
argument, but ~s far as the prel.Jminaxy procedural aspects 

. . . ' .. 
of this committee go, to first 0,! all authorize issuance of 

the subpoena -- the subpoena its~lf is a fairly -- in my 

opinion -- identifiable document specifically directed to a 

party who has not denied custody of these documents, and not 

indicated he did not have the doeunents to give to this 
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com!Dittee. I 
z The raising of the q-~esti~n of ~.xecutive privilege --

3 to answeryyour question and develop it a little bit further, 

4 under the procedure it woulC:. go to the u. s. Attorney. There 

s is a spacial statute, 'l'itle II, Seot;.on 192, wr.Lich authorizes 

6 the u .. s. Attorney to bring proceedinf;s for contempt of 

7 COngrass, or failure to obey con9re1u;ional subpoenas. At 

8 whii;:h point the u.s. Attcrney l\"Ou1d i;•resent it to a grand 

9 jury. 

10 Now, at a time procedurally, whether it would be by· 

motion or by, in effect, raised as a defense to an action, 

f 2 what defense woul.d be raised, at that time executive privilege 

13 could be raised as a defense and'. preswnptively as I say, 

14 giving credit to some i.:maginative attQrney, I am sure they 

15 would avail themselves of all the stai1dard defenses to a 

ta subpoena. 

17 Mr. Johnson. Given the event the original documents 

t8 were not in the hands of the Secretar"~ but were someplace e1ae 

19 and }""OU only had copies, \10uld that be a defense to the 

subpoena? 

Mr. Donner. No, sir. It ~ay be urged by someone but I 
' ' ! 

coul~.addt:ess myself and say tha~ would be a rather 
' . 

'· . ' 

surreptitious o~ facetious repl~ to a genuine request and . ' . . 
if someone haa· possession of the!u, the subpoena charges them 

with the duty to deliver it. 
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Mr. Johnson. Mr. Chairman, under these circumstances I 

intend to vote agninst the Kasten resclution and for the 

Dellv.ms resolution. 

Mr. Treen. I 'WOuld like ·:::.o speak to the pending motion, 

Mr. Chairman. · 

In my view, this might have something- to do with 

Mr. Johnson's question about the leq.al basis and soundness 

of our procedure, here. 

It qoes to the fundament.a.2 . .' quest~ion of whet..l).er the 

information we seek in this sub}?Oena :ts information that is 

lec.;Jitimately within the mandate. or thE; a11.thority of this 

committee. I voted "present" on the subpoena because I 

wasn't certain. exactly what we ~re trying' to qet at. 

'?he Chairman a moment a.90 said that it is important 
' 

for us to determine if the CIA ~~as acting on its own. I 

agrea with that 100 percent. 
. : ' 

The question we come down to 
I 

now, it seems to me, is whether br not this committee should 

see the recommendations of Seeretarieu of State from, I 

think, 1965, forward. 'rhat to me doeun•t seem to have 

anlrthinq to do with our intelligence qathering:, the cost of 

it, the effectiveness of it, the analysis of our intelligence 

that· is gathered by the intelliqence comm.unity. 

It seems to me what we are now trying: to get at is 

purely and simply the recommendations of whoever was Secretary 

of State during these 10 years, to the present or to other 

I 
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persons. 'l'bis is a fundamental proble:u that I have, that I 

had with t.i.~e subpoena, that I now have with this procedure. 

I would suggest that the lega1 a'C'gument could be made 

and I expect it will be made tha:t the .recommendations 

of the Secretary of State have nothinq to do with our mandate 

as set. for.:h in the House resolution creating us, B.~.~ 591. 

I think ·this is an impoJ:tant issue and I am delighted 

to have it thrashed.' out but i wi~l again not ba able to vote 
., 
. . 

in favor of the p.mdi:::l.g resolu.t::i'on or the substitute 'because . . ' \" ~ 

I . think it .goes· beyond our numdite. 

Chai:cmar .. ·Pike. The questi_bn is ·~n the substitute offered 
' .' 

by Mr. Kasten and the Clerk will' call the rol.l .. 

~e Clerk. Mr. Giaimo. ·. : 

Chairman Pike. Mr. Giaimc) votes no by pro~. 

The Clerk. Mr. Stanton •. ;. 

Chairman Pike. Mr. Stant.on votes no by proxy. 

The Cl.erk. Mr. Dellums. 

Mr. Dellums.· No. 

The Clerk.. Mr. Murphy. 

Chaixman Pike. Mr. Murph}!~ votea no . ..by proxy. 

The Clerk. -Mr. Aspin., 

Mr. Aspin.: No. 

'l'he Clerk. Mr. Hayes. 

Chairman Pike. .Mr. Hayes. votes no by proxy. 

The Clerk.. Mr. Lehman. 

; 
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1 Mr. Lehman. No. 

The Clerk. Mr. McCloZ'lr• 

3 Mr. Mcclory. ·Aye. 

4 The Clerk. Mr. Treen. 

5 Mr. Treen. Present. 

6 'l'he Clerk. Mr. Kasten. 

1 Mr. Kasten. Aye. 

8 'l'he Clerk. Mr. Johnson. 

g Mr. Johnson. No. 

10 The Clerk. Mr .. Pike. 

Chairman Pike. No. 

12. By a vote of ~10 ayes, nine nays and one~present, the 

13 substitute is not agreed to. 

14 The question is on the :rer.oluticn offe:red by Mr. Dellums 

t5 and the Clerk will call the roll·. 

16 The Clerk. Mr. Giaimo. 
. 

t7 Chairman Pike. Mr. Giaimo :votes aye by proxy. 

ta 'l'he Clerk. Mr. Stanton. 

19 Chair.man. P.ilte. Mr .. Sta,,,-i.ton votes aye by proxy. 

'?he Clerk. Mr.. Dellums •... 

21 Mr. DellumS'.t Aye. 

The Clerk. Mr .. Murphy. . 1 

Chairman Pike. Mr. MurPhy votes aye by proxy. 
• • 

The Clerk. Mr. Aspin. 

Mr. Aspin. Aye. 
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'l'he Clerk. Mr. Bayes. 

Chairman Pike. Mr. BayP-s· votes aye by proxy. 

The Clerk. Mr. Lehman. 

Mr. Lehman. Aye. 

The Clerk. Mr. Mcclory. . . 

Mr. McClorl'. No. 

The Clerk. ?'~ .. Treen • 

Mr. Treen. Ho. 

'l'he Clerk. Mr. Kaaten. 

Mr .. Kasten. Aye. 

The Clerk. Mr. Johnson. 

Ml.'. Johnzon. Aye. -
The Clerk. Mr. Pike. 

Chairman Pike. Aye. 

By a vote of lt> ayes and tw nay~ the resolution is 

agreed to. 

Mr. Field, .would you discuss the next subpoena as to 

which there is noncompliance and before you 90 into the ~srits 

ot the subpoena, would you .addre::ss yourself to the question of 

the issue of who is the proper person to whom the resolution 

-· would be addressed in that therE: has been a chanqe of 

personnel as to the Special Asai~tant to the President for 

National se~ity Affairs. 
\ 

. . 

I ' 

I .. 

---
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,1ph. i 
:hr an Mr. Field. Thank you very much, Mr. Chairman. 

~· 2 The subpoena would be Subpoena No. i·, which we issued 

3 the other day. It is directed to the Assistant to the 

4 President for National Security Affairs, Dr. Henry A. Kissinger. 

5 We have been checking literally hour by hour to make sure 

6 that General Scowcroft has not been sworn in yet. He has 

1 not been. Pending further word it is properly directed to Dr. 

8 Kissinger. This subpoena called for all documents reflecting 

9 approvals of covert action projects by the 40 committee since 

10 1965 or its predecessor committees. I would draw the 

11 committee's attention to the section in your briefing books 

12 on the 40 Committee subpoena. It contains a copy of the 

13 subpoena. It contains next a copy of your letter, Mr. 

14 · Chairman, to the President on October 20, which preceded the 

15 issuing of the subpoena. 

16 It then contains what I feel is a representative sample 

t7 of the materials that have been provided to the committee 

18 as of that date. If the committee will bear with me a minute, 

19 I would like to review some specific documents in this 

20 which I think address themselves to the question of compliance• 

21 The documents that you have be~ore you are in reverse 

22 chronological order. They begin with ~4 and move back to 

23 1965f if we would like to begin back at 1965. 

24 The first document is in Febr~ary of 1965. As you can 
25 see, there is quite a large section of that document 

-............ . 
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t which is deleted. I feel this is somewhat repres~ntative 

z of the kind of deletions that we have had in these docu.~ents. 

3 In particular, you will notice that Items l and 2 on that 

4 dpcument ara completely missing. Items l and 2 from all 

i indications of other documents would in :~act. be covert action 

6 projects or programs. 

7 I would rr..ove along to 11 June, 1965. That is ten or 

8 fifteen docum~nts in. The only item that appears in that 

g document is Item s. I think it i.s reprasentative of situations 

10 

11 

12. 

13 

f 4 

t5 

16 

17 

18 

19 

20 

21 

22 

23 

~ 

25 

where apparently large sections of the docu.xuents have been 

taken out, in other words1 Items 1 through 4 may· well have 

gone more thru.-i one page. 

We will see other better exa.i.~ples of this, I think, as we 

go along. The next page would be on 28 June 1965, which I 

believ·a is the very next page. 

I think this is the best example of the kind of deletions. 

The items skip from Item 1 to Item 4. Items 2 and 3 are 

clearly cut and pasted out of the document.. It then skips 

from 4 ·to 7. In other words r here is a document that could 

concaivably be two or three or four pages long. It gives 

you the feeling that you haya gotten a reason~ble amount of 

inforn1ation but in fact all somebody has done is snipped 

out little sections and pasted them together and compacted 

them and made it look like it is a complete document. 

I would move then to 23 January 1970. 
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Chairman Pike. Mr. Field, I do not think it. is 

z :necessary for you to go thro1lgh nll the documents. 
, " 

Mr. Field. Each of the5e does address a different 

4 typ~ of aspect. 

; Chairman Pike. · I want to say at this point that this 

0 is what I meant earlier, Mr. Kasten, when l: said that these 

1 issues are never all that cloar-ClJ.t. There are always 
, " 

8 relative degrees of fuzz. We have here· something ·which 

9 they will allege is complia..£ce with our subpoena. But I 

10 think that as any of us loo~ at wh~t they have given us, we 

will simply make a pretty eaay jud<;'Inent. that what they 

have given us is so heavily ~ensored a.~d de:eted as to be 

i3 meanin~less for our purposes. It really cannot be deemed 

t in compliance with our aubp.oenas. 
'l 

Mr. Kasten. Mr. Chai~~n, I am in complete, one hundred 

16 percent agrea~ont with you on that statement. My difference 

17 is that of what the correct remedy is. 

ts Chairman Pike. I unders·t:.and. · 

19 Mr •. ~asten. There is no question in my mind. 

Chairman Pike. I was not trying to indicate that the~e 

2t was .anything evil in motivation.· · But ! am just saying that 

the issues are never that crisp and clear, and there are 

not going to be any black and white issues. There are always 

going to be relative degrees of confusion. 

Mr. Aspin. 
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f Mr. Aspin. Mr. Chairman, again, I think, if you could 

perhaps tell us briefly for the reccrd what it is we 

3 
are trying to get ·her1e and what is the point we are trying 

to esta.blish or look into with this. 

Chairman :Vik.a. Well, here we are seeking to look at 

6 
the genesis of all of the covert operations and to 

7 
'.i.ook more than tha.t at the degrae of oversight and the degree 

:of control and t..~e degree of responsibility by which these 
8 

9 
operations get launched. 

iO 
You and I, and Mr. Dallums, and Mr. Treen, as members 

of the Armed Services Committee, for years heard the magic 

t2 
word, "The 40 Committee." It has seemed to us as we get 

i3 
deeper and deeper ·into this that th" 4 0 Corr.mi ttee really has 

14 
not been all that prevalent in the decision·-:making process 

15 
in the oversight process~ The 40 Committee is always 

16 
held forth as being that body which exercis?s judicial 

f 7 
restraint, perhaps, in authorizing these various operations. 

It has seemed to me and I think mos·t of the members of this 
18 

committee that the activities of the 40 Committee have been 
19 

20 
relatively negligible in authorizing these operations. 

21 
We are trying to get the informatio~ ·to see whether 

anybody ever really argues about these things, to see whether 

anybody votes no on these things, to see whether the 40 

Committee is a reality or a rubber stamp. 

Mr. Aspin. We had some information as of yesterday on this, 

. 
'} 

f 
I 

I 
I 
r 

i 

I 
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' I mean partial, and diO. some more come in slnce orir 

2 meeting yesterday on this subpoena? 

3 
Mr. Field. Mr. Aopin·, I thi~tc the last document I was 

4 

5 

referring to gave us an e;cample of what came in since 

yesterday. They added the words in the col\.unn "Th~ Meeting" I 
6 and "CIA," meaning ii: was a meeting and not telephonic vot•a; 

7 a.p.d that it was a C~A proposal~ 

s That is already in the ra-cmo ·we ha"'re that is heavily 

9 deleted. It Cl.id not add any information. Someone made some . 

iO handwritten notes in the columns. They only did it for 

u . 
a few years. That is all we nave had in ad~ition. 

'i2 Mr. Aspin. So basically they have sent just a few 

l3 pieces of papar and lots of deletions? Is that the situ~tion? 

t4 ~..r. Field. What you have in front of you is all that was 

:.s sent. All they did yesterday is aC.d a few handwritten comments 

16 which repeated what you have. They did not ade any 

17 information. 

ta Chairman Pike. Mr. Aspin, I do think you have raised 

19 a question which we ought to face up to right now as to 

20 the ll..~akness of our own position. That is that no matter what 

2i we do in the contempt rule they can always purge themselves 

L 22 of contempt by providing substantial compli~ce. What I suspect 

2.3 we are going to get is the dribble treatment. . 

?A We are going to get a piece of paper next week and 

!?5 another piece of pa~r the week after that and they will 

. . 
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f say now we are in substantial compliance. I think this 

exercise will probably go on until tt ... e day we reach the 
2 

3 

4 

6 

"'J 

8 

iO 

11 

i2 

13 

14 

ts 

17 

18 

19 

20 

21 

22 

23 

House Floor, and it will go on af.ter we reach the House Floor. 

Mr. Aspin. There is a further problem in that I don't 

think we kno~·T all the documents we are talking about. 

So I don't think we know at any given point at what 

percentage of compliance they. are. Do. we have a very good 

idea in this case and in the other case, the SALT case, 

do we have a pretty good idea of what there is, the totality 

of what we are after? 

)tr. Field. Mr. Aspin, in tJP.s case we have an excellent 

idea. What we are after is exactly what you have in front 

of you, these doctll~ents. There has never been any disagreement 

on t..11at. 

Mr. Aspin. The S1..LT thing is more vague, but as far 

as this is concerned, this is clear. 

Mr. Field. We want these docllll\ents in their entirety •• 
I 

That is very simple. 1 

Mr. Johnson. This is one time I emphatically disaqree 

with the Chairman when he said this could be a fuzzy, gray 

area. I defy anybody to go down there and look at these · 

things and say there is even attempted compliance or a part~~l . 

compliance. To me this is a matter of pure black and 

white because un!ee~ you can say delivering blank pieces~ 

of paper constitutes some form of fuzzying up the issues -- · 

I ask you to go through here roughly. Here are some examples; 

.. 
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I •The CIA paper on covert support was ·approved blank." 

2 Chairman Pike. You c~L't read that. That is stamped 

3 secret. 

4 Mr. Johnson. I'm sorry if I diEclosed a ~rave 

S national secret. But I ask you to go through this as I did. 

G Maybe I have juat disclosed something I could be prosecuted 

' s 

9 

l for, but 

"SeQret, 

heads or 

that is t..l-te character of 

Eyes Only," and there iB 

tails out of anything we 

all this stuf £ ·Stamped 

not any way you can make 

ha·.re had as .a lot of 

iO background information. 

You call.t.&Ot identify any of it. It is nonsense. 

Mr. Aspin. The gentleman is absolutely correct .. There 

i3 is no way in which you can say there is eubsta.~tial compliance 

t4 with what we have. In the first case, the <:ase of the 

t5 resolution we just voted,there was not even an attempt 

16 at compliance. In this ease there is some feeble attempt 

11· and I guess in the SALT case there is some information. 

18. But the question is the question that the Chairman asked: 

19 When is there substantial compliance and what is substantial 

20 compliance. 1 think that is the point we are kind of operating 

?.I against. I think there is widespread agreement of all 

.22 Members of this committee that there· is not compliance at this 

23 point, clearly. 

Chairman Pike. Mr. Dellmns; 

Mr. Dellums. Mr. Chairman, I would like to offer 

.. 

0 
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I the following resolution: Resolved, 'I'ha"t the Speak.er of the 

2 I Ho~se of Representatives certify the report of the Select 

3 Committee on Intelliqence of the House of Representatives 

4 as to the contumacious conduct of Henry A. Kissinger, 

5 as Assiatant to the President for National Security Affairs, 

6 in f ailinq and refusing to produce certain materials in 

1 compliance wi tll a subpoena duces tecum of sa.id S.s:lect Committee, 

S described in said subpoena as all 40 CCT.funitt.ee and predecessor 

9 committee records of decisions tak~n since January 20, 1965, re 

10 fleeting approvals of covert action projects, which subpoena wa 

U served upon the Assistant to the President for Naticnal Secur.it 

12 Affairs, who was then and there Henry A. Riasinger, and as 

t3 ordered by the Select Commit~ee, together with all the facts 

t4 in connection therewith, under the seal of the House of 

15 Representatives, to the United Statgs Attorney for the District 

16 of Cclumbia, to the end that the said Henry A. Kissinger, as 

17 Assistant to the President for National Security Affairs, 

t8 may be proceeded against in the manner and form provided by 

19 law.:1 

20 Chairman Pike. Mr. Dellums, you are entitled to five 

21 minutes. I think we all understand the issue. 

22 Mr. Dellums. I yield back the balance of my time. 

23 Chairman Pike. Mr. Kasten, did you wish to offer 

a subs~itute? -'O~ 
25 Mr. Kasten. Mr. Chairman, I would like to offer a 

- ~ -... ~ 

--

. . 

·~ . 
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1 
] motion in ·Cha nature of a substitute. "Resolved, That the 

: I :::::t::e~:~:::~li~:~~:s::e::c~:a~r:o0~:~:n::::::ation 
fNhich the House is resolved to make concerning intelligence 

5 I operatio:L1s and co11siders noncompliance wi.th the subpoenas, 

6 I issued either befor~ or after the adoption of this : I resolution by the Select Committee on In~elligence, to be a 
grave matter requiring appropriate enforcement. 

Section 2. Th~t Hanry A. Xi_ssinqer, Se:cretary of 

10 State, is directed to provide forthwith to the Select 

Committee on Intelligence of the House of Representatives the 

itsms specified in th~ schedule attached to and made part 

i 3 :I of the subpoena issued to Henry A. Kissinger, Sec1:etary 

14 I· of State,under authority of the House of Representatives 

15 and dated November 6, 1975, to wit, all 40 Committee and 

t6 predecesaors committee records of decisions taken since 

17 ·January 20, 1965, refleotinq approvals of oovert action 

1S projects. 0 

Mr. Chairman, the reasons for this motion are similar to 

20 the reasons that I gave for tn"J substitute previously. 

21 .I yield back the balance of my time. 

Chaixman Pike. Mr. McCl.oJ.-y. 

Mr. Mcclory. Mr. Chainnan, I want to express myself 

?A in this t1ay: I think the information we aEe aeekinq is 

?.5 vital and necessary to t:he work of this committee. I don't 

. . 
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1 think we need to have every secret bit of information 

z involved in these but to hava the material so meaningless 

3 because of deletions harr.pers the work of the com.ni ttee. 

4 I still would feel that we can get ~dditional information. 

5 I'm going to support l.J::r. Kasten's substitute in tha hope 

6 that that will hava the effect of producing the additional 

7 information. 

8 It is the information we require, not the precise document, 

9 not every last detail, bu·t we have to know how this intelligenc 

10 community operates, whether it is operating according to a 

ti pattern, whether it is operating in a slipshod way or 

'i2 in an ad hoc way. 

13 We cannot come up with a responsible recorn.~endation 

t4 unless we have the information. 

15 Mr. Kasten. Would you yield? 

16 Mr. Mcclory. I will be happy to yield. 

17 Mr. Kasten. I just want to disagree with the gentleman 

18 from Illinois. In no way do I intend for my resolution to 

19 ask for or request any lesser degree of cmnpliance or of 

20 information or of cooperation. It is my strong feeling that 

?I we should have the information that we are asking for, that we 

; I 22 should have compliance with the subpoenas that we have 

23 iesued. My objection is not that they can give us 

24 less information. My objection is only that I feel that 

ts the contempt citation or the contempt resolution is inappro~ria e 
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f at this time. But in no way do I feel that we should 

4 Mr. Mcclory. Let me say that I'm sure the gentleman 

5. does not suggest that \'O·e should identify sources or that we 

6 should get into the business of techniques "i;hat may be 

7 employed or involve a..11y exchanges with other countries or 

s with diplomatic exchanges or things of ·that nature. 

9 I would just condition my statement L~ that I think 

10 there are exceptions. It is the information we wan"to It is 

U not the precise form. It is not just because it is secret 

1& that we want it; it is because it is the manner in which the 

t3 

f 4 j 

15. 

to 

11. 

18 

f 9 

20 

2i 

22 

23 

u 

25 

·community <;>pere.tes that we require this. 

Mr. Johnson. Would the gentleman yield? . 

Mr. Mcclory. Yes. 

Mr. Johnson. Would you agree with me, Mr. Mcclory, that 

the subpoena which you offered, in which you requested 

all 40 Committee and predecessor committee records of decisions 

take~ has not been complied with in any fashion •. 

Mr. McClory. Th_e form I look at does not mean very much 

to me. I think we need substantial additional information. 

Chai:t'lnan Pike. Mr. Asp5.n. 

Mr. A.spin. It is tough to vote against these Kasten 

substitute resolutions. I think almost everything of what 

he says is correct. His political judgment about what is 
1 
I 

· . 
• ·, 

I 
I 



I possible to do, I think, is absolutely right. The only 

% problem that I have with him is the timing. 

3 The House of Representatives, the Rules Committee, 

I. is closed do'-ni for the year. They just say th~y cannot 

6 give rules to anybody else because they are so backed 

6 up that <..:.nything else would not get on the Floor. 
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7 What we are up against is the fact that we have to report 

8 this thing by the end of January. That means that if we have 

9 to go through this t-'li.ing twice, it is not going to happen. 

iO I have a feeling that if we pass only-a resolution of necessity 

U the other side will knew that we car.not go through that thing 
.,~ 

"" again. 

il In spite of how big a vote, and I am sure Mr. Kasten 

14 · is right, we will have a bigger vote for a resolution 

15 of necessity than wa will for contempt, but even if we get 

16 a bigger vote, they knew we have a time deadline and cannot 

17 go through the cycle again. It is· too bad because I think 

18 what he is saying is the right way to go but the circumstances 

19 are different. 

20 Chairman Pike. If an issue had been raised like this 

21 several months ago , I would have attempted to go that 

22 route rather than this myself. 

23 Mr. Treen. 

24 Mr. Treen. I would like to ask a couple of questions 

25 of counsel. 

I 
! 
t 

' I { 

I 
l 
' 
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Do the Administration people say this is the. extent 

2 of what we are going to get? Are thsre present efforts 

3 to furnish additional inf onnation to work out a basis 

4 of supplying informati'!>l1 or what? 

Chairman Pike.. I would like to respond to that. 

6 It has been .indicated to me that I would be permitted to go 

1 down and look at these documents. That i.s i1ot satisfactory 

8 to me. We subpoened these docn:i..tlents for the conunittee. 

One of the difficulties which my. pradecessor had was that he 

10 was in possession of information which the rest of the 

committee did not have. This Chairma:.~ has made it clear from 

i2 the outset that. when we subpoena docu...~enta for the committee 

i3 and when thare is information which the committee feels 

f 4 it is essential that tl1e commit e have 1 I am not going 

tS ~ to look at the information a~d deprive the rest of the 

16 committee of it. 

17 Mr. Treen. Mr. Chairman, I don't quarrel with you on 

ta . that point at all. r would not want to get myself in that 

19 position if I we:ra chairman, either. My question is really 

20 directed to whether or not there are efforts being ma.de now· 

21 .and any suggestions by the Administration that more 

information would be forthcoming, or is this it? 

Is this the eJctent of it? 

!4 First of all, have the respondents to the subpoena 

2S said this is it, this is all you are goinq to qet? 
·-. ... .._ .. _ 

I 

i 
' 

f 
I 
r 

i 

. 1 
i 

' 



Mr. Field. Mr. Treen, we are continually talking. 

There is all sorts of talk that is going arou.:.~d, but 

3 there has been no physical evidence, no ha~d event, or any 

4 change in the type of information that we are going to get 

5 for allthis week. 

6 Mr. Treen. I underst.and that you worked on this 
. 

"I with representatives of the respondent~ over the weekend 
"'~· .... """ 

8 and have been working on it pretty-£~1-l-time? 

9 Mr. Field. That is correct. 

JO Mr. Treen. But have th~y indicated that you are not going 

11 to get any :more? 

12 Mr. Field. We have tried repeatedly to get even small 

i3 

14 

15 

!6 

17. 

18 

t9 

20 

22 

23 

bits more, even characterizations of things. 

Mr. Treen. Have they said this is it, you are not 

going to get aD:l-'lilore? Have' .they told yo~ that yet? . 
Mr. Field. They keep asking if we car.not work things 

out but --

Mr. 'freen. I just wanted to know. 

Chairman Pike. Mr .. Treen, they always indicate that 

they are goinq to be fully cooperative. They always indicate 

that they are going to cooperate to the hilt. But this 

was a subpoena and it was returnable last Tuesday and this is 

what we got. 

Mr. Treen. I Wlderstand that.. There were five 

subpoenas for a great deal of information. I am trying 
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t to find out if they arE having a pragmatic problem 

?. of getting information together, of working things out 

3 with you, or are the respondents advancing any notions that 

4 the committee should not have the info:cmation because 

5 of extra special sensitivity or things of that sort? 

0 I am trying to find out if it is a pracrtical problem. 

j r.tr-. Field. First of all, it is not a practical 

a problem. .i.'his set of docmll.ents has existed in entirety I 
l 

g since we began. Bot.ii of us knew about then1. There was no 

iO problem of pulling them out of files or anything. 

1l The p~oble..Ttl has been hew much. In our pri"1ate conversation~ 

t~ • it has gotten do'<'m to the point they just don 1 t want 

1a to give us t.~at information. In a non-legal aense, that is 

14 · what it gets down to. 

ts Mr. Treen. Have t.:.~ey advanced any suggestions or notions 

16 that extra sensitive matters are going to be reve~led to 

..., this committee as a eason _'for ,n~t "i-1r:.nting to furnish ino:t'e 
•• 

• 
ts information? 

lQ I Mr. Field. not in any specific case. 
·. 

We already are 
.. 

20 in possession of similar documents in this series which .. 

7.t are probably as sensitive as any that are in this type 

2Z of category. So there is no specific case where they would say 

this is just too sensitive. It is just the bulk of materials 

that they do not want to turn over to the committees. 
. I • 

Mr. Treen.. A parliamentary inquiry, Mr. Chairman: 

I 
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t Would a motion be in order now or after the pending 

2 r~solution to caJlthe respondent or representatives of the 

3 respondent to testify as to the alleged non-compliance? 

4 When w"Ould that be in order? I have no notion that that would 

5 succeed, but when would such a motion be in order? 

6 Chairman Pike. Since Wt! are all agreed that it is not 

7 going to succeed, I think it would be in order at any 

8 time. 

9 Mr. Treen. I make the motion at this time as a 

10 substitute for the pend.ing resolution. 

u Chairman Pike. The pending resolution is Mr. Kasten's 

t2 resolution. 

13 Mr. Tree..~. Right, that one, and the basic rescl ution 

14 that action be def~rretl on the resolution and the substitute 

ts resolution u..~til an oppprtu..~ity has been afforded within 

16 the next t\.io working days ft>r the respondent of the 

17 subpoena to e~rplain the reasons for the alleged non-compliance. 

18 Chairman Pike. All those in favor of the motion made 

19 by the gentleman from Louisiana, signify by saying aye. 

20 (Chorus of ayes.) 

21 Chairman Pike. Contrary, no. 

22 (Chorus of noes.) 

23 Chairman Pike. The noes appears to have it. The motion 

is not agreed to. The question is on the resolution in 

2S the na.ture of a substitute offered by Mr. Kasten. Those in 

I 
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favor of the resolution signify by saying aye. 

(Chorus of ayes.) 

Chairman Pike. Contrary, no. 

(ChorUs of noe~,) 

Chairm~& Pike. The noes appear to have it. 

The substitute is not agreed to. 

Ths question is on the resolution offered by the 

gentleman from California, Mr. Dellums; the Clerk will 

call the roll. 

The Clerk: Mr. Giaimo. 

Chairm.m Pike. Mr. Giaimo vdt"es aye by proxy. 

The Clerk. Mr. stantCl"\. 

Chairmai"'l Pike. Mr. Stanton votes aye by proxy. 

The ·c1er!:. Mr. Dellums. 

Mr. Dellwns. Aye. 

The Clerk. 1-'..r. Murphy. 
' 

Ch.<tirma..'l Pike. Mr. Murphy votes aye by proxy. 

The Clerk. Mr. Aspin. 

Ml:. Asp in. A·ye. 

The Clerk. Mr. Hayes. 

Mr. Hayes. Aye. 

The .clerk. Mr. Lehman·. 

Chairman Pike. Mr. Lehman votes aye by proxy. 

The Clerk. Mr.Mcclory. 

Mr. Mcclory. No. 

The Clark. Mr. Treen. - .... _ 
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Mr. Treen. No. 

The Clerk. Mr. Kasten. 

Mr. Kasten. Aye. 

The Clerk. Mr. Johnson. 

Ur. Johnson. Aye. 

The Clerk. lv'..r. Chai:cman. 

Chainnan Pike. Aya. 
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By a vote of ten ayes and two nays, the resolution is 

agreed to .. 

Mr. McClo:ry. 

Mr. Mcclory. Mr. Chairman, I .ask leave to read into 

the record at this point a short le~te:r from George E. Aldrich, 

Acting Legal Adviser to the Departri:;;.;:it of State. 

Chairman Pike. Is this the letter which 1 just 

saw Mr. Leppert coma up to the committee table and d?liver 

to Mr. Donner a..~d then walk out that door and then come 

back in that door over there? 

Mr. Mcclory. 'It may well be. 

"Dear Mr. Chairman: 

''The Secretary of State has been instructed by the 

President respectfully to decline compliance with your subpoena 

to the Se~retary of November 6, 1975, for the reason that it 

would be contrary to the public interest and incompatible 

with the soWld functioning o= the Executive Branch to 

produce the documents requested. 

•
1The subpoena sought ·,all documents relating to 

,, 

I 
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1 State Depa~tment recommending covert action made to the 

2 I National Security Council and the Forty Committee and its 

: I 
predecessor committees from January 20, 1961, to present~' 

The committee staff has made clear t.i.~at this is intended to 

• 
5 cover recommendations originating with the State Department. i . i 

An examination of our records has. disctJ.CiSed ten such docum:Snts, ·~ 

1 dating from the period 1962 through 1972. These consist 

a I of recollll'lendations from officials in the State Departmant, 

9 I sometL~as the Secretary of State, to the Forty CoID.mittee or 

10 predecessor, 303 Committee, or to the President himself in 

tt • connection with eonsidsration by.one .of those corrimitteas. 

"The doc~nts in question, in addi t.ion to disclosir1g 

t3 highly sensitive military and foreign affairs assessments 

14 a...,,d evaluations, d:5.sclcse the consultation process :tnvolving 

15 advice and recommendations of advisers to former Presidents, 

16 made to them directly or to committees composed of their 

17 closest aides and counsslors. 

ts ·~herefore, I advise you that the Secretary of 

19 State is declining to comply td:th stteh subpoena on the 

basis of the President's aasartion of Executive privilege.' 

21 
Sincerely, Georqe H. Aldrich; Acting Legal Adviser to the 

22 
Department of State." 

I Mr. Chairman, I ask permission to have this inserted 

in the record. 

I 
its' 

Chairman Pike. It has just been inserted in the record. 

I 
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1 Mr. Field, would you proceed with the next item 

2 which is the non-compliance with the subpoena addressed 

3 to the SALT docu.ri..ant?-. 

4 Mr. Field. Tha11k you, .Mr .. Chairman. This is Subpoen.a 

s No. 5, which was issued on November 11. It is the subpoena 

6 the. corrmittee refers to as the SALT document. It is addresaed 

7 to tha Assistan·c to the President. for Ha.:eional Security 

8 Affairs who again is Dr. Kissinger. Now as of yesterday, 

9 I>1r. Chairman, the corcmittee had been provided with a set 

10 of pamphlets which I showed to the committee tssterday, 

ti about an inch and a half thick. We had been told rapeatedly 

12 that that was all that the National Security Council had 

13 in its possession ·relating to SALT I compl~c.nce. It 

14 turns out that upon reviewing their files, that was not all tha 

15 the National Security ~ouncil had. So last night the White 

t6 House delivered to the committee additional materials. 

t7 If you will refer to your briefing books, you will see 

18 a good portion of the materials in your book. 

19 What you will see in your book are primarily either 

newspaper articles or CIA analysis of newspaper articles. 

21 
The first is an analysis of an Aviation Week article. 

The next, I believe, is a reprint. · 

Chai.rman Pike. Mr. Field, I would suggest to you that you 

are now reading from top secret documents. I think you must 

be very careful. 
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Mr. Field. I am just checkinq, Mr. Chairman, to see 

if the actual articles are stamped top secret. The article 

by Tad Schultz ls not stamped top secret. We have 

had a copy of that. There is an analysis of that article 

by the CIA. That was a substantial portion of materials 

provided last night. The rest of them are contained 

here. I have about another half inch of materials. This mornin4, 

we inte.rvliowsd under oath Major Daniel Christman, who is a 

staff memberof the National Security Council. He is the 

principal National Security Cou.1cil staff off ieer in 

charge of SALT con1Pliw.~ce. 

We asked him to identify the types of materials which 

he would have in his files at the National Security Council 

wi~ respect to SP...LT compl:i.anca. He de.£.criba.d· a Soviet ' , 

compliance file which he said was soma two feet thick. Of 

that perhaps a quarter inch to a half inch of materials 

have been provided to this committee. The-reir~aining 

materials in that file apparently are primarilyS•tanding 

Consl.}ltative c·o::r.missio:n. records which is the Commission 

that meets in Geneva to regist;.er complai.nt.s with the 

Soviftts. There are memos and documents related to that. 

we specifically subpoen~..C. those materials as they 

were provided ta the National Security Council. Those 

records, so..'Jle 12 or 18 inches of them, were in fact 
. 

provided to the National Security Council by the Standing 

I . r 
' 

t 
~ 

• 
I_ 

' 
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1 Consultative Commission. In addition, he testified 

2 that there are letters and memos from Director Colby and 

3 Deputy Secretary of Defense Clements to the National 

4 Security Council on SALT compliance that have not been 

5 provided to this committee, that there are written 

6 brief in gs in the DCI that have been qi ven to the National 

7 Security Council a.~d the verification.panel that have not been 

8 provided to this co~.mittee. 

9 I miqht point out that among other things there is 

10 the United States Intelligence Board white paper on SALT 

11 compliance in 1975 that has been. used to brief Congress, but 

12 it was not provided to this com.Tllittee pursuant to our 

ta 

t4 

15 

t6 

t7 

ts 

19 

20 

21 

22 

subpoena. Our subpoena did cover intelligence community materia~; 

provided to the National Security Council. The USIB is a 

member of the intelligence community staff and would fall 

directly within the subpoena. There are option papers 

from the intelligence agencies containing SP..LT 

compliance analyses that have not been provided tofu.is 

committee. There are intelligence dailies and digests 

containing SALT compliance information which are in the 

possession of the National Security Council and have not 

been provided to this committee and that would fall 

within the purview of our subpoena. In addition, there 

is a verification panel on tl1e National Seeuri~y Council, 

whose sole responsibility is to verify when a possible . -

i 
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t violation comes over from the intelligence community's 

2 m.onlt.orinq groups. 

There is a restricted workin;.J g·roup which is a sub-group 

of the v.rerification panel. The verification. panel meetings I 

the memos, some of which come from the intelligence community 

in preparation for those meetings, the meeting m31nos 

themselves, the minutes of those meetings, any decision 

mamos coming out of them, have not been providad to this 

committee. The memos circul:ated by the restricted working 

group of which the CIA, DIA, NSA, and the State Oepar~~ent 

are all members and therefore memos coming fi"'.'Om variou.s 

members of the intelligence cormn~..nity to the National Security 

ta Council which is where the restricted working gxoup resides, 

t4 • have not been provided this committee. There has . not been 

15 

11 

IS 

19 

20 

21 

.?A 

one single piece of paper from either the restricted working 

group or the veriiication panel which has been provided to 

this committee.· 

Based upon that information, as well as information 

·we received from the source agencies, the CIA particularly, 

includinq such things.as National Security Council complaints, 

which havel::asn forwarded to the monitoring groups.in the 

intelligence cotrtmunity and on whi.ch there has been 

correspondence back and forth, none of which we have seen, 

I would say that there is a substantial amount of information 

residing in the National Security Coll.licil files that has 
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2. our subpoena. 
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Chairman Pike. Mr. Kasten? 

Mr. Kasten. Why has not that informatio11 been provided 

to our cc..-rnmittee? 

Mr. Field. This morning when we were interviewing Major 

Christman he began to bring up the questions of, "Well, of 

course the National Security Council is advisor to the 

President, et cetera. 11 We began to address to him, uAre you 

therefore implying there is Executive privilege?" The 

transcript will be available shortly. But I cut it off becau~G 

I did not feel it was· up to us to get into a discussion with 

Major Christman., who is not an attorney, as· to whether exec-

utive privilege was b~ing asserted. That is 't.l~e only discussion 

I have ever had. 

It is hard to have a discussion with anybody else about 

it because they fairly consistently maintain there are no 

other files relating to compliance. 

Mr. Kasten. op until this morning hadn't we been told 

there were no files such as you are describing to us? Haven't 

we been told this, that these files do not exist, by repre-

sentatives of the National Security Cou.~til? 

Mr. Field. We had been told that categorically. Two days 

ago Colonel McFarland maintained.very specifically that the 

initial documents we recieved were all that the National 

Security Council had with respect to compliance. We now see 

additional materials. including .some of the newspaper.articles 

Z!l I analyse" which do pertain ·to con.pliance arid which .... re in 
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1 their possession which were not provided. So we are now 

2 at the point where the additional materials are all there. 

3 Mr. Kasten. Is there any question in your mind that the 

4 materials that were described by the person you intervimied 

5 . this n:.orning are in the poss<ttssion of the National Security 

6 Council? Are you sure that they are there and our subpoena 

7 is in t.'le correct form? Is it possible that the ma"C.erials 

8 he is describing are in existence but not available at the 

9 National Security Council? 

10 Mr. Field. Mr. Kasten, . Major Christman was describing 

to us the materials that are in.his files at the National 

12 Security Council. He is one of let's say seven people who 

i3 

f 4 

15 

16 

17 

18 

19 

21 

!4 

are working on this. 

Mr. Kasten. Thank you, Mr. Chairman. 

Chairman Pike. Is there any further discussion? 

Mr. Dellums? 

Mr. Dellums. I would like to move the following resolutio·, 

Mr. Chairman. 

Resolve~, That the Speaker of the House of Representatives 

certify the report of the Select Committee on Intelligence of 

the House of Representatives as to the contunm.cious conduct 

of Henry A. Kissinger, as Assistant to the President for 

National Security Affairs, in failing and refusing to produce 

certain pertinent materials in compliance with a subpoena duces 
; 

tecum of said Select Committeer described in said subp~n~ as 
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1 all documents furnished to the National Security Council as 

relating to adherence to the provisions of the Strategic Arms 

s Limitation Agreement of 1972 and the Vladivostok Agreement of 

4 1974; which subpoena was served upon t...~e Assistant to the 

President for National Security Affairs, who was then and 

0 there Senry A~ Kissingsr, and as ordered by the Selaot COmm.ittc_, 

1 together with all t:he facts in conn~ction therewith, under the 

8 seal of the House of Representatives, to the United States 

9 Attoi-n.ey for the Dis·trict of Colurribia, to the end t':lat: the 

10 said Henry A. Kissinger, as Assistant to the President for 

11 National Security Affairs, may.be proceeded against in the 

15 

t6 

17 

ts 

19 

21 

manner and form provided by law. 

Chairman Pike. .fl.r.:r. Kasten? 

Mr. Kasten. Mr. Chairman, at this time I had intended 

to offer a resolution in the nature of a substi·cute. But 

based on the information that was provided by our staff ar..d 

informatiO.A.~ b~at I personally have been made aware of over 

the past three or four days.and consultation with the repre-

sentatives of the Administration and National Security Council, 

I think ray resolution of necessity would not be appropriate 

and I would support the resolution of the gentleman from 

California. 

Chairman Pike. Mr. Treen? 

Mr. Treen· First of all I want to ask a question of 

' 
counsel and perhaps the Chairr.ia.~ can also enlighten me on this. 

I 
r 
! 

i 
t 
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t In tbi.s area, and I raised this question from t,,.'ie time we 

2 took up the subpoena, the areas of the SALT .complianca which 

3 we all recognize to be an extremely importa.11t ~ing and I 

4 certainly do as a member of t...."le Am.ed SErvices Com.mi t tee, I 

S think this is a most fundamental question that could be of 

6 greatest importance of any issue we have been into yet. What 

1 are we trying to qet into here? 

a Are we trying to get at the quality of our intelligence-

9 gathering with respect to verification? 

to Are we trying to get at the question of whether or not 

ti this intelligence gets to our top policy makers? 

12 Are we trying to get at the basic question of what our to 

tS policy makers ought to be doing in this area, all of which 

l4 are interesting questions. But what are we trying to get at 

IS here now? 

16 Mr. Field. To be as specific as possible, I think we are 

17 trying to determine whether or not the predispositions of 

'tS policy makers may in some fashion influence intelligence. 

19 Mr. Treen. In other words that intelligence would be 

zo arranged or distorted to fit what the policy makers want? Is 

21 that right? 

Mr. Field. That is correct. .. ... ~ 

Mr .. Treen. Do we have any indication that any of this 
.. . , 

information with regard to SALT compliance is not reaching 

the President of the united States, eith~r this c~e or 
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1 the previ'>µs President? . 
2. Mr. Fleld. Those are pretty dangerous questicns to ask. 

3 If I said we ha.d that indication I might be qi ving too much 

4 credibility to a small piece of in.fo=rr:ation. In li<}ht of 

7 

9 

10 

ii 

'i3 
t 

14 .s 

15 

t6 

17 

ts 

21 

the general interest iri the subject I would rather discuss 

it personally with you if you wculd like to go over what we 

have been told, what·we are looking at and that kind of thing. 

l'.i.r. Treen. I can unde!:'star1d the sensitivity cf the 

whole thing. Again, the mzi.i}date of ~11is Committee is to 

dete~mirie if we are getting our money's worth with our 

intelligence, is the intelligence apparatus working properly 

and ls this getting to our top policy makers. I am vitally 

interested in that question. . In fact ! would hope that we 

could w~ybe have a committee of Congress, if we run out of 

time on itJ to investigate just that question, whether or not 

we are having SALT compliance. That is extremely important. 

Again I wonder a little bit whether it is within our mandate 

if we are getting to the question of what the President may 

be deciding on the basis of that intelligence that is not 

within our purview. 

Chairman Pike. Mr. Treen, if you would yield, I think 

we have a rather legitimate area of inquiry, in addition to 

the question of whether the intelligence is beinq slanted, as 

to not whether proper objective intelligence is getting to 

the President alone but whether it is getting to Congress. 

- I 
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t Mr. Treen. Well, I agree with you because I think we 

2 need to have some oversight on SALT compliance in this 

3 Congress. Let me ask one other question, Mr. Chairman. Do 

4 the respondents to the subpoena here indicate that they . are 

s having a pragmatic problem because of time or for any other 

6 reason they are unable to gather the information we have 

7 requested or do you believe we h~ve now gotten all we are 

a going to get? 

9 Mr. Field. They seem to be having a lot of problems but 

iO we get no indication as of right now that there is anything 

1 t additional coming to us. 

12. Mr. Treen. Pragmatic proble~~ as well as the question 

i3 of whether they want to gi\t-e us the information1would you say 

14 in both categories? 

15 Mr. Field. First they don't seem to be able to locate 

t6 their files which seems somewhat incredible. Secondly, we 

are asked to believe that they just don't keep records of 

major events in their own existence. 

19 M.r. Treen. Mr. Chairman, I don't care who this may 

ultimately embarrass, but I think we ought to have a record 

21 
of the efforts to comply with this subpoena. I.£ they don't 

know where records are, I would agree that is incredible, if 

• 
that is true. I think perhaps we ought to have a record before 

we 90 to the Floor on this particular resolution. Therefore 

I would offer a motion, if the Chair will.entertain it,· at 
;, t:; 
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1 this time, to defer action for two working days on the 

z pending resolution until we have the opportunity to question 

3 respondents or the representatives of the respondents with 

4 regard to compliru,ce with the subpoena. 

5 Chaiiman Pike. I would like to speak in opposition to 

6 your motion for this reason. I think we have a pretty good 

7 record. Mr. Field has stated ·;;;.'1.a.t he and ?J'.',r. Donner went 

8 down to the White Bouse and were told that there were no other 

9 docwrients than the United States Information Board su.inmaries 

10 which had been pro;ridad to this committee. 

11 Mr. Treen. Would you yield? 

12 Chairnian Pike. Certai11ly. 

Mr. Treen. T'oey said they are not in existenoa or they 

14 didn't have them? 

S5 Chairman Pike. T'aey said there were none. It was rather 

obvious to both Mr. Fi13ld and Mr. Donner that this was an I 
17 

incredible statement and therefore being incredible they did ! 

ta not believe it. The faet of the matter is that Mr.. Donner 

19 and Mr. Fi~ld were correct, they had not been told the truth. 

The White House has now miraculously found some documents 

21 
and "1e have been qi van a handful of them. They are very 

sensitive documents. There is no question about it. They are 

tremendously sensitive documents. ~ut it is a tremendously 

important issue in which I think that Congress, as that 

consumer of intelligence responsible for raising and supporting 

I 



1 

2 

3 

4 

-.0 

6 

1 

8 

9 

iO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

I\ 22 
I 

23 

M 

25 

4107 

armies and providing and maintaining a Navy, has equal 

right to with the President. 

Mr. Treen. I agree with you on that point. 

Chairman Pike. I don• t think w·e need any addi-;:.ional 

time to d~monstrate that as to this issue they have simply 

not told the truth. They have in effect admitted that they did 

not tell t..~e truth and when I say "they" that is not fair. 

A man did not tell the trt1th but he was the man who was 

given the responsibili't:y of cooperating with this committea. 

Mr. Treen. Would the Chairman yield? 

.Chairman Pike. Certainly. 

Mr. Treen. That is exactly the point. We say "a man". 

We don't know what his authority was. 

Chairman Pike. Colonel McFarland. 

Mr. Treen. We don't know what his authority and responsi-

bility was. 

Chairman Pike. We know that. 

Mr. Treen. But when we go to the Floor and this comes 

up for arg\unent we are going to be talking about what someone 

told us. sometimes it will be hearsay in the first instance 

and hearsay in the second instance. It would seem to me no 

matter what side we end up on on this issue, and you may find 

me right with you on this one Mr. Chairman, that it makes 

sense to have the record by thesa witnesses, the respondent 

himself even, as to what was done to comply, why they have not 

i 
l 
! 
i 

' l· 
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t complied, the explanations for the alleged misstatements to th 

2 staff of this committee. All of that ought to be in the 

3 record.. Otherwise I don't think you can really point to it 

.4 officially when you gc to the Rules Committee or when you go 

5 to the Floor. 

6 Chairman Pike. Mr. Hayes? 

i Mr. Hayes. z would respectfully submit that it is not 

s our burden to show cause as to why the subpoenas have not 

9 been complied with;. T"nat is the burden of those to whom the 

to subpoenas were direct~d. 

ii Mr. Treen. Would the gentleman yield on that point? 

Mr. Ha.yes. Yes. 

Mr. Treen. T"nat is exactly the purpose of n-.y motion, 

14 '1 Mr. Hayes, to have someone come here and put on ~"le record 

l5 why there has not been compliance so we will have that for 

16 the entire Congress. 

17 Mr. Hayes. But the problem with that is, Mr. Treen, that 

re it is beyond the scope of any kind of procedure th.at I am 

!9 

21 

familiar with in seeking out-information. Certainly we have 

the discretion, probably, to ignore our o'tm subpoenas·, which 

is one of the options desc~ibed by the Chairman. But we 

get ourselves into just exactly that fix, ignoring our own 

subpoeria and using our discretion to say we really didn.'t mean 

it at all. In the past I have. supported resolutions here to 

25 ac.eept :.as a form of compliance soma rather shaky bi ts of 
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compliance. It is not that I don't feel I have gone completely 

out of my way to do that and exercise what I .think is the 

extreme limit of the discretion of the committee and the 

extrema limit of my own discretion as a member of the committee 

in casting that vote. But we are in the position today of 

saying that we should make a record and that we should go 

down and instruct those persons to whom the subpoenas were 

directed on how to do that. I think the best course of action 

for this committee or any committee of Congress to ~ake is 

to direct our subpoena and make them as specific as possible 

:i: was one who was flashing the whip-handle to get those things 

as specific as possible and then C'ODe back and be willing an 

ready to enforce those. 

I think the Execu':.ive is perfectly capable. They have a 

good budget a."'l.d a lot of talent down there. Surely those 

distinguished gentlemen to whom we have directed these sub­

poenas can in fact get the kind of help they need to show 

cause as to why they could not comp}.y. 

Mr. Treen. I:E you will yield, you touched upon the 

problem when you said qshow cause." This is not a judicial 

procedure. In a judicial proceeding there would be an 

opportunity for the respondents to show cause why they had not 

responded to a subpoena. ~e basis.of that is pure logic 

that the judge must have the opportunity on the record, with 

testimony unde~ oath, to determine.why there has not been 

I 
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1 compliance. Although we are not required to do th·at, I 

2 agree 100 percent. It seems to ma that the underlying 

3 principle of the judicial process with respect to .the enforce-

4 ment of subpoenas should apply here in order to give tlie judge, 

which in this sense will be the House of Representatives, the 

opportunity to see what the respondent says. 

1 Chairman Pike. Mr. Treen, obviot-asly, one, if you look 

a at the language of the resolutions which Mr. Dellums has 

9 offered what we are asking is that a report be certified and 

iO there must be a report and there will be a report and the' 

1 t last item of business today will be, I hope, that the 

i2 committee will authorize the filing of such a report and the 

'i3 reports will. in fact be filed. I believe that they will be 

14 adequately specific as to what has h~. pened. 

!5 The question is on the motion of the gentleman from 

t6 

17 

18 

19 

21 

Louisiana, Mr. Treen. 

signify .by saying aye. 

(Chorus of ayes.) 

Ail these in favor of t:he motion 

C ·airman Pike. Contrary, no. 

(Chorus· of noes.) 

Chairman Pike. The noes appear to have it. The motion . 
j 

is not agreed to. 

The'question is on the resolution offered by the gentleman 

from California, Mr. Dellums. ·The Clerk will call the roll. 

The Clerk. Mr. Giaimo? 

I 
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1 to file a report and that the Chairman be requested to 90 to 

2 the Rules Committee and ask for a rule on this. 

3 Mr. Aspin. Will we have an opportunity to see the 

report? 

5 Chairman Pike. You will have all the opportunity you 

6 wish to look at the report. I had not planned additional 

7 meetings for the purpose of approving the repoxt. ~t will be 

8 a report in the normal course of business. There will be the 

9 usual opportunity for M:nority.views ·if the Mtnority wants 

1Q to write Minority vi~-s. 

11 Mr. Aspin. Could you.give us assurances so that we 

i2. could read it before it is in final form? 

i3 PJJ..r. Field. Mr. Chairman, I think our rules r~quire 

i4 five calendar days excluding Saturdays a...4d Sundays so we will 

15 be working toward next Friday. 

f 6 Mr. Treen. Is that from today? 

t7 Chairman Pike. From right now. 

18 Mr. Treen. First of all, I do want to serve notice 

t9 that I want to file Minority views. Secondly, will we have 

20 the five days from the time the report is put together. 

%1 Chairman Pike. No. The five days will start as of now. 

·Mr. Aspin. Today is not within the five days? 

Chairman Pike. No. Today is not within the five days. 

M Let me correct that. Either today is not or the one on the 

25 other end is not. There are five days1 just the way you count 
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1 five days on a calendar. 

Mr. Johnson. Isn't there a 24-hour time limit for 

3 Minority views to be prepared after the Majority report is 

4 prepared? There is an additioncl time. 

Chairman Pike. I can only state in all hu..Ttdlity that 

6 I am not precisely sure of what the rights of t.i."le Minority 

7 are. But I can assure you that they will be obayed and 

a protected. 

9 Mr. Johnson. We are operating undsr the House rules. 

to Chairman Pike. Yes, we are and we will continua to do 

it so. 

i2. Mr. Treen. Mr. C.lt.airman, that is five legislative days? 

13 Mr. Field~ Five calendar days, excluding Saturdays and 

t4 Sundays from the time the Committee gives notice to file a 

15 report, which would be a few minutes ago. 

16 Mr. Treen. We have only four legislative days, assuming 

17 recessresoiution is adopted. So we would run out of time and 

f 8 next Friday would be the last day that we could file. In 

19 view of the-fact that we are going to be in recess, Mr. 

Chairman, I urge a request that we be given an opportunity to 

21 file the report and/or the Minority views as of the first 

day that we return, Monday, December l. 

Chairman Pike. The Chair simply cannot· agree with that. 

That sets us back another whole week. 

Mr. Treen. No, Mr. Chairman. We are not in session. 

j 

I 
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1 Chairman Pike. We will follow the rules of the House. 

2 If the rules of the House require that it be delayed tmtil 

3 after the recess, that will be done. If the rules of the 

4 House do not require that it be delayed until after the 

5 recess·, that will not be done. 

6 Mr. Treen. One further inquiry, Mr. Chair1 .. r.an. If the 

7 rule then is that the report may not b·!· filed until December l, 

a because the fifth legislative da.y will be this F.ri·day and 

9 we are not in session, will the other mambers of the commi. ttee 

have the right to file their st-:.pplementary views up until 10 

let's say the 30th of No'rember? 

12. Chairman Pike. As I set.id to Mr. Johnson earlier, I 

13 will follow the rules. :r. can't tell you offhand praoisely 

14 

16 

17 

f 8 

19 

20 

21 

what you are entitlad to --

Mr. Treen. We are goinq to get only what.we are legally 

entitled to, although we are ·going to be in recess? Is that 

what the Chairman says? 

Chairman Pike. The Chairman is saying you will get what 

you are legally entitled to and if the recess comes out of 

that entitlemant y~u will get more than the Ch.air really 

wishes. If it.does not, you won't. 

I think we'have to keep moving on this for it to be 

real. If we try to· delay it \1'4til after the recess --

Mr. ~n .. • If Congress is not qoing to be in session why 

not give us an opportunity to use that re1:ess period to file 
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t what is going to be filed on December 1. 

2 Chairman Pike. The Chair is really trying to cooperate with 

3 the gentleman. You know today what yon are going to say. You 

4 know you are not goL."'lg to change your '\Tiews much between now 

5 and December 1. '!'here will be adequate opportunity for you 
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21 

~o·present Minority views. 

Without objection the report will be filed, the Minority 

will have appropriate time to present Minority views and 

the staff will be in touch with the individual members. as to 

what the appropriate time will ba. 

The Committee stands in recess until 10:00 a.m. Tuesday 

morning. 

!Whereupon, at 12 :02 p.m., the Committee recessed.) 
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