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PROPOSED RESOLUTION

Resolved, that the House of Representatives con#iders
the work of the Select Committee on Intelligence to be necessary
to the investigation which the House is resolved to make concern-
ing intelligence operations and considers noncompliance with the
subpoenas, issued either before or after the adoption of this
resolution by the Select Committee on Intelligence,'té be a

grave matter requiring appropriate enforcement..

Sec. 2. That wWilliam E. Colby, the Director of Central
Intelligence is directed to provide forthwith to the Select
Committee on Intelligehce of the House of Regresentatives the
items specified in the schedules attached to and made part of
the subpoena issued to that Director under authority of the

House of Representatives and dated September 12th, 1975.
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PROPOSED RESOLUTIONM

Hh

Resolved, that the House of Representatives considers
the'work.of the Select Committee on Intelligence to b2 necessary
to the investigation which the House is resolvad to make concern-—
ing intelligence‘operations and coansiders noncompliance with the
subpoenas, issued either before or after the adoption of this

resolution by the Select Committee on Intelligence, to be a

grave matter requiring appropriate enforcement.

Sec. 2. That %William E. Colby, the Director of Centrai
Intelligence is directed to providé forthwith to the Select
Committee on Intelligence of the House of Representatives the
items specified in the schedules attached to and made part of
the subpoena issued to that Director undér authority of the

House of Representatives and dated September 12th, 1975.
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PROPOSED AMERDIINT TO P‘OPOSED R
OF BAE SELECE CONMETTEE

Arend Section I of the proposed resolution by inserting in Line 5
the word "subpégnas" the following:

except with respect to names and identities of agents or
operatives or other undercover perscnnel of the various
intelligence agencies of the United States Goverament,

and except with respect to the names, identities or other -
information vhich might disclose the identity or national
affiliation of foreign agents, operatives or personnel

employad by or cooperating with the American intelligence

agencies, and except with respect to confidential infor-

=

gence zgencies or

o

mation received by any American intell
departments of the goverament under a promise of secrecy
or confidentiality and except with respect to diplomatic
exchénges which are secret or classified in anv of the
departnents of the government, and except materials or
documents relating to current or on-going intelligence
activities, and except such other materials, documeats
or information which the Cormittee may deem unnecessary
to its investiga&ion of intell igence activities of the
nation,” and

Amend Line 5 of said propesed resolution by striking the words

"or after" and,

the conclusion thereof the same ex celeon as that proposed with respect |-

Amend Section 2 of said proposed resolution by imserting at ' A

to Section 1.




MEVORANDIM

» September 23, 1975 (=

For the past several days Jeff Wnieldon and I have been
examining some of the legel problems presented by the failure of
compliance with the subpoena served upon the Director of Central :
Intelligence on the "Tet" offensive. -

¥ By resolution of the House Select Committee at a Special

Meeting on September 10, 1975, the Committee authorized the Chairman
to sign and issue a SLopoena to the Director of Central Intelli-
gence “for certain information concerning the Tet offensive of
1968. The subpoena was drawn and sign ened by the Chairman on
September 12, 1975. (A copy of the subpoeﬁa is annexed hereto.)
Tne subuoena was returnable at the office of the Select Committee
Wednesday, September 17, 1975 at 10:00 a.m.

Telephone calls were received on Tuesda*, September 16, and
even the morning of September 17, asking for an extension of time .=
to comply with the subpoena. A. Searle Field and Aaron B. Donner
indicated to Mitchell Rogovin, Esq., who called, that we had no
authority to modify the terms of the Committee's subpoena. During
that morning a letter from Mitchell Rogovin, as attorney for the
Director of Central Intelligence, which was delivered to the offices
of the staff, was directed to the Chairman and referred to certain
accompanying documents and in substance indicated that the material
had been "sanitized", that some "extremely sensitive' material had
been omitted and that the material that was delivered was "on loan'"
to the Committee and could not be released without prior consent
of the Director of Central Intelligence.

Chairman Pike wrote a letter to Rogovin which in substance
rejected the "proffer" and stated that a partial compliance with
the subpoena with conditions is non- coﬂnleance in his view and
indieated that he would take this matter up with the full Committee.

As stated before, the subpoena of September 12 is directed
to the Director of Central Intelligence. The Acts of 1947 and 1949
(copies of which are annexed) indicate this to be the official
title, no matter which hat he may be wearing, i.e., the head of
the Central Intelligence Agency is the Director of Central Intelli-
gence and the DCI is head and coordinator for the Intelligence
Commnnlty Documents requested in the subpoena are p::narlly
CIA documents in the opinion of the staff, and therefore the sub-
poena is directed to Colby as head of the Central Intelligence Agency.

This is an important distinction since the CIA is a creature
of the Congress, created by statute of Congress, as opposed to an
agency such as the Mational Security Aoency which is created by
Executive Oxder. In other words, notwithstanding that the agency is
a member of be Executive Brancb it is created by Congress. If the
subpoana is defied it raises the spectre of Frankenst eln. That is,
an agency creataed by Congress, funded by Congress is set loose in
the world without any ability of its creator to control its acts,

Tet aloma avamina +ham



In principle, and affirmad by the case law, subpoenas of
Congressional Cocmittees have been given a broad degree of approval
by our courts. Generally, in the exercise of its legislative
functions ''the broadest degree of fact-finding" is permitted by '
such Committees. The limitations placed upon such committees have
been few and limited solely to a broad area of "scope of inquiry"

and certain First Amendmsznt rights of individuals. (See Eastland
v. U.S. Serviceman's Fund, et zl., u.s. , which is annexed

hereto.) 1Ihis 1s a recert case, May 27, 1975, which reaffirms the
the right of the Senate Subcommittee on Intermal Security to ‘have

the broadest scope of inquiry against an individual, in this instance
a bank. However, the long line of cases affirming the rights of
Congressional Committees against individuals and the attitude of

the courts towards the enforcement of these subpoenas does not
represent an accurate indication of its views of enforcement of
subpoenas against the Executive Branch.

These cases have been treated entirely differently. 1In
recent times, the foremost case has been a series of cases that
are generally described as the Senate Select Committee v. Nixon.
In the first case (366 F. Supp. 51, a copy of which is annexed hereto),
the Senate Select Committee went to court in its own name and in
the name of the United States. (There is a 1923 Resolution of the
Senate authorizing Senate Committees to go to court to enforce
their subpoenas; apparently, there is no similar resolution of the
House. 1In any event, the Rules of this Committee require consent of
the House before subpoesnas are enforced.) In this case, the Senate
Committee sought an enforcement of its subpoena by an action for
Declaratory Judgment and Mandamus. The court first held that they
could not sue in the name of the United States because a suit on-

behalf of the United States could only be instituted by the Depart-
ment of Justice. '

Next, mandamus did not lie for the enforcement of subpoenas
since it was only appropriate for ministerial acts and compliance with
a subpoena was not deemed to be a ministerial act, at least against
a high-level official. There were other bases under which juris-
diction was sought which were denied by the court. In short, there
was "'standing" of the Committee to sue, but the court dismissed
because it lacked jurisdiction and did not reach the question of
justiciability or the merits of the case.

It is the view of ABD and JW, and confirmed in a telephone
conversation of ABD with Mr. Raoul Berger, that Judge Sirica "coppad
out"” and sought every means possible to avoid a decision of the
case. It is our opinicn that he could have, almost on his own
motion, amended the pleadings to give the court jurisdiction instead
of taking such z highly technical approach to the case. Be that as
it may, this case was not appealed.

T
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The Senzze Salect Committse then, in an effort to solve
the jurisdiction cuestion, returned and had a bill passed in both
houses expressly conferring jurisdiction (Public Law 93-190, a copy
of which is annexsé hereto). However, it should be noted that this
law only applies to this case. .
Next, there is the second case of the Senate Select Cormittee
v. Nixon (370 F. Supp. 521, a copy of which is annexed hereto) on a
motion for summary judgment. This case came up before Judge Gesell.
Of course, the question of jurisdiction had been resolved by the Act
of Congress, and the court held that it was justiciable and not a
political question. However, Judge Gesell instituted a probably
nova2l doctrine in that it imposed upon the Committee to demonstrate
a ""pressing need" for the subpoenaed material. It should be added
at this point that this seems to be the first time this cguestion was
raised and referred to the fact that the matter was already before
the House and corollary matters in the judicial branch. This also
seems to run contra to previous decisions.

~ Next, Judge Gesell relates to "pretrial publicity". This
is a judicial concept and, to this writer's mind, had never been -
raised before with reférence to a Congressional subpoenz. 1tore
important, it represents a willingness by a court to consider a
question as to what a Committee will do and what it should do with
material that it has subpoenaed. Again, up until this time, it was
an irrelevancy as to what a Committee would or should do with the
material it had subpoenaed as long as it was within the scope of its
inquiry. (See Berger, Columbia Law Review annexed, at p. 875, where
he says, ''such a conclusion represents an unwarranted interference
with Congressional oversight powers'.) - In short, Judge Cesell denied
the enforcement of the subpoena. ' '

This case was appealed (498 F. 24 725, a copy of which is
annexed hereto). The Court of Appeals in effect affirmed the argu-
ment of Judge Gesell's decision of "no pressing need". Again, Raoul
Berger, in the Law Review article (cited supra, p. 875), stated
"_..it rested its decision on the insufficiency of the Committee's 4.
showing that the subpoenaed evidence was 'demonstrably criticdl to /=
the responsible fulfillment of the Committee's functions'"

. 1=

While it is not square on point, and in a different line of"
cases, the Supreme Court case of U.S. v. Nixon (418 U.S. 683, annexed
hereto)- should be referred to. This case specifically involved the
question of Executive Privilege and. the President, and mors or less,
was directed to confidentiality of communications. The case was
narrowly decided that Executive Privilege must yield in the face of
evidentary requirements of a criminal prosecution. There was a
willingness of the court to indicate that if other grounds were
presented such as military or diplomatic matters, or national security,
Executive Privilege would hold. It is a cause of apprehension that
this reasoning might be extended to pervade consideration of subpoznas
of Executive agenciss,

Again, generally, it is recommended that the Columbia Law
Review article oI Raoul Berger be read carefully since if this premise



\—-OG . =

ware accepted znd could o
‘ving other agenciss oI th
Congressional ovazsight

S

to the consideration of cases invol-
tive Branch, there could be no

In all esvznts, from recent cases, even if the Committee
passed the question standing, jurisdiction and justiciability,

it is possible that the case could be decided adversely orx, in the
alternative, a ''conditional order'" be granted, i.e., subpoenaad
‘materials must be supplied; however, resort must again be had to

the court before materials could be released. ABD and JW think that )
this is an extremely dangerous precedent as relating to the function
of Congress. Congress is called upon to fund these agencies and

has no ability through the GAO to audit its functions nor find out
wnether or not these agencies may or may not be operating in violation
of the law, committing criminal acts or acting contrary to the express
authorization of the agencies or of Congress.

In this instance it should also be pointed out that it is
contemplated by statute that the argument of ''mational security” or
"classified documents'" is no defense to compliance with the subpoena.
This is given statutorX.authority in Title 18, Sec. 798(c):

(¢) Nothing in this section shall prohibit the furnish-,
ing, upon lawful. demand, of information to any regularly
constituted committea of the Senate or House of Repre-
sentatives of the United States of ‘America, or joint
committees thereof.

Possible Methods of Enforcement of Subvoena

First, again, attention is directed to the Columbia Law
Review article (cited supnra), and particularly to the section bezin-
ning on p. 889, entitled "Enforcement Procedure for Congressiona '
Subpoenas." - :

It may be possible (after consent or approval of the House)
for the Committee to come to court itself without a specizl act of
Congress. however, the procedures are not clear at this moment, and,
based upon precedents, it seems to be a difficult and hazardous
course of action by which to bring zbout the enforcement of the
subpoena.

The next, and more classic method, would be for the Committee
to render a finding that there has been a failure to comply with
the subpoena and file a report with the House setting forth the
facts on non-compliance. Parliamentarian Bill Brown advised that
it is then up to the House and the Speaker to .decide on a remedy if
a contempt citationm is voted, as in the case of G. Gordon Liddy.

The cowmon law powar of Congressional arrest is also avail-
able. According to private conversations with Raoul Berger, it is

. F0R,
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desirable since it des-onstrates the jurisdiction of the House to
enforce its own sudpoana without resort to the judiciary and
establishes the cracentials of the House as a co-ecual branch of
government,. It zlsc demonstrates the ability of the House to handle
lts own aft falrs. Zowever, as a caveat, it has not been usad in

many years and does constitute almost. a novel approach.

The alternative method rrovided by statute is that th

Speaker can certify the contempt and refer the matter to the U - PR
Attorney whose duty it shall be to present the matter to a grand
jury for criminal contempt proceedings (see Title 2, Sec. -92 123,
194, annexed hereto). Realisticzally, .the prospect of a vigorous
enforcement of a criminal contempt proceeding by the Executive

rench (Department of Justice) against William Colby as Director of
Central Intelligence does not seem to be a fruitful method of the
enforcement of the subpoena.

Finally, we have considered the possibility of a Resolution
of Inquiry. Again, resort must be had to the Parliamentarian, whose
views are of extreme importance. He advised us that a Resolution

£ Inquiry cannot be referred to a Select Committee and would have
to be referred to a standing committee with legislative responsi-
bility of the subject matter, i.e., House Armed Sexvices Committee.

This is not intended to be an exhaustive analysis of the law
and represents preliminary research on this question. A further
analysis will wait upon further imstructions.

Before concluding, it is acavn urged that the Members
of the Committee, or a member of thelr SLafL, spend the time to
carefully read the article by Raoul Berger in the Columbia Law
Review referred to herein. It represents the best analysis of the
subject that we have found to date. ‘

"




PROPOSED RESOLUTION

Resolvaed, that the House of Rapresentatives considers
the work. of the Select Comnittee on Intelligence to b2 necessary

to the investigation which the House is resolved to make concern-—

subpoenas, issusd either before or after the adoption of this
resolution by the Select Committee on Intelligence, to be a

grave matter regquiring appropriate enforcement.

Sec. 2. That ©¥illiam E. Colby, the Director of Cen rai
Intelligence is directed to providéfforthwith to the Select
Committee on Intélligénce of the House of Representatives the
items specified in the schedules attached to and made part of
the subpoena issued to that Director undér authority of the

House of Representatives and dated September 12th, 1975.
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- PROPOSED AMERDIIINT

T
OF THE SELECT COZiX

2zend Section I of the proposed resolution by inserting in Line 5

A T

after the word "subpdgnas" the following:

except with respect to nanes and identities of agents or
operatives or othar undercover perscnnel of the various
intelliéance agencies of the United States Government,

and excent wzthrrespect to the names, identities or other -
information vhich might disclose the identity or national

affiliation of foreign agents, operatives or personnel

employed by or cooperating with the Americen intelligence

mation received by any American intelligence zgencies or
cepartments of the government under a promise of secrecy
or confidentiality and except with respect to diplomatic
exchénges which are secret or classified in any of’the
depariments of the government, and except nateriéls or
documents relating to current or on-going intelligence
activities, and except such other materials, documents

or information which the Cormittee may deem unnecessary

gence activities of the

oo

nvestigation of inrell
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Amend Line 5 of said prepcsed resolution by striking the words

1l

Amend Section 2 of said proposed resolution by imserting at

- % Ed 4 ez A-" 3
the conclusion thereof the szme exception as that proposed with respect
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MEMORANDINS

-

September 23, 1975

For the p&at several days Jeff Vnieldon and T have been
examining some of the TEgal problems presented by the failure of
compliance with the subpoena served upon the Director of Central

g , !
Intelligence on the ""Tet' offensive.

By resolution of the House Select Committee at a Special
Meeting on September 10, 1975, the Comnittee authorized the Chairman
to sign and issue a SLapoena fo the Director of Central Intelli-
gence for certain information concerning the Tet offensive of
1968. The subpoena was drawn and 51gned by the Chairman on
September 12, 1975. (A copy of the subpoena is annexed hereto.)
The subuoena was returnable at the office of the Select Committee
on Wednesday, September 17, 1975 at 10:00 a.m.

Telephone calls were received on Tuesday, September 16, and
even the morning of September 17, asking for an extension of time
to comply with the subpoena. A, Searle Field and Aaron B. Donner
'indica;ed to Mitchell Rogovin, Esq., who called that we had no
authority to modify the terms of the Committee's subpoena. During
that morning a letter from Mitchell Rogovin, as attorney for the
Director of Central Intelligence, which was delivered to the offices
of the staff, was directed Fo the Chairman and referred to certain
accompanying documents and in substance indicated that the material
had besn "sanitized', that some "extremely sensitive' material had
been onitted and that the material that was delivered was "on lcan'
to the Committee and could not be released without prior consent
of the Director of Central Intelligence.

Cnal*man Pike wrote a letter to Rogovin which in 6Lbstaahe
rejected the "proffer'" and stated that a nzrtlal com pll«ﬁu” wit
the subpoena with conditions is non- c01nlgance in his view and
lndlcabed thau he would take this matter up with the full Committee.

As stated before, the subpoena of September 12 is directed
to the Director of Central Intelligence. The Acts of 1947 and 1949
(copies of which are annexed) indicate this to be the official
title, no matter which hat he may be wearing, i.e., the head of’
the Central Intelligence Agency is the Director of Central Intelli-
gence and the DCI is head and cooxrdinator for the Intelligence
Community. Pocuments requested in the subpoena are primarily
CIA documents in the opinion of the staff, and therefore the sub-
poena is directed to Coiby as head of the Central Intelligence Agency.

nt distinction since the CIA is a creature
statute of Congress, as opposed to an
Security Agency which is created by
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Legal Analvsis

In principle, and affirmad by the case law, subpoesnas of
Congressional Committees have been given a broad deo&,e of approval
by our courts. Generally, in the exercise of its leglslative
functions '"the broadest degree of fact-finding'" is permitted by !
such Committees. The limitations placed upon such committees have
been few and limited solely to a broad area of “scope of inquiry”
and certain First Am edcnent rights of individuals. (Sae Eastland
v. U.S. Serviceman's Fund, et al., U.s. , which is annexed
hereto.) 1nis 1s a Tecarit case, May 27, 1973"—b51cn reaffirms the
the right of the Senate Subconmitree on Inte*ral Security to have
the broadest scope of inquiry against an individual, in this instance
a bank. However, the long line of cases affirming the rights of
Congressional Committees aﬁainst individuals and the attitude of
the courts towards the en~orcement of these snbnaenab does not
represent an accurate indication of its views of enforcement of
subpoenas against the Executive Branch.

These cases have been treated entir°1y differently. 1In
recent times, the foremost case has been a series of cases that
are generally described as the Senate Select Committee v. Nixon.
In the first case (366 F. Supp. 51, a copy of which is annexed hereto),
the Senate Select Committee went to court in its own name and in
the name of the United States. (There is a 1923 Resolution of the
Senate authorizing Senate Committees to go to court to enforce
their subpoenas; apparently, there is no similar resolution of the
House. 1In any event, the Rules of this Committee require consent of
the House before subpoenas are enforced.) 1In this case, the Senate
Committee sought an enforcement of its subpoena by an action for
Declaratory Judgment and Mandamus. The court first held that they
could not sue in the name of the United States because a suit on-
behalf of the United States could only be instituted by the Depart-
ment of Justice.

Next, mandamus did not lie for the enfo*cemenu of subpoenas
since it was only appropriate for ministerial acts and compliance with
a subpoena was not deemed to be a ministerial act, at least against
a high-level official. There were other bases under which juris-
dlctlon was souout which were denied by the court. In short, there
was ''standing' of the Committee to sue, but the court dismissed
because it lacked jurisdiction and did not reach the question of
justiciability or the merits of the case.

It is the view of ABD and JW, and confirmad in a telephone
conversation of ABD with Mr. Raoul Berger, that Judge Sirica “coppad
out" and sought every means possible to aveid a decision of the
case. It is our opinicn that he could have, almost on his own
WOLlOW aMb“dv the pleadings to give the court jurisdiction instead

highly te echnical approach to the case. Be that as
2 was not appealed. e U
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The Senzzte Sz2lect Cormittee then, in an effort to solve
the jurisdiction cuestion, returned and had a bill passed in both
houses expressly conferring jurisdiction (Public Law 93-190, a copy
of which is annexed hereto). However, it should be noted tbat this
law only applies to this case. . .

Next, there is the second case of the Senate Select Committee

v. Nixon (370 F. Supp. 521, a copy of which is annexed hexr=to) on a
motion for summary Jhccmedt This case came up before Judge Gesell.
0f course, the question of jurisdiction had besen resolved b the Act
of Congress, and the court held that it was justiciable and not a
political question. However, Judge Gesell instituted a probably
novel doctrine in that it imposed upon the Committee to demonstrate

"pressing need" for the subpoenaed material. Tt should be added
at this point that this seems to be the first time tﬁls cuestion was
raised and referred to the fact that the matter was alresady before
the House and corollary matters in the judicizal branch. This also
seems to run contra to previous decisions.

Mext, Judge Gesell relates to "pretrial publicity". This

is a judicial concept and, to this writer's mind, had never been -
raised before with reféreuce to a Con gressional submoena. tlore
important, it represents a willingness by a court to consider a
question as to what a Comnittee will do and what it should do with
material that it has subpcenaed Again, up until this time, it was
an irrelevancy as to what a Committee would or should do with the
material it had subpoenaed as long as it was within the scope of its
inquiry. (See Be?gcr Columbia Law Review annexed, at p. 875, where
he says, 'such a conclusion Lep*esents an unwarranted interference
with Congressional oversight powers'.)  In short, Judge Gesell denied
the enforcement of the subpoena. - '

| This case was appealed (498 F. 2d 725, a copy of which is
annexed hereto). The Court of AppeaWs in effect affirmed the argu-
ment of Judge Gesell's decision of '"no pressing need". Again, Raoul
Berger, in the Law Review article (cited supra, p. 875), stated
...1it rested its decisicn on the *nsufz1c1e1cy of the Commitree's
showing that the subpoenaed evidence was 'den01s“rably critical to
the responsxble fulfillment of the Committee's functions'".

While it is not square on point, and in a different line of
cases, the Supreme Court case of U.S. wv. Nixon (418 U.S. 683, znnexed
hereto)  should be referred to. This case specifically involved the

guestion of Executive Privilege and. the President, and mores or less,

was directed to confiden plallty of communlcutlons. The case was
darrowl decided that Executive Privilege must yield in the face of
evidentary requirements of a criminal prosecution. There was a
willingness of the court to indicate that if other grounds were
presentad such as military or diplomatic ratters, or national se curity

Executive Privilege would hold. It is a cause of apprehension that
this reasoning migut be extended to pervade COdsxd tion of subpozsnas
of Executive agencias
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ecent cases, even. if the Committee
anding, jurisdiction and justiciability,

2 could be decided adversely or, in the
alternative, a '""conditional order"” be granted, i.e., subpoenaed
‘materials nust be supplied; however, resort must again be had to
the court before materials could be released. ABD and JW think that ,
this is an extremely dangesrous precedent as relating to the function
of Conzress. Congress is called uvpon to fund these agencies and
has no ability through the GAO to audit its functions nor find out
whether or not these agencies may or may not be operating in violation
of the law, ccmmitting criminal acts or acting contrary to the express
authorization of the agencies or of Congress. ‘ ’
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~ In this instance it should also be pointed out that it is
contemplated by statute that the argument of 'mational securitv" or
"classified documents' is no defense to compliance with the subpoena.
This is given statutory authority in Title 18, Sec. 798(c):

(c) liothing in this section shall prohibit the furnish-
ing, upon lawiul demand, of information to any regularly
constituted committee of the Senate or House of Repre-
sentatives of the United States of America, or joint
committees thereof.

Possible llethods of Enforcement of Subpoena

First, again, attention is directed to the Columbia Law
Review article (cited supra), and particularly to the section bezin-

ning on p. 889, entitled "Enforcement Procedure for Congressional
Subpoenas.” ‘ - :

It may be possible (after consent or approval of the House)
for the Committee to come to court itself without a special act of
Congress. however, the procedures are not clear at this moment, and,
based upon precedents, it seems to be a difficult and hazardous
course of action by which to bring about the enforcement of the
subpoena.

The next, and more classic method, would be for the Committee
to rencer a finding that there has been a failure to comply with

the subpoena and file a report with the House setting forth the

facts on non-compliance. Parliamentarian Bill Brown advised that

it is then up to the House and the Speaker to .decide on a remedy if

a contempt citaticn i1s voted, as in the case of G. Gordon Liddy.

-
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cesirable since it demonstrates the jurisdiction of the House to
enforce its owm s3uboosne without resoxrt to the judiciary and
establishes the cradsntials of the House z5 a co-equal branch of -
government, . It z.3C cdemonstrates the ability of the House to handle
its own affairs. Howsaver, as a caveat, it has not been usad in
many years and de=3 constitute almost a novel approach.

‘ The alternative method yvrovided by statute is that the
Speaker can certify the contempt and refer the matter to the U.S. )
Autorney whose duty it shall be to present the matter to a grand
jury for criminal contempt »roceedings (see Title 2, Sec. 192, 193,
194, annexed hereto). “eallsbwcallj, the prospect of a vigorous
enforcement of a criminal contem ipt proceeding by the Executive
Branch (Department of Justice) against William Colby as Director of
Central Intelligence coes not seem to be a fruitful method of the
enforcement of the subpo=sna.

Finally, we hava considered the DOSSlelltV of a Resolution
of Inquiry. Again, resort must be had to the Parliamentarian, whose
views are of extreme importance. He advised us that a Resolution

Inquiry cannot be referred to a Select Committee and would have
to be referred to a standing committee with legislative respeonsi-
bility of the subject matter, i.e., House Armed Services Committee.
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This is not intended to be an exhaustive analysis
~
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’ S
and represents preliminary research on this question. A
analysis will wait upon further instructions.
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Before conclu awnv, it is again urged that the MMembers
f the Committee, or a member of their staff, spend the time to
carefully read the article by Raoul Berger in the Columbia Law
Review referred to herein. It represents the best analysis of the
subject that we have found to date.






