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KISSINGER CONTEMPT CITATION

I.

Availability of Claim of Executive Privilege

The Supreme Court has clearly stated that the doctrine of Executive
Privilege is "constitutionally based." Without it the Executive Branch
could no more function as a separate but equal organ of the Government
than could the Congress operate if the Executive were entitled to inquire
into the staff and committee deliberations.
The issue is whether Executive Privilege was properly and
appropriately exercised in the present case. The three classic categories
for its assertion, exemplified by numerous instances beginning with
President George Washington, are (1) military secrets, (2) foreign affairs
secrets, and (3) confidential advice-giving at the highest level of the
Executive Branch. The present instance qualifies under all three. The
Pike Committee sought to obtain recommendations from the State
Department to the National Security Council or one of its subcommittees
pertaining to covert actions from 1961 to the present. Some of the
memoranda covered by the subpoena were addressed to former Presidents
and others to close advisors. They all contain advice and recommendations
concerning the course of action which the President should pursue. None of
the subpoenaed documents are from the Ford Administration.
There is no historical or legal basis for the principle that an
incumbent President can only assert the privilege with respect to his own
administration. Such a principle would lead to the absurd result that
matters considered so crucial to our military and foreign affairs posture
as to be subject to the privilege on January 19 of a post-election year
suddenly lose that status on January 20. As early as 1846 a President
declined to produce to the Congress information concerning a prior
administration; the same action was taken by Presidents Truman and
Kennedy.
II.

Reasonableness of the Claim of Privilege in the Present Case

President Ford has adopted a forthcoming attitude with respect to
the Select Committee 1 s investigation. There is no doubt that more
information of a highly classified and highly confidential nature has been

made available to this committee than to any previous committee in
the history. Even with respect to the demand at issue here, the
Executive Branch sought to accommodate the interests of the committee.
Chairman Pike asserted that the material was necessary in order .
that the committee might test the hypothesis that "operations generated
outside of the normal channels have tended to be of higher risk and
more questionable legality than those generated by the normal process. 11
While asserting Executive Privilege with respect to the particular
documents in question, the Executive Branch did make available to the
committee the information necessary for this purpose. The additional
information provided by the subpoenaed documents would only consist of
revelations of the r'ecommendations of particular individuals, and
additional military and foreign affairs secrets, which are not necessary
for the purpose asserted by the Committee. To press the Contempt
Resolution would not promote the necessary comity between two branches
of government and could result in a constitutional confrontation with
an administration that has gone to extraordinary lengths in cooperating
with the Congressional investigative process.
III. Secretary Kissinger is not in Contempt of Congress
In declining to make the requested documents available, Secretary
Kissinger was acting at the direction, of the President. In thus obeying
what appears on its face- -on the basis of both judicial decisions and
historical precedent- -to be a lawful instruction, it is inconceivable that
Secretary Kissinger could be guilty of contempt.
In the 200 years of our Nation's existence, no cabinet officer
has ever been cited for contempt of Congress. It would be a serious
mistake, harmful domestically and in our foreign relations, to punish
the Secretary of State for complying with a Constitutional Presidential
directive.
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THE WHITE HOUSE
WASHINGTON

November 21, 1975

MEMORANDUM FOR

MEMBERS OF THE CABINET
SENIOR WHITE HOUSE STAFF

Attached for your information is a memorandum discussing
recent Congressional demands for certain Executive branch
documents.
I trust that you will find the document to be informative on
a matter of controversy which has been given substantial
treatment by the press.

f{?u;.15.

Philip W. Buchen
Counsel to the President

Attachment

THE WHITE HOUSE
WASHINGTON

November 18, 1975

MEMORANDUM

Re: Congressional Demands for Executive
Branch Documents

This is to present the development of several controversies
which have arisen involving Congressional committee demands
for Executive Branch documents directed to Secretaries
Kissinger, Morton and Mathews. Also treated are the several
bases underlying the Administration's refusal to comply with
certain of these requests. Particular emphasis is given to the
concept and scope of Executive Privilege.

I.

Relevant Controversies.

Three areas of conflict involving demands for Executive
Branch documents have arisen between committees of the
Congress and representatives of the Ford Administration.
The circumstances giving rise to these conflicts may be
summarized in the following manner.
A.

House Select Committee Demand of November 6
(Secretary Kissinger).
On November 6, 1975, seven (7) subpoenas were
issued by the House Select Committee on
Intelligence, chaired by Representative Otis
Pike. On November 7, the subpoenas were
served as follows:
I.

State Department. Only one ( 1) subpoena
was actually directed to Secretary Kissinger
demanding all documents relating to State
Department recommendations for covert
actions made to the National Security Committee
and the Forty Committee (composed of the
President's principal personal advisers on
matters of military and foreign affairs) from

- 2 January 20, 1965 to the present. On
November 14, the Legal Adviser of the
Department of State advised the Select
Committee that Secretary Kissinger had
been directed by the President to respectfully decline compliance with the
subpoena and to assert the Constitutional
doctrine of Executive Privilege as the
basis for the refusal. On the same day,
the Select Committee adopted a resolution
calling on the House of Representatives to
cite Secretary Kissinger for contempt in
failing to provide the subpoenaed materials.

B.

2.

Central Intelligence Agency. One ( l) subpoena
was served on the Central Intelligence Agency
and substantial compliance was effected on
November 11 by a letter from Mitchell
Rogovin, Special Counsel to the CIA, to the
Select Committee. No assertion was made to
a right to withhold the materials requested.

3.

National Security Council. Five (5) subpoenas
were directed to the Assistant to the President
for National Security Affairs. These were
accepted by a representative of the Office of
the Counsel to the President on behalf of
Jeanne Davis, Staff Secretary, National
Security Council. Under date of November 11,
Lieutenant General Scowcroft, Deputy
Assistant to the President for National
Security Affairs responded to the subpoenas
by forwarding the documents available at that
time and by agreeing to provide other requested documents as they became available.
Thus, the Administration is in substantial
compliance with this request, and has not
asserted a right to withhold the materials
from the committee.

House Subcommittee on Oversight and Investigations
Demand of July 28 (Secretary Morton).
On July 10, the Chair man of the Subcommittee on
Oversight and Investigations of the Committee on
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Interstate and Foreign Commerce, Representative
John Moss, wrote the Department of Commerce
to request copies of all quarterly reports filed
by exporters, since 1970, concerning any "request
for [Arab] boycott compliance". On July 24,
Secretary Morton sent Representative Moss a
summary of boycott information reported by
exporters, but declined to furnish copies of the
reports themselves, invoking the statutory
authority contained in Section 7 (c) of the Export
Administration Act.
On July 28, the Subcommittee issued a formal
subpoena to Secretary Morton calling for a turnover
of the reports. On September 4, the Attorney
General provided Secretary Morton with a formal
opinion to the effect that the Secretary need not
disclose the reports under the authority conferred
by Section 7(c) and this position was asserted by
Secretary Morton in an appearance before the
Subcommittee on September 22.
On November 12, the Subcommittee approved a
resolution calling for full committee action on a
contempt citation against Secretary Morton. A
finding of contempt, of course, would require
floor action by the House of Representatives.
C.

House Subcommittee on Oversight and Investigations
Demand of November 5 (Secretary Mathews).
On October 23, Chairman Moss of the Subcommittee
on Oversight and Investigations requested Secretary
Mathews to provide a list of deficiencies which showed
up in surveys of hospitals by the Joint Commission on
Accreditation of Hospitals. Acting on the advice of
counsel, Secretary Mathews refused to comply with
the request, asserting a statutory exemption contained
in Section 186S(a) of the Social Security Act.

- 4 On October 23, the Subcommittee issued a
subpoena for the list and this was referred by
Secretary Mathews to the Attorney General for
his review. On November 12, the Attorney
General indicated that he found the language of
the Social Security Act's confidentiality provision
to be very weak, as opposed to the strong provision
contained in the Export Administration Act noted
supra. In his opinion, Section 1865 (a) of the
Social Security Act lent itself to the interpretation
that information so furnished is not to be made
public but may be conveyed to the Congress on
proper request. Accordingly, on November 12
Secretary Mathews made the list available to
the Subcommittee, thus ending the controversy.

II.

Bases For Denials

The basis for Secretary Morton's refusal to comply with
the request of the Moss Subcommittee is statutory law. The
basis for the refusal by President Ford to comply with the
request made to Secretary Kissinger is grounded in Constitutional
doctrine, i.e. Executive Privilege.
A.

The Statutory Basis for Denial.
Section 3(5) of the Export Administration Act of
1969, 50 U.S. C. App. 2402(5), provides in
pertinent part that:

* * *
It is the policy of the United States (A)
to oppose restrictive trade practices
or boycotts ••• imposed by foreign
countries against other countries
friendly to the United States, and (B)
to encourage and request domestic
concerns engaged in ••• [exporting]
to refuse to take any action, including
the furnishing of information or the
signing of agreements, which has the
effect of furthering ••• [such] restrictive trade practices or boycotts .
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Section 4(b) calls for issuance of rules and
regulations to implement Section 3(5) and
states that the rules and regulations are to
"require that all domestic concerns receiving
requests for the furnishing of information or
the signing of agreements ••• (of the type
specified in Section 3(5 )(B )] must report that
fact to the Secretary of Commerce • • • • "
The Act 1 s confidentiality provision, Section 7 (c},
50 U.S. C. App. 2406(c), reads as follows:

*

>:C

*

No department •
or official exercising
any functions under this Act shall publish
or disclose information obtained hereunder which is deemed confidential ••• ,
unless the head of such department • • •
determines that the withholding thereof
is contrary to the national interest.

The regulation of the Department of Commerce
implementing Section 3(5) expressly states that
the information contained in reports filed by
exporters "is subject to the provisions of
Section 7 (c) of the • • • Act regarding confidentiality • . • • 11 15 CFR §369. 2(b). Moreover,
the basic reporting form (Form DIB-621) states
that: 11 Information furnished herewith is deemed
confidential and will not be published or disclosed
except as specified in Section 7(c) of the •••
[Act]. II
Statutory restrictions upon executive agency
disclosure of information are presumptively
binding even with respect to requests or demands
of congressional committees. That this
assumption accords with general legislative
intent is demonstrated by the inclusion, in a
number of statutes concerning confidentiality
of information, of explicit exceptions for

- 6 -

congressional requests. When, as in
Section 7(c), such an exception is not
provided, it is presumably not intended.
In the present case, this standard interpretation finds additional support in the
legislative history of the statute, in an
apparently consistent administrative
construction, and in Congress 1 reenactment of the provision with knowledge of
that construction.
No constitutionally-based privilege has
been asserted.
B.

Executive Privilege as a Basis for Denial.·
Beginning with President Washington, Presidents
have claimed and exercised the responsibility of
withholding from Congress information the
disclosure of which they consider to be contrary
to the public interest. This responsibility is
frequently called 11 Executive privilege. 11
Information of this type usually comes within the
categories of military or diplomatic state secrets,
investigatory reports, and internal governmental
advice. The Supreme Court has held in United
States v. Nixon, 418 U.S. 683, 708 (1974), that
the Executive privilege is "fundamental to the
operation of government and inextricably rooted
in the separation of powers under the Constitution. 11
It also distinguished the presumptive privilege
accorded all confidential communications from sensitive
national security matters involved here, which
are entitled to the highest degree of confidentiality
under the Constitution. It, therefore, does not
require any statutory basis and cannot be controlled
by Congress.
Recent examples of Presidential directions to Cabinet
members not to release certain information to
Congress are:

- 71. President Eisenhower's letter of
May l 7, 1954, to the Secretary of Defense
not to testify with respect to certain top
level conversations which occurred during
the Army-McCarthy investigations.
[Enclosed]
2. President Kennedy's letters to the
Secretaries of Defense and State, dated
February 8 and 9, 1962, respectively,
instructing them not to disclose the names
of individuals who had reviewed certain
draft speeches prepared by military
officers. The issue of Executive Privilege
was also treated in President Kennedy's
letter to Senator Stennis dated June 23, 1962.
These arose during an investigation by
the Senate Armed Services Committee
into "Military Cold War Education and
Speech Review Policies." [Enclosed]
Congressional (as distinct from judicial) demands
for material may fall into two categories. The first
would be a normal .committee request, demand, or
subpoena for material as discussed above, which
may be rejected on the basis of Executive Privilege
where it is deemed by the President that the
production of such material would be detrimental
to the functioning of the Executive Branch. This,
at least, has been the consistent practice by
practically every administration and acceded to by
Congress. This should be contrasted with a dem'-nd
for material pursuant to an impeachment inquiry,
which some presidents have acknowledged would
require production of any and all executive material.
See ~, Washington's Statement, 5 Annals of
Congress 710-12 (1796).

III.

Procedures for Asserting Executive Privilege.

In early years, the Executive Branch practice with respect
to assertion of Executive Privilege as against Congressional
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requests was not well defined. As noted above, during the
McCarthy investigations, President Eisenhower, by letter to
the Secretary of Defense, in effect prohibited all employees
of the Defense Department from testifying concerning conversations or communications embodying advice on official
matters. This situation eventually produced such a strong
Congressional reaction that on February 8, 1962, President
Kennedy wrote to Congressman Moss stating that it would be
the policy of his Administration that ti Executive privilege can
be invoked only by the President and will not be used without
specific Presidential approval. 11 Mr. Moss sought and
received a similar commitment from President Johnson.
(President• s letter of April 2, 1965.)
President Nixon continued the Kennedy-Johnson policy
but formalized it procedurally by a memorandum dated
March 24, 1969, addressed to all Executive Branch officials.
The memorandum notes that the privilege will be invoked
11
only in the most compelling circumstances and after a
rigorous inquiry into the actual need for its exercise. ti
President Ford publicly addressed the concept of
Executive Privilege in his televised appearance before the
House Subcommittee on Criminal Justice on October 17, 1974.
He expressed his view that ti • • • the right of Executive
Privilege is to be exercised with caution and restraint 11 but
also said: 11 ! feel a responsibility, as you do, that each
separate branch of our Government must preserve a degree
of confidentiality for its internal communications. 11

#

r r 3 f1J Letter to the Secretary of Defense
Directing Him To \Vithho1d Certain Information
from the Senate Committee on Government
Operations. }viay 17, 1954
Dear Jl1r. Secretary:

-

·.

..

It has long been recognized that to assist the Congres.5 in achieving its
legislative purposes every Executive Department or Agency must, upon
the request of a Congressional Committee; expeditiously furnish information relating to any matter within the jurisdiction of the Committee, with
certain historical exceptions--some of \vhich are pointed out in the
attached memorandum from the Attorney General. This Administration has been and will continue to be diligent in following this principle.
However, it is essential to the successful working of our system that the
persons entrusted with power in any one of the three great branches of
Government shall not encroach upon the authority confided to the others.
The ultimate responsibility for the conduct of the Executive Branch rests
with the President.
Within this Constitutional framework each branch should cooperate
fully with each other for the common good. However, throughout our
"history the President has withheld information whenever he found that
what was sought was confidentiai or its disclosure would be incompatible
with the public interest or jeopardize the safety of the Nation.
Because it is essential to efficient and effective administration that employees of the Executive Branch be in a position to be completely candid
in advising with each other on official matters, and because it is not in

Public Papers of the Presidents
the public interest that any of their conversations .or communications,
or any documents or reproductions, concerning such advice be disclosed,
you will instruct employees of your Department that in all of their appearances before the Subcommittee of the Senate Committee on Government
Operations regarding the inquiry now before it they are.not to testify to
any such conversations or communications or to produce any such documents or reproductions. This principle must be maintained regardless
of who would be benefited by such disclosures.
I direct this action so as to maintain the proper separation of powers
between the Executive
Legislative Branches of the Government in
accordance with my responsibilities and duties ~dcr the Constitution.
This separation is vital to preclude the exercise of arbitrary power by any
branch of the Government.
By this action I am not in any way restricting the testimony of such
witnesses as to what occurred regarding any matters where the communication was directly between any of the principals in the controversy within
the Executive Branch on the one hand and a member of the Subcommittee or its staff on the other.

and

1·

I'

Sincerely,
DWIGHT D. EISENHOWER
NOTE:
Attorney General Brownell's
American history abounds in countless .
illustrations of the refusal, on oc~ion, by
memorandum of Marcil 2, 1954, was re·
leased with the President's letter. The
the President and heads of departments
memorandum traces the development
to furnish papen to Congress, or its comfrom Washington's day of the principle ' mittees, fo.r reasons of public policy. The
that the President may, under certain cir·
mes.sages of our past Presidents reveal
cumstam::es, withhold information from
that al.most every one of them found it
necessary to inform Congress of his conthe Congress.
stitutional duty to execute the office of
Talcing the doctrine of separation of
powers as his text, the Attorney General
President. and, in furtherance of that
stated that it is CS!ential to the successful
duty, to withhold information and papers
for the public good."
working of the American system that the
persons entrusted ""ith power in any one
As fo:r the courts, they ha"·e "uniformly
of the th::ee branches should not be perheld that the President and the heads of
mitted to encroach upon the powers condepartments have an uncontroIIed discretion to "; thhold . . . . information and
fided to the othen.
The memorandum continues: ''For over
papers in the public interest; they will not
r 50 years . . • our Presidents have esinterfere with the exercise of that discret<:blished, by precedent, that they and
tion, and that Congress has not the power,
members of their Cabinet and other heads
a.' one of the three great branche3 of the
of executi,·e departments have an unGovernment, to subject the Executive
doubted privilege and discretion to keep
Branch to its ,..;II any more th.an the
Executi-1;e Branch may impose its unreconfidential, in the public interest, papers
and inform.;;ition which. require secrecy.
strained will upon the Congress."

\
I
!

Dwight D. Eisenhower, 1954
Among the precedents cited in Li.e At·
torney General's memorandum a:re the
following:
President Wa.3hlngton, in, I 796, Wa.$
presented with a House Re.solution reque;;ting him to furnish copies of correspondence and other papers relati."lg to
the Jay Treaty with Great Britain as a
condition to the ap9ropriation of fund5 to
imp!ec.ent the treaty. In refusing, President W:ishlngton replied "I trust that no
part of my conduct ho.s ever indicated a
duposition to withhold any huormation
which the Constitution ha.; enjoined upon
the President as a duty to give, or which
cvuld be req•.1.!red of hi.::n by ¢ither Hotl5e
of Congress as a rizht; and with truth I
affirm that it has been, as it will continue
to be while I have the honor to preside in
the Government, my constant endeavor to
· harmonize with the other branches thereof
so far as the trust delegated to me by
the people. of the United States and my
sense of the obligation it imposes to 'pre·
JerVe, protect, and defend the Corutit:ution' will permit."
President Theodore Roosevelt, in 1909,
when faced with a Senate Resolution

dirt:cting hl1 Attorney General to furn.i;h
do...--uments relating to proceedin~ ag:iinst
the U.S. Stcd Corporation, took possession cf the papers. He then informed
Senator Cl:i.rk of the Judicia.-y Committee
that the· only way the Senate could get
them was through impeachment. The
President e~"Piained that some of the facts
were given to the Government under the
seal·of secrecy and could not be dh--ulged.
He a.ddecl "and I •vill see to it that the
word of this Government to the individual
is kept sacred,"
"During the administration of President
Franklin D. Roo;eve!t," the A:torney
General's memor::t.ndum states, "there
were many i.'lstances in which the President and hls Executive heads refa;ed to
make available certain inlor:mition to
Congress the disclosure of w!:.ich was
deemed to be confidential or contrary to
the public interest." Five such ta.$CS are
cited, including one in which "communications between the President and the
heads of departments were held to be con•
fidential and privileged and not subject:
to inquiry by a committee of one of the
Houses of Congress."

---(
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The Chair hn.s onl<>recl the witness to an~wer the question.
I
Sena.tor STE:s:-ns. Y cs, I think, Senator Thnrmond, th:it. that i~ · '
tec-hni("nlly cotnct, but., nt. the same time, the Secretary of Defense is. t
het-e and this quest.ion of executive privilege has been talkt>d nbout
I
back nncl forth.
I nssnme the· Secretary hns something to bear directly npon that in
this question, so I recognize the Secret:lry to mnke n. statement.
~ecl'et.'lry .Mc.N A)tARA. Thank )OU, :\Ir. Ch:lirrnnn.
'Vonlclyou like me toswenrunc'ler oath?
..
Sennto1· STE:o;1s. You are alrendy 1m<ltr oath. I beg your parcfont
you have not been here.
Secrctarv l{c°X,uuRA. Xo. sir: I have not.
Senator "sn:Nsis• .All right; thnnk you very much for remindingI

me-.

·wm

..

..

yon please stand, Seeretary ~IcXamnra.. Do you solemnly
swear that your testimony ~fore this subcommittee will be t11e truth,
the whole truth, aud nothing but the truth, so help you Goel?
Secretary 1IcNA:\IAR.I.. I do, sir.
Senator Stt:-t:sts. I-fave n. seat.
Secretary )fc~A)IARA. )fr. Chairman-Senator ST.EN:NIS. I assume thi5 is with referenl~e to uecnth·e prh·ilege, is it not1
KEX::SEOY LETTER TO )I::S.UL\.R.\

Secretary )fcN.ntARA. It is, sir.
I won ld like to rend a letter to me from the President. This is .
dated Febrmu·y 8.
DF-~R :Utt. SECBETA.RY: You ba,·e brou;:bt to my atte11tion the f:l.ct tbat the
Senate Special Preparedness ln\"esti;atiag Subcommittee intends to ask wl&nes~
from :rour Department to gi;e testimnnr identi.frin; tl1e names of indlviduab
who made or recommended change::s. in specific speeche;;.
As you know, it bas been and will be the consist@nt policy or this :idmini.strn·
tion to cooperate fullr witb the committees of tht> Congresis with resPf.'(:t tt> chefurnishing or information. In accordance with this policy. :ro11 ha•e m:ule
aTailable to the subcommittee i,::;oo speeches with mar;innl not~. hundreds of
other dot.>ttm~ots, nn<l the nnrne;; ot the l-1 in<li\"illn:ti !'peech revfe\Ters. 11 of
whom are military officers.. You hani also made nn1ilable th.: fuliest pv.;;sible
background inlormation about e!l.cb of these men, whose record o! se"lce and
deTotion to country is unquestioned in ef'ery cnse, :tad you bu·e permitted tht
committee's stail! to Interview all witnesses requested and to cond11ct sncb interTiews outside the presence of any departmental repre5entatiTe. Finally, :;011
baf'e identified the departmP.ntal source of eacb su~ested cban.ge and o~ered
to furnish in writing an uplnnatioo of each such change and the policy or ;ai~
line under which it was made.
Yom statement that these changes are your respoosibilitF, that they \Wr@
made under your policies and guidelines and those of ·this administration, nnd
tbat you would be willing to e:rplai.a them in detail is both titting aud accurate,
and ofrers to tbe subcommittee all the ill.formation !):operly needed for the pu~
poses ol its current inquiry. re rs equally cle:i.r that it would not be J')05Sible !or
,-ou to malntaiD an orderl7 Dep:ircment and receive tbe candid :i.dvice aud loyal
respect of your subordinates it they, inste:id of rou and your senior a:;,;ociates,
are to be individually answerable to the CongreM, as well as to rou, for their
intPrnal acts and advice.
·
For tb~ r~soos, and in accordance with the prece<lents oo so?pnrntioo of
powers ~t:tblished by my predeces.."On !rom the first t<l the last, I hal"e concluded that lt would be contrary to the public intere!<t to make- nT"Rilnble aoy
Information which wo11ld enable th~ subcoomittee to id~ntity and hold account·
able any individual with r~pect to aoy particular speeeb that be has reviewed. ·
I, therefore. direct you nod all personnel under the jurisdiction or your Depnrt-
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t:il"e any testimony or produce any documents which wo1Jld discfose
-·
'r •1,rm·ition
, ·;·'...
'
, nnil I am is.:;uing parallel instructions to tbe Secretar,; of Srate.
1 , .. ···inclnle whlch ii> at stake bel'e cannot be autoruatlcally applied to ~er;y
.::.• ;'tor iutormatlon. Each case mm;t b'! jucl~ed on its own merits. '. But
Intend to permit subordinate oflicints of our career sert"ices to bear the
; ~~; 0 ~ cone;ressionl'l inquiry int() J>()licies which are the r~ponsibiliUes or
:.:..-~r sa:;..-.riors.
Siucerely yours.
__ .• t 111 .t I'>

..
:-:::·nut

JOS:lf

..

.,F. KENN.EDY •

WI i!'>t:.-;:; INSTRUCTED DY )I'NA)f.\R.A NOT TO ANSWER QUESTIO~

\fr. Chairman, :i.cting in accordance with that instruction, I have

;:;~rructoo ~[r. Lawrence not to ans,>er the question, thereby invokin'g

•. x...:urive privilege.
WITNESS DECLINES 1.'0 .ANSWER QUESTION

:'rn:1tor Sn:ans. i\Ir. Lawrence, of course, you hi\ >e heard whn~ the
..;....n:tnry h:\S said here. Is that your position now 1
· ~lr. LAwnE~CE. Yes, sir; it is.
:o;l·nator STE~""NIS. You decline to answer the question for the reasons
:i:-•h.'11e<l by th& Secreta.r:r1 .
.
~{r.

J...nv:aENC&. That is nght, sir.

CBAIR.ll.A:X CLEARS WITXESS

~"D

ASSOOrAn:s

:O:t•Jllltor Sn:~~"IS. I just want the record to be clear and positive.
.\s I understood it :from the followin~ letter, the President puts it on
rhi.' ;.:round of being contrary to the put>lic interest.
.\11 right, let me say nu nclclitional word here about ~fr. Ltm·renc~
if I 11i:n·, nncl in reference to the other gentlemen. This executive
pridle<,..,r. presentetl b1 the Secretary nncl i\lso adopted by ~Ir. Lt'-W'l"ence
pra":"t•nts :\ ne'~ question. Before I leave this situation, I want to s:l.y
rli:1r. 1liere is no tamish of a.ny kind on ~fr. L'\wrence or anv of his 13
:1·"t11·iart'S. All of them~ according to my information, incluclin"" :tll
rhat <."ollected by the staff members n11d all that I have e\·er heard, are
iutt>lli~"l'nt, cled1catec1, hard-working, patriotic, loyal ..:\.mericnns, and
r linnly believe that they are, each of these gentlemen. Some of them
:m· mt•mbers of the sen-ices, and some of them are in ch.·ilian life.
STATEMENT BY SENATOR JOHN STENNIS IN .RULING ON PLEA OF
EXECUTIVE :PRIVILEGE, FEBRUARY 8, 1962

:-'1•n:1tor STE::n..-is. :Members of the subcommittee, in vi.ew of the explea here of executive privilege, I think it clearly the- duty of
rhl• Chair now to rule upon the ple<\. Not only is my duty clar, but
it is clear that I should rule on it now.
It is a. C)Uestion that I have Ions- :i.nticipated in connection with
1111':'\? hearings. It is n. matter wiuch became e'l>·ident to me many
w.i•ks ago ancl caused me to make a special study of it. I hM·e therefon•, t-::\:unined what I believe to be ail of the authorities on the subject.
I h:n·e also consulted with others who have had Senatorial experience
1:1 1his field.
I have a. brief statement to make here a.<> background
for rhe ruling I shall make.
fll'\':":i

501:12-82-pt. Z..--10
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In the :ll~<'n:t l of our cold war we:\pon~ t h('i"l"' i:- no place for boa~t
ing or hcllico!;ityt and name calli11g is l'1lrely w;~ful. As Secretn.ry of

:-:1:1tc nusk has smcl :

..

1·be i:<Su~s C':llll'tl the coltl wnr nre rl'nl nnd c:rnuot h;o merely wished lll>:l.:y.
Tht•l' mu11t lie fa..:l'd and Wt!t. nut how we wl'ct tli~1u ui:•k••s u dif?1?re11ce. 'They
.-ill nut be scoltlcu uwny b:y iu\·edi•e ll')r frighr~u~d aw:iy hy blm;ter. They
t1n~t be met with determluation, contidence, n.ncl sophi"tkatiou..

uur <li.scnssion, public, or 11ri\'nte, sbould be mnrke<l by ci \"ility; our m:i.nners
to onr dignitr nnd pow~r and to our ;•:i<)tl revute tbrou;;hout
th•• \\"Orld.. But our purpos~ nnd poller must be clearly e..:pr~:H!tl to 11voiu mbmlcul:i.Uon or an underestima.Uon of our determilloltion to llc!end the cause ot
~h•iuld cou!oTIU

frceUOID.

-;, ;
I

The solemn nature of the times calls for the 'C'nitet:l States to develop
111a:timum strength but. to utilize th~tt strength with wisdom nnd re:-lr.lint.
Or, in othel' words, ns President Theodore Roo~evelt aptly said at :i.n.
e:irlier time, \\"e should "speak softly btat carry ::L big stick."
·
This, I submit, )Ir. Chairman; is the only appropriate posture ~or
1he le:ulin"nntion in t11e world..
I should like, if I may, to hand up to the committee copies ot the
l'n~i<lent's lett,er to the Seeretll.lJ' of State.
KEN~7.DT

LETTER TO RUSK

O~

!

Erc:Ct;TI\"L PRIVILEGE

Senator 8-n:NNis. All tight, )fr. RepQtier, at this point in the
l'l'Cflrd you may insert the letter from President Kennedy dated
fcbru:uy 9, 1962.
(TI1e letter referred to is as follows:)
Tm: Winn: Housi;
lVa.1hi1t!]lo1t, Ft1brru1771 9, 1962.

The 11011.,;ttble the SECJU:TABT OF STATZ,
""01~ ilt!!toi., D.C.

JlY..\a lla. S£CUTUT: I nm attaching a copy of my letter to Secret:iry

of Februnry 8 in which I have direeted him, and all ~rsonnel under ..,..__ ·
ot the Department of Defense, not to ;i-re any testimony or
Jlftl!hitt any documents wbicb would enable the Senate's Specinl Preparedness
lnff!lti;:ating Subcommittee to identity a.nd hold accountable nny individual with
)lc-~amu:i.

rhr JuriSdicttoa

j

,..,.IW\'t to any particular speech tbat he has revie"ed..

..

Tb:tt letter states tbat I am issuing parallel instrnctfons t:o the Seeret.'\ry of
=-tnte I therefore direct you, and all personnel und~:.- thit jurisicliction ot :rour
IA-pltrtment, not to giTe any such testimony or prodnce nnr such documents.
• .\.s I noted iD my letter to Secretary ;ucNamara, the. principle ot E:s:ecutiTe
prlTllei:e c:umot be automatically applied to e•ery request for information..
1-~u·h cruse must be judged on its own merits. But the principle as applied to
11- !:lets governs the personnel ot rour Department equally with that ot the
l1'11'llrtment of Defense. In neither case do I inteiid to permit subordinate ofd.-lftl:I ot tbe career semces to bear the brunt of congressional inquiry into
l"»ild~ wbich are the responsibilities ot their superlor:t.

:1

·.

Sincerely•

EocloS1Jre.

Senator &r!:NNLs.. ~Ir.. Secretary, we certainly want to thank you
for ii very clear :md positive statement a.nd, without delaying this
mtltter a.ny further, beC~use we were late convenincr this morning due
lo 1he pressure of other meetin~, I a.m goinz to a.sk counsel if he will
}ll"lll.'ced now with his questions, 1£ you a.re ready.
llr. B.u.t.. Thank you, sir..

i
J.
)
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It ls to these mei;,wbo haTe rl~o to the top in the: .,"ation•s .!.rmed Forces 1f,,.
a i:eneration of e~erlenee an1l ef:ort ill millt:Ary Li!e, . to whom we must !~~
and to whom the ,;:~ident must look. for the mo.;t antl"lorita.tlve adV'ice on .~:
1UJ.tional defeu.:se ntuirements." ::
.
We begin to e.nte• more controt"ersinl ;round wh.::i w.e eoru1ider the adrf5('.:T
function ot the mlll·ilry Tis-a·ns th~ .\.meric:m p11bllc.,-: ,'C!!der a dlrecti\"e o! ~
National Sectlrity C•ancll ln 1055, military !Je"IL>l& we=e encournged to anderbt~
thi.1 advisory ta.nct'On, prl.mnrily through semi.nar·tnJe 1Ji3cussion's on th~ l".1
war. The~ semina:-s led to criticLsm !roru some ~~tors that the milltU7 ~
no proper role ill St:ctf pl!bllc aunsorr actirtties an9 the further raising of. ~
chimera of military t.-:,titrol Ot"er the civil a"Jt!lodty. · . ·
.
Shelves ot books CGcJ.ld be written :ind l~arned ar;,~ments adduced both a,.~
and in support of thf mllibl"Y role in n-1,!siDg the A.::nerican people about tl:c
many facets 1>t the coli\ war. But the es~~nce ot. tl:e matter is whMher or not w~
wi~h fully to Inform :tie public. James :l!adisou wrote in the FederD.llst Pa~n
that "the genius of. :i:epubltcan liberty s~I!l3 ti) demand on one side, not only-:.t.l~
all power shonld bf) <J,erived t.ri>m the peo:ile, 1-Ut that those intrnsted with it shon~
be kept lu depend~ oo the people:• Xo one has ;;et discovered how t!llJ
genius-oar noblest achievement ln Govenunent-c11.11 tu.action ucept throe~
an Informed p:r.bUc.
·
Senator- Strom Thurmond has said with reference to the pnblle in!onnatiaii
or :idTt91>r7 role of the militn..7 tll:tt there are "facts tbat the Amerlcu :i:~ple
must l:.ave, regardless ot where tile chips mzi.y !all. Censorship :ind suppres.;i.~:i
shield behind a. smokescreen of. cinli:in control pollcles on whlch the Ame:-!o::.
people ~ave too t.e~ fl\cts. U thes.! policlH cannot stand the spoWght o! pcil~
attenti~.J?!!d.dl~ussion, then they should be rejected.''••
Bo-il'portentous ls the presentadou of the facts of the cold war to the Amer!O!l
public. 1n. tb.e. l960's ma1 be seen b1 comparison with the sleepwalkers ot ~ ·.•
·Munich era in Great Brtbl.ln. How mucli might not have Engl:lnd-and the
world~bffn spa.red had tl:e ap~serS heeded Churchill's advise: "Tell the t:u-.l&.
tell the truth to the British peonle." n

_;:;-~~\

SECO:l'."D ..A..:oDE..."i'Dtnr TO REcoRD
KEl'i.o"fEDr LE'1TER TO

.

sm~-i.s

OY YATION.U. POLICY P.il'ERS .
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.

SubseQusnt .. to the final hearing, Chairman Stennis trnnsmittl"lf
to Presic!ent Kennedv the requedt by Senator Thurmond that the sub- .
committee be furnished with copies of certain National Security Qoa;i-: ·"'
cil papers and the policy paper prepared .by l\'Ir. Rostow. Senat:0~-~;:_
Thurmond's request· for these documents a.ppea.rs on pages .2951 ,,-.
through 2~57 of the printed tra.nscript. The President replied to·.~.;;'.·
request by a letter dat~ J ur;ie 2.3, }962. ~ order that ~he record ml~t'.
be .complete, a.nd by direction ot the cha.uman, President Kenned~ ·· ~
letter is printed below.
·

Bon.

TBE W:am: Housz,

-·· xi

lYa•hin9ton, JuM f:'I~ 136?.. ·~,,_, ;

.

1oa~ S~ms.

Chairm411, StJeeitU Pr11J10retl11#111 Siibcommitt6e,

..
·

:

•.

,:;~:.,

.:.. ;~....,:..:.

1

U.S. Stmat&
~ ~ "·°t·.:.::.;
Dz.a St:..,..ATOa Sn:Nns: I have rour letter enclo:iing e::rcerpts from the re-core!.':
of the Special Preparedne53 Subcom.:nlttee hearing during which Senator Thl:-~
\
mond requested yon to ~k me to furnish copies ot .National Securicy- Cow:.:? - l
papers to the Subcommittee.
·
.As 700 know, it has bee~ and will be the COil.:iistent policy of this Administr.l"
tion to cooperate fully with the Committee;i ot the CongreS& with respect to tl;.:.
.fum.lshing of information:. Bat the t2llbroken precedent ot the National Sec:mU1--.:=:.
..··~·-::v.·:_

-~-'

· :&~~=~1:l::U,~~f!i;· ~~':rb.v~1~~;;.~()30tiii9::i>ife !~~t !!1 ~ ·'.~~

1

bt.stno.CP.S la wllteb tlle ?:'esld~at woald decide lt to be In the Interest of the United S~ .·.:. ··
T• Quoted. World. Jan. :U. 11>8!?, p. 23.
;;.:-~
•!te p. 8, SllJ'nl.
•
·'::;:~·.

.
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is that its working papers and policy documents cannot be tarnished to
Congress.
·
.!S President Eisenhower put it in a letter dated J"anuary 22, 1958, to Senator
t.r.idori Johnson : "Ne-rer have the documents of this Council been fllrnislled tQ

("'1?lcil

~'

ie Coo..,"I"ess."

As I recently informed Congressman Moss, this Administration has gone to

~t

leni;ths to achieve full cooperation with the Congress in making a-railabl&
In the case of National Securitr Council documeats, however, I believe the established precedent is wise. I am therefore
cOU..--ed t~ decline the request !or Council papers.
It seems to me that explanations of policy put forward in the usual way to
Committees of .Congress by representatives of tbe State Department are fully
a~u.ate to tile need expressed by Seuator Thurmond di;:.ring ronr· hearing.
• Slllcerels,
:.o It lill appropriate documents..
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(;OV.MITTC.C 0'< INTCRSTATE A'•O f'OREIGN COM ..:ERCE

WASHINGTON, D.C.

20515

December 3,

197~

Honorable Rogers C. B. Morton
Secretary of Commerce
Washi~gton,

D. C. 20230

Dear Mr. Secretary:

I

.

I have received a letter from Representatives Timothy E.
Wirth and H. John Heinz I I I which raises a question regarding
your understanding of the procedufes of the House of Representatives, in particular, Rule XI(k) regarding executive sessions
and Rule XI (e) (2.) regarding access of House Members to Committe
records.
·
I would appreciate your furnishing me by 10:00 a.m. tomorrow (Thursday, December 4, 1975) a response to Congressmen
Wirth and Heinz . Specifically, will you furnish the information on the terms suggested.

aze~~

u

JOHN E. MOSS
Chairman
Oversight and
Invest~gations Subcommittee
JE!'-f:mlw
Enclosures
(1) copy of letter dated December 3, 1975
(2) copy of Rule XI(k) and Rule XI(e)(2)

...... -

,,
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j!,lousc ol

~ l 11 i r r 'b ~ t '1 t cs

.i;rprrscntatibc~

ll!a!>f]fttgfott, P.~.
Dece~ber

20515

3, ]975

Honorable Harley O. Staggers, Chairman
Conunittee on Interstate and Foreign Cor.unerce
House of Reoresentatives
Washington,·D.C. 20515
Honorable John E. Moss, Chairman
Subcommittee on Oversight and Investigations
Hou.se of Representatives
Washington, D.C.
20515
Dear

M~ssrs.

Chairmen:

The members of the Conunitt~e on Interstate and Foreign
Commerce will soon be asked to cite Secretary Rogers Morton
for contempt of Congress because of the Secretary's failure
to honor a Committee subpena for material relating to economic
boycotts. We believe that the Con9ress has a constitutional
right to receive this material and that Secretary Morton is
obliged to honor a duly issued subpena from the legislative
branch.
We understand, however, that Secretary Morton has eXJ?ressed
concern about preserving the confidentiality of the material
in question.
It is our view that the rules of the House of
Representatives offer. a series of safeguards t.~at will satisfy
the Secretary's concerns.
Secretary Morton may not yet fully understand the manne:J;
and the rules by which the Subcornmittee and the Committee wil l
dispose of this material. Alpng these lines, we propose that
you immediately convey to Secretary Morton that the Committee
on Interstate and Foreign Commerce and the Subcommittee on Oversight and Investigations will receive this material in executive
session pursuant to the Rules of the House of Representatives
governing Investigative Hearing Procedures. We specifically
suggest that you make clear to Secretary Morton that the rules
would preclude public disclosure of the material unless the
Subcommittee voted to make disclosure and would limit access
to the materials to Members and Subcor.unittee staff.
We are hopeful that Secretary Morton will be willing to
deliver the material in question to this Conunittee once the
Rules of the House are made clear to him. . If he does not

". - --·

---

.. -·-

- -

--

make this material available to the Congress unaer these
circumstances, we will then be prepared to find that
. Secretary Morton has failed to honor a duly-issued Con- ·
g ressional subpena .

,

S incerely ,

I I I, 11·C\

~
.

.·

'

