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Date:

LOG NO.:

WASIIINOTON

Time:

October 28

FOR ACTION: Phil Buchen

Robert Hartmann
Jack Marsh
Alan Greenspan
Jim Lynn

500pm

cc (for information): Jim Connor

Brent Scowcroft
Bill Seidman

FROM THE STAFF SECRETARY
DUE: Date:

November 10

Time:

530pm

SUBJECT:

Compact of Permanent Union between
Puerto Rico and the U.S.

ACTION REQUESTED:
_ _ For Necessa.ry Action

_ _ For Your Recommendations

_ _ Prepare Agenda and Brief

_ _ Draft Reply

~

- _ Draft Remarks

For Your Comments

REMARKS:

please return to judy johnston, ground floor west wing

PLEASE ATTACH THIS COpy TO MATERIAL SUBMITTED.
If you have any questions or if you Qnticipate a ·
'i ,~
delay in submitting tho required materia.l. please ilMq .'~,,*,6n ..•~
..l.phone the Staff Secralcuy immedia.tely.
90r ,t" ".jt~'nt·'"

Digitized from Box 7 of the White House Special Files Unit Files at the Gerald R. Ford Presidential Library
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October 28, 1976

MEMORANDUM FOR:

Phil Buchen
Robert T. Hartmann
Jack Marsh
Max Friedersdorf
Alan Greenspan
Jim Lynn
Brent Scowcroft
Bill Seidman

FROM:

Jim

SUBJECT:

Compact of Permanent Union Between
Puerto Rico and the United States

cannon~~

The attached memorandum is self-explanatory.
I would
appreciate your comments, suggestions and recommendations
by c.o.b. Wednesday, November 10, 1976.
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DECISION

)~,

October

, 1976

MElvlORANDUM FOR THE PRESIDENT
FROM:

Jim Cannon

SUBJECT:

Compact of Permanent Union Between
Puerto Rico and the United States

BACKGROUND
Three years ago, President Nixon and Governor Hernandez-Colon
of Puerto Rico appointed a joint U.S.-Puerto Rico ad hoc advisory
group to review the existing relationship between the United
States and Puerto Rico and to recommend ways to provide Puerto
Rico with a greater degree of self-government and self-determina
tion within the existing framework of common defense, common
market, common currency and common citizenship. The group's
report, recommending a new Compact of Permanent Union between
Puerto Rico and the United States, was submitted to you on
October 9, 1975.
The proposed Compact would institute fundamental and far-reaching
changes in the relationship between the United States and Puerto
Rico and its provisions affect a wide array of Federal programs
and interests.
Since its receipt, therefore, the report has been
under intensive study by the Domestic Council, OMB and the depart
ments and agencies of the Executive Branch. By law, you have one
year within which to review the report and submit it to the
Congress, together with your recommendations for action.
Because
the Congress did not, in its Adjournment Resolution, make pro
vision for receipt of any Presidential report, you are precluded
from submitting your report on the Compact to the Congress until
it reconvenes in January.
Notwithstanding the fact that the law provides that the President
shall have a year within which to review the proposed report,
Jaime Benitez, Resident Commissioner of the Commonwealth of
Puerto Rico, introduced the Compact in legislative form in the
Congress last December.
It was his hope, and the hope of
Governor Hernandez-Colon and other members of the majority party
in Puerto Rico (the Popular Democratic Party), that the Congress
and the President would act on the Compact this year, before
Puerto Rico's general election in November. While hearings on
the bill were conducted by the House and the bill was twice
amended, the Congress adjourned without taking further action
on the matter.

,.
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SU~~RY

OF MAJOR PROBLEMS WITH THE COMPACT

On merit, the proposed Compact is highly objectionable to the
Administration.
The objectionable features fall into four
principal categories:
status, economic, legal and inter
national.
•

Status
Our most serious obj ectio'h derives from vario us features
of the proposed Compact that would create an equivocal
relationship between Puerto Rico and the United States
under which Puerto Rico would enjoy certain attributes
normally associated with sovereign nations while retaining
or expanding upon other rights and programs typically
associated with a U. S. commonwealth or territory. At
the same time, Puerto Rico would potentially benefit from
programs that historically have been available only to
the several States.
For example, the Compact provides that citizens of Puerto
Rico should have the right to "participate equally in the
benefits provided by the laws of the United States relating
to social and economic aid" but continues to exempt inhabi
tants of Puerto Rico from Federal and other income taxes.
The fiscal impact of treating Puerto Rico as a State for
the purpose of Federal assistance programs would be
significant. OMB estimates that Public Assistance costs
would have risen by about $80 million, Medicaid costs by
about $280 million and Supplementary Security Income
program costs by about $300 million in the current fiscal
year had Puerto Rico been eligible to participate as a
State.

•

Economic
In an attempt to enable Puerto Rico to rehabilitate her
ailing economy, the Compact grants to Puerto Rico special
rights and privileges relating to the regulation of commerce
among Puerto Rico, the United States and foreign countries.
Specifically, the Compact would authorize Puerto Rico to
levy, increase, reduce or eliminate tariffs and quotas on
articles imported directly from foreign countries or trans
shipped through the United States and would allow Puerto
Rico to import materials duty-free for subsequent shipment
and sale in the United States, provided that the shipping
price includes at least 35 per cent value-added in Puerto
Rico.

"
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These provisions are highly inconsistent with the
concept of a "common market." Under the former, it is
conceivable (indeed, likely) that Puerto Rico could
enact more restrictive tariffs than the United States
to protect its domestic industry. The latter authoriza
tion would, in effect, enable Puerto Rico to import
goods for resale in the United States at a price below
that charged by either th~ United States or foreign
r:1anufacturers who do not have the "duty-free" privilege.
Both of these provisions could, therefore, have a serious
adverse impact on U. S. industry and employment.
Finally, as was mentioned earlier, the Compact would
continue to exempt inhabitants of Puerto Rico from
Federal income and other taxes and would specify that
all taxes collected in Puerto Rico or in the united
States under the internal revenue laws of the United
States on articles produced or manufactured in Puerto
Rico shall be covered into the Treasury of Puerto Rico.
When read together with the other provisions respecting
tariffs and imports this provision is antithetical to
the common market which now exists between the United
States and Puerto Rico .
.,

Legal
The Compact proposes a number of alterations in the
existing relationship between the United States and
Puerto Rico of questionable constitutional validity and/or
legal soundness. For example, the Compact provides that
Federal laws and administrative rules and regulations would
cease to apply to Puerto Rico if they were lIincompatible
with the provisions of the Compact. The question of incom
patability, in the first instance, would rest with Puerto
Rico. This would cause great uncertainty as to the applica
bility of existing and future Federal laws and regulations
in Puerto Rico.
ll

Further, the Compact would provide that title to all crown
lands and navigable waters seaward to the Continental
Shelf shall be vested in Puerto Rico and would deny to the
United States the right of eminent domain. These provisions
are inconsistent with our continuing obligation to provide
for the defense of Puerto Rico and to provide essential
services, such as transportation, to the people of Puerto
Rico. Additionally, with respect to navigable waters, the
Compact would literally oust the United States Government
from any jurisdiction over the waters surrounding Puerto
Rico.
This immunity from U. S. jurisdiction over navigable
waters is not now enjoyed by any State or any other U. S.
possession.

"
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Finally, the Compact _provides that, prior to enactment
of any legislation applicable to Puerto Rico, the
President, at the request of the Governor of Puerto Rico,
may suspend the application of such law to Puerto Rico.
However, such suspension could be terminated by the
Congress by Joint Resolution. The Compact also provides
for the transfer, by Executive Order, of responsibility
for carrying out major Federal functions to Puerto Rico,
but that such transfer wo~ld not become effective if
either House of the Congress objected to it within ninety
days of promulgation of the Executive Order. The Depart
ment of Justice has raised constitutional questions con
cerning both of these provisions.
•

International
The Compact would authorize Puerto Rico to participate in
international organizations in its own right and to enter
into international agreements, unless the President
specifically finds such participation and such agreements
to be inimical to the foreign relations of the United
States. This authority is incompatible with the overriding
responsibility and authority of the Federal government to
conduct foreign affairs and to provide for the military
defense of Puerto Rico.
It would grant to Puerto Rico
foreign relations prerogatives in excess of those enjoyed
by any State or other U. S. Possession.

These are but a few of the problems we have with the Compact.
There are many others. Attached at Tab A is a more detailed
analysis of these problems.
OPTIONS
In sum, the proposed Compact is not acc~ptable to the Adminis
tration. Moreover, it is doubtful that, even if enacted as pro
posed, it would resolve the very serious economic, social and
political problems facing Puerto Rico.
Because the Congress has adjourned sine die, you cannot transmit
your report on the Compact until it reconvenes next January. The
questions arise, therefore, as to what your response should be at
that time and to what use, if any, you should put the time between
now and the convening of the 95th Congress. Several alternative
courses of action are available:
1.

Simply direct OMB, in consultation with the Domestic
Council and the National Security Council, to prepare
a report indicating the nature of your objections to
the proposed Compact for submission in January .

•
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2.

Appoint a special in-house task force to develop
an alternative proposal to be submitted to the
Congress next January, together with a report out
lining your objections to the instant proposal.

3.

Inform Governor Hernandez-Colon of Puerto Rico that
you have serious problems with the proposed Compact
in its current form and suggest that, together, we
might profitably use the additional time to jointly
develop a more appropriate proposal for submission
to the Congress upon its return.

4.

Direct OMB, in consultation with the Domestic Council
and the National Security Council, to prepare a report
outlining your objections to the proposed Compact and
suggesting to the Congress that the real issue for
debate and resolution is whether Puerto Rico should
be made a State of the Union or given its independence.

RECO~WENDATIONS

DECISION
Option I
Option 2
Option 3
Option 4

•

It

issue #1.

Ar::.enclment of tile CCJI1,PdCt

D~/

l,;utUCll Consent

Statement of Issue
Section 18 of the

dr~ft

Compact identifies twelve funda-

Gental areas which cannot be amended without the consent of the
Puerto Rican electorate.

Other areas would also be subject to

a mutal consent requirement in the ever, t of revi sion, but wi th
respect to these, consent may Ge given ~y the Government of
Puerto Rico.

Thus, any revision is

su~ject

to some form

of Puerto Rican approval.
Discussion
The draft Compact, as indicated above, would preclude
the amendment of any provision without SOC":"'le manifestation of
Puerto Rican assent, whether by the electorate or Puerto Rican
Government.

The likelihood of future revision, however,

by no means remote.

lS

In commenting upon the original Compact,

as well as the present version, several Executive agencies have
expressed concern that the Compact is arrbiguous as to the
continued applicability of existing Federal laws to Puerto Rico.
There is no clear statement of which existing Constitutional
and Federal statutory provisions shall apply.

Instead, existing

law applies unless modified by or incompatible with the Compact.
However, as the Attorney General has noted, the law does not
favor repeal by implication.

It is altogether likely that the

applicability of specific Federal laws to Puerto Rico will be
tested in the courts.

In

the event of judicial

interpretations favorable to Puerto Rico but adverse to the
i~tent

oc interest of the united State3, corrective

•

a~end~ent

of the Compact \vould appear to require Puerto Rican assent, as
would provisions which the united States may wish to terminate
but wi th respect to \-lhich Puerto Rican acquiescence should not
beassuQed (e.g"

corm-non market provisions) .

In addi tion, the Compact \vould subj ect those provisions,
which are not identified as fU0damental, to the requirement of
consent by the Puerto Rican Government. This injects into the
in
relationship an unnecessary degree of/flexibility and is an
aspect which has apparently caused considerable concern among the
members of the Ad Hoc Group.
and breadth of restriction,

As a result of this inflexibility
merr~ers

of the Ad Hoc Group have

theQselves questioned whether Congress may alter or abrogate
unilaterally non-fundamental sections.

CongressQan Clausen

refers to an opinion of the Library of Congress that if Congress
"chooses in the future to disregard the restraints written into
the Com?act, this action
problem."

. would appear to present no

Practical, if not legal, problems from such action

would be presented.

As the success of a Compact and any nevol

relationship, must be premised on mutual respect and trust, it
would be preferable to frame its provisions so as to obviate,
to the maximum extent practicable, the need to raise the spectre
of unilateral abrogation.
It would be more desirable if Congress retained the necessary
flexibility to revise the Compact at least with respect to
non-fundamental provisions.

Confining the mutual consent

feature to fundamental provisions would reflect the Puerto
Rican role in the "mutuality" of the relationship.

•

In addition,

no reason is perceived why the Puerto Rican Government cannot
speak for the people of Puerto Rico "Then Puerto Rican consent
is necessary, just as other governments do in such situations.
To alleviate the problem of ambiguity \-lith respect to t.he
app Ii cabili ty

0

f exis ting Federal law in case adverse judi cal

interpretation necessitates

amend~ent

of the Compact, applicable

constitutional and statutory provisions should be defined with
greater c12rity.
Issue #2.

Right of Eminent Domain

Statement of Issue
The Compact would deny to the United States the right of
eminent domain in Puerto Rico.
Discussion
Without the right of eminent domain, as dictated by
Subsection 7(a) of the bill, it appears problematic whether the
United States will be able to carry out designated governmental
functions and responsibilities, particularly in the field of
common defense and security.

Also, as important an attribute

as the right is to sovereignty, it is conceivable that our giving
up such a right is to acknowledge that we are no longer soveriegn
as relates to Puerto Rico.
Puerto Rico's current legal status is consistent with
the Territorial Clause of the Constitution (Article IV, Section
3, clause 2), and until now the sovereignty of the united States
has not been seriously disrupted. Adoption of the Compact would
change this relationship fundamentally .

•

"

Under these circumstances, it would be surprising if
we did not encounter

diffi~ulties

ln trying to carry out

governmental fU!lctions and responsibilities under the Compact,
in the absence of the right to condemn land for public purposes.
While subsection 7(a) provides that "The President of the
United States cay, from time t6 time, accept by grant from Puerto
Rico, any lands, buildings or other interests or property which
may be needed for public purposes by the United States" i t is
clear that reserving to Puerto Rico the right to grant lands
and property implies a concomitant right to refuse to make such
a grant.

Thus, any agency of the United States which must occupy

physical space in the perform2nce of its duties could be faced
with the necessity of negotiating with the government of Puerto
Rico over each new acquisition.
If the United States is to be responsible for the defense
of, and continue to provide services to the people of

Pueoto

Rico then it must retain the pOlrler to condemn land for pubLic
use.
Issue #3.

Puerto Rico Participation in International Agreeme~ts
and Organizations

Statement of Issue
The Compact would grant Puerto Rico the authorization to
negotiate international agreements and participate in specialized
agencies of international

orga~izations_

Discussion
Subsection 2(c) would

"

2~thorize

Puerto Rico to negotiate

.,

L __ l.:....L
:..:..""': c.::.. .:.. "_, _.:. ,

professional. industrial, agricultural, financial, conl:neycial, scientific
or technical matters and to- join specialized agencies of international
organizations concerned with these matters, unless the President
determines and advises the Governor that such action is inin1ical to
U. S. foreign relations.

Puerto Rico does not have such

a~lthority

under pre sent la \,,'.
Subsection 2(c)

incompatible with the overriding responsibility

IS

and authority of the Federal Government for foreign affairs and defense
affecting Puerto Rico.

To allow Puerto Rico to enter into such agree

ments would grant foreign relations prerogatives in excess of those
permitted by the Constitution to the States of the Union, inconsistent
with the constitutional obligation of the Federal Government to assure
that all citizens enj oy the equal protection of its laws.

Issue #4. Authority to impose and change import tariffs and quotas.
Statement of Is sue.
Should the Compact allow Puerto Rico to levy, increase, reduce.
or eliminate tariffs and quotas on articles imported directly from foreign
countries or transhipped through the United States after prior consulta
tion with Federal authorities?
Discussion
Subsection 6(d) of the revised draft bill would grant tariff
and quota authorities to Puerto Rico.

c ..S.

Uneler the existing relationship,

impo rt regulations apply to Puc rto Rican in1p:> rts

fr,lil.l

third cO'lntries and free trade prc\-ails hctWCc'll th::- Cnitecl States an,!

•

Since Puerto Rico is part of the United States custOITlS area.
the United States is responsible internationally for Pllerto Rican custorrlS
actions.

Since barriers ITlore restrictive than those of the United States

would be inconsistent with U. S. obligations under the General Agreement
on Tariffs and Trade (GATT). this provision contains substantial
potential for corJlict unless th2 United States u.a.s
reject prospective Puerto Rican actions.
As a practical matter. differing levels of import restrictions on
particular cOITlmodities would create pressures for transshipment of
foreign goods through the low-duty area to the high-duty area, with an
increased burden of administering rules of origin.

Issue #5.

Rules of origin for identifying Puerto Rican goods eligible
for duty-free entry into the United States

Statement of Issue.
Should the Compact allow Puerto Rico to import materials and
articles duty free for subsequent

shipm~nt

and sale to other parts of

the United States customs territory provided that the F. A. S. (free along
side) shipping price contains at least 35% value added in Puerto Rico?

Discussion
Section 6(e) would authorize treatment to Puerto Rico similar to
that accorded to developing countries in the U. S. generalized system

•

of preferences (GSP), but the goods would not be subject to any of
the controls or limitations that apply to our GSP as a r-esult of
Title V of the Trade Act of 1974.

Thus, products excluded by law from

our GSP would be eligible for duty free entry from Pue rto Rico.
Furtner, these imports would not be subject to the
of Ti-::le II of the Trade Act.

safeg~lard

provision

Such a situation should not be sanctioned.

The amount of trade that would satisfy the 35% value-added
requirements could be significantly greater than that which would
meet the stringent GSP requirement.

For GSP purposes, the term

"value added" is limited to the cost or value of material and "direct
costs of processing operations" which are required for GSP shipments.
For purposes other than GSP, the "value added ' ! term is normally
defined to include profits, overhead, administrative expenses, and
salaries, all of which can be esily transferred from one country to
another by multinational corporations.

Given the ease with which the

value added requirement can be met, if is doubtful whether Puerto
Rico \vould realize significant employment benefits from the proposed
provision, especially since Puerto Rico is subject to U. S. minimum
wage laws.

. ..

•

Is sue #0.

Legislati ,-e Enc roachm.ents

Statem.e nt of Issue
Subsection 11 (b) of the. draft Compact provides that prior
to the enactm.ent of any legislation applicable to Puerto Rico,
the President at the request of the Governor of Puerto Rico, may
suspend the application of such legislation to Puerto Rico -- Congress
must be prom.ptly ad vised of the President's suspension action.
However, the suspension could be terminated if Congress adopted,
within 60 legislative days of notification by the President, a Joint
Resolution providing for termination of the suspension.
Sim.ilarly, subsection 13(b)(I) provides for the rrlOdification
or discontinuance of existing laws to Puerto Rico as recommended
by the Joint Commis sion on United States - Puerto Rico Relations
and concurred in by the Governor of Puerto Rico and the President
unles s Congres s provides otherwis e by Joint Resolution adopted
within 60 legislative days following the receipt of the reconunendation •.

•

S'-"'S-?cti.C::l.
ord,,-~r

12(l:::.) ~2)

.tJLuVl(l(::;:;

Lor

the tra.tlsfer bj.' 2xccutive

of Dajor Federal functions as recorrnended by the

Commis.:;ion and concurred in by the Governor of Puerto Rico
and the President.

Such orders would not become effective

if either House of Congress objects to it within 90 legislative
days after receipt of the order.
Finally, Section 15 authorizes the Governor of Puerto
Rico and the President to agree to limit or increase the number
of aliens

W!lO

may be admi tted into Puerto Rico, unless Congress

expressly provides other wise by Joint Resolution.
Discussion
The four provisions cited above all present serious
constitutional problems.

Under Article I, section 7 of the

Constitution, every bill which passes the House of Representatives
and the Senate shall, before it becomes law, be presented to
the President for his approval of disapproval.

If disapproved,

it does not become law unless repassed by a two-thirds vote
of each House.

Although the intent of the provisions under sub

sections ll(b), l3(b) (1), and 15 is not entirely clear, the
wording implies that only Congressional approval of a Joint
Resolution is necessary to nullify certain action taken or
recommended by the President.

If this is the intent, these

provisions are unconstitutional.

A Joint Resolution, must

be presented to the President for his approval or disapproval.
Eowever, it is not very likely that a President would appro\-e
a Joint Resolution overriding a suspension which he made
long ago.

1:l

~~t

t[1is light, the sixty-c1uy til7'e limi tutio" is .;:'er

•

10:>
plexing.

Since a Joint Resolution has the

eff~ct

of

~

statute.

it should be able to put the legislation into effect in Puerto
Rico at any time.

It is the Compact's stipulated time limita

tioD taken in conjunction with usage of "Congress by Joint
Resolution" which leads me to conclude that tJ1ese provisions
are more consistent with a Concurrent Resolution which would
not provide for Presidential consideration as required under
the Constitution.
Even more objectionable is the one-House veto provision
set forth in subsection 13(b) (2).

This type of legislative

disapproval by one House of the Congress of Presidential action
is a clear violation of the express language and spirit of
the Constitution as discussed above.
Finally, we note that the Department of Justice has
expressed "serious doubts as to the consti tutionali ty" of
enabling the President to suspend or modify the applicability
of a statute to a specific area as provided for in subsections
11 (b) and 13 (b) (1) .
Issue #7.

Legal Title to Crown Lands

Statement of Issue
Should the United States agree to vest legal title to
crown lands in the Government of Puerto Rico?
Discussion
Present authority (48 U.S.C. 747) placed under the control
of the Government of Puerto Rico all property which may have
been acquired in Puerto Rico by the United States under the
cession of Spain in the treaty of peace signed Deceraber 10, 1898

•

\V

h i c h had

11 0

t bee!1. res e n: e d by the U nIt e d S tat c s for pub 1i c :)'~ r p J :~ e s

prIOr to 1\l":lrch 2,

1917.

This suhsection raises substantial p:c:oblerns in that Vie \,'ould be
transferring needed Federal properties to Puerto Rico, kno·":ing that
there is a \'ery real likelihood of possible future Federal use.
co,--!!:se, if

~·l·/e

transferred such lands and

would ha ve to cOlnpensate Puerto Rico.

la.tel~

Of

needed trlcrD, \ve

A Iso, the propo sal to wai ve

the requirelTIents of the Federal Property Act to Federal properties
in Puerto Rico would be an undesirable precedent.
While these provisions may be attractive to Puerto Rico in that
valuable resources would be transferred to that governlTIent, the
U. S. renders valuable services to Puerto Rico by using these property

holdings.

AlTIong other things, search and rescue services are

provided by a rescue coordination center at San Juan and by using ships and'
aircraft stations In Pue rto Rico.

Issue #8.

Navigable Waters

Statement of Is sue
Should the U. S. agree to vest legal title to navigable waters in
the Gove rnment of Puerto Rico?
Discussion
Pr esent authority (48 U. S.

c.

749) places under the control of

the Government of Puerto Rico the ha.rbor areas and navigable streams
and aoclies of \vaters and

th2

U.

::~.

for

public

sLlbmer~~ec1

pUt·po,<('~-;

•

.

lands underly-ing the

All

bws

of the

S2.r::.~

li. S.

v/hicCl

l-z....
,·:here the protection and the improvement of navigable ,"vaters is
involved and laws for the preservation of the interests of
navigation and commerce except so far as the same may be locally
inapplicable, shall apply to the island \vaters and to its adj acent
islands and waters.

The statute specifically protects the powers

of the Secretary of War or other authorized officials of the

u.s.

with respect to th.e autJiOrizations, permits, or ot.her

pQ','lers with respect to these waters and submerged lands prior
to March 2, 1917.
The modified draft of H.R. 11200 substantially modified
Section 7(b) of the Compact as originally proposed by the
Ad Hoc group.
The effect of the current version of Section 7(b) is to
grant to Puerto Rico, interests far beyond those held by the
States as well as the U.S.

While the Compact would give Puerto

Rico title to the seabed and waters seaward from the three
mile zone, the U.S. never claimed title to those waters Or to
the seabed, but only the exclusive right to explore and exploit
the natural resources of Outer Continental Shelf.
In addi.tion, since many statutes have as the basis of
their jurisdiction the navigable waters or air space of the
U.S., such statutes would no longer apply to Puerto Rico if
section 7(b) were enacted .

•

'.
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Issue #9.

Congressional Representation

Statement of Issue
Subs ection 10 (a) of the draft Compact would gra nt Puerto Rico
representatioCl not only in the HOllse, but in the Senate as \verl.

These

representatives would not vote on the floor on legislation but "-':ould
participate irl corrnnittee \vork.
Discus sion
Puerto Rico at present has one Resident Commissioner of the
United

St.~tes

(48

u. S. C.

891).

The District of Columbia. Guam and

the Virgin Islands each have one delegate.

The Mariana's

Covenant (Pub. L. 94-241) provides for the appointment or election
of one Resident Representati ve from the Nothe rn Mariana Islands.
In view of the considerable autonomy which the proposed
Compact would confer upon Puerto Rico, increased representation
does not appear warranted.

\Vere Puerto Rico being drawn closer

into the Federal structure of our Government, such that Federal
statutes and regulations would apply to Puerto Rico as if it were
a State, the desire for increased representation would be understandable.
However, the draft Compact restricts the applicability of Federal law
and regulations to Puerto Rico and provides a mechanism by which
it may seek exemption from those that would apply.

•

Moreover, the

rela.tionship between the United States and Puerto Rico '.'lill be
effectiveh' frozen in ;::-cat revision of any provision of the Co\,'enant
will requiTe Puerto Rican assent.
It should be noted that other territories over \v,hich the United

States exercises a greater Tneasure of sovereignty, such as the
Northern )'larianas, ,,'ould not have such representation though
enactTnent of this pro\-ision for Puerto Rico would Tnost likely pro\ride
a precedent.

Is sue # 10:

ExeTnption froITl SOITle and Dedication of Revenues

froITl other Federal Taxes.
StateITlent of Issue:

Should the AdITlinistration support provisions

of the draft legislation which increas e Puerto Rican exeITlptions from
Federal taxes?
Discus sion of the problems:

Subsection 6 of the d raft propos ed Com

pact provides for either Puerto Rican exemption froITl Federal taxes
or for revenues to be covered over into-the Treasury of Puerto Rico.
In many instances, the draft language is so aITlbiguous that it is not
possible to state the iITlpacts with certainty.

In these instances, the

draft language must be altered to remove aITlbiguities.

Some of the

major chaages between the existing arrangeITlent and that proposed
are:

•

Sec. 6(a) prohibits the

L

mted :::'tates Icurn intposing

[2.rifis.

custom.s. or duties of any kind on articles in1ported into the C nited
States from Puerto Rico" and also prohibits Puerto Rico from imposing
"tariffs, customs, or duties of any kind on articles imported i..'1f:o
Puerto Rico from the United States. 'r

This pro\-ision raises questions

about vvhether excise taxes, which are a major source of revenue to
Puerto Rico, can be imposed.

In FY 1975, excise taxes prod·..lced

almost $500 million dollars in revenues for Puerto Rico~ partly Puerto
Rican excis e taxes on U. S. produced goods and partly U. S. excise
taxes on Puerto Rican goods, cO'7ered over into the Treasury of
Pue rto Rico.
Sec. 6 (c) proddes that the r:proceeds of custOITlS, duties.
licens es fo r imports, and tariff s collected in or in respect to imports
into Puerto Rico . . . " as well as all taxes collected in Puerto Rico or
in the United States under the internal revenue laws of the United States
on articles produced or manufactured in Puerto Rico and transported
to the United States or consumed in Puerto Rico, shall be covered
over into the Treasury of Puerto Rico.
of undesired effects:

This provision has a number

(1) It requires that import license fees on

petroleum collected in Puerto Rico be paid into the Puerto Rican Treasury.
Currently. only that portion of oil import license fees collected in Puerto
Rico attributable to oil consumed in Puerto Rico should be covered over
to Puerto Rico.

"

P~;2rto

an~l

Rico the;

g2.~oline

eXCIse tax

consumed in the United States.

OIL

gasolitle refined in Puerto Rico

The U. S.

gasolir'-'~

eXC1S2 tax is

considered a charge for the use of highvv'ays and is earrr1arked for
the Highway Trust Fund from wh.ich PlLerto Rico receives benefits"
The _-'>.drninistr2.tloD ha.s strongly opposed efforts to di\-ert these

£'_~nds

to Puerto Rico through S-2998 or through litigation brought by' Puerto
Rico.

(3) This provision could also be construed to exempt Puerto

Rico from income taxes.

This would be inconsistent with the Internal

Revenue Code, v,;hich provides that all taxes collected by the Secretary
in Puerto Rico must be paid into the U. S .. Treasury (section 7651(2)(A)),
with certain specific exceptions covered over to the Treasury of
Puerto Rico under section 7652(a)(3)_
Taken together, these provisions tend to break down the
common market that now exists between the United States and Puerto
Rico.

Up until now, the two areas have shared a common currency,

economic policies, and an external tariff.

Since the proposal would

do away with the common external tariff producing trade distortions
because of tariff differences rather than relative economic efficiencies,
we do not believe that this is an efficient method for dealing with
Puerto Rico's economic problems .

•
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Statement of Issue
The proposed Compact, by rendering internal revenue laws
of the u.s. inapplicable to Puerto Rico, would

effec~ively

re.-nove Puerto Rico from the Federal-State unemployment insurance
system.
In addition, the proposed Compact may preclude unemployed
workers 1n Puerto Rico,whose jobs were adversely affected by
increased imports, from receiving Adjustment Assistance under
the Trade Act of 1974.
Discussion
Unemployment Insurance
Subsection 8(a) of the proposed Compact, rendering the
internal revenue laws of the U.S. inapplicable to Puerto Rico,
would have an important effect upon the unemployment insurance
system now operating in Puerto Rico.

Puerto Rico currently

is treated in the same manner as a State for purposes of
the Federal-State unemployment insurance system.

The Puerto

Rican unemployment insurance law is an approved law under the
Federal Unemployment Tax.Act (FUTA) and meets the requirements
of title III of the Social Security Act (SSA).

Therefore,

Puerto Rico pariticpates in, and receives the benefits of, the
Federal-State unemployment insurance system.

Accordingly,

Puerto Rico is entitled to reimbursement by the Federal Govern
ment for 50 percent of the cost of extended unemployment benefits.
It is also eligible for Federal supplemental benefits as well
?S

for

a~vances

under title III of the Social Security Act

•

Puorto Rico has,
fact, borrowed $47 million fram the

Feder~l

LD

unemployment account,

as of April 15, 1976, to pay unemployment benefits, all of which
is outstanding and not repaid.
State system

q~alifies

Participation in the Federal-

Puerto Rico to reveive Federal fttnds under

title III of SSA for the administration of its unemployment
insurance

syste~.

Finally, Puerto Rico's unemployment insurance

law, as approved by the Secretary of Labor under FUTA, qualifies
employers in Puerto Rico for credits against the tax imposed on
them by FUTA.
Since FUTA is a part of the U.S. internal revenue laws,
subsection 8(a) of the proposed Compact would also make FUTA
inapplicable to Puerto Rico.
insurance

Syst8~

The Federal-State unemployment

is supported by the Federal unemployment

tax imposed on employers.

To render FUTA inapplicable to Puerto

Rico would remove Puerto Rico from continued participation in
the Federal-State unemployment insurance system.

The benefits

of such participation to both Puerto Rican Horkers and the
Puerto Rican government, described above, would be lost.
It is not clear whether Puerto Rico would assume
full responsibility for collecting revenues to support an adequate
uneomployment insurance system on its mvn.

Hmvever, in light

of the $47 million already advanced, there is a serious question
as to whether Puerto Rico would be able to support an adequate
unemployment assistance program without Federal assistance.
It would be unfortunate to discontinue the flow of benefits to
Puerto Rican workers because of Puerto Rico's inability to
participat2 in the Federal-State unemployment insurance

•

sys~em

.

Trade Adjustment

Assis~~nce

Subsection 6(d) of the prop'J::.J'2d CompClct might preclude
workers in Puerto Rico from receiving worker adjustment
assistance under the Trade Act of 1974.

Subsection 6(d) would

authorize Puerto Rico to impose, increase, reduce or eliminate
tariffs and quotas on articles imported directly from foreign
countries or transshipped through the United States.
Act of 1974 specifies that in order

~or

'l'he Trade

a group of workers to

be eligible for adjustment assistance, the increase of imports
must contribute importantly to the required "adverse effect on
the workers and their eQployers.

While the Act does not specifical

state that any request for trade adjustment assistance must be
related to tariff changes, the legislative history of the Act
indicates that such assistance was deemed necessary to offset
the adverse effects on workers that might result from the
exercise of the trade negotiating authority in the Trade Act.
Because subsection 6(d) of the proposed Compact would authorize
Puerto Rico to adjust its tariffs unilaterally, apart from the
authority of the Trade Act, it would seem that this legislative
history of that Act might remove Puerto Rican workers' present
eligibility for trade adjustment assistance.
Issue #12.

Applicability of Federal Laws

Statement of Issue
Subsection ll(a) of the Compact provides that Federal
laws now applicable to Puerto Rico ,vould remain in ef feet
"except and to the extent repealed or r.1o:::1ified
0:::-

inco;npatahle with it."

•

lYj

this Co[;',pa.:::t

Subsection 11 (b) stipulates that

ne",oJ

20

laws "must be co;-rlpatible \-iith this Compact and e;.;:plicitly refer
to Puerto Rico or are applicable to Puerto Rico pursuant to
the powers and functions expressly vested in the United States
pursuant to this Compact.

. " and it provides a mechanism

with which the President, at the request of the Governor of
Puerto Rico, could suspend the application of prospective laws,
unless overruled by Joint Resolution.

Moreover, subsection ll(c)

would authorize Puerto Rico to render inapplicable, on the
grounds that such rule, regulation or order is incompatible
with the Compact, any rule, regulation or order promulgated
by a department or agency of the United States.

Such rule,

regulation, or order could be reinstated only upon a finding
and declpration by the affected department or agency that the
"application thereof to Puerto Rico is necessary to the interests
of the United States and is

compatible with this Compact."

Such determinations would be subject to judicial review.
In addition, subsection 13(b) (1) requires the Joint
Commission on United States - Puerto Rico Relations to "study
the desirability of retaining, modifying or eliminating the
application of specific Federal laws to Puerto Rico .

It

If

the Governor of Puerto Rico and the President concur in the
Joint Commission's recoillffiendations for modification or dis
~ntinuanceof

the applicability of a particular law to Puerto

Rico, such recommendations would become effective immediately
unless Congress provides otherwise by Joint Resolution adopted
within 60 legislative days following the receipt of the
recornr~::?nda

tion.

•

Discussion
In addition to the constitutional
in subsections 11 (b) and 13 (b)

(1)

ques~ions

presented

which are discussed under

issue no. 6, I have serious reservations with the above cited
provisions because of the considerable uncertainty, inequity,
and undesirability that they entail.

For example, by stipulating

that laws "incompatible" with the Compact are repealed, with
out specifying criteria or providing standards for such a
determination,

ll(a) creates confusion and casts doubt upon

the administration of Federal programs in Puerto Rico.
Similarly, the provisions set forth
ll(c)

I

in 11 (b)

f

and 13(b) (2) appear ill-advised and potentially

the source of significant difficulties.

Among other things,

these provisiohs could:

extend to the government of Puerto Rico and the Executive
Branch far ranging powers to grant exernptions from \vhat
often \vould be a complex and otherwise integrated scheme
for the regulation of financial transactions in securities
in cornmerce i
provide very ambiguous and inadequate criteria for the
President to use in evaluating Puerto Rico's request for
the modification or discontinuance of existing or prospective
la\vs;
nullify the enforcement of otherwise applicable Federal laws
which as a practical matter cannot be implemented without
appr~?riate

regulations, or as minimam, force agencies to

•

unnecessacily expend resources
litigation, the

applic~tion

In

justifyirlg, through

of their

regul~tions

to Puerto

Rico
have a major and undesirable impact on the programs of
many Executive agenc1esi Congress establishes the jurisdiction
of a program by statute and once this determination is made,
it should not be tampered with on a case-by-case basis;
and
constitute a far-reaching relinquiShment of legislative powers,
and, is irreconcilable with the general doctrine that one
Congress cannot bind a subsequent one.
Issue #13.

Impact on the Federal Budget

Statement of Issue
While it is unclear as to how Puerto Rico is considered
by the Compact in regard to Federal domestic assistance programs,
if Puerto Rico is treated as a State for these programs the
impact on the 1977 President's Budget would be significant.
Discussion
Although may Federal programs already consider Puerto
Rico a State, a sample of three entitlement Federal social welfare
programs which do not treat Puerto Rico as a State, indicates
the Compact will have a substantial dollar impact in 1977,
assuming citizens of Puerto Rico become eligible for the same
program benefits given

u.s.

citizens in the States.

Public Assistance (Maintenance Assistance Porgram)
A special dollar limitation for Puerto Rico is now

•

pre~cribed

in the program's authorizing statute_

If Puerto

Rico were treated like a State, program costs would rise
by about $80 million over the 1977 President's Budget.
Medicaid Program
A special dollar limitation for Puerto Rico is now
prescribed in the program's authorizing statute.

Assuming

Puerto Rice is considered u State for eligibility purposes

and Puerto Rico retained its present level of matching funds,
the Federal contribution (given current law) to Medicaid would
increase in 1977 by approximately $280 million.
Supplemental Security Income (SSI) Program
Puerto Rico is now eligible for benefits under programs
which were replaced in the States by SSI.
ext~d

If Puerto Rico is

full entitlement (as if it were a State) to participate

in the SSI program, costs would rise by about $300 million
over the 1977 President's Budget.

..

In addition to increased costs in these and other
entitlement programs, Puerto Rico -- treated as a State -- could
receive additional benefits from the_ hundredS of non-entitlement
Federal domestic assistance programs.

Presumably this increase

to Puerto Rico would corne about by diverting program dollars
(now spent for States' and localities' needs) to Puerto Rico.
Hhile it is not possible to estimate this shift of funds from
the States and localities to Puerto Rico, it is reasonable to
suggest that the dollar transfer could be substantial .

•

I

SStle

if 14.

of Issue

State~ent

Sect~~~

12 of the Compact authorizes

th~

President,

with the conCurrence of the Governor of Puerto aico, to
transfer to the Governi71.ent of Puerto Rico the total or partial
performance

o~

functions vested in the U2ited States by law.

In any such transfer, Federal employees in charge of the functions
on the date of their transfer would retain the rights previously
acquired by reason of their employment (subsection 12(a».
Subsection l3(b) (2) futher authorizes the President,
upon the

reco~~endation

of the Joint

Cor,~ission

and with the

concurrence of the Governor of Puerto Rico, to transfer major
Federal functions to agencies of Puerto Rico by Executive Order
and advise the Congress of his action.

The Executive Order

becomes effective at such tUne as it specifies unless either
House of Congress objects within 90 legislative days from receipt
of the Executive order.
Discussion
In addition to the previously discussed constitutional
problem raised by subsection l3(b) (2), the Compact1s provisions
for the assignment of Federal functions to Puerto Rico is viewed
unfavorably by the Administration on several grounds.
First, the Supreme Court has recently ruled pursuant
to Article II, section 2, clause 2, of the u.S. Constitution
that Federal statutes must be enforced by persons appointed by
the President and with the advice and consent of the Senate,

by the

Preside~t

alone,

•

the courts of

la~,

or the heads of

Officers appointed

~~rsuant

tp Puerto Rican law

Second. these provisions could lead to a degree of
enrorce,:1ent or mode of

administra~ion

of Federal prograr:ls

different from that contemplated by Congress or practiced in
the States.
Third, the Adninistraticn opposes the provision in
subsection 12(a) authorizing

rete~~ion

of Federal civil

service rights and benefits by employees performing functions
which are transferred to the Government of Puerto Rico.
Continuation of Federal employee rights and benefits
in the transfer of employees to non-Federal functions is

inappropriate and involves an unwarranted use of Federal programs.
The Civil Service Cormnission belives that benefits and rights
of transferred, former employees, and the credit to be given
for their Federal service should be determined under laws of
the new emplo1er.

•

November 20, 1975

JIM FALK

Attached are the comment.
received from DOT on the
Puerto Rico report. The
only ODe mh .lna now 18
from Dept. of Ju.tice.

Trudy Fry

cc: Steve Low
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THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C.

20590

November 19, 1975

MEMORANDUM FOR DR. JAMES E. CONNOR
Secretary to the Cabinet
The White House
SUBJECT:

Proposed Compact of Permanent Union Between
Puerto Rico and the United States

Your memorandum to the Cabinet of October 23, 1975, requested
our comments and recommendations on the proposed compact
with Puerto Rico.
On July 9, 1975, we submitted comments to the Honorable
Marlow W. Cook of the Ad Hoc Advisory Group on Puerto Rico
in which we noted problems with portions of the proposed
compact which affect the Department of Transportation. A
copy of that letter is attached. With exception of the
changes noted below, our comments remain the same as those
communicated to Mr. Cook.
Our comments concerning section 2a have been met by the use
of the term "territorial seas" in place of "seas" in describ
ing the jurisdiction of Puerto Rico over waters surrounding
it, and we do not have any objections to that section as
revised. However, our general comments and our specific
comments on section 2d, 3a and 3b have not been accommodated,
and I would reiterate those views.
With respect to Section 12, the revised section l2d provides
that Puerto Rico is to notify Congress of its objections to
having legislation apply to the Free Associated State of
Puerto Rico prior to final passage of the bill. Congress is
required to act specifically on those objections. While
this provision meets our previous objections, we note that
committee vote determines the issue and it is not preserved
for action by the full Congress.
In addition, the effect of
conflicting votes of different committees is not addressed.
In our view, the language of the bill as enacted should be
determinative of whether it applies to the Free Associated
State of Puerto Rico.

~o.~.9:
William T. Coleman, Jr.

Attachment
Letter to Hon. Marlow W. Cook
dated July 9, 1975

•

THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C.

~90

July 9, 1975
Honorable Marlow W. Cook
Co-Chairman,
Ad Hoc Advisory Group on
Puerto Rico'·
1016 16th Street, N.W.
Washington, D.C. 20036
Dear Mr. Cook:
This is in reference to your l~~t~r of March 4, 1975, and
Mr. Peter J. Gallagher's letter of April le 1975, forwarding
the preliminary and final drafts of a legi~ ·~ive proposal
to establish a Compact of Permanent Union L ....:;icen Puerto
Rico and the United States, prepared by the Puerto Rican
members of the Ad Hoc Advisory Group on Puerto Rico. By
letter dated April 8, 1915, I advised you that this proposal
was under study within the Department of Transportation.
Our review has been completed, and I am now able to offer
you our views on this proposed Compact.
At the outset it should be noted that the draft proposal is
vague in regard to its potentially adverse impact on many of
the laws administered by the Department of Transportation,
including the Federal Water Pollution Control Act, the
Federal Boat Safety Act, and those relating to navigation
and merchant marine safety. Acceptance of the draft Compact
in its present form would also bring into question the
obligations of the United States under numerous international
treaties and agreements administered by this Department, and
would raise serious legal questions over the administration
of land under the jurisdiction or control of the Department
of Transportation within Puerto Rico •
. We have, for your consideration, the following specific
comments concerning this draft proposal:
Section 2a. - The use of the term "seas adjacent to
Puerto Rico" in this subsection places in doubt the extent
of Puerto Rico's jurisdiction over the waters surrounding
it. A reference to the territorial sea or other similarly
accepted international standard would not be subject to
subsequent interpretive difficulties.

,
I

i .

•

.

••
Seetion 2d. - This subsection raises the question of
Puerto Rico's status in relation to other nations and fo~
this reason the comments of the Department of State on this
proposed Compact should be sOlicited. However, we note that
the question of enforceability, in Puerto Rico, of those
treaties implemented by the United States but not accepted
by Puerto Rico, is left unanswered by the proposed Compact.
Seetion 3•• - This subsection, dealing with the legal
title to lands in Puerto Rico, needs further clarification.
In this subsection, the United ~tates would be required to
relinquish title to all lands held in Puerto Rico that were
acquired under the cession of SpaiD in the treaty of peace
entered into on December 10, 1898. In that treaty, Spain .
ceded all of Puerto Rico to the United States, in effect
granting sovereignty over all of those lands to the United
States. The United States would become a lessee of those
lands in Puerto Rico under Federal control. These provisions
appear to go far beyond the stated purpose of the Compact,
and this subsection should be reexamined in that light.
Section 3b. - In our view, there should be a uniform
system of laws applicable to the navigable waters of the
United States, including those of Puerto Rico. To assure
this result, this subsection should be couched in terms of
concurrent jurisdiction over the navigable waters of the
United States. Plenary jurisdiction over the internal
nonnavigable waters of PUerto Rico can be established without
interfering with the Federal scheme. This is an important
consideration, as the enforcement of numerous Federal laws
promoting maritime safety and environmental protection
depend on establishing Federal jurisdiction by a declaration
that the waters concerned are "navigable waters of the
United States."
Section 12 - This section places severe restrictions on
the application of Federal law to Puerto Rico. Existing
Federal law would be applicable only to the extent that it
is compatible with the draft Compact. A Federal law enacted
after the effective date of the Compact would not apply to
Puerto Rico if it objected to that application and Congress
did not pass a joint resolution thereafter specifically
.aklDg it applicable. In our view, Congressional inaction
shOuld not be the basis used to exempt Puerto Rico from the
operatioD of Federal law. Under subsection Ce), no Federal
department or agency rule or regulation issued after the

2
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effective date of the Cc:.pact would apply to Puerto Rico
unless, and then onl.y to the extent, they are compatible
with the Compact. Therefore, if Puerto Rico objected to the
appli~af;ion of a rule or requlation .UDder this subsection,
the agency would have to make a declaration, subject to
judicial review, that the rule or regulation's application
to Puerto Rico was essential to the interests of the United
States and compatible with the Cc:apact. . This subsection, in
conjunction with section 18 of the Compact, could be ueed to
severely restrict the authority of the Coast Guard to protect
the marine envirOl'l8eDt of Puerto Rico.
The draft Caapact leaves unanswered the atAtWl of Puerto
Rico in regard to the application of the' coastwise trade
laws of the United States (46 U.S.C. 877). Fresumably,
Puerto Rico would no longer enjoy ~~e preBerence granted by
these laws as i t would be neither a territory nor possession
of the United States within the lDeilning of that section.
In view of the limited time provided to review the draft
Compact, and its potential for adversely affecting many
ongoing programs of the Federal Government, we recommend
that it be submitted to the Office of Management and Budget
for a more complete review and to obtain a Presidential
determination of its relationship to the Administration's
program.
. Sincerely,

.

')

~ J.tJk....-. /'-:.
William T. Coleman, Jr.

. . ... _'.t.__._._
.. . . . . . .
_~

~,

I..

,
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November 25, 1975

Jim Falk 

Attached ia the report from the
Department of Ju.tice on the
Puerto Rico report. This complete.
the comment. from members of
the cabinet. Now we wUl start
pu.hing you for the completed
package. ••••••

Trudy Fry
cc: Steve Low
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lflhts4ingtnn, JR. QT. 20530
NOV 211975
MEIDRANDUM FOR THE HONORABLE JAMES E. CONNOR
Secretary to the Cabinet
Re:

Report of the Ad Hoc Advisory
Group on Puerto Rico

This is in response to your request for the comments and
recommendations of the Department of Justice on the report of
the Ad Hoc Advisory Group on Puerto Rico entitled "Compact of
Permanent Union Between Puerto Rico and the United States."
At the outset I should point out that a letter dated May
12, 1975, from this Department (signed by Acting Assistant
Attorney General McConnell) to Co-Chairman Marlow W. Cook of
the Ad Hoc Advisory Group on Puerto Rico, commenting on an
earlier draft of the proposed Compact, concluded that the
Compact "would, without altering the fundamental nature of
Puerto Rico's Commonwealth status, provide increased autonomy
to the island government and its people." There are important
differences, however, between the earlier draft and the pres
ent one. Of particular interest is subsection 12c of the
current draft, which would limit the legislative power of the
United States over Puerto Rico "to the powers and functions
expressly vested in the United States in this Compact." This
did not appear in the earlier version, and would bring about
a far-reaching change in the status of Puerto Rico. While at
present Puerto Rico enjoys a unique autonomous position, its
current legal status is consistent with the Territorial Clause
of the Constitution (Article IV, section 3, clause 2), and the
sovereignty of the United States over Puerto Rico has not been
seriously disputed. Under subsection 12c, however, the United
States and Puerto Rico would be basically equals, with Puerto
Rico utilizing certain United States institutions, such as
common citizenship, common defense, common currency and a
common market. As shown in the following brief discussion of
the Compact, it cannot be said with any "degree of confidence

that the new status of Puerto Rico has its basis in the Terri
torial Clause of the Constitution, except to the extent that
the United States would make a "disposition" of "Territory or
other property belonging to the United States" as authorized
thereby.
The status of Puerto Rico under the Compact, which would
neither be that of a State, nor of a territory, nor based on a
treaty, presents, of course, some constitutional perplexities.
But I am in general agreement with a memorandum prepared by
Mr. Felix Frankfurter in 1914, while he was an attorney in the
War Department, which concluded:
"C. The form of the relationship between
the United States and unincorporated territory
is solely a problem of statesmanship.
"1. History suggests a great diversity of
relationships between a central government and
dependent territory. The present day shows a
great variety in actual operation. One of the
great demands upon inventive statesmanship is to
help evolve new kinds of relationship so as to
combine the advantages of local self-government
with those of a confederated union. Luckily, our
Constitution has left this field of invention
open. The decisions in the Insular cases mean
this, if they mean anything; that there is noth
ing in the Constitution to hamper the responsi
bility of Congress in working out, step by step,
forms of government for our Insular possessions
responsive to the largest needs and capacities
of their inhabitants, and ascertained by the best
wisdom of Congress."

Hence, there is in my op1n10n no constitutional obstacle
to the transformation of "dependency" into "free association."
Whether this is sound as a matter of policy, whether it is
workable, and whether each of the individual provisions of the
Compact is desirable, of course, are questions, largely within
the competence of other Departments. The comments that follow
deal principally with matters of law and draftsmanship, though
some issues of policy are noted.
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Section 2c. Pursuant to this subsection, all governmental
powers relating to Puerto Rico not vested in the United States
as "specified" in the Compact would be reserved to the Free
Associated State of Puerto Rico or to the people of Puerto
Rico. While this provision is analogous to the Tenth Amendment,
its practical effect is likely to be far more restrictive than
in the case of a State because the powers conferred on the
Federal Government in the Compact are much narrower than those
granted it under the Constitution. Moreover, as I have already
observed, the legislative authority of the United States under
the Compact would be limited to the powers and functions
expressly vested in the United States. There is no "necessary
and proper" clause in the Compact. This suggests considerable
doubt as to whether many of the activities now performed by
the United States could be performed in Puerto Rico under the
Compact. To mention only a few of the more important ones:
The Postal Service, the Coast Guard, the Weather Service, the
FAA, and many of the regulatory agencies.
Section 2d. Under this subsection, puerto Rico may partici
pate in international organizations and enter into certain
international agreements "as determined by the President of the
United States and the Governor of the Free Associated State
on a case-by-case basis." I do not question the legality of
this provision, but note should be taken of Article I, section
10, clause 3, of the Constitution pursuant to which States may
enter into agreements or compacts with foreign powers only
with the consent of the Congress, not of the President.
Section 3. Subsection a would deny to the United States
the right of eminent domain. Under subsection b, the navi
gable waters of Puerto Rico would be the property of the latter
rather than of the United States. The right of eminent domain
and ownership of the navigable waters are important incidents
of sovereignty. Moreover, it appears problematic whether the
United States will be able to carry out its governmental func
tions and responsibilities under the Compact, particularly in
the field of common defense and security as authorized by sub
section 2d and section 7, in the absence of the power of
eminent domain. As with subsection 2d, it should be noted
that section 3 would confer on Puerto Rico a far greater degree
of autonomy than is enjoyed by the several States.
- 3 
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As a matter of draftsmanship, it should be observed that
the formulation of subsection 3b would not entirely resolve a
present controversy between the United States and the Common
wealth of Puerto Rico concerning ownership of the submerged
lands under the navigable waters of Puerto Rico and the natural
resources of the continental shelf beyond the navigable waters.
Section 6. This section de~ls with the rights of persons
born in Puerto Rico as citizens of the United States and of
citizens of the United States who move to Puerto Rico. It
provides, among other things, that all persons born in Puerto
Rico are citizens of the United States and shall have all the
rights, privileges, and immunities inherent in citizenship as
well as the duties pertinent thereto. The section similarly
implies that any citizen of the United States who moves his
residence to Puerto Rico is to retain his rights and duties
as a citizen of the United States. The problem is one of
drafting: The provision does not define the rights, privi
leges, and immunities of citizens of the United States in
Puerto Rico. Many of these are the correlatives of the duties
of, or prohibitions against, the States or the Federal Govern
ment. Since Puerto Rico under the Compact would be neither a
State nor an instrumentality of the Federal Government, it is
uncertain which of the provisions of the Constitution defin
ing the rights, privileges, and immunities of citizens of the
United States would be applicable to Puerto Rico. Similar
problems in the unincorporated territories of Guam and the
Virgin Islands are dealt with by specifying in the Organic Acts
which of the provisions of the Constitution guaranteeing basic
rights of citizenship shall be applicable to those territories
as if they were States of the Union. See 48 U.S.C. 1421b(u)
and 1561. A similar problem currently exists with respect to
Puerto Rico, viz., whether it is subject to the Due Process
Clause of the Fifth Amendment or rather the Due Process Clause
of the Fourteenth Amendment. The distinction can make a
difference, see Fornaris v. Ridge Tool Co., 400 U.S. 41,43
44 (1970).
I also note that the section is confined to citizens and
therefore does not protect the rights of aliens in Puerto Rico.

- 4 
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The comments on this section in the report indicate that
its purpose is to extend to Puerto Rico federal services and
financial programs now applicable to the States but not to
Puerto Rico. The Administration strongly objected to a
similar provision attached by the House of Representatives to
the Joint Resolution to approve the Covenant with the Northern
Mariana Islands. It may be observed that under such an
arrangement the federal contributions to Puerto Rico would be
increased at the same time as the federal authority over the
island would be drastically reduced.
Section 9. This section would establish the basic prin
ciple that the common market relationship between the United
States and Puerto Rico is to continue in effect, and that
Puerto Rico will remain within the customs territory of the
United States. At the same time, the Compact envisages excep
tions to the status of Puerto Rico as part of the customs
territory of the United States and would also authorize Puerto
Rico under certain conditions to increase, reduce or eliminate
tariffs or quotas on articles imported into Puerto Rico.
A genuine common market presupposes uniform laws govern
ing commerce. It is not clear to what extent federal statutes
regulating interstate commerce would remain applicable to Puerto
Rico. If such statutes--particu1ar1y those dealing with
product safety and consumer protection--are not applicable,
it would be necessary to exclude certain Puerto Rican products
from the mainland. Customs barriers would also be necessary
to exclude articles imported into Puerto Rico at tariff rates
lower than the U.S. customs duties. This, however, would
create substantial enforcement problems as long as Puerto Rico
is to be considered a part of the customs territory of the
United States.
Provision should be made to exempt from subsection 9c
employment or self-employment taxes, which are not used for
general United States revenue purposes but paid into Social
Security trust funds. In Guam and the Virgin Islands such
taxes are exempted from analogous turnover provisions. 48
U.S.C. 1421(h) , 1642.
- 5 
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Section lOa. The first portion of this subsection would
permit Puerto Rico (with concurrence of the President, and
absent statutory prohibition) to regulate the entry into Puerto
Rico of aliens who have been admitted to the United States as
permanent residents under the Immigration and Nationality Act,
where such entry might have an adverse economic or demographic
effect. The same problem exists with respect to Guam, the
Virgin Islands, and possibly Hawaii. It may be preferable to
solve it by federal legislation covering all four island
communities.
The second branch of subsection lOa would permit an in
crease in the number of aliens who may be admitted to Puerto
Rico as permanent residents. It is not clear whether those
immigrants would be entitled to naturalization as citizens of
the United States after having fulfilled the Immigration and
Nationality Act's residence requirements in Puerto Rico, or
whether such immigrants would be permitted to enter the United
States with the status of permanent resident aliens. In any
event, this aspect of subsection lOa would appear to compli
cate the administration of the Immigration and Nationality Act.
Section 11. This section would provide that Puerto Rico
shall have representatives in the Senate as well as in the
House, and that those representatives shall have "all the
rights and privileges of such members as are compatible with
the Constitution." I agree with Senator Buckley (Report p. 60)
that under the Constitution these representatives would not
have the right to vote on the floor of the Senate or the House
of Representatives.
The phrase "upon presentation ~ the Department of State"
should be "through the Department of State." See 48 U.S.C. 891.
Section 12. This section deals with the applicability of
federal laws to Puerto Rico. Subsection a would keep in effect
federal laws now applicable to Puerto Rico, "except and to the
extent repealed or modified by this Compact, or incompatible
with it, and except as hereafter modified, suspended or repealed."
I have misgivings concerning the "incompatible" language.
Repeals by implication are not favored and the question gives
- 6 
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rise to much uncertainty. It would seem better to have the
Joint Commission provided for in section 14 determine which
federal laws are incompatible with the Compact and recommend
their repeal. It is not apparent whether, under this sub
section, the Compact is to take the place of the Puerto Rico
Federal Relations Act in its entirety, or whether the latter
is repealed only to the extent that the two are incompatible.
Subsection c would provide in substance that after the
effective date of the Compact the United States may legislate
with respect to Puerto Rico only pursuant to the powers and
functions expressly vested in the United States in the Compact,
and then only to the extent compatible with the Compact. This
provision exemplifies the extent to which Congress, by virtue
of the Compact, would surrender its plenary powers under
Article IV, section 3, clause 2 of the Constitution. It
constitutes a far-reaching relinquishment of legislative powers,
and, of course, is irreconcilable with the general doctrine
that one Congress cannot bind a subsequent one. Although it
is my opinion that Congress has the authority irrevocably to
relinquish its power of legislation in the process of creating
a new political status, it certainly should not commit itself
in this manner unless it clearly understands the finality of
its action.
Subsection d establishes several procedures designed to
preclude the applicability of federal laws to Puerto Rico. As
a matter of draftsmanship, it should be noted that the subsec
tion refers to the "Resident Commissioner" (the title of the
current representative of Puerto Rico in the House of Repre
sentatives), although section 11 creates two new "Representa
tives" to the House and Senate. The relationship between the
first and second sentence of the subsection is not clear. The
former provides that Congress may exempt Puerto Rico from the
application of federal legislation, while the latter seems to
provide that this may be done by committee vote, even if the
full Congress does not address the point, and indeed even if
the full Congress provides otherwise. We believe that the
latter would be an unconstitutional delegation of power by the
Congress to one of its committees, and may (depending upon its
operation) also violate the constitutional requirement that
legislative dispositions must be presented to the President
for his approval or veto.
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Section 13. This section would permit the transfer of
existing functions vested in the United States to the Govern
ment of Puerto Rico, to be administered by Puerto Rican
officials. It raises the question whether it is desirable to
have federal statutes administered in general by persons who
are not officers or employees of the United States. It is
not clear from the draft Compact whether Puerto Rican officials
involved in executing functions 'thus transferred would have
to take an oath to uphold the Constitution and the laws of the
United States applicable to Puerto Rico.
Section 14. This section would establish a Joint Commis
sion to monitor the operation of the Compact. One of the
Commission's functions is to study the desirability of retain
ing, modifying, or eliminating the applicability of federal
law to Puerto Rico. Paragraph 1 of subsection b would provide
that when a report of the Commission recommends that a law be
rendered inapplicable, and the President of the United States
and the Governor of Puerto Rico concur, the recommendation shall
be submitted to Congress, and the law shall cease to be effec
tive in Puerto Rico if, ninety days after such submission,
neither House has rejected it. This is not, in my view, a
constitutionally permissible manner of legislating. Congress
should act by a law submitted for Presidential approval.
Section 15. Subsection a would provide that causes of
action brought in the local courts of Puerto Rico may not be
removed to the United States District Court for Puerto Rico
solely on the ground that the provisions of the Compact are
in issue. This limitation on the right of removal into the
federal courts seems to me of questionable wisdom.
Section 16. This section deals with the United States
District Court for Puerto Rico. Subsection b would provide
that all procedures, pleadings, and records shall be conducted
in Spanish, unless the Court, in the interest of justice, shall
otherwise determine. This would make Spanish the principal, if
not the exclusive, language in the U.S. District Court, and
would completely reverse the existing law (48 U.S.C. 864),
which requires proceedings to be conducted in English. It
goes far beyond an administration bill, recently introduced
in Congress (H.R. 6318), which would give equal status to the
two languages in the District Court.
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Subsection d would provide that the United States
District Court is not to intervene in order to prevent the
establishment or collection of any tax imposed by the laws
of Puerto Rico. The provision is similar to 28 U.S.C. 1341
relating to the assessment, levy or collection of State taxes.
It omits, however, the important qualification that a denial
of jurisdiction is conditioned on the existence of "a plain,
speedy and efficient remedy" in' the State courts. Absent
subsection d, 28 U.S.C. 1341 would be applicable to Puerto
Rico by virtue of section 16a of the Compact, pursuant to
which the U.S. District Court for Puerto Rico would have the
same jurisdiction as the other District Courts of the United
States.
Section 21. This section provides that none of the pro
visions of the Compact may be amended except by mutual agree
ment, and that with respect to any amendment affecting funda
mental relations between the United States and Puerto Rico,
consent must be given by the electorate of Puerto Rico. This
contrasts significantly with the Covenant between the United
States and the Northern Mariana Islands. There only the
amendment of five fundamental provisions of the Covenant would
be subject to a mutual consent requirement. The comment of
Congressman Clausen on page 64 of the Report misses this
difference.

The Ad Hoc Advisory Group recommends that the President
refer the proposed Compact to both Houses of Congress with his
endorsement (Report p. vi). The foregoing analysis, which does
not purport to be exhaustive, demonstrates to my satisfaction
that the proposed Compact contains many technical inadequacies
which must be remedied--in addition to major substantive dis
positions on which the President should have the well considered
views of various agencies. It is my view that the text of
the Compact cannot be approved in its present form, and must
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be subjected to a thorough Executive Branch review before
it can be transmitted to the Congress with Administration
support.

-rwa~~f (<h 1 ~
Attorney General
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MD01WtDUM 101. 'fBI 1I>1I>1ABL1 JAMIS I.

ani••

Secreury to the CabiDat
Be:

l.epcn't of the M Hoe Advisory

Groat!! !!tnt aia
This 1e in respon•• to your requ..t foS" th. c.....t. aDd
raeOll8WDClattou of the n.,artl'lGt . f Juetioe OIl the r.,.rt of
the Ad Hoc Attvi.ory Group on herto 1.100 _titled "Compact of
'UIII8Ilent \l1lion Betweea. Puerto Uco and the tJD.leed Statea."

At the out.et I should point out that • letter cJate4

12. 1975, from this Department

(s~

~y

by Acttn& ..ststent

Attomey c..ral McCoDnell) to Co-cMlt:Ma Marl_ W. Cook of
the A. Hoe Advi.ory Group on ruerto I\ioo, G. . . . . ttDa OIl an
. .rller tfraft of the propoee' CHpact, oODcltu1ed that the
eoaapact "would, w1tbout alt.win, the fUlld_tal natun of
Puerto 1\1eo'. COIRO_ltb statua, provide iDcn:....ct autenOBI)'
to the islaM lOV8rt\lMDt and it. peepl... " Then are iraportaat
diff.rene•• , hove't1er, betwaea the earlier draft and the pres
eat one. Of partlcular later.at ta sub••ctlon llc of the
current draft I whicb would liJd.t the le.1e1at.lve power of the
United State. over Puerto tieo 'tto the pown aad bctloaa
expre.sly . .sted 1D the Unlt.. States ill thls Cetlpact." Thi.
did not app..r in the . .rll.r .enloa, . , would brina _out
a far-reach1ftg chanae in the .tatu8 of PueZ'te Rico. Whll. at
prueut Puerto aleo _jo18 • unique autOllOllO_ po.ttl_, it.
curreat 1. . .1 .t&tua i . CODSl.teDt with the ~.rrit.ria1 elena.
of the CoD.titutlO1l (Artiel. :tV, .ection 3, eles.. 2), aM the
.overeipty of the United State. over "'erte tieo baa DOt It_
s.riou.ly diaputed. Under subaection 120, however, the Unlted

Stat.s and Puerto ateo

W8Ul~

b. ba81cal1y equal•• with Puerto

Rico utl1ia1D.a certa1D ODit.. State. in.titutions, such ..
COBlDll cttl. . .bip. e~1l defen••• eowaoa. curretlCy ADd •
CODDQIl _rket.
1n the fe110wiaa brlaf di.eu••ioft of
the Compact, it canaot be . .id with any degree of confidence

...hewn

•

.,t

that the n., status of Puerto Hac baa it. but. Sa the Terri
torial Clau.. of the ConatitutiOD, . .
to the .ext_t that
the United Statu weuld . . . . tfdupoaitiOft" of "Territory or
other property.,.longiDa to the United State." .. authori.eeI
thereby.

The statu. of Puerto lU.co UDder the CoIIp&et, which wou14
neither be that of • State, DOl' of • territory, nor baaed on •
tnaty, pre• •t., of eoane, eome CODStituti01l&l perplexl.tlu.
But I . . l.n a.eral
with a ......... prepared by
Mr. 'elix J'raakfurter in 1914, while he _e aD .ttomay 111 the

&,"_t

W.r hput:IaeDt, which concludecl:
ftC. 'lbe fom of the relAtlO1llhi, bec:we_
the UBited State. . . unincorporated ~rrito¥Y
i . .olely • probl•• of .t.te.....bip.

"1.

al.tory

.uaaeat8

a areat diversity of

,r...

re1atioa.abl,a between • oaatral ....~t and
dependea.t territory. The
t day .bDw •
great variety in actual otHIratiOll. one of the
great , . _ . upon inventive atat. .-..bip i l to
h.lp avo1•• new kiNt. of relattouhl, •• .. to
combine the advanta... of 1oea1 ..1f-"".rDI*\t
with tho.e of • COIlfederat. . ualoD. Luokily, our
CoruItitutlon baa left thi. fl.eU .f tavctloa.
The d.talon. in the lneu~ . . . . . . . .
thi., if the,. _ _ .yth1ft&; tbat then 11 noth.
ina in the CoIl.titutiOll to h....... the n . . . .l
billty of CoDana. in world.... out, .tep by .tep.
forma of p.e:nu.Dt for our luular po••••• lema
reapouln to the l.rse.t .....a and capactti..
of their 1Dbablta.t., and aecerta1aed by the be.t

0,..

wi.dom of Conan••• n
ReDce, there is in lIlY opinion DO cOIl8tituttcmal obstacl.
to the tranafo-rmati_ of "dependency" into "free ...ociatiOll."
Whether thi. 18 80und . . . _tter of pollcy, whether it I.e
workable, ad whether each of the individual prevt..lOl'l8 of the
Compaat 1• •e.irable, of courae. are . . . tion., larael,. within
the c..,.tance of other Departments. The OO'WJ_t. that follow
d••l principally with matten of law ad dr.ft......hl.p. thoup.
.ome ie.ua. of policy are noted.
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hett_ 20.

Punueat te tbf.. .ub.ectlon. .11 lovernmental
ponn r.latUta to Puerto atoo Det YMted 1a the URtta4 Stat..
•• ".,..lfied" ill the CoIapaet weal. he reM....." to the rr..
M'GOut" State of herto Ueo or to the ,..,1. of Puerto
Uoe. Whil. thi. p'l'OVi.lon 1. anal••ou to the T_th
It. paotf.oal .fleet 1. likely to be far _re A.trictl" than
ta the .... of • ltat. b...... the ,...n ooafernd OIl the
federal Oonr. 'Dt in the Cemfaet an ImOh urrcnrer thaD tho••
Ifttlted it UDd... the CoD.titutioa.
t ..... at...... y
ob••rnd. the 1eIUlatl" authority of the United Stat.. under
the C..,..t wu1ct be lbd.tM to the ,wen aM !\mot1. .
!'Ift••l! ... t.d ill the vatted Statu. The... 1a 1lO . . . . . . . .ry
aDc1 proper" o1auee ill the Cempaot. !'hi.
c.,...U.ftbl.
deubt .. to ....the.. _ , of the . .tintt.. 1lOW p.rfemed by
the UDited Stat. . eould he pertoned in harte Un UDd.r tb.
Compact. To . .tten ODly a taw of the . . . lIIpel'taDt _ :
!he ...tal S8wi••, the CNet Guard. the weather Bente., the
FM. . . . lHIIly of the reau1a~1.'y . . . .tu.

"""'t.

..nover...
.uge.t.

eat!!! 2..

UDder tht. .ub. . .tIOD, Puerto aloo .., ,.rt1cl
pate
lDhnattoaal o.--lIIat1ou aM _t.r iDto certalD
mt.nat!. .1 aan._te ".. tletend.aM by the 'real.teDt .fthe
UDit" Stat.. 84 the OWuaor of t:be me Aa. . .tated 8tet.~;;
OIl • a..."',,,,,. bul•• "
I •• _t . .tt_ the 1...1tty of
tbia ,ny!.1oa. bat Dot• •hould be Uk_ .f Article I . . . .tieD
10, .lauee 3. of the CoD.timet_ punuaat to 1Ih1oh Sute. My
eat.. lIlto ..~ta or . . . . .ta wldl for.t.. ,ower. onl,
with the ......t of the Coairu•• DOt . f the h'eatc1ent.
S.at1oD 3..

._le
the

Subaeotlea. a wouU deDy to the United Stat..

1.

rl&ht 01 ea1a8llt ......1a. vadeS" aub...tlosl b. tM ..,1

watera of fuerto tioe . . b. the ,np...-ty of the t.tter
rather the of tbe Urdtecl State.. !he riaht of _iD.eat: • •ala
ad CM.l-euhlp of the Da'ri.pb1e waten ...... iIIportat iaot.cl_u
of .cwerelpty. Me......... it .".... problematic whether the
VIllt" .tat•• vUl be _le to ean:y GUt it. &OWn.ta.tal fuae ..
tieDa aDd n.poutblliti. . . . . .r the ee.paet. pal't1cularl, 1ft
the field . f ••rs. . . .
aM ....rlty .. authori." by
. . .tiea 2e! aDd ... tt_ 7 t i1l the ab..... of the ,..... of
eUDMlt , . . .iIl. . . with auba.tt. 24. it aheul4 It. Doted
tba1t .aotioa , weald oGilfer 01l " r t o ttleo a far peateI'
o! auteaa.,. thaD f.e _joyed by th.• •..,....1 Statu.

f....

.ub

"Ire.
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Aa a matt.r of drafts_bi" it aboulc1 he obs.rnd that
the formulation of eub.actieft lb .oul. net eati..1y reaolye a
pne.t c_trover.,. betveea th. ODit.. Statu aaut the Co-.n
wealth of ruerto 1.1.. coneemiDI ......hip of the .-.rpd
lands UDder the a_ipb1e watera of 'uerto Rioo .... the Datural
relourou of the eont1Deatal .helf beyoad the IUlvi&able . .ters.

seoti!! 6. Thta .ectioD ...ls with the r1thu of penDDl
bera in Puerto 8100 a. citl88D8 of the Uaited Stat.. end of
oitia._ of the UIlited Stat. . who ..". to Puerto Rioo. It
PIDYid. . , _ . otber thiDas. that all penone bon in Puerto
1.100 an oiti.... of the lJIllted Stat.. and shall ..... all the
riaht.. prlY11ea... aad t-.-itie. lnbeJ!'ellt in citiaenehip . .
. .11 . . the dutt.. pert1aeat thereto. The ••ctioa .imilerly
illlplie. that any citizen of the VIllted States who . . . . . hi.
reetd... to Puerto 1.100 i. to retain hie rlJhta aDd duti..
.. a eitl_. of the U1l1ted Stat... The ,robl. :1.8 ODe of
cJl'Aft1q: The prori.ion cSeu _t def1De the rlghta. priv1
anct i_miti.. of eit1tHma of the United
:tn
Puerte Rico. MaDy of th..e .re the oerrelatl... of the chttle.
of, or prohibiti• • _i.st, the Stat. . .r the rederal Covem
MIlt. Since Puerto aieo UDder the Compact woul. be ll8ither a
State nor an 1nat~Dtallty of the reder.l Govera...t. it ia
uncertain which of the pnvutou of the Coaatitutiea ".fm
iRa the right.. .rlvil..... and i __ itw of oitiHu of the
UDited Stat. . ,,"1' be ."lioabl. to Puerto tioo. Stal1u
,robl.. ill the UDf.acerporat.. territo'l'ie. .f Quam eM the
Vlrain I.1and. are dealt with by .,..lfyiq iD the Orpalc Acta
wtd.ch of the provf..iell_ of the Coutittttlcm par_te.iDa baaic
right. of altizen.bip.hall be applicable te tboae tarrit.ri..
. . if they were Stat. . of the UniDD. See 48 U.S.C. 1421b(u)
aM 1561. A .Wlar ,robl. cun_tly . .i.te with reapect to
Puerto tioo. ril_, whether it i. eubjeet to the l)ue Prooee.
ct. .e . f the Hfth . . . . . . .t or rather the Due Proc... Cl.Wle
of eb.e lourt• •tb ~at. The ,t.tiD.otlen 0 8 . . . .
differeaee. . . . r0!!l!:l. Y. aid. '1'001 91-, 400 u.s. 41. 43

1.....

Stat..

44 (1970).

I .1.0 ute that the aeotioa ta cODf1aad at citi._ aDd
therefore does not ,"teet the ripu of .1i.... in herto ll1n •

•

The coamenta on this section in the report tDdicate that
its purpose 1s to extend to Puerto Rico federal .ervice. and
finaDcial ,roar.. now applicabl. to the Sta t.. but not to
Puerto aico. Th. Admb,istratlon .tnnaly objected to •
similar provi.lon attached by the Hous. of llepreaatativ.s to
the Joint It••olution to approve the Covenarat with the Bortham
Mariana I.land.. It may be ob"erved that under such aft
arr8llg-.nt the federal cODtrlbutiou to Puerto Illco would be
mer_ad at the same time . . the federal authority over the
1alcut would be drastically ",uced.

Secti. 9. 'lbl• •ect1en would •• tablish the ba.ic priD.
clpl. that the cODIIlOn maJ:kat relati0D8hip between the United
St.te. and Puarto tieo i. to continue in effect, and that
Puerto I.ioo will r.ain within the ouatOll8 territory of the
United Stat... At the .... tille, the Compact envisag.. excep
tion. to tbe at.tus of .uerto Rico •• part of the CU8toma
territory of the ODie" Stat.. and would al.o authori.. Puerto
I1co UDder certain cOllditiona to 1nereue, reduce or eliminate
tariff. or quot.. OB articl.. imported tnto Puerto .1co.
Ii. lenulne eolllllOD market presuppo.e. uniform laws govern.
It is not cl. .r to what extent federal .tatut. .
regulating interstate COIIIIlerce would ~in .pp1icable to Puerto
Il1co. If such statute.--particularly tho.e dea1iD& with
produot safety and consumer protectien--are not applicable,
it would b. nec••••ry to exc1uc!e certain Puerto aica ,rocluata
from the mainland. Customs barrien would .1.0 be nec•••ary
to exclude artlcl.. imported fnto Puerto alca at t.riff rat.s
lower thaD the U.S. customs duti... Tbi•• bewever, would
create substanti.l enforc..-nt ,roblema a. long •• ruerto Rico
i. to be considered a part ot the CU.tOlll8 territory of the
United States.
ing cOlllD8rce.

PrOYlaion should b e " " to exempt from .UbHCtion 9c
employment or ••If-employment tas. . , which are not used for
general United Stat.. revenue purpoe.. but paid toto Social
Security trust
In Guam and the Virgin I.1and. 8uch
taxes .re exempted from analogous turnover proviaion.. 48
u.s.c. l421(h), 1642.

fund..

.. s •

..

Seotl@ lOa. Th. first pol'tlotl of thi•••••ctlou,,_uld
pel'lllit Puerto 1l1eo (with concurnnoe of the Prestel_t,·....
ab.ent .t.tutory prohibition) to rqulate the _try iDto fuerto
1.1eo of al1ene wbo bave been ad_itt*' to the United I t . . . ..
pe:rM.ll_t residents UIlt1el' the t.llaratioD ad "tl0Da11ty Act,
where .uch _try IRipt have an actvers. ecoaoa1a or __araphlc
eft.ct. The .... problem ..uta with re.pect to Guaa. the
Virgln Islad., and po•• lbl,. B&vali. It _ , be ,referable to
solve it by laderal le,islation. coverlnl all four i.lan4
cOIIIIILUlit!ee •

The ••cond braaoh of aubaectloa lOa would p • . t t aD in
erMa. in the uUD.f)... of all... ¥be _ , b. a4mitted to Puerto
Uco . . permaneot r . . i • •b. It i. Dot ol_r whetheY tho..
immiarants would b. entitled to natura11satlon .. clti88D8 of
the unlted Stat.. after ba.fDa !alfltl" the Immtaracion and
_.tloulity Act'. re.iAlence requl~t. 1I'l Puerto Rico, or
whether Reh iIalaraata wou14 be pemitted to _tel' the tJDited
Stat. . with the statue of ~t ruictent alieu. I l l . ,
eveftt, this ..pect of sub.ection lOa would appear to . . .11
a.te the admtnlatratlcm of the lIaigrattoD and ••tionality Act.

Sectio! 11. Thi. section would provide that Puerto IU.co
shall have representatives ill the 8eD.at. . . . .11 •• In the
Bows.. and that tho.. representati..,.. eba11 have ft.l1 the
rlabta and privilege. of .ucb . . . .ra •• an compatible with
the Conatitution." I ••ne witb SIIllator Buckley (IAport p. 60)
th.4t under the Constitution theM rapne.tati... would DOt
have the right to vote on the floor of the Senate or the Hous.
of bpr. . .tatl....

tt

The phra.. "upon preaeDtatlaD
the O.,.rtJaet of State"
should be "throuah the 'Department of State. tt see 48 U.S.C. 191.

Secti!! 12. This . .otion . . .le with the ap,licabi1ity of
federal 1 _ to Puerto aleo. SubeectloD. would It. ., 1a. eff._
federal law. now applicable to Puerto lt1co, "except aDCI to the
uteDt repeal., or modified by this Compact. 01' mCOJlpatlbl.
with it, and except •• hereafter modlfied, auep.-" or repealed. tt
I bave .i.,lv1Dp COIle.mina the "incompatibl." 1. . . . . .
Ilepeala by implication . n not favored aad the que.tloD. aivee
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ri88 ta III1ch uncertaiDty. It wuld . . . better to have the
Joint Co..taelon provided fer 1n HCtiOD 14 deteZ'll1l\e which
federal 1_ are ~t1ble with the eo.pact aDd rec~
their 1'.,..1. It is DOt appanat whether, UDder this aub
eect1oG, the Coapact ia to take the ,lace of the Puerto I.1c.
rederal . .l.tlou Act in its entirety I or whether the latter
is repealed o111y to the extant that the two are incOllpattb1e.
Subaectioa c wu1d provi.. in aubetence that after the
effective elate of the CoaIpaet the United Stat• • •y lelialate
rith r ..peet to Puerto 1.100 _1y pursuant to the ,GWft'S aDd
functiou !!Ins.lt.vested 1a. the United Statee in the Compact.
aDd theft OIll,. te t
ext_t OOJIpuibl. with the Compact. This
prov1.lioa ....,1ifi.. the _tee to which CoDarea., by virtue
of tM CoaIpact, would .uftWl4er ita plenary POW"" under
Article IV. section 3, clau.e 2 of the COrlatitutlO1l. It
cOIl8titut.. • fu-reechir&s rellD.faut.bmeat of leslalatift powrl,
u.d. of COUI'H. 1. irreo01'lCilable with the a_era1 doctrlu
that one Ocmar... cannot blDcJ • aub.equent on.. Althouah it
i l my opinion that Ccm&raa. baa the authority irr~ly to
re11nqui.h it.
of leaiatatlon in the prooe.. of cnatina
a new political statu. It certa1Dly .hould not coaait ie.elf
in thi. MIlDer unl... it clearly underatand. the finality of
it. aotion..

.-1'

SUb.ectiOll d . .tabli.bea a.vera! proaec!uru de.1ped to
preclude the applicability of federal 1. . to Puerto Uco. AI
• _tter of draft_ship, it abould be mt.... that the sub.ec

tion refers

to

the "Ia.tdent eom.is.iooer" (the title of the

eurnDt representative of Puerto aleo in tM Bouaa of lepra
.eDtative.), alCbouah section 11 creates two new "laprea.nta
tl. . . tf to the Bou.. anti Senate. The relationahlp betwa.. the
firat aDd aeGOtUl a.tence of the subsMttOD t. not clear. The
foaar provides daat Consr••••y . . . .t Puerto aleo fTOI8 the
applicatioo of federal leal.latloo, while the latter
to
provide that this
b. dene by CODIIlltt. . vote, eve if the
full CoD.rea. .,.. not addre.. the point I _d irldaed ..,an if
the 6111 Conln.. provWe. otMnrl.e. We believe that the
latter woul' be aD utlC0Q8tituticmal deleption of power by the
Cotaarea. to oa.e of ita COIDitt... , and . , (dependiDa upon ita
operatioll) aI_ "tolate tM constitutional nqulnaftt that
legislative d1apo.itlona must ba p~aentad to the President
for hi. approval or veto.

a_

a,.
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'eotie 13. Thi• •action would pentlt the t r _ " " of
exl_tbl f\mctlOft. v.ated t.a. the tJaltec:J Itat•• to the QeYn'D
IIalt of Puerto tieo, to be a4alIlUtft'ed by Puerto .1_
official.. It nlae. the .... tlon whether it ia dea:l.nbl. to
have fedenl atablt.. a4a1af.at.retl t.D • _ _al by
who
are DOt officer. or ..,loyaH of the United SUtea. It ia
DOt 01. .1" from the draft CoDtpaGt whether luerto I1caa official.
1Dvolftd la .-outlal funott. . thus trauferrecJ would haM
to tab au oath to upbold the Ooutltutloa ad tbe 1.,. of the
United State. applicable to Puerto lieo.

"1'._

SUti" 14. Thi_ a.tloo would •• tabltah a Joint 00_1.
aton to JDCHlltor the o,.ratlOD of the CoIDpaot. 0. . of the
eo..1.aion t • fuDot1oaa i. to atud, the d. . l~11ity of retaia
ina, 1I041lylq, or .11Dd.aatlq the .,,11eabllf.ty of Weral
law to Puerto lJ.eo. 'arqraph 1 of .ub.eetlell b would provide
aa.t when a report of the eo-taaioa noo_:I'ld. that a law b.
reMered 1Dappllcable, .... the 'naU.t of the Ualted State.
... the Qa.".mor of Puerto Uoo COUUI' J the rM_act.tiOD ahall
be .ubIa1tted to CoDare•• , . . the law .ball ..... to "e effec
ti". in Puerto tico 1f, oiDaty day. .ftar .ueb .u.bai•• 10'A,
uither Rou•• bu njected It. TIll. t. DOt, ill., vlaw. a
coaatitutioDal1y pemt••1ble
of le,1.1attDa. Coaarea.
abould act by • law aubllllttecJ for ' r. .t'eDtlal appro. .l.

_I'

lubs.ctton a would pl."DVld. that caus.a of
the local aO\lrta of fuerto tieo . , DOt be
~ to the UDited Stat•• Dlatrlot Court for Puerto tioo
.ol.1y OIl the around that the provi.lons of the eo....t an
ta ta.ue. Thi. If.a1tatloa OIl the riahe of ........1 tDto the
fed.ral court. . . . . to _ of .... tloaabl. viad_.
_~101l

actioo

15.

"rouaht la

f!ctioa 16. TIll•••ctiOll deal. with the UDited Stat••
Di.tl'1ct Court for h.rto Uoo. Subaectioft b vould ,1:'O'9't••
that .11 proeeclurea, pleadinp, aDd record. sbal1 be cocacluctec1
ill Sp8ll1ab, _1••• the Court, ill the lDterat of justic•• shall
otherwi•• detemine. Ttli. 1fDtll. . . . Spani.h the ,rlao1pal. if
llOt the aolwaiw .. 1-..... ill the U. S. Dt.trict Court, aDd
would coaapletely rev.De the ai.tiq 1_ (48 U.S.C. 864),
which requiree ,roc.edlap to b. couduotacf ill IaIlt.h. It
.ou far beyond aD "'lai.tration "ill, reo_tly lDtroduoed
ill CoDaru. (B. a. 6318). which would ai" equal • tata. to the
two leal"'a- 1D the nutrict Court.
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Subsection d would provide that the VIlltec1 Stacas
Dutrict Court ie not to lIlterveae 1D order to pt:'ft'at the
.stablisllDMlllt or aol1eation of aa,. tax illlpoaed by the l _
ot Puerto Rico. The ,S'OYi.ion 'u sWler to 28 U.8.C. 1'41 '
r.1at1Da to the ••••••
1.., or col1ectioD of Stata uxea.
It om1ta, however. the lIIIport_t ClUAllflcatl_ that a 'ental
of juri.dlction 1. ooaditloned Oil the utateae. of "a ,laiD,
.peedyaM .ffic1eDt reedy" 1D the State ceurt.. Abseat
eubaectton d, 21 v.s.c. 1341",*1d be applicabl. to PueRO
1.100 by virtue of . .tion 16& of the COaIp&ctt, pureuat to
whicb the U.. S. District Court for "-no 1.1co would ....,. thta
. _ jurisdiction .. the other District Courts of the United
Statea.

_e.

...,t

SectlO11 21. Th1a ••cation providea that none . f the pa
vislou of ilie Cempact . , be ~
by autual ap'M
.nt,
that with nap_t to _, ........t affectiDa 1\ld:iIa
..atal nlatiofte Mt1IMIl the Unit" Stat. . . . Puerto aiee,
coaaent autt b. alV8 by the electorate of Puerto 11ee. Tbia
contrasU aipificet'ltly witb the CoYel'laDt betwMIt the UD1e.t
Stat.. ad the Bonhem Mariaaa 1.1..... There ODly tbe
. . . . . . .t of ftve fu.ad~tal provta1oDa of the eov.-t would
be subject to a attual count N4Uir-.st. The . . . . . t of
Conana_ Cia.. OD , . . . 64 of the "port
thi.
dlfleren.

an"

ad....

t"".
that
u.t
refer the propea.. Co1Ipact to both . . . . . of aoqna. with hie
The Ad Hoc Advlaory Group r _ _

" ' o n _ t (!aport ,. vi).

dle .....

The fonaot.aa aalyal.., vhlob dou
ct. . . .trate. to ray .atufaetltm
that the pro,o'"
COIltalaa _ y teobnloa1 inM. . . . l ..
wh1cb III18t be r ....l ..-la acI41tlon to _jor .ub.tat1. . 411.
poalt1eu Oft wbub the 'nai.ftllt ahou1d have the well couldered
vi_ of various -a_cd.... It 18 1DY v1_ that the text of
the
catmot be appreved iD ita , .....t fora, aacI .at:
DOt purport to b. abauative.

eoa.-t

eoa.-t

--------be aubjected to • thorough Executive Braaoh revl.., before
it can be transmitted to the Con&re•• with Administration
support.

Idward H. Levi

Attorney Gefteral
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THE WHITE HOUSE
WASHINGTON

Trudy,
Scali's corrunents were not
very substantive, and I have
a feeling Moynihan isn't going
to care much about Puerto
Rico, so I soft-pedaled this
request. If Falk had thought
Moynihan's comments
necessary, he could have let
us know sooner. I wanted to
give Moynihan an out, so he
could defer to State Department
if he wan ted to.

E.
12/3

•

December 3. 1975

Dear Pat:
The attached report of th. Ad Hoc Advisory Group
on Pu.rto Rico bas baeD received for traDRDlttal
to th. Pre.ideal:. Before s . .dlA, it to the
Pr.eldet. howe".r, ... bay. requ••"
the
cOl:J:lmenu of
CablAe' depart:l'ne&\ta
aiDc• .om. of the recarmneDdaUoD. lA"ol".
area. of CGDCerD to them.

".de".



John Scan commented on the draft report ill
Way of 1975, and I enclo.e a copy of hla letter
to Marlow Cook for your iaformatiOil. W.
have received the COIUment. of the State
Departm.at, bvt would b. plea sed to !Delude
aDJ commeDta you ml,ht bave from. the
pera.,.cti'M of the UN if you fell any are
appropriate.

w. hope

to bav. the flnal package reacty tor
the Pre.ident wlthlD two to thre. . . . . . . .0
that it would b. helpfuL to have fOUl" r •• poD••
belore tile ead of the moDtb.
SloeerelJ.

Jame. E. CoaDor
Secretary to the Cabiaet

encl.
The Hooonble Daniel Patrick M.,alba.
U.s. Repre.eotad.,. to tbe United Hatioos
Ne. York, New York 10011
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ACTION REQUESTED:
For Necessary Action

For Your Recommendations

Pzepar Agenda and Brief

Draft Reply
_ Draft Romarks

For Your Comments

REMARKS:
Jim Ga non -.
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PLEASE ATTACH THIS COpy TO MATERIAL SUBMI
If you have any questions or if ou Clnticipote a
quired material. pI as
d loy' r>ubmitt'ng the
tel pho e the StaCf ... cY<'ltary irom diaiely.

Jim Connor
F or the President

Checked with Jim Cavanaugh's office on 1/8/76

Still working on it - - Plan to s end up end of Janaury

Mid June 1976
Congressional Office is asking about Ad Hoc Report on Puerto
Rico to answer Senator Jackson
Checked with Jim Cavanaugh - Dick Parsons is still reviewing
this packaged with OMB & NSC.
Trudy Fry

•

THE WHITE HOUSE
WASHINGTON

The attached statement was part
of a Briefing Book prepared for
the Pr esident for the Summit in
Puerto Rico on 6/22/76.

•

PROPOSED COHPACT OF PEPu"'iANENT UNION BET"I'mEN
PUERTO RICO AND THE UNIT~D STATES

\

BACKGROUND
Three years ago, President Nixon and Governor Hernandez Colon
of Puerto Rico appointed a Joint United States-Puerto Rico
ad hoc Advisory Group to review the existing relationship
between the United States and'Puerto Rico and to recommend
ways to provide Puerto Rico with a greater degree of self
government and self-determination within the existing framework
of common defense, common marke~, common currency and common
citizenship. The Group's report, recommending a new Compact
of Permanent Union Between Puerto Rico and the United States,
was submitted to the President last October.
By law, the
President has a year within which to review the report and
submit it to the Congress, together with reco~mendations for
~:~>;.~~._.~; '~'.:'~,.' _;: . \:".: .~.9~~,~5?r;.:,:. -, .. :·~:.~·i,~~c~~,Y~ET·~.~·~I?~:.:.q.f._.: t.?~.~ r.~·p?:f·~./.·..: ~~ t: .h.q.~.;.:1::?~.~~.~ .Ur:l~~F··:. ',' '/"~''.\'.:: .. ~;~.. ".:-: '.. ~ "-:'
. . lntenslveo study by the Domestlc Councll, OMB and the
departments and agencies of the Executive Branch.
Notwithstanding the fact that the law provides that the
President shall have a year within which to review this
report, Jaime Benitez, Resident Coromissioner of the Common
wealth of Puerto Rico, introduced the Compact in legislative
form in the Congress this past December. The reason for--
this is that he, Governor Hernandez Colon and other members
of the majority party in Puerto Rico (the Popular Democratic
Party) are hopeful that Congress and the President will act
on the Compact ·this year,' before Puerto Rico's general election.
The negotiation of a new Compact with the United States
would be a major plus for the incumbent party going into
the election.
Representative Phil Burton, who chairs the House Committee
on Interior and Insular Affairs, has held initial hearings
on the bill and has developed an amended version. The Senate
has been less active than the House on this matter, however,
although Senator Jackson recently expressed his concern over
~he fact that the Administration has not communicated its
view on the Compact to the Congress.
Mayor Carlos Romero Barcelo of San Juan, and other rnembers of
the minority party (the New Progressive Party) have expressed
their dissatisfaction with the Compact and have urged careful
analysis of it by the Administration.
SU:>1MARY OF KI\JOR PROaLEMS WITH THE COMPACT
On merit, the proposed Compact is highly objectionable to
the Administration.
The objectionable features fall into
four principal categories:
status, ecoriomic, legal and
international.

•
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Status
Under the Compact, Puerto Rico would be granted a
status unlike that enjoyed by any other entity
having a relationship with the United States.
Basically, Puerto Rico would be able to avail
herself of all of the privileges currently enjoyed
by the States of the Union while, at the same
time, having to shoulder few of the .responsibilities
of a State.
For example, the Compact provides
that citizens of Puerto Rico should have the right
to "participate equally in the benefits provided
by the laws of the United States relating to social
and economic aid," but continues to exempt inhabi
tants of Puerto Rico from Federal and other income
taxes.

'::':..~,:.~ ,.';.".,:.:',,;<..::

:--",::<:::, ::<tt·:.·i~·;' uncle:af-:hbt:J: ·i,uerto'-:lU·cQ.':wodi'd

b'e\:~6n:srd~red";'; .::'.....';;>. ;";.'~

in terms of eligibility to participate in Federal
domestic assistance programs under this compact,
but if it were treated as a State, the impact on
the FY77 budget would be significant. OMB estimates
that, public assistance costs would rise by about
$80 million, Medicaid costs by about $280 million
and Supplementary Security Income program-cost&
by about $300 million.
o
~"'"

Economic

~., .' ..... " : .i~;,,:, ~'::'"!.':".~t.' "~ ~ ~ ~'..~ .::..•, ....~: :, '.t;~,. •~. :;•.; 'i'
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In an" atb3mpt" to 'en'able Puerto Rico' to rehabilitate'
her ailing economy, the Compact grants to Puerto
Rico special rights and privileges relating to the
regulation of commerce among Puerto Rico, the United
States and foreign countries.
Specifically, the
Compact would authorize Puerto Rico to levy, increase,
reduce or eliminate tariffs and quotas on articles
imported directly from foreign countries or trans
shiped through the United States, and would allow
Puerto Rico to import materials duty-free for
subsequent shipment and sale in the United States,
provided that the shipping price includes at least
35 per cent value-added in Puerto Rico.
! " ..

.• '''", .•

••

:

These provisions are highly inconsistent with the
concept of a "coffitl1on market." Under the former,
it is conceivable (indeed, likely) that Puerto Rico
could enact more restrictive tariffs than the United
States to protect its domestic industry.
The latter

•
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authorization \Vould, in effect, ( , ;-->1e Puerto Rico
to import goods for resale in th(:t1i ted States at
a price below that. charged by ei t-I)(:r U. S. or other
foreign manufacturers vlho do not have the "duty
free" privilege. Both of these provisions could,
therefore, have a serious adverse impact on U. S.
industry and employment .

.

Finally, as was mentioned earlier, the Compact would
continue to exempt inhabitants of Puerto Rico from
Federal income and other taxes and would specify
that all taxes collected in Puerto Rico or in the
United States under the internal revenue laws of·
the United States on articles produced or manu
factured in Puerto Rico shall be covered into the
Treasury of Puerto Rico. When read together with
th~, other .pro:visions respe9t:.in9 t.ariff~ ,anq . "
,..
'. ~: ." :." .
, ,: '~;"':';'~~:;': :-.:'.;,,-"::-: :.',: ':. ::: ''''::'',> ·~'tfup6r:fs " ·.thi"s 'prOvisfoti~rs"a:riti'fheticaf 'f6"'the';:""""·\
common market which now exists between the United
States and Puerto Rico.
'.

The Compact proposes a number of alterations in the
existing relationship between the United States
and Puerto Rico of questionable constitutional
validity and/or legal soundness.
For example,
the Compact provides that Federal laws and admin
•...:::, . ~';:<::-:.»:~,: ...::;'~.;;>\' •.~:, ,.:.:,;.+p. :t::r9-.~*ye,~ ;;t:':~e.~, .:a,nq ·,~r..~g.1;llqt;.t9!?-s. ·~~.'{O:t:J.lslj.c,~~~.~ .-t?> '::::0.;.<.:' ,;f...~:~;.!.' >:'\;

, .. ,"','

apply 'to Puerto :Rico if they" were " incompatible"
with the provisions of the Compact. The question
of incompatibility, in the first instance, would
rest with Puerto Rico. This would cause great
uncertainty as to the applicability of existing
and future Federal laws and regulations in Puerto
Rico.

Further, the Compact would provide that title to
all crown lands and navigable waters seaward to
the Continental Shelf shall be vested in Puerto
Rico, and would deny to the United States the
right of eminent domain. These provisions are
inconsistent with our continuing obligation to
provide for the defense of Puerto Rico and to
provide essential services, such as transportation,
to the people of Puerto Rico. Additionally, with
respect to navigable waters, the Compact would
literally remove the united States Government from
any jurisdiction over the waters surrounding Puerto
Rico.
This irmnuni ty from U. s. jurisdiction over
navigable waters is not now enjoyed by any State
or any other U. s. possession .

•
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Finally, the Compact provides that, prior to enact
ment of any legislation applicable to Puerto Rico,
the President, at the request of the Governor of
Puerto Rico, may suspend the application of such,
law to Puerto Rico.
However, such suspension
could be terminated by the Congress by Joint
Resolution.
The Co~pact also provides for the
transfer, by Executive Order, of re~ponsibility
for carrying out major Federal functions to Puerto
Rico, but that such transfer would not become effec
tive if either House of the Congress objected
to it within ninety days of promulgation of the
Executive Order.
The Department of Justice has
raised constitutional questions concerning both
of these provisions.

The Compact would authorize Puerto Rico to partici
pate in international organizations in its own
right and to. enter .into-international·.agreements,
unless the Pr.esident specifically finds. such
'p~rticipation and such'agree~ents t6 'be inicilcai
to the foreign relations of the United States.
This authority is incompatible with the overriding
responsibility and authority of the Federal Govern
ment to conduct foreign affairs and to provide
for the military defense of. Puerto Rico. ..It,.·..' ....... ;

,;r::;/ '., .;:·.:';.\I)~"': .,.:;""/.}"". i:> ,.;: i' :.;i/·.Wohrd·:;:\f.r~

n:t"::t,:c:t· ·l5.D:';ef't'6' "'R:i~<:(" f.<S··f'~'i'grr··Y~ lXt1.' b:ht:·p·¥~~':: "; .~....';.+,:.: ';:~'" ':

rogatives in excess of those enjoyed by any State
or another U. S. possession.
These are but a few of the problems we have with the Compact.
There are many others.
In sum, it is unlikely that the
Administration will be able to favorably comment on ·the
Compact.
Given the political sensitivity of this issue in
Puerto Rico and its potential impact on the upcoming general
elections, it is reco~~ended that the President avoid
dpecific co~~ents on the Compact and indicate merely that
the Compact is currently under review.

,.

DECEMBER 31, 1976

FOR IMMEDIA TE RELEASE

OFFICE OF THE V""HITE HOUSE PRESS SECRETARY
- (Vail, Colorado)

-----------------------------------------------------------~---THE

V~HIT'E

HOUSE

STATEMENT BY THE PRESIDENT

In October, 1975, the Ad Hoc Advisory Group on Puerto Rico,
appointed jointly by the President of the United States and the Governor
of the Commonwealth of Puerto Rico, recommended a new Compact
of Permanent Union between Puerto Rico ami the United States, to
provide maximum self-government and self-determination for Puerto
Rico.
The proposed Compact would institute fundamental and far- reaching
changes in the relationship between Puerto Rico and the United States,
and its provisions would affect a wide array of Federal programs and
interests.
Members of my Cabinet have thoroughly analyzed the proposed
Compact and made recommendations to me.
After studying their comments and recommendations, and giving
deep thought to this important proposal, I ha-ve concluded that the
proposed Compact, significant and important though it is, does not
advance as rapidly as it might freedom and opportunity for the American
citizens of Puerto Rico.
I believe that the appropriate status for Puerto Rico is statehood.
I propose, therefore, that the people of Puerto Rico and the Congress
of the United States begin now to take those steps which will result
in statehood for Puerto Rico.
I will recommend to the 95th Congress the enactment of legislation
providing for the admission of Puerto Rico as a State of the Union.
The common bonds of friendship, tradition, dignity, and individual
freedom have joined the people of the United States and the people
of Puerto Rico. It is now time to make these bonds permanent
through statehood, in accordance with the concept of mutual
acceptance which has historically governed the relationship between
Puerto Rico and the United States.

#
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JANUARY 14, 1977

FOR nmEDIATE RELEASE

OFFICE OF THE WHITE HOUSE PRESS SECRETARY

THE

~lHITE

HOUSE

PRESS CO!,!FERENCE
OF
JAMES l-1. CANNON
ASSISTANT TO THE PRESIDENT FOR DOMESTIC AFFAIRS
THE BRIEFING ROOM

HR. NESSEN: The President recently indicated that
he would recommend to Congress the enactment of legislation
to make Puerto Rico a state and, as you know, it was despite
the best e fforts of Dick Lerner that the Interior Department
has managed to complete the legislation.

-

Nhat you should pick up, if you don't have all of
the pieces, are the letter from the President to the Speaker
of the House of Representatives and to the President of the
Senate proposing such legislation, and then a text of the
legislation and a final page which ''lill indicate to you the
process that this legislation has to go through and the total
amount of time it could take.
Now, this is the main document, but also prepared
for you by Jim Cannon and his Domestic Council are a chronology
of relations between the United States and Puerto Rico, a
chart, a full version here, which demonstrates the growth of
sentiment for statehood in Puerto Rico as measured by election
results, and those same figures transferred to a listing here.
To talk to you about this legislation and answer your
questions about it is the Director of the Domestic Council,
Jim Cannon.
MR. CANNON:

Thanks, Ron.

The President has sent this bill up to the Congress
today and strongly urged that Congress take this first step
in a long series of steps that must be taken if the citizens of
Puerto Rico are to have equality.
I have no further statement.
answer any questions by anybody.

I would be glad to

Why go to the trouble at this time, particularly
since it is so late in the Administration?
Q

f>.1R. CANNON: This bill is a response to the proposed
compact which was given to the President on October 9, 1975.
He had a year, under the statute, to respond to that to Con
gress. As it happened, when the time came, the termination of
that yea~Congress was out of session. We continued studying
the matter and the President addressed it later in November and
again early in December and directed the Domestic Council to
proceed with the preparation of additional study work and the
papers that were necessary for him to make a final decision on
whether he wanted to propose statehood.
HORE
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Jim, was there any prior consultation between ~
the Hhite House and Mr. Romero before the decision was made
to introduce this legislation now?
Q

1-1:R. CANNON: Let me answer your question this way:
Before the President made his announcement, we informed
Governor-elect Romero Barcelo> that the President was going
to make the announcement. On this particular legislation, I
have consulted with him and advisors to the Governor.
Q

What was his reaction, sir?

MR. CANNON:

Favorable.

Q
Favorable. Well, I am a little confused because
some of his public comments had seemed to indicate that he is
not terribly anxious to have statehood right away, and yet -
I am sorry; go ahead.

r-1R. CANNON: I was going to say this statehood could
not possibly come for Puerto Rico right away. It is a long
and complex process. What we have done is set forth the steps
here that must be taken in a process that we estimate will take
from 40 to 70 months after the Act is passed~
~le believe that the process s oould begin immediately,
as soon as possible, as soon as Congress can address it.

Q
And your legislation does have the support of
the Governor; is that correct?

MR. CANNON~ I will let him speak for himself. I
told him what we were doing. I had his representative look
at the legislation and read it. We went over the process, and
his reaction -- in answer to your question -- was favorable.
I will let him speak for himself, as to what he would want to
say about it.
Q
What are the major changes between the draft
bill that was released earlier this week and the final version?

MR. CM~NON: The draft bill was leaked earlier this week
and it did not -- that was an early draft. I t did not appro
priately provide, in my judgment, for the island-wide referendum,
and that was put in at a later point.
Q

Was that the major change?

HR. CANNON: There may be some other procedural and
technical changes, but that was a substantial change. That
was, I guess, a second or third draft of the measure. When
I saw that draft and realized that it did not have the refer
endum put into it, we redrafted it to make it clear that after
the process of consideration of the terms of statehood could
be examined, then as soon as possible after that the citizens
of Puerto Rico would have an opportunity to vote before further
steps were taken.
Q
Jim, what is your reading as to when and whether
the Congress will act on it?

MORE
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MR. CANNON: The President is urging them to act
as soon as possible. I would not make a speculation on how
soon Congress will act. I think that, as more information is
developed about the social and economic needs of Puerto Rico
and the desire for political equality, the equality of state
hood, then I think Congress wi,ll be more inclined to act.

o

Since a lot of this took place during the
transition period, did you advise the President-elect of what
was coming?
UR. CANNON:
Q
~~R.

I did not.

Did anybody?
CANNON:

We did not prior to the President' s

announcement.
Q

l'lhy?

r·1R. CANNON:

saw no need to. The President was
responsible to make this decision, and he did make it.
l~le

Q
Didn't you think as a gesture of good will, if you
were really sincere about wanting this -- and I don't doubt
that you were sincere -- that it might help things along?

MR. CANNON: The President felt strongly that he
had studied this question of the status of Puerto Rico for
the full time he was in office. It was one of the responsi
bilities that he inherited when he came into office. He had
a group, the Domestic Council and OMB, who had been working
on it for some time. We had briefed him from time to time,
since shortly after I came to work in the White HOuse, and he
felt that this was his decision to make as to whether he
wanted to propose this or not.
As I indicated, he did not consult with Governor
elect Romero Barcelo. He did not want to put him in any posi
tion of having to approve it or disapprove it. The President
concluded this was the best action to take, and he took it.
Q
elect Carter.

I am sorry.

I was referring to President-

MR. CANNON: The decision was made to clear it with
the tVhite House staff, but the President felt this was his own
decision. His questions related to the propriety of what he
was doing. As we look back at the history of this, it certainly
did seem in keeping with past Presidents that he could make a
comment on this, and the procedure.
Q
I don't doubt that. What I am saying is, don't
you think it might have been a good idea to inform the incoming
administration?

HR. CANNON: We did not feel that was a responsi
bility, that we had a responsibility to inform the President
elect.
MORE
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Q
Are you satisfied that there is at the present
time a majority of the Puerto Rican people who are in favor
of statehood?

MR. CANNON: I would direct your attention to the
chart which is here, and of which you have copies. If you
look at the five elections since Puerto Rico became a Common
wealth, you will see a steadily increasing trend of support
for statehood and a steadily declining trend of support for
the Commonwealth.
Q
But lir. Barcelo made it very clear during the
campaign that the vote he '-Tas asking for was not a vote on the
status of Puerto Rico but a vote on his economic policy.

MR. CANNON: That is correct. But the fact is that
the party of statehood swept the field. They elected the
Governor, the Resident Commissioner, and both houses of the
legislature. That is an incontrovertible fact. You can specu
late any way you want to about it, but that is a fact, and
there it is.
Q
Jim, excuse me. Is it a fact that the other
party campaigned only on status the majority of the time, the
Commonwealth Party, in the last campaign?

MR. CANNON: The party of Governor Hernandez
Colon did support the idea of the Compact, the Free Associated
States described in the Compact.
Q
So it is a fact that status was completely
discussed all through the campaign; that this wasn't something
new that "las brought up?

MR. CANNON: I think that is fair. In fact, it is
fair to say that status has been a question in Puerto Rico
for more than 75 years.
Q
Jim, the other day in an interview with the
New York Times the President said that he did not expect the
95th Congress to approve this legislation, but that he went
ahead; that he was going ahead in doing this because he thought
it was important to get it out for debate. Have you heard
him say anything subsequently to change that view?

MR. C~~NON: He said this morning, when he signed
the letters of transmittal, that we must get this action started.
We must go ahead. And this is the first step.
Q
Well, then, would it still be fair to assume
that the President does not expect the 95th Congress to
approve this legislation?

MR. CANNON:

I didn't raise that question with him.

Q
I mean, you declined to speculate on how soon
Congress might act on it, and I -

HR. CANNON: No. I think that is a matter for
congressional judgment, and there would be no useful purpose
in my speculating on it. l~e think the appropriate committee
should start hearings and address the matter.
~10RE
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We believe \ole have good legislation. We believe
this is a good procedure as a way to begin what is a complex
and difficult process. But how long it takes them is really a
judgment of Congress, not of mine.
Q
I appreciate th,pt, but I want to put this in
the proper perspective. If, in fact, the President does not
expect the 95th Congress to approve this, I think we should
say so. As far as you know -

MR. CANUON:
Q

He did say so the other day.

So far as you know, that has not changed?

MR. CANNON:

So far as I know, that has not changed.

Q
This is in a sense a Republican Party position,
then, as opposed to a Democratic Party position?
MR. CAN~ON: It is true that it was in the Republican
platform that Puerto Rico should have statehood. That is in
the 1976 Republican platform. The decision to go ahead and
propose legislation at this time was a decision by the President.

Q
This doesn't alter the platform, then, of the
Republican Party, or won't in the future?

MR. CANNON: I think, again, every platform has to be
debated in a quadrennial election year.
Q

Who will introduce the bill on the Hill?

r-1R. CANNON: I am not sure. We have talked to some
Members about sponsoring it. I am not sure who will sponsor it.
Q
separate act?
HR.

Q

Jim, this is the enabling act?
CANt-ION:

There is no

That is the enabling act.

And it requires a simple majority by both houses?

f.lR. CANNON ~

Correct.

Q
Is the~e anything else the Executive must do
or the Congress must do?
~m.

Q

CANNON:

Under this bill?

Well, in connection with the whole statehood issue.

HR. NESSEN:

Look at the last page, Russ.

MR. CANNON: Look at the last legal-sized page, at
this chart, and you will see that actually Congress and the
President must take several actions in the \Olhole process in
these eight major steps that must be taken before Puerto Rico
can finally achieve statehood.
MORE

"

- 6 

But as far as the Executive goes now, this is it?
Q
The President does not have to present anything further to the
Congress or to Puerto Rico?
CANNON: No. But constitutionally there are
certain steps that he must take.
For example, he must approve
the State Constitution that would be proposed by an aspiring
state.
~'1R.

Q
The delay of 40 to 70 months, that is at the
time that Congress has approved the bill?

MR. CANNON: From the time this act would be passed
it would be an interval of from 40 to 70 months before Puerto
Rico would become a state under this process.
Q
Mr. Cannon, is this situation different from
that of Hawaii and Alaska? Was there a more clear-cut state
ment by the people of those two territories that they wanted
statehood as compared to Puerto Rico?

MR. CANNON: I believe it is fair to say that every
State has had some differences in coming into the Union from
other states. Some states have come in two at a time. I
believe Arizona and New Mexico did. But there are special
circumstances in each state.
A difference here is that Puerto Rico does have a
special status of being a commonwealth. They have special
geographical circumstances. There are special questions relating
to trade which aren't precisely true for Alaska and Hawaii.
So part of the purpose of this extensive examination of the
terms under which Puerto Rico should come into the Union, part
of that process has addressed a great variety of issues, such
as those I have just described, such as cultural issues. For
example, the Spanish languag~. There is a feeling by some
that the English language should be the principal language
of all States, but we feel this is a question that should be
discussed in Congress and in Puerto Rico before the final terms
are set by which they might enter the Union.
Q
Is one reason for this legislation, sir, a
wish to send a message to both Castro and to any others who
might wish to subvert Puerto Rico toward independence?

HR. CANNON:
Q

It did not figure in the consultations.

It did not?

HR. CANNON~ They may have sent him a message. I do
not know. It was not a matter of consideration. The President
felt the central issue here is equality.
Q
Has the State Department consulted at all as
to the repercussions of this decision on relations of the
United States with Latin America?
MR. CANNON:

Q

MR.

Yes.

And they gave a favorable reply?
Cru~NON:

Correct.
MORE
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Q

Jim, you have been working on this for a year?':

MR. CANNON: Actually, I looked it up the other day,
and I came to this job March 1st of 1975. One of my earlier
visitors that month was Governor Hernandez Colon, who came to
see me about the problems of Puerto Rico. They were having a
recession and they were desper'!-tely in need of additional
Federal assistance and we discussed the question of status at
that time. When I came in, it had already been under considera
tion for a year or so. The question of status had been under
consideration by the Domestic Council several years before that.
Q
During any of this period, did the subject of
offshore oil reserves come up, and if so, in what context?

MR. CANNON~ The only time it came up, to my knowledge,
was after the announcement ~,Tas made, when I was told about it.
This was a kind of curious call. But as a practical and legal
matter, the Commonwealth at this time does not have any rights
to offshore minerals. As a State, Puerto Rico would have
rights to offshore minerals. That is another question that
should be resolved in the preliminary discussions before termsJ
will be set for Puerto Rican entry into the Union.
Q
Given the President's pessimistic view of what can
happen in the present Congress, is his motive really to set
off some sort of informed debate about Puerto Rico?

MR. CANNON: Obviously, this is what he feels the
process must begin. I think it is not correct to characterize
that as his pessimism. The fact is, to my knowledge, Ernest
Gruening spent well over two decades trying to persuade the
Congress to permit Alaska to enter the Union. So I don't
think to say that it will not pass in this Congress is neces
sarily pessimistic.
I think Congress is going to address it. I think
there is a growing number of people in Puerto Rico who feel
strongly about statehood, and I think that they will
bring their message to Congress and that Congress will listen.
I am optimistic about statehood for Puerto Rico. I believe it
will happen.
Q
And you and the President do believe there is a
solid majority in Puerto Rico for statehood?

MR.
Q

CANNON~

The facts speak for themselves.

Well, they require some interpretation, though.

MR. CANNON: All right. I will interpret it this way:
The last plebescite on the main issue of Commonwealth versus
statehood was in 1967. Then the vote was 60 percent for Common
wealth, 39 percent for statehood. It is interesting to us that
since that time two of the three gubernatorial candidates were
elected who supported the concept of statehood.
We feel that those figures show that there is a
strong trend over time for increasing support for statehood
and lessening support for the Commonwealth status.
r-iORE
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Q
But you are not making the flat statement that
there is a majority?

MR. CANNON: I am not making a flat statement. I
think that question cannot really be answered until the people
of Puerto Rico would know the terms under which they might
enter the Union. That is, again, why we feel it is essential
that the long process of hearings, discussion, examination, and
very serious deliberation of major issues that are still out
standing take place, so that the Puerto Rican people would know
exactly what they are voting on.
Q
But supposing this legislation is passed and
the referendum says no to statehood? What happens then?

MR. CANNON:
Q

Then they remain as they are.

They remain as they are?

l~. CANNON:
That is correct. They continue to be
a Commonwealth, and that is provided for in the legislation.
When the time for referendum comes, if the statehood issue fails,
then the further steps are wiped out and Puerto Rico remains a
Commom'leal th •

Q
Jim, am I correct in calculating then that,
even if the Congress, the current Congress, were to approve
this legislation, you are saying that Puerto Rico couldn't
really become a State for perhaps eight years?
~m. CANNON:
In the early 1980's. I think a
realistic judgment would be that Puerto Rico, under this
plan, would beco~e a State in the early 1980's.

Q
Governor Romero made an announcement today, or
a statement in an intervie,." that the l'Jhite House had agreed
to change this legislation so no real action would be taken
until after 1980, until the next gubernatorial term in Puerto
Rico.
HR. CANNON: He did mention that he thought it would
be best constitutionally. Under the laws and Constitution
of Puerto Rico, there cannot be a referendum in a gubernatorial
year. We discussed this matter, and once I explained to them
this process, ~tle concluded that it ~¥'ould be the early 1980's be
fore a referendum could occur anyway.
Q
Have you considered what this might do psycho
logically to other nations in the Caribbean area who might
see some advantage and apply for admission as a State?
HR. CANNON:
t-le have discussed it to some extent with
representatives of the State Department. We did not perceive
that at this point to be any problem. The association between
the United States and Puerto Rico has gone on, as you know, for
more than three quarters of a century and they do have a special
status. In the eyes of most Americans there are special ties.
So we believe that they occupy, in relation to the United States,
a unique position that is not enjoyed by any other Caribbean
nation.

MORE
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There is no change anticipated concerning the

Virgin Islands?
r.1R. CANNON: Not at this time.
entirely to Puerto Rico.

This bill relates

Q
There has been some speculation, including by
the President of the University of Puerto Rico, that this pro
posal will create or provoke'more terrorism on the part of
the independence advocates, some independence advocates, for
Puerto Rico, inasmuch as it is a divisive measure.
liR. CANNON: It is our judgment that the worst thing
you can do is nothing; that the process must begin and that
the proper status for Puerto Rico is the equality of statehood.
The President felt strongly it was time to make a move, and
he made a judgment that he would do so.

Q
Jim, have you any thoughts on how you arrange
51 stars on a flag?

r!R. CANNON:
Q

~-Je

haven't reached that point yet.

In about eight years?

THE PRESS:

Thank you.
END
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JAT-JUARY 14. 1977

Office of the White House Press Secretary

------------------------------------------------------------THE WHITE HOUSE
TEXT OF A LETTER FROM THE
PRESIDENT TO THE SPEAKER OF THE
HOUSE OF REPRESENTATIVES
AND THE PRESIDENT OF THE SENATE
JANUARY 14. 1977

Dear Mr. Speaker:

(Dear Mr. President:)

I submit herewith to the Congress the Puerto Rico
Statehood Act of 1977.
The purpose of the Act is to extend to the people of
Puerto RiC! the opportunity to achieve the status of
stat€ h ood
f they should so desire.
Since 1900, Presidents and Congresses have debated the
question of statehood for Puerto Rico.
Some progress has been made in providing the people of
Puerto Rico with greater autonomy and a greater measure
of self-government. But these great people are still
not represented with a vote in either the House or Senate.
They are still not represented in the election of a
President.
Full equality for the people of Puerto Rico cannot come
without full representation.
The social and economic progress to which they aspire
cannot come without the political equality of statehood.
Any change in the status of the Commonwealth must be
accomplished by the mutual consent of the people of
Puerto Rico and the United States.
As Congress considers the appropriate course of action
relating to the permanent status of Puerto Rico, it is
essential that the dignity and self-respect of the great
people of Puerto Rico be a matter of the highest
consideration.
Accordingly, the legislation I propose would establish,
within the framework of the United States Constitution
and the Constitution of the Commonwealth of Puerto Rico,
a sequence of steps reflecting the historic procedures
by which present states entered the Union, while recog
nizing the special circumstances of the Commonwealth of
Puerto Rico and the aspirations of the citizens of the
Commonwealth.
First, in recognition of the fact that statehood
for Puerto Rico would require the resolution of
many complex issues, Congress would establish a
joint U.S.-Puerto Rico Commission to enable the
people of Puerto Rico to participate effectively
in determining the terms and conditions for Puerto
more
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Rico's proposed admission to statehood. By pro
viding a forum for the reaching of a broad under
standing of the issues and implications involved
in admission to the Union, this Act would ensure
that the advantages and disadvantages and the
rights and responsibilities of statehood are fully
presented to the people of Puerto Rico -- before
deciding whether their Commonwealth should become'
a state.
Second, Congress, after receiving the Commission
Report, would set the terms and conditions of
statehood.
Third, the Act provides for an island-wide
referendum among the people of Puerto Rico on
whether the Corr~onwealth should become a state.
Fourth, the Act proposes that if the referendum
passes, delegates to a Constitutional Convention
will meet to frame a Constitution for the proposed
state.
Fifth, the new constitution would be presented to
the people of Puerto Rico for ratification.
Sixth, the proposed State constitution, if ratified,
would be submitted to the President of the United
States and to Congress for approval.
Seventh, upon approval of the proposed Constitution,
the voters of Puerto Rico would elect two Senators
and five Members of the House of Representatives.
Eighth, the Governor of Puerto Rico would certify
the results of the election to the President, and
the President would proclaim Puerto Rico a state.
After more than three-quarters of a Century of discussion
about Puerto Rico, it is time to act and act positively.
By passage of this Act the representatives of the people
of the 50 States will say to the people of Puerto Rico:
Join us as equals.
I urge the Congress to act.
Sincerely,

GERALD R. FORD
#

•

#

#

#

A BILL
To enable the people of Puerto Rico to form a constitution
and State government, to be admitted into the Union,
and for other purposes.
Be it enacted ~ the Senate and House of Representatives
of the United States of America in Congress assembled, That
this Act may be cited as the Puerto Rico Statehood Act of
1977. That it is the sense of the Congress of the
United States that the appropriate status for the Commonwealth
of Puerto Rico is Statehood and that the people of Puerto Rico
should be able to achieve this status under the Constitution
of the United States if they should so desire. The Congress
recognizes, however, that the change from the status of
Commonwealth to Statehood for Puerto Rico involves many
complex issues, and it believes that the people of Puerto Rico
should be fully apprised of those issues before they are asked
freely to express their wishes on changing their status from
Commonwealth to Statehood.
It is therefore the purpose of this Act, first, to
establish a sequence of steps by which the complex issues
associated with the proposed change of status of Puerto Rico
from a Commonwealth to a State of the Union may be identified
and addressed in an orderly way and the implications of such
a change in status be made known to the people of
Puerto Rico, and further to enable the people of Puerto Rico
to form a constitution and State government, so that
Puerto Rico -- if it is the free choice of the people of
that Commonwealth -- may be admitted into the Union on an
equal footing with the original States.
Title I.
Sec. 101.

Puerto Rico Statehood Commission
Establishment and Purpose of the Commission

There is hereby established a Commission to be called the
"Puerto Rico Statehood Commission," the purpose of which
shall be to develop a broad understanding throughout
Puerto Rico of all the issues and imolications involved
in changing the status of Puerto Rico from that of a
Commonwealth to that of a State of the Union so that the
people of Puerto Rico can be fully knowledgeable of the
merits and responsibilities of Statehood for Puerto Rico
before they are asked freely to decide the question of
Statehood.
Sec. 102.

Duties of the
- Commission

It shall be the duty of the Commission to make compre
hensive, factual studies to determine the effect of Statehood
on the political, economic, and cultural status and aspira
tions of the people of Puerto Rico, and to sponsor public
more

2

discussions of the issues throughout the Commonwealth.
These studies and discussions shall include, but not
be limited to:
(a) the economic issues that relate to the status
of Statehood for Puerto Rico;
(b) the jurisdictional limits of Puerto Rico, including
rights or interests to the natural resources therein;
(c) the effect of any necessary changes in internal
revenue laws that may be or become applicable to Puerto Rico,
including levels of revenue sharing, customs and duty
collections and related questions;
(d) fair labor standards, health, welfare, social
services, and education;
(e) questions of a cultural nature, including the
use of Spanish as the official language of the State;
(f) possible transfer of Federal real or personal
property to Puerto Rico; and
(g) the general question of the applicability of the
United States Constitution and Federal laws to Puerto Rico.
Sec. 103.

Powers of the Commission

(a) In carrying out its duties under this Act, the
Commission is authorized to hold such hearings and take such
testimony, establish such facts, conduct such studies, and
make such expenditures as, in its discretion, it deems
advisable to carry out the purposes of this Act.
(b) The Commission is authorized to secure from any
department, agency, or instrumentality of the Executive
Branch of the Government any information it deems necessary
to carry out its functions under this resolution, and each
such department, agency, or instrumentality is authorized
and directed to furnish such information -- consistent with
the security of the United States -- to the Commission and
to conduct such studies and surveys as may be requested by
the Chairman or the Vice Chairman when acting as Chairman.
(c) If the Commission requests of any witness or of
any Government department, agency, or instrumentality the
production of any materials which have theretofore been
submitted to such witness or Government agency on a con
fidential basis, and the confidentiality of those material~
is protected by statute, the material -- consistent with
the security of the United States -- may be made available
to the Commission and shall be held in confidence by it.
Sec. 104.
(a)

Composition and Appointment of the Commission

The Commission shall be composed as follows:

(1) Five (5) members of the Commission shall be
appointed by the President of the United States and five (5)
members shall be appointed by the Governor of Puerto Rico,
within six (6) months from the date of this Act.
(2) Selection of the members shall take into
consideration, and be based upon, expertise and knowledge
in the fields of social and economic progress, law, and
disciplines related to the aspirations of free people.
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(b) The members of the Commission shall, at their
first meeting, elect from among themselves a permanent
Chairman and Vice Chairman by simple majority vote of
those voting. In the event that the members do not elect
a Chairman or a Vice Chairman at their first meeting, the
President, after consultation with the Governor, shall
designate the Chairman or the Vice Chairman as may be
appropriate.
(c) Vacancies in the membership of the Commission
shall not affect the power of the remaining members to
execute the functions of the Commission and shall be filled
in the same manner as in the case of the original appointment.
(d) Six (6) members of the Commission shall
constitute a quorum but a smaller number, as determined
by the Commission, may hold hearings or conduct study
missions.
(e) Officials or employees of the Executive, Legislative
or Judicial Branches of the Federal Government who are
members of the Commission shall serve without compensation
in addition to their regular pay, but they may be reim
bursed in accorda~ce with applicable Federal laws and
regulations for travel, subsistence, and other necessary
expenses incurred by them in the performance of duties
vested in the Commission.
(f) All other members of the Commission shall receive
compensation for each day such members are engaged in the
actual performance of duties vested in the Commission at
a daily rate not to exceed the rate specified for Level IV
or the Executive Schedule under Section 5315 of Title 5
of the United States Code. Each such member may be
reimbursed for travel expenses, including per diem in
lieu of subsistence, in accordance with applicable Federal
laws and regulations.
Staff
of the Commission
---"-.;;.;..;;...;;... -- - 
(a) The Commission may, by record vote of a majority
of the Commission members, appoint, without regard to the
provisions of the Civil Service Laws and the Classification
Act of 1949, an Executive Director of the Commission and a
General Counsel. The compensation of the Executive Director
and the General Counsel shall be set by the Commission at
rates not to exceed those that now or hereafter are prescribed
for the highest rate for Grade 18 of the General Schedule
under Section 5332 of Title 5 of the United States Code.
The Executive Director is authorized to appoint, without
regard to the provisions of the Civil Service Laws and
the Classification Act of 1949, such professional staff
members and clerical assistants as the Commission shall
determine are necessary to perform its functions under
this Act. The Executive Director shall prescribe the
duties and responsibilities of such staff members and
fix their compensation at rates not in excess of those
now or hereafter prescribed in the General Schedule for
Civil Service employees under Section 5332 of Title 5
of the United States Code having similar duties and
responsibilities.
(b) In carrying out any of its functions under this
Act, the Commission is authorized to utilize, without
reimbursement, the services, information, facilities and
personnel of the Executive departments and agencies of
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the Government of the United States, and the Executive
Director is authorized to procure expert and consultant
services in accordance with the provisions of Section 3109
of Title 5 of the United States Code.
Sec. 106.

Final Report

(a) The Commission shall submit a final report to
the President of the United States, the Congress of the
United States and to the Governor of Puerto Rico, who
shall make the report availab~e to the people of
Puerto Rico, and th8 Legislative Assembly of Puerto Rico
not earljer than eighteen (18) months nor later than
thirty (30) months from the date of the original appoint
ment of the tenth Commissioner. The Commission snaIl
cease to exist not later than sixty (60) days after
submission of its final report.
(b) Within ninety (90) days after the submission of
the final report of the Commission, the President of the
United States and the Congress of the Ur:.lted States, whether
jOintly or separately, shall determine whether the nature
and content of the final report requires any modification
of this Act, additional legislation or other action
concerning the terms for Puerto Rico's admission as a
State of the Union.
Sec. 107.

Federal Advisory Committee Act

The Commission shall be exempt from the provisions
of the Federal Advisory Committee Act, 86 Stat. 770,
5 U.S.C., Appendix 1.
Sec. 108.

Use of

Pr~perty,

Facilities and Services

To the extent of available appropriations, the Commission
may obtain by purchase or rental such property, facilities and
services as may be needed to carry out its duties. Disposal
of property shall be in accordance with the existing laws of
the United States.
Sec. 109.

Authorization

There is hereby authorized to be appropriated such sums
as may be necessary to carry out the purposes of this Title,
as hereinabove set forth.
Title II.

Puerto Rico and Statehood

Sec. 201.
(a) Subject to the requirements hereinafter set forth,
the qualified electors of the Commonwealth of Puerto Rico
shall vote for
(1) the adoption or rejection of the following
proposition: "Shall Puerto Rico be admitted into
the Union as a State?";
(2) delegates to form a convention for the purpose
of framing a const1tnt~on for the proposed State of Puerto Rico.
Said convention shall COhBis~ of that number of delegates which
equals .the.number of Senators· -and Representatives serving in
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the Legislative Assembly of Puerto Rico at the time of enact
ment of this Act and each delegate shall represent, as nearly
as is possible, an equal portion of the total population of
Puerto Rico.
(b) The Governor of Puerto Rico shall -- as soon as
possible under the constitution and laws of the Commonwealth
but in any event within three hundred and seventy-five (375)
days after receipt by him of 'Vhe repArt of the Puerto Rico
Statehood Commission established by Title I of this Act -
by proclamation, in which the aforesaid proposition and the
aforesaid apportionment of delegates to the convention
shall be fully specified and Gnnounced, order a refere~dum
on said proposition and an election of the delegates afore
said on a day designated by hin in the proclamation, not
earlier than sixty (60) days nor later than ninety (90) days
after the date on which the proclamation is issued. Such
referendum and election for delegates shall be held and
conducted, and the returns made, and the certificates Af the
re~ults of such referendum and of persons elected to such
convention issued, as nearly a3 may be, in the same manner
as is prescribed by the laws 01' the Commonwealth regulating
referenda and elections of members of the Legislative
Assembly, and the provisions of such laws are hereby made
applicable to such referendum ~nd election. The said
convention, when called to order and organized, shall be
the sole judge of the election and qualification of its
ow~ members.
(c) In the event the foregoing proposition is adapted
by a majority of the qualified electors of Puerto Rico, the
delegates to the convention duly elected shall meet at a
time and place to be designated by the Governor. After
organization they shall declare on behalf of the people
of the Commonwealth of Puerto Rico that they adopt the
Co~titution of the United States, whereupon the said
convention shall be, and is hereby, authorized to frame
a constitution and provide for a State government for
Puerto Rico, in the manner and under the conditions con
tained in this Title. The c~nstitution shall be republican
in form, shall include a bill of rights and shall not be
repugnant to the Constitution of the United States and the
prinQiples of the Declaration of Independence.
(d) In the event the foregoing proposition is not
adopted by a majority of the qualified electors of Puerto
Rico, the provisions of thin Act shall thereupon cease to
be effective.
Sec. 202.
(a)

Upon the completion of the constitution by the
the convention shall provide for the submission
of fhe constitution to the people of Puerto Rico for rati
fication at an election which shall be held on a day named
by the convention and at which election the qualified voters
of Puerto Rico shall vote directly for or against such
proposed State constitution and for or against any pro
visions thereof separately submitted.
co~ention,

(b) If the constitution is adopted at said election by
a majority of the legal votes cast, a certified copy of the
same shall be submitted to the President of the United States
and to the Congress for approv~l, together with the statement
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of the votes cast thereon and upon any provisions thereof
which were separately submitted to and voted upon by the
people of Puerto Rico. If Congress and the President
approve said constitution and the separate provisions
thereof, or if the President approves the same and Congress
fails to disapprove the same within ninety (90) days of
continuous session as defined in section 906 of title 5 of
the United States Code, the Pre&ident shall certify such
fact to the Governor of Puerto Rico who shall, within
thirty (30) days after receipt of such notification from
the President, issue his proclamation for the elections, as
hereinafter provided, for all officers of all elective
offices under the Constitution. The officers so elected
shall in any event include two Senators and five
Representatives in Congress.
(c) If the constitution is rejected at the election
by a majority of the legal votes cast, the Governor of
Puerto Rico shall reconstitute a convention, as herein before
provided, for the purpose of framing a constitution which shall
be presented to the people of Puerto Rico for acceptance in
the same manner as herein above provided.
Sec. 203.
(a) The proclamation of the Governor of Puerto Rico
required by subsection (b) of Sec. 202 of this Title shall
provide for the holding of a general election on a date to
be fixed by the Governor, except that such general election
shall be held not earlier than three (3) months nor later
than six (6) months after receipt of notification from the
President of approval of the constitution. At such election,
the officers required to be elected as provided in sub
section (b) of Sec. 202 shall be, and officers for other
elective offices provided for in the constitution of the
proposed State of Puerto Rico may be, chosen by the people.
Such election shall be conducted in the manner provided for
by the constitution and laws of the proposed State of Puerto
Rico and the returns of the election shall be made and
certified in such manner as such constitution and laws may
prescribe. The Governor of Puerto Rico shall certify the
results of said election to the President of the United
States, who thereupon shall immediately issue his procla
mation announcing the result of the election and, upon the
issuance of said proclamation of the President of the
United States, the Commonwealth of Puerto Rico shall be
deemed admitted by Congress into the Union, by virtue of
this Title of this Act, on an equal footing with the other
States.
(b) Until such Commonwealth is so admitted into the
Union, all of the officers of the Commonwealth, including
the Resident Commissioner in Congress from such Commonwealth,
shall continue to discharge the duties of their respective
offices. Upon the issuance of such proclamation by the
President of the United States and the admission of the
State of Puerto Rico into the Union, the officers elected
at such election, and qualified under the provisions of
the constitution and laws of such State, shall proceed to
exercise all the functions pertaining to their offices in
or under or by authority of the government of such State, and
officers not required to be elected at such initial election
shall be selected or continued in office as provided by the
constitution and laws of such State. The Governor of such
State shall certify the elections of the Senators and
Representatives in the manner required by law, and such
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Senators and Representatives shall be certified to be
admitted to seats in Congress and to all the rights and
privileges of Senators and Representatives of other States
in the Congress of the United States.
(c) (1) Upon admission of the State of Puerto Rico
into the Union as herein provided, all of the Commonwealth
laws then in force in the Commonwealth of Puerto Rico shall
be and continue in full force and effect throughout said
State except as modified or changed by this Act, by the
constitution 'of the State, or by the legislature of the
State. All of the laws of the United States shall have
the same force and effect within the said State as else
where within the United States.
(2)

As used in paragraph (1) -

(a) the term "Commonwealth laws" includes
(in addition to laws enacted by the Legislature of the
Commonwealth of Puerto Rico) all laws or parts thereof
enacted by the Congress the validity of which is dependent
solely upon the authority of the Congress to provide for
the government of Puerto Rico prior to the admission of
the State of Puerto Rico into the Union, and
(b) the term "laws of the United States"
includes all laws or parts thereof enacted by the Congress
that (i) apply to or within Puerto Rico at the time of the
admission of the State of Puerto Rico into the Union,
(ii) are not "Commonwealth laws" as defined in subparagraph
(a), and (iii) are not in conflict with any other provisions
of this Title; provided, however, that the State and Local
Fiscal Assistance Act of 1972, as amended, 86 Stat. 919,
31 U.S.C. 1221, et ~., shall apply to Puerto Rico.
Sec. 204.
The State of Puerto Rico upon its admission into the
Union shall be entitled to five Representatives until the
taking effect of the next reapportionment, and such
Representatives shall be in addition to the membership of
the House of Representatives as now prescribed by law.
Such temporary increase in the membership shall not operate
either to increase or decrease the permanent membership of
the House of Representatives as prescribed in the Act of
August 8, 1911 (37 Stat. 13), nor shall such temporary
increase affect the basis of apportionment established by
the Act of November 15, 1941 (2 U.S.C. 2a), for the Eighty
third Congress and each Congress thereafter. The laws of
the United States governing the election of Senators and
members of the House of Representatives shall become appli
cable to Puerto Rico upon the certification by the President
of the approval of the constitution pursuant to Section 202
of this Act.
Sec. 205.
There is hereby authorized to be appropriated, out of
any money in the Treasury of the United States not otherwise
appropriated, such sums as may be necessary for defraying
the expenses of the elections provided for in this Act and
of the convention, and for the payment of the members and
officers and employees thereof under the same rules and
regulations and at the same rates as are provided in the
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case of members of the Legislature of the Commonwealth of
Puerto Rico, and the disbursements of money appropriated
by this section shall be made by the Treasury of the
United States.
Sec. 206.
The United States District Court for the District
Puerto Rico established by and existing under title 28
the United States Code is a cQurt of the United States
judicial power derived from article III, section 1, of
Constitution of the United States.

of
of
with
the

Sec. 207.
Effective upon the admission of the State of Puerto
Rico into the Union -
(1) the first paragraph of section 1252 of
title 28, United States Code, is amended by striking out
"and any court of record of Puerto Rico";
(2) section 1258 of title 28 of the United States
Code is repealed, and the analysis of chapter 81 of such
title is amended by striking out "1258. Supreme Court of
Puerto Rico; appeal; certiorari."
(3) section 3771 of title 18 of the United States
Code is amended by striking out "in the Supreme Court of
Puerto Rico,"; and

(4) the first paragraph of section 3772 of
title 18 of the United States Code is amended by striking
out "in the Supreme Court of Puerto Rico,".
Sec. 208.
The first paragraph of section 2 of the Federal Reserve
Act, as amended (38 Stat. 252), is amended by striking out
the last two sentences thereof and inserting in lieu thereof
the following: "When any State is admitted to the Union,
the Federal Reserve districts shall be readjusted by the
Board of Governors of the Federal Reserve System in such
manner as to include such State. Every national bank in
any State shall, upon commencing business or within ninety
days after admission into the Union of the State in which
it is located, become a member bank of the Federal Reserve
System by subscribing and paying for stock in the Federal
Reserve bank of its district in accordance with the provisions
of this Act, and shall thereupon be an insured bank under the
Federal Deposit Insurance Act, and failure to do so shall
subject such bank to the penalty provided by the sixth
paragraph 0 f this section."
Sec. 209.
Notwithstanding the admission of the State of Puerto
Rico into the Union, authority is reserved to the United
States, for the exercise of the Congress of the United States
the power of legislative jurisdiction as provided in article 1,
section 8, clause 17 of the Constitution of the United States,
over lands within the said State which are owned and con
trolled by the United States and over which such legislative
jurisdiction was exercised immediately prior to the admission
of the said State.
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Sec. 210.
(a) Nothing contained in this Act shall be construed
as depriving the Federal Maritime Commission Board of the
exclusive jurisdiction heretofore conferred on it over
common carriers engaged in transportation by water between
any port in the State of Puerto Rico and other ports in the
United States, or possessions, or as conferring on the
Interstate Commerce Commission jurisdiction over trans
portation by water between any such ports.
(b) Effective on the admission of the State of Puerto
Rico into the Union -
(1) the last sentence of section 505 of the
Merchant Marine Act, 1936, as amended (46 U.S.C. 1155), is
amended by striking the words "and the Commonwealth of
Puerto Rico" where they appear at the end of the section;
(2) the first sentence of section 506 of the
Merchant Marine Act, 1936 (46 U.S.C. 1156), is amended by
inserting immediately before ", or an island possession or
island territory" the following: ", the State of Puerto
Rico";
(3) section 605(a) of the Merchant Marine Act,
1936 (46 U.S.C. 1175), is amended by inserting immediately
before ", or an island possession or island territory", the
following: ", the State of Puerto Rico";
(4) the last sentence of section 606 of the Merchant
Marine Act, 1936, as amended (46 U.S.C. 1176) is amended by
striking the words "or the Commonwealth of Puerto Rico" where
they appear at the end of the section; and
(5) the second paragraph of section 714 of the
Merchant Marine Act, 1936 (46 U.S.C. 1204), is amended by
inserting immediately before ", or an island possession or
island territory" the following: ", the State of Puerto Rico".
Sec. 211.
(a) Section 101(a)(36) of the Immigration and Nationality
Act (8 U.S.C. 1101(a)(36)) is amended by striking out "Puerto
Rico, " .
(b) Section 2l2(d)(7) of the Immigration and Nationality
Act (8 U.S.C. l182(d)(7)) is amended by striking out in the
first sentence "Puerto Rico.".
(c) The first sentence of section 3l0(a) of the
Immigration and Nationality Act (8 U.S.C. l42l(a)) is amended
by striking out "and for Puerto Rico".
(d) Nothing contained in this Act shall be held to
repeal, amend, or modify the provisions of section 302 of
the Immigration and Nationality Act (8 U.S.C. 1402).
Sec. 212.
Nothing contained in this Act shall operate to confer
United States nationality, nor to terminate nationality
heretofore lawfully acquired, or restore nationality heretofore
lost under any law of the Un1ted States or under any treaty
to which the United States is or was a party.
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If any provision of this Act, or any section, subsection,
sentence, clause, phrase, or individual word, or the applica
tion thereof in any circumstance is held invalid the validity
of the remainder of the Act and of the application of any
such provision, section, subsection, sentence, clause, phrase,
or individual word in other circumstances shall not be
affected thereby.
.
Sec. 214.
All Acts or parts of Acts in conflict with the provisions
of this Act, whether passed by the Legislature of Puerto Rico
or by Congress, are hereby repealed.

# # # # #

Section-by-Section Summary of the Puerto Rico
Statehood Act of 1977
Statement of Purposes
Enables the people of Puerto Rico to achieve the
status of Statehood for the Commonwealth of
Puerto Rico, if they so desire;
Establishes a sequence of steps by which the
complex issues associated with Puerto Rico's
admission to the Union may be addressed in an
orderly way; and
Insures that the people of Puerto Rico would be
fully aware of the merits and responsibilities
of Statehood before deciding whether their
Commonwealth should become a State.
Title I.

Puerto Rico Sts.tehood Commission

Sec. 101.
Establishes the Puerto Rico Statehood Commission
to develop a broad understanding throughout
Puerto Rico of the implications of Statehood so
that the people of Puerto Rico can be fully
knowledgeable of the merits and responsibilities
of Statehood.
Sec. 102.
Sets fc:::'th tl'le duties of the Com.--::issio!1 and lists
SOIT.e of the issues the Commission ShOLlld study.
Sec. 103.
Aut.horjzes the Corn~iss10n to hold hearings,
e31~2.bl~-::1 fc.c,::;s, C;(J:d'L:~:; stl.~cLLes, and secure
informa"~ ion fr'om P-2,jeI'Ct.l a£t:~:c ies;
Sec. 104.
Describes the composition of the Commission:
five members appointed by the President of the
United States and five members appointed by the
Governor of Puerto Rico;
Sets forth the method of selecting a Chairman,
filling vacancies, selecting a quorum and deter
mining the composition of the Commission.
Sec. 105.
Provides for a staff and its compensation;
Authorizes the Commission to use the facilities
of the Executive Branch of the Federal government.
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Sec. 106.
Requires the Commission to submit a final report
to the President, the Governor of Puerto Rico
(who would make the report available to the people
of Puerto Rico), the Congress and the Legislative
Assembly of Puerto Rico;
Provides an opportunity for additional Congressional
or Presidential action concerning the terms of
Puerto Rico's admission into the Union, to be
made in light of the nature or content of the
final report.
Sec. 107.
Exempts the Commission from the Federal Advisory
Committee Act.
Sec. 108.
Authorizes the Commission to purchase or rent
property.
Sec. 109.
Authorizes the appropriation of sums of money
for the Commission.
Title II.

Puerto ---Rico --and Statehood

~~~~~~

Sec. 201.
Provides for an island-wide referendum for the
people of Puerto Rico on the proposition whether
Puerto Rico should become a State;
Provides, if the referendum passes, for a
convention of delegates, duly elected by the
people of Puerto Rico, for the purpose of
adopting the United States Constitution and
framing a constitution for the State government
of Puerto Rico.
Sec. 202.
Provides for the submission of the proposed
State constitution to the people of Puerto Rico
for ratification;
Provides, if the constitution is ratified, for
a certified copy of the proposed constitution
of Puerto Rico to be submitted to the President
and the Congress for approval;
Provides for a proclamation for the elections
of two Senators and five Representatives for
the new State of Puerto Rico.
Sec. 203.
Provides for the proclamation of the Governor
of Puerto Rico for election of two Senators
and five Representatives;
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Provides for the certification of the results of
the election to the President;
Provides for the President's proclamation announcing
the results of the election and upon the issuance
of this proclamation, the Commonwealth would be
deemed admitted by Congress into the Union;
Provides that until the Commonwealth is admitted
into the Union the laws of the Commonwealth and
the officers of the Commonwealth would continue
to discharge their duties;
Provides that upon admission of Puerto Rico into
the Union all of the Commonwealth laws shall re
main effective except as changed by Congress, the
new State constitution or the State legislature.
Sec. 204.
Entitles Puerto Rico to five members in the House
of Representatives until the taking effect of the
next reapportionment.
Sec. 205.
Authorizes appropriations for expenses of the
elections required by this Act.
Sec. 206.
States that the United States District Court for
the District of Puerto Rico is a court of the
United States with judicial power derived from
Article III, Section I of the United States
Constitution.
Secs. 207 - 214.
Provides certain housekeeping and other actions
necessary to coordinate the Act with other statutes
of the United States and the United States
Constitution.
The time frame for this Act proceeds along the general
outline (on the attached page) which could require
40-70 months.
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