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RBC HAS SLi
THE WHITE HOUSE  BBC —
WASHINGTON
November 25, 1975
MEMORANDUM FOR: DICK CHENEY
FROM: PHIL BUCHEN } ,

At our meeting on Saturday, the President
asked what Judge Stevens' views were on
environmental questions. Attached is a
memo from Ed Schmults to me in regard to
this subject.

Attachment



THE WHITE HOUSE

WASHINGTON

November 24, 1975

MEMORANDUM FOR: PHIL BUCHEN

FROM:

SUBJECT:

ED SCHMULTS

Opinions of John Paul Stevens
on Environmental Questions

Attached are three opinions of Judge Stevens on environmental
questions and one opinion on a Motor Vehicle Safety Standard.
Brief summaries of the cases are as follows:

Stream Pollution Control Board for the State of Indiana v. U. S.

Steel Corp., 512 F.2d 1036 (7th Cir. 1975).

The Indiana Stream Pollution Control Board
brought a common law public nuisance action
against U.S. Steel to abate pollution of a
navigable stream. Appellant, a private citizen,
sought to intervene and a motion to do so was
denied below. Appellant alleged that his interests
in Lake Michigan and the environment of Indiana
might be adversely affected by the proceedings
and claimed a right to intervene under the Federal
Water Pollution Control Act Amendments of 1972,
After finding that federal jurisdiction of the State
Board's underlying claim could be founded on a
federal common law of public nuisance, Stevens
held that appellant's motion to intervene was
correctly denied. Stevens said that U. S. Steel
was in compliance with the federal Act since

the effluent standards had not yet become effec-
tive. He disagreed with a construction of the Act
that would say all effluents are prohibited until
limitations thereon are effective.
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Stearns Electric Paste Co. v. Environmental Protection Agency,

461 F.2d 293 (7th Cir. 1972).

Under the Federal Insecticide, Fungicide and
Rodenticide Act, EPA had determined that
Petitioner's rat and roach poison, which had been
sold since 1878, was too dangerous for home use
except by commercial pest control operators.
Under the FIFRA, EPA is authorized to refuse,
or to cancel, the registration of any misbranded
poison. Stevens said that it was fair to state that
the contents of the poisons' labels were largely
irrelevant and the real question was whether the
FIFRA included a substantive standard of product
safety. Evidence was that the product was very
effective, but had caused significant mortality
and morbidity, largely resulting from suicidal
ingestions. Stevens found no statutory support
for application of a substantive standard of
product safety to misuse of a product. '""Without
such support, the formulation of substantive
standards of product safety by an administrative
agency expands the scope of administrative
discretion beyond permissible limits.' He said
that the fact that a legislature may react slowly
to obvious dangers cannot justify an agency's
policy determinations that are not authorized by

statute. The EPA cancellation order was set aside.

U.S. v. Ewig Bros. Co., Inc., 502 F.2d 715 (7th Cir. 1974).

e
>

The question was whether DDT and Dieldrin in
smoked chubs taken from the Great Lakes are
"food additives' within the meaning of the Federal,
Food, Drug and Cosmetic Act. If the answer is
yes, then presumably all fish in the Great Lakes
are '"'adulterated' within the statutory definition
and, therefore, EPA could eliminate all such

fish from our food supply. Stevens found that

the presence of DDT in fish caused "adulteration"
in fish within the meaning of federal law. He
found that the government's enforcement guidelines
were based on adequate standards of measurement

This point was made in the opinion to indicate that the question of
statutory interpretation had to be approached with much care, although
even a cautious interpretation did lead the Court to conclude in favor

of the Government's case,
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and the government had proved that those guide-
lines were exceeded repeatedly and, therefore,
the federal law had been violated.

H & H Tire Company v. U.S. Department of Transportation, (7th
Cir. 1972).
Under the Nation Traffic and Motor Vehicle Safety
Act, DOT had prescribed a standard requiring
re-treaded tires to meet the same performance
specifications as those established for new tires.
The Act stated that all standards should be
'"reasonable, practical and appropriate. "
Petitioner alleged that the re-tread standard did
not satisfy these criteria. The court found no
economic analysis or adequate investigation of
practicability by DOT and set aside the re-tread
standards. Stevens, in a concurring opinion,
said that what the government agency had done,
in effect, was to tell car owners that they cannot
buy re-treaded tires. He said that the agency
should identify the costs associated with the
standard and determine whether the costs are
overridden by reasonably predictable benefits;
since he found no such consideration, Stevens
agreed that DOT had failed to perform its
statutory duty.
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STEARNS ELEC. PASTE CO. v. ENVIRONMENTAL PROTECTION AG'CY 293
: Cite as 461 F.2d 203 (1972)

STEARNS ELECTRIC PASTE COM-
PANY, Petitioner,

V.

NVIRONMENTAL PROTECTION
AGENCY, Respondent.
' No, 71-1112.

United States! Court of Appeals,
Seventh Circuit.

May 11, 1972.
Argued Dec. 10, 1971.
Decided May 11, 1972.

Petition by manufacturer of phos-
shorous paste rodenticide for review of
«rder of the administrator of environ-
wental proteciion agency which canceled
manufacturer’s registrations of its prod-
sct and banned the phosphorous paste
{rom home use. The Court of Appeals,
stevens, Circuit Judge, held that appli-
.ation of standard that product is “mis-

- yeanded” because when used in accord-

ance with commonly recognized practice
.t is injurious to living man was beyond
the authority Congress had delegated to
the Environmental Protection Agency
snder the Federal Insecticide, Fungi-
¢ide, and Rodenticide Act when applied
t» phosphorous paste rodenticide from
which harm had occurred only by mis-
e,

Cancellation orders set aside.

1. Agriculture &9

Interpretation by Environmental
Protection Agency of Federal Insecti-
eide, Fungicide and Rodenticide Act
s1th respect to labeling of phosphorous
;aste products was mere announcement
of the agency’s position which did not
tave legal effect of regulation. Federal
{nsecticide, Fungicide, and Rodenticide
Act, §§ 2(2) (2), 4(c), T U.S.C.A. §§
133iz) (2), 135b(e).

L Health and Environment €=25.5
Although not required by law to do

%, Environmental Protection Agency

scted properly in soliciting comments on

its proposed policy gtatement before
issuing interpretation pertaining to la-
beling of phosphorous paste products
and in giving industrywide notice of its
proposed position. Federal Insecticide,
Fungicide, and Rodenticide Act, §§ 2 et
seq., 4, 7 U.8.C.A. §§ 135 et seq., 135b.

8. Poisons €2

Availability to registered poison
manufacturer of an evidentiary hearing
pefore registration cancellation order is
effective, together with safeguard of ap-
pellate review, adequately protects a reg-
istrant’s procedural rights in proceeding
under Federal Insecticide, Fungicide,
and Rodenticide Act to cancel registra-
tion. Federal Insecticide, Fungicide,
and Rodenticide Act, §§ 2(2) (2), 4(cd,
7 U.S.C.A. §§ 135(z) (2), 135b(c).

4. Poisons &2

Under the Federal Insecticide, Fun-
gicide, and Rodenticide Act, the burden
of proof in a registration cancellation
proceeding that the registration com-
plied with the statute was on the regis-
trant. Federal Insecticide, Fungicide,
and Rodenticide Act, §8 2(2) (2), 4(e),
7 U.S.C.A. §§ 136(2) (2), 135b(c).

5. Poisons/@——-‘Z

In order to be entitled to registra-
tion under the Federal Insecticide, Fun-
gicide, and Rodenticide Act, the econom-
ic poison product must be at least as ef-
fective as the registrant claims it to be.
Federal Insecticide, Fungicide, and Ro-
denticide Act, §8 2(z) (2), 4(0), 7 US.
C.A. §§ 135(2) (2), 135b{(c).

6. Poisons &2

Evidence established that regis-
trant’s phosphorous paste rodenticide
met standard for registration under
Federal Insecticide, Fungicide, and Ro-
denticide Act that the product be at
least as effective as the registrant
claimed it to be. Federal Insecticide,
Fungicide, and Rodenticide Act, §§ 2(z)
(2), 4(e), T U.S.C.A. §8 135(z) (2),
135b(c).

7. Poisons &3
Evidence of long history of use of
registrant’s phosphorous paste rodenti-
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¢ide, involving proad distribution and
numerous repeat orders, coupled with
absence of claims or evidence that inju-
ry had actually resulted from use of
product in compliance with directions,
was, sufficient to make prima facie
shovying that the label accompanying the
product contained directions for use and
a warning or caution statement which,
if complied with, was adequate to pre-
vent injury to living man and other ver-
tebrate animals, vegetation, and useful
invertebrate animals. Federal Insecti-
cide, Fungicide, and Rodenticide Act, §
2(z) (2), @ (c, 4, &), T U.S.C.A.
§ 135(2) (2), ) (e d 2); Federal
Food, Drug, and Cosmetic Act, §§ 402,
403, 501, 502, 21 US.C.A. §§ 342, 343,

361, 352.

8. Poisons €3

Registrant made prima facie case
that its phosphorous paste product,
when used as roach and water bug kill-
er, was not misbranded when used as di-
rected or in accordance with commonly
recognized practice. Federal Insecticide,

Fungicide, and Rodenticide Act, § 2(z)

2), (2) (¢ d, 2), 7 U.S.C.A. § 135(2)
(2), (2) (¢ d, 2); Federal Food, Drug,
and Cosmetic Act, §§ 402, 403, 501, 502,
21 U.S.C.A. §§ 342, 343, 351, 352.

9. Health and Environment &=25.5

The standard to measure the net in-
jury resulting from use of economic poi-
son in compliance with directions de-
pends on the intricate balance between
the benefit and dangers to public health
and welfare resulting from its use and
the administrator of the Environmental
Protection Agency must determine and
weigh the nature and magnitude of fore-
geeable hazards associated with use of
particular product against the nature
and the benefit conferred by the use of
the product. Federal Insecticide, Fungi-
cide, and Rodenticide Act, § 2(z) (2),

(2) (¢ 4, 8), 7 U.S.C.A. § 185(2) (2),

2) (e, d, 8); Federal Food, Drug, and

- Cosmetic Act, §§ 402, 403, 501, 502, 21

U.S.C.A. §§ 342, 343, 351, 352.

10. Poisons &8

The “intricate balance” test of mis-
branding of economic poison was not ap-
propriate in proceeding for cancellation
of registration of phosphorous paste ro-
denticide, a product which was harmful
only when not used in compliance with di-
rections and which was harmful to spe-
cific individuals rather than to the total
environment. Federal Insecticide, Fun-
gicide, and Rodenticide Act, § 2(z) (2),
(2) ( d, 8,7 U.S.C.A. § 135(z) (2),
2) (e, 4, 8);3 Federal Food, Drug, and
Cosmetic Act, §§ 402, 403, 501, 502, 21
U.S.C.A. §§ 342, 243, 351, 362.

11. Poisons &2 -

In any balancing test used to meas-
ure the acceptability of public sale of
poisonous substances, it is imperative
that the emotional impact of dramatic
but unfortunate tragedies not be permit-
ted to weigh too heavily on the scales.
Federal Insecticide, Fungicide, and Reo-
denticide Act, § 2(z) (2), (2) (e, 4, g
7 U.S.C.A. § 135(z) (2), 2) (¢ 4, 8):
Federal Food, Drug, and Cosmetic Act.
§§ 402, 403, 501, 502, 21 U.S.C.A. §§ 342,
343, 351, 362.

12. Poisons &3

The danger of misuse of poisonous
product is a proper subject of regulatory
concern which must be related to the
form of the labels. Federal Insecticide.
Fungicide, and Rodenticide Act, §§ 2(2)
2), 40, T US.C.A. §8 135(z) (2),
135b(c).

13. Poisons &3

Standard that a product is mis-
branded whenever its label fails to Pre
vent injury to man is too strict and if
not proper in proceeding to cancel regis:
tration of poisonous substance under the
Federal Insecticide, Fungicide, and Ro
denticide Act. Federal Insecticide, Fur
gicide, and Rodenticide Act, §8 2(z) (2%
4(c), 7 U.S.CA. §§ 135(z) (2), 135blc’

14. Poisons &2

Fact that phosphorous paste roden-
ticide was subject to misuse was not
sufficient reason for administrator of

Environmental Protection Agency W
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(atwcel its registration under the Federal
jnsecticide, Fungicide, and Rodenticide
A:t. Federal Insecticide, Fungicide, and
Rodenticide Act, §§ 2(z) (2), 4(¢), T U.
s C.A. §§ 135(2) (2), 135b(c).

1s. Polsons &3

Isolated incident of misuse causing
parm, or even death, to particular indi-
vidual is not within contemplation of the
phrase “ipjury to man” within statute
providing that any economic poison shall
te considered misbranded if the label
4oes not contain warning or caution
statement adequate to prevent injury to
tiving man. Federal Insecticide, Fungi-
¢ide, and Rodenticide Act, §§ 2(z) (2),
$¢c), T U.S.C.A. §§ 135(z) (2), 135b(c).

See publication Words and Phrases

for other judicial constructions and

definitions.

16. Poisons €23

A statute, such as the Federal In-
secticide, Fungicide, and Rodenticide
Act, which is primarily a regulation of
labels necessarily assumes that the gen-
eral public does heed warning; a fair
respect for the statute requires rejection
of test of misbranding predicated on to-
tal illiteracy or universal disregard of
instructions, Federal Insecticide, Fun-
gicide, and Rodenticide Act, §§ 2(z) (2),
4(c), 7T U.S.C.A. §§ 135(z) (2), 135b(e).

11. Poisons ¢=3

The adequacy of a label on a poison-
ous product will be affected by the na-
ture of the message to be conveyed and
the ability of the reader to comprehend
its meaning and if product is not safe
unless intricate or esoteric instructions
printed in small type are followed with
precision, use by laymen, even if reason-
ably careful, would create obvious risk
of injury to man. Federal Insecticide,
Fungicide, and Rodenticide Act, §§ 2(z)
(2) 4(c), 7 U.S.C.A. §§ 135(z) (2),
135b(e).

18. Poisons ¢=3

Disregard by consumer of conspicu-
ous warning such as “POISON—KEEP
AWAY FROM CHILDREN,” would con-
stitute gross negligence.

Federal In-

secticide, Fungicide, and Rodenticide Act,
§§ 2(z) (2), 4(¢), 7T U.S.C.A. §§ 135(2)
(2), 135b(c).

19. Poisons =3

The  Environmental Protection
Agency has adequate power under the
Federal Insecticide, Fungicide, and Ro-
denticide Act to require the elimination
of possible ambiguity in labeling of dan-
gerous product by requiring appropriate
revisions and more emphatic warnings.
Federal Insecticide, Fungicide, and Ro-
denticide Act, §§ 2(z) (2), 4(¢), 7 U.S.
C.A. §§ 135(z) (2), 135b(c).

20. Health and Environment €225.5

Poisons €3

Application of standard that prod-
uct is “misbranded” because when used
in accordance with commonly recognized
practice it is injurious to living man
was beyond the authority Congress had
delegated to the Environmental Protec-
tion Agency under the Federal Insecti-
cide, Fungicide, and Rodenticide Act
when applied to phosphorous paste ro-
denticide from which harm only oc-
curred by misuse. Federal Insecticide,
Fungicide, and Rodenticide Act, §§ 2(z)
(2), 4(e), 7 U.S.C.A. §§ 135(z) (2),
135b(c).

21. Poisons €23

The phrase “commonly recognized
practice” as used within labeling provi-
sions of Federal Insecticide, Fungicide
and Rodenticide Act relate to common
practices which are “recognized” in the
sense that they are approved by wide-
spread custom or practice. Federal In-
secticide, Fungicide, and Rodenticide
Act, § 2(z) (2) (4, g), 7T US.CA. §
135(z) (2) (4, g). :

See publication Words and Phrases

for other judicial constructions and

definitions.

22. Poisons €23

Provision of Federal Insecticide,
Fungicide, and Rodenticide Act that-any
economic poison shall be considered mis-
branded if, when used as directed or in
accordance with commonly recognized
practice, it shall be injurious to living
man, does not apply to rodenticides.
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Federal Insecti'cide, Fungicide, and Ro-
denticide Act, § 2(z) (2) (4, g), 7 U.S.
C.A. § 135z(2) (d, 2).

23. Poisons &8

Manufacturer of phosphorous paste
rodenticide made prima facie case in
registration cancellation proceeding that
its product was not mislabeled. Federal
Insecticide, Fungicide, and Rodenticide
Act, § 2(z) (2), 4(c), 7 US.C.A. §§
135(z) (2), 135b(c).

————

Esther O. Kegan, Michael G. Berk-
man, of Kegan, Kegan & Berkman, Chi-
cago, Ill., for petitioner.

Charles Blaine Fielding, Office of the
General Counsel, U. S. Environmental
Protection Agency, Alan S. Rosenthal,
Robert E. Kopp, Department of Justice,
L. Patrick Gray, III, Asst. Atty. Gen.,
‘Michael C. Farrar, Asst. Gen. Counsel,
Washington, D. C., for respondent.

Before KILEY, FAIRCHILD and
STEVENS, Circuit Judges.

STEVENS, Circuit Judge.

The labeling of economic poisons is

regulated by the Federal Insecticide,
Fungicide and Rodenticide Act (FI-
FRA)! All such poisons distributed
in interstate commerce must be regis-

1. 61 Stat. 163, 7 U.S.C. §§ 135-135k.

2. 7 U.S.C. § 135b. The administration of
FIFRA, which was initially entrusted to
the Secretary of Agriculture, is now com-
mitted to the Administrator of the En-
vironmental Protection Agency by virtue
of Reorganization Plan No. 3 of 1970, 35
Fed.Reg. 15623, 81 Stat. 2086, 5 U.S.C.
App., p. 609 (1970 ed.) (effective Decem-
ber 2, 1970).

3. 7 U.S.C. § 135b(¢). The statute au-
thorizes the Administrator to refuse reg-
istration if it does not appear ‘“‘that the
article is such as to warrant the proposed
elaims for it or if the article and its label-
ing and other material required to be sub-
mitted do not comply with the [Aect].

”
T U.S.C. § 135(z) (2) provides that any
economic poison shall be considered mis-
branded :
“(e) if the labeling accompanying it
does not contain directions for use which

461 FEDERAL REPORTER, 2d SERIES

tered with the Administrator of the Ex.
vironmental Protection Agency? T:.
Administrator is authorized by FIFR:
to refuse, or to cancel, the registrati.-
of any poison that is misbranded.?

Since 1878 petitioner has been sellin;
phosphorous paste for home use as a ra;
and roach poison. Its English ang
Spanish language labels, as modificd
from time to time, have been register:q
since shortly after the registration r..
quirement became effective in 1947, On
January 4, 1971, the Administrator can.
celled these registrations on the ground
that phosphorous paste is too poisonou-
for use in the home except by commer-
cial pest control operators.

The cancellations were precipitated by
a review of petitioner’s labels, but it is
fair to state that the contents of the la.
bels were irrelevant to the determination
that the product was too dangerous to be
permitted in the home. The evidence
plainly showed that phosphorous paste i-
extremely toxic, that it possesses ‘“great
potential for harm,” as the Hearing Ex-
aminer found, and that both adults and
children have been killed or hospitalized
by misuse of the product. On the other
hand, there is no finding, and little or
no evidence, of mortality or morbidity
resulting from the use of the product ir
compliance with the directions on the

are necessary and if complied with ade-
quate for the protection of the public:

(d) if the label does not contain 2
warning or caution statement which may
be necessary and if complied with ade-
quate to prevent injury to living man
and other vertebrate animals, vegetation.
and useful invertebrate animals;

* * * * »

(g) if in the case of an insecticide.
nematocide, fungicide, or herbicide when
used as directed or in accordance with
commonly recognized practice it shall be
injurious to living man or other verte
brate animals, or vegetation, except

. weeds, to which it is applied, or to the
person applying such economic poison 3

The Administrator may suspend the reg-
istration during a cancellation proceeding
if he finds that the insecticide presents an
“immirent hazard” to the public. 7
U.S.C. § 135b(e).
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1abelt  The theory of the cancellation
ovder was succinetly explained by the
Giovernment’s principal witness who tes-
tified “that the general public is incapa-
ble of handling these things and follow-
< ing directions.”®

Petitioner’s challenge to the cancella-
tions raises both procedural and sub-
stantive questions of first impression.8
At the heart of the controversy is the
question whether FIFRA includes a
sgubstantive  standard of  product
safety %, and if so, what that standard
is. Because of the novelty and impor-
cance of the issues, we shall state the
facts in some detail, then review the
statute, and finally test the findings
against it

I

Stearns Electric Brand Paste is an in-
expensive and effective killer of rodents,

1. The Judicial Officer’s conclusions, adopt-
ing the recommendations of the Ilearing
Ixaminer, contained the following some-
what ambiguous statement:

“The record herein and the record
before the then Director, Pesticides Reg-
ulation Division, prior to the promulga-
tion of Interpretation 26, demonstrate
numerous instauces of morbidity or in-
jury especially to children and fatalities
resulting from the aecidental ingestion
of yphosphorus paste ingecticide and
rodenticide when utilized as directed and
when misused based on what appears
to be the best data available although
such data is limited in scope and is often
lacking in detailed information.” A.271.

Tiowever, as noted in the text, there is
no syecifie finding of injury from Stearns
Paste when used as directed. Certainly, it
is impossible from thie evidence or the find-
ings to appraise the extent of such injury.

) 8o T want to get it perfeetly clear
that as far as Dade County, which has
among the better recordkeeping offices in
the country, there is no evidence of any
death in the proper use of Stearns Paste
in accordance with the label direction?

“A That’s correct. I have no argument
with that, and my ounly comment—I am
not saying it to be argumentative—but
just amplifying my philosophy on the use
of poisons by the general public, my only
comment is that the general publie is
incapable of handling these things and fol-
towing directions.

451 F.2d—19Y%

roaches, water bugs and similar pests.
The active ingredient in Stearns Paste
is white phosphorus, a highly toxic sub-
stance, for which—as is true of most
poisons—there is no known antidote®
Phosphorous paste is the only kind of
poison which is sold as both a rodenti-
cide and roach killer. It is also the only
product sold by petitioner. If an adult
swallows over half a tube, “the odds
are” that the ingestion will be fatal.
Ingestion of much smaller quantities
may prove fatal to children. The record
plainly supports the finding that the
produet possesses “‘great potential for
harm.” (A. 269, Judicial Officer’s deci-
sion.)

Petitioner ~ markets its  product
through distributors and by direct mail.
About 300,000 tubes are sold annually at
a retail price of about 69 cents per tube.
Qince each tube contains enough paste

“I mean, we are dealing here with a
class of people for the most part who can-
not read or write, We now have a major
segment of our society down there who are
Spanish-speaking, and read Spanish. I
don’t know if the labels—in fact, T have
seen no evidence of Spanish labels on
many of our pesticides and hazardous
products that are made available to the
publie.

“It is my considered opinion that the
* public has the petential, and it is a real
potential, of abusing and misusing a prod-
uct, and therefore, we lave to consider
when we release products to the public
this real potential.

“Yt is always there, and this is one of
the major facters that we have to con-
sider in reference to certifying anyvthing
. that is made available to the publie.” T'r.
316-317. Escerpt from testimony of Dr.
Joseph Davis.

I3

6. Tlespondent has wdvised us that the ovder
under review in this litigation was tie
first final cancellation order issued by the
Administrator after completion of the ad-
ministrative procedures set forth in the
statute.

7. Sce Enviromental Defense Fund, Inc. v.
ardin, 138 U.S.App.D.C. 301, 428 F.24
1093, 1095, n. 2 (1970).

8. Sce testimony of Dr. Davis: “There are
very few poisons for which there is a real
antidote.” Tr. 288
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for about 50 baits, it is estimated that
- 72 million baits of Stearns Paste have

~ . been used in the past five years. The

_Company receives about 1500 letters a
year from customers wro have moved
“and cannot find a local source of the
product; many of these letters state
that Stearns Paste is the best rat or
roach killer the writer has used. The
effectiveness of the produet is not dis-
pute;d; indeed, the question is whether
it is too poisonous to be permitted in
homes.

The tube is plainly labeled in black
and red print as “POISON,” with the
skull and crossbones symbol and instruec-
tions for use printed in black and red
letters. The tube is sold in a paper car-
ton, which also contains an explanatory
insert. The insert and carton, like the

9. The directions on the tube and carton
warn the reader (in red ink) not to “leave
Paste in reach of irresponsible persons,
children, pets, or domestic animals. Keep
Paste away from foodstuffs. Do not ap-
ply heat. Wrap used tube well in paper
and discard in trash can.” Under the
label “ANTIDOTE,” instructions on how
to induce vomiting are followed by advice
to “CALL A PHYSICIAN IMMEDI-
ATELY.” The instructions for use then
follow.

To kill rats and mice, the user is told to
“apply Stearns’ Electric Brand Paste on
bread, cheese, or other food they will eat,
leaving it in places where rats run and
feed and out of reach of children, pets, or
domestic animals. Tamper-proof bait box-
es or other suitable protective covers are
recommended. Repeat every mnight until
rodents have disappeared.”

To kill cockroaches, water bugs and
croton bugs, the instructions are to apply
the paste ‘“on pieces of paper and place
in and about sinks, water pipes, stationary
wash basins, ete. In morning carefully
burn these pieces of paper and dead bugs,
or wrap well in paper and discard in trash
can. Repeat every night until rid of these
pests.”

10. The government argues (Br. p. 16) that
“[t]he testimony of several witnesses also
bears out [the Judicial Officer’s] findings
concerning the ready availability of a
number of alternative, safer, and effective
products and, therefore, establishes the ab-
sence of any significant benefit from the

tube, prominently display the poison
warnings.?

The record indicates that other prod-
ucts which will kill rats, and other prod-
ucts which will kill roaches, are availa-
ble. Petitioner’s evidence tended to
show that the alternatives were less ef-.
fective and more expensive. The evi.
dence also indicated that rats and roach-
es pose a significant health problem,
particularly in low income areas. Ap.
parently the services of a commerecial
pest control operator cost at least $35
per visit., The findings do not specifi-
cally consider the magnitude of the dan-
ger from rats or roaches. Although the
findings recognize the availability of
various other rodenticides and pesti-
cides, the record contains no square
finding that any other product is as ef-
fective as phosphorous paste,!® or, as-

use . of phosphorus paste [transcript
cites].”

The cited references are hardly persuasive.
Two experts in toxicology and two physi-
cians who are experts in pathology testi-
fied. They spoke on the basis of “impres-
sions” of community usage or “informa-
tion from my staff.” No details whatever
were given as to the comparative effective-
ness of the alternatives in rodent and
roach control in the lower socio-economic
areas or of comparative cost or difficulty
of administration. Dr. Harris, a chemist,
testified other products were available,
but he gave no specific information on
their effectiveness or availability (Tr. 91~
94). Mr. Alford testified only that his
staff had assured him other products were
available. He named them, indicated pro-
ceedings were already under way to ban
home use of some, and gave no informa-
tion on comparative effectivemess and
economic availability (Tr. 202-204). Dr.
Davis, a pathologist, testified as to his
“impression” of community usage and
about what a commercial pest control oper-
ator told a Miami ordinance-drafting com-
mittee, He indicated Warfarin was an al-
ternative but did not discuss its compara-
tive effectiveness (other information in
the record indicates that the effectiveness
of this product depends on the cumulative
effect of several ingestions, whereas ont
ingestion of Stearns’ product would kill
the rodent). Dr. Davis testified that l:-:
used Baygon insecticide in his home ami
that it was effective, He also said the
government had hired commercial pest ¢ob-
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products containing phosphorus paste
for use in the home.”

..mng that cost is relevant, that any
sy product performing the same fune-
o o equally available.!

s & result of an interagency agree-
went nepotiated in 1964,12 the Depart-
nat of Agriculture began to refer eco-
o a 01800 labels to the Food and Drug
«.am:oistration for toxicological review.
- wansng such review, the FDA applied
« “¢eneral policy that a product that can
Loal ce serious injury or death in a
anad child from an average swallow of
Wt 412 to 5 cubic centimeters should
w¢ te used around the home particular-
s if there are safer equally effective al-
wesate materials.’ 13

¢y March 8, 1968, in response to a re-
wwest from Agriculture for a comment
wv & proposed label revision, FDA ob-
wrted to the reregistration of petition-
#¢ » product pursuant to its general poli-
s+ agatnst the home use of products that
«a= produce serious injury or death in a
+vall child from an average swallow.
fettioner was then advised by
sesyondent 3¢ that it would reevaluate its
‘tegistration policy with respect to

trod operators to use it in Model Cities
§'rram areas, but admitted no expert
monlelge of the effective use of alterna-
tae products in areas not receiving this
government aid (Tr. 348, 364-365, 387-
5, 204-396). Dr. Fisher, a pathologist,
testifin] “more from personal experience
*%an nx an expert” that Warfarin was a
wafer rodenticide. He too had no informa-
ton as to its comparative effectiveness
»Tr, 433-436). Thus, there was no direct
wuidence from any expert in pest control
s« to the comparative effectiveness and
atailability of alternatives to Stearns’
rwlyet,

(1] P . . .
A ruedenticide which is effective but so

®:ghly priced that it is unlikely to be
*"wvr_nif'ally available to the people who
’:Ml l? most would not be a practical al-
*rinative to registrant’s product. Yet, the
;::il;:’\.nt‘ pircctor of the Pesticide Regula-
@ Division of the Department of Agri-
"umrvltvstifiml that “we don't consider
*aumics in determining whether or not
~¥istration is warranted.” (Tr. 258).

)
&il"mor'nmlum of agreement between the
trtaries of Agriculture, Interior and

UHealth, Education and Welfare, 290 Fed.
Reg. 5808,

On October 7, 1968, respondent issued
a notice of proposed interpretation
“with respect to labeling of phosphorus
paste products,” and invited comments
thereon.’® The interpretation stated that
home use would be unacceptable, but use
by government agencies and professional
pest control operators would be permit-
ted. Petitioner filed written comments
and suggestions which were duly consid-
ered and rejected, and on March 19,
1969, Interpretation No. 26 was issued
effective 60 days after publication in the
Federal Register.18

On May 23, 1969, respondent issued
notices of cancellation of both of peti-
tioner’s registrations.l? Petitioner filed
timely objections and on October 6 and
7, 1970, an evidentiary hearing was held.
The Hearing Examiner ruled that the
purden of proof was on petitioner, who
thereafter presented one witness and 21
exhibits. Respondent’s case included the
testimony of 8 witnesses and 9 exhibits.
After considering the record and argu-

3. Judicial Officer’s Finding No. 5, A258.
In February of 1966, petitioner was ad-
vised that it would be necessary to make
certain changes in its directions for use in
view “of the increased emphasis on safe
practices in the home environment.”
Varions changes, such as reducing the
amount of phosphorus in the paste and
the use of seraps of paper instead of bits
of food as bait, were thereafter discussed
in protracted correspondence between the
parties.

14. We use the term “respondent” to refer
to representatives of the Department of
Agriculture prior to December 2, 1970, and
to the Environmental Protection Agency
thereafter.

15. 33 Fed.Reg. 15214 (Oct. 11, 1968).
16. 34 Fed.Reg. 5337 (March 22, 1969).

17 “Notices of cancellation were sent to all
registrants of the type of product involved
herein, numbering 12 or 14 registrants,
including Stearns Electric Paste Com-
pany, and covering 19 or 20 products.
Only one objection to cancellation in addi-
tion to Stearns’ was filed which objec-
tion was subsequently withdrawn.” A,
261,
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ments of counsel, the Hearing Examiner
filed a recommended decision including
proposed findings of fact and conclu-

sions. His recommendations were

adopted by a judicial officer of the De-
partment of Agriculture, who entered
the order of cancellation on January 4,
1971. We stayed the operation of the

“order pending review in this court.

Respondent’s evidence consisted ori-
marily of expert opinion as to the toxici-
ty of phosphorous paste and such data
as was available concerning the harm
which it has actually caused humans.

‘The statistical evidence included data

from the National Clearinghouse for
Poison Control Centers18 and reports

from state agencies.

The witness from the National Clear-
inghouse estimated that there are ap-
proximately one million ingestions of
harmful substances each year, of which
only about 115,000 are reported to a poi-
son control center. The reported inges-
tions include a wide variety of sub-
stances, such as aspirin, kerosene, deter-
gents, and other househoid products, as
well as economic poisons. When meas-
ured strictly by the number of reported
fatalities, aspirin is the most lethal sub-
stance used in the home environment.1?
The National Clearinghouse records
placed in evidence in Government Exhib-
it IV cover the period from January 7,
1962, through August, 1968. Those
records describe 207 ingestions of phos-
phorous paste products, of which 147

§8. The formal title of the clearinghouse
is “Poison Control Division, Office of
Product Safety, Food and Drug Adminis-
tration.”

19. Petitioner’s Exhibit 9 is the tabulation
of poison reports for 1968 and 1969. In
1968 there were 15,523 cases involving
ingestion of aspirin by children under 5
years of age, and over 2,500 cases involv-
ing persons over 5 years of age. There
were 11 fatalities from aspirin ingestions
in 1968. In 1969 there were 14,494 in-
gestions of aspirin by children under 5
and about 3,000 cases involving older per-
sons. There were 15 aspirin fatalities in
1969. The aspirin fatalities far exceeded
those for any other single item. Other
figures for 1968 and 1969, respectively,

were accidental, 51 were suicidal, and ¢
were not classified as either accidents
or suicidal. A total of 15 deaths resy!:.
ed, 9 in the suicidal category, 5 in tp.
accidental, and 1 that was unclassifiid
Forty of the accidental ingestions, 38 .«
which involved children, required hosp;.
talization. The 5 accidental deaths
involved children.?®

Stearns Paste accounted for a sul.
stantial portion of the total during the
614 year period. Of the 5 accidents;
deaths, 3 were attributed to Stearn:
Paste; of the 51 suicidal ingestions, 2
were Stearns; of the total 207 inges.
tions, 86 were Stearns.?!

Since only about 10% of all ingestion:
of harmful substances are reported to a
poison control center, it is reasonable 1..
infer that there may have been a signif-
icantly larger number of ingestions of
phosphorous paste than is revealed by
the record. Since there is presumably a
greater likelihood that a poisonine
which resulted in death or hospitaliza-
tion would be reported (at least if cor-
rectly diagnosed), it is not clear whether
the same inference may be drawn with
respect to unreported fatalities. The
National Clearinghouse records do estal-
lish, however, that at least three chi
dren were killed by petitioner’s product
in the 1962-68 period. Data collected
from state agencies for the years 1952
through 1968 indicate that phosphorou-
paste was responsible for 40 deaths.?*

were: Medicine combinations, 32, 27:
barbiturate sedatives, 15, 17; psycho-
pharmacologic agents, 11, 16; insecti-
cides of all types, 11, 14.

20. A. 262, Judicial Officer’s decision.
21. Id. at 262-263.

22. The record includes responses by i
state agencies to an inquiry from re¢
spondent for information about accident®
or incidents involving phosphorous past™
products for the years 1952 through 196,
In 13 states there were no reported cases:
in 15 states no records of mortality of
morbidity from phosphorous paste inges-
tions were maintained; one state had pot
completed the search of its records. The

S oy

STE

The ev
e DUC
warse. |
«f Dade
esiical
srpt bett
shey Pro
spondent
the Hear: |

br. D
rreascd t
28 past |
tre home ?
zance In
‘saed th
canisdicti i
raths in ¢

!
f

thyough | 3
eocides.
wived ch
ey Appa ;
(ied in an
‘rasjonal
Eid found
garhage co
1960 & 3-d
s ces§ Lo &
swallowed |

The Mz
4 3ths in !
¢f which
$=ntal in
ataxicate
& f.year
rate wh
&3 apart
1P, 3 ¢l
M of nea
sard sepr
taedd "_\’
t{rd and
Marylanc
{are rec
rlance
4 death

i
12 remy

v teny
farsl
Acliren

H59 Trhe ¢
% The §




ST.EARNS ELEC. PASTE CO. v. ENVIRONMENTAL PROTECTION AG'CY

301

Cite as 461 F.2d 203 (1972)

The evidence describing how most of
the ingestions _ actually occurred is
parse. . However, the Medical Examiner
¢ Dade County, Florida, and the State
\edical Examiner for Maryland have
Lept better records than most agencies;
_they provided the examples which re-
spondent stressed in its presentation to
the Hearing Examiner.

Dr. Davis, from Dade County, ex-
pressed the firm opinjon that phospho-
rous paste is too toxic to be permitted in
the home. He was a sponsor of an ordi-
nance in the City of Miami which out-
wwed the use of the product in that
favisdiction.® His  data reflects 13
draths in Dade County in the years 1956
""1'ough 1988, of which 10 were probably

aicides,  The three accidents all in-

colved children, In 1956 a 10-year old
v apparently ingested some paste ap-
ed in an apartment building by a pro-
fessional exterminator; in 1958 a young
child found a poison bait in a neighbor’s
carbage centainer and swallowed it; in
1080 a 3-vear old apparently obtained
zecess to a tube of paste in a home and
-wallowed part of its contents.

The Maryland records describe 22
{-iths in the years 1950 through 1966,
of which 15 were suicides 5 were acci-
o nt(,. ingestions by adults (apparently

toxicated), and 2 by chlldlen. In 1954

l\eaz old gir! found an open can of
.u\tn which had apparently been left in
an apartment by a former tenant; in
1551, 3 children shared some baits found
it or near a garbage can in a neighbor’s
»ard separated from the children’s own
sard by a four-foot wire fence. One
fud and two were hospitalized. The
Muryland doctor was not asked to pro-
Lee ’QC()ldb indicating the relative im-
;3PROTOUS Pasic as a cause
1e home environment, but

t

death in th

IS remaining states reported a total of 72
2oclilental ingestions of whieh 40 were
farnd, Many of the ingestions iuvolved
children,  Id. at 263-264

<> The text of the Miami ordinance is not
i the record,

commented that aspirin is the most com-
mon cause of poisoning in children. He
estimated that aspirin or other medicinal
poisonings killed 2 or 3 children each
year in Maryland, which he character-
ized as a “low incidence.”

The record discloses that at least some
of the deaths caused by phosphorous
paste products followed application by
commercial pest control operators; it
does mnot disclose how many children
were killed by rats or roaches, or how
many were saved from harm by the use
of petitioner’s product.

After finding that petitioner’s product
had actually caused significant mortality
and morbidity, and that it presented a
great potential for harm, the Judicial
Officer concluded, in conformity with
the Hearing Examiner’s recommenda-
tions: (1) that petitioner had the bur-
den of proving that the registrations
should not be cancelled; (2) that the
use of phosphorous paste insecticides
and rodenticides in and around the home
could not be rendered safe by any label ;?*
(8) .that petitioner’s warning state-
ment, even if complied with, is inade-
gquate to prevent injury to living man;?
and (4) that the product is “misbrand-
ed” because when used “in accordance
with commonly recognized practice” it is
“injurious to living man’ ;%% and (5) that
he had taken in consideration the fact
that effective and less toxic insecticides
and rodenticides are available on the
market.

Petitioner contends (1) that there
were procedural defects in the adminis-
trative proceedings; and (2) that
Stearns Paste was not “misbranded”
within the meaning of the statute. Be-
fore discussing thage contentions, we
shall review the history of FIFRA.

24, In violation of 7 UK.C. §
(c).

25. In violation of 7 U.8.C. § ]
(ad).

26. In violation of 7 U.S.C. §
().

135@() (2)

135(z) (2)

i35(z) (2)
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II.

The Insecticide Act of 1910 prohibited
the interstate sale of any insecticide or
fungicide which was adulterated or mis-
branded within the meaning of the stat-
ute, 36 Stat. 331. The text of the Act
makes it plain that Congress was pri-
marily concerned with the effectiveness
of such products and protecting purchas-
ers from deceptive labeling. The Act
contained criminal sanctions and provi-
sions for seizure of misbranded or adul-
terated items, but neither a vegistration
requirement nor a safety oriented label-
ing requirement.

27. “This bill embraces, in addition to in-
secticides and fungicides, rodenticides,
herbicides, devices and preparations in-
tended to control other forms of pests
which are not subject to the present
Insecticide Act of 1910. Rodenticides are
being marketed in large quantities and
many of them are weak and ineffective
and have tended to imperil various ro-
dent-control programs. The importance
of rodenticides can readily be appreciated
when it is realized that the estimated
damage by rats alone has amounted to
some $200,000,000 annually.” H.Rep.
313 (80th Cong., 1st Sess.), 1947 U.S.
Code Cong.Serv. pp. 1200, 1201,

28. “Other important improvements and
changes over the present law which would
be provided by this bill are as follows:

(1) A provision requiring the registra-
tion of economic poisons prior to their
sale or introduction into interstate or
foreign commerce,

(2) The inclusion of provisions for
protection of the public against poisoning
by requiring prominently displayed poison
warnings on the labels of highly toxie
economic poisons.

(8) A provision requiring the coloring
or discoloring of dangerous white pow-
dered economic poisons to prevent their
being mistaken for flour, sugar, salt, bak-
ing powder or other similar articles com-
monly used in the preparation of food-
stuffs.

(4) A requirement that warning or cau-
tion statements be contained on the label
of the economic poison to prevent injury
to living man, other vertchrate animals,
vegetation, and useful invertebrate ani-
mals,

(6) A provision requiring instructions
for use to provide adequate protection
for the public,

FIFRA, which repealed the 1910 sty
ute, was enacted in 1947. Lik. I
predecessor, its text indicates a primar,
interest in protecting consumers gy, -,
the purchase of ineffective product,
However, the coverage of the stat,

was substantially broadened?7 5 pUrp::—.,
to protect the public from the hazar.,
associated with the use of economic A
sons was implemented,?® and, for the
first time, all economic poisons were n..
quired to be registered with the Secre.
tary of Agriculture. The registratios
requirement was included as an ajd 1~
enforcement.*® If the Secretary disa;.

(6) A provision declaring economir
poisons to be misbranded if they are in.
jurious to man, vertebrate animals, or
vegetation, except weeds, when properly
used.

{(7) A provision requiring information
to be furnished with respect to the de-
livery, movement, or holding of economic
poisons and devices.” Ibid.

29. “One of the principal provisions of the
bill is the one providing for the registra-
tion of economic poisons prior to their
being marketed. It is believed that this
provision will provide additional protec-
tion for the public, assist manufacturers
in complying with the provisions of the
bill, and at the same time hold adminis-
trative costs to a minimum. Under the
existing law, the Administrator has no
means of ascertaining or knowing what
economic poisons are being marketed, ex-
cept by having a force of inspectors rir-
culating through the country picking up
samples here and there, wherever they
may be found. Frequently, serious dam-
age is suffered by agricultural producers
and other users of economic poisons
through the use of misbranded or adul-
terated economic poisons before the en-
forcement officials have any knowleisr
of the existence of such articles, or of
their being offered to the publie, Under
this bill, any economic poison subject to
the provisions thereof will be brought t«
the attention of the enforcement officiuls
who will have an opportunity to become
familiar with the formula, label, arnd
claims made with respect to any such
economic poison before it is offered to the
public. It should be possible, therefore.
in a great majority of instances, to pre
vent false and misleading claims, and to
prevent worthless articles from being mar-
keted, and to provide a means of obtain-
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jroved of the applicant’s proposed label-
.ng. the applicant nevertheless had an
;b;olute right to have his product regis-
rered under protest. Thereafter, unless
the Secretary could prove in a judicial
jroceeding that) the product was either
misbranded or ladulterated, he had no
suthority to exclude it from commerce.3?

in 1964 the statute was amended to
give the Secretary the power to refuse
to register a new product, or to cancel
an existing registration, if he found
that the product was either adulterated

ing speedy remedial action if any such
articles are marketed. Thus, a great
measure of protection can be accorded
directly through the prevention of injury,
rather than having to resort solely to the
imposition of sanctions for violations after
damage or injury has been done. Regis-
tration will also afford manufacturers an
opportunity to eliminate many objection-
able features from their labels prior to
placing an economic poison on the mar-
ket.” Id. at pp. 1201-1202.

30. There is little legislative history on the
147 Act. The Senate Report merely re-
printed the short House Report (6 pages
in U.S.Code Cong.Serv.) and the floor
consideration in both louses was perfune-
tory. The legislative history thus sheds
no more light on tlie meaning of the cru-
cvial sections, 7 U.S.C. § 135(z) (2) (e),
(1) and (g), than the words of the stat-
ute itself. There were some changes made
in the Act in 1959, but those changes are
not relevant for our purposes.

3t. Only one other change of any signifi-
cance was made. The 1947 Act prohibited
any reference on the label to registration
under the Act. The 1964 amendments
permitted a registrant to put his registra-
tion number on the label and required
that it be on the label if the Secretary
%o directed,

32. The House Report pointed out that the
brotest registration procedure in effect
brior to the 1964 amendment placed the
burden of proof on the Government and
l]mt the bill was intended to “correct this
situation.” 'The Report stated, in part:

“The principal effect of registration
under protest is to shift the burden of
Proof from the registrant to the Gov-
ernment, If the produect is not regis-
tered, the penalty or seizure provisions
can be applied on that ground. If it
is registered under protest, the Govern-
ment has the burden of proving that

or misbranded. The House Report on
the 1964 changes and what little floor
discussion there was indicate quite
clearly that the only major change3! con-
templated was elimination of the regis-
tration under protest procedure. The
change was made for two basic reasons:
(1) to settle the question of compliance
with the act before the economic poison
could be marketed and (2) to place the
burden of proof of safety and effective-
ness on the applicant for registration.32
The concern remained with efficacy and
safety “when used as directed.”33 No

the product does not comply with the
act.

Thus, at present, the Secretary can be
required to register a product even
though he is convinced that it is in-
effective and dangerous to hwuman life.
He can procead against it in such case
only after it has moved in interstate
commerce, and he then has the burden
of proving that it violates the law.
The bill would correct this situation
and afford greater protection to the
public by repealing the authority for
registration under protest. In its place
the bill provides that applicants dis-
satisfied with the Secretary’s action in
refusing or canceling registration may
have recourse to advisory committee
proceedings, public hearings, and even-
tually judicial review. . . .” H.
Rep. 1125 (8Sth Cong.2d Sess.), 1964
U.8.Code Cong. & Admin.News, pp.
2166, 2107.

33. “According to the Director of the Pesti-
cides Regulation Division of the Depart-
ment of Agriculture, the 1947 act—known
as the Federal Insecticide, Fungieide, and
Rodenticide Act—is ‘basically a labeling
law which protects the public by requir-
ing that the label be adequate to protect
the publie, when followed. The key
protective feature of the law—as pointed
out frequently by Department of Agricul-
ture officials over the years—was that
all pesticides were required to be regis-
tered with the Secretary of Agriculture
before they could be sold in interstate
commerce. Registration, we have been
told, meant that the product was effec-
tive and safe when used as directed.

* * * E *
“In addition, the legislation requires
that every pesticide formulation carry its
official registration number on the label.
In this way the public will be able to
tell at a glance that the product on the
shelf has satisfied the requirements of

N gt e e
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changes were made in the language of 7

US.C. § 135(2) (2) (e), (d) and (g).
the provisions with which we are pri-
marily, concerned.

\
\ III.

_As a matter of procedure, petitioner
contends that Interpretation 26 is inval-
id because it was promulgated without a
prior public hearing, and that it was er-
ror to require a registrant to assume the
burden of proving that the proposed
cancellations were improper.3¢

[1-3] We agree with respondent’s
characterization of Interpretation 26 as
a mere announcement of the agency’s
position which did not have the legal ef-
fect of a regulation. It is true, as peti-
tioner argues, that the policy expressed
in the Interpretation led to the issuance
of the cancellation notices, but the Inter-
pretation was not self-executing. Al-

Federal law as to its effectiveness and
safety when used according to the direc-
tions on the label.” 109 Cong.Rec. 20080
- (1963) (remarks of Sen. Ribicoff on 1964
changes to FIFRA) (emphasis added).
“Provision is also made that registra-
tion of any cconomic poison may be re-
fused if, in the opinion of the Director,
directions, or warnings cannot be writ-
ten which would when followed prevent
injury to the general public.” 109 Cong.
Rec. 16446 (1963) (preface to revision of
FIFRA regulations inserted by Sen. Ribi-
coff into the Congressional Record) (em-
phasis added).

34. Rule 3641.28 entitled “Order of Proceed-
ing and Burden of Proof” provides:

“At the hearing, the person whose ob-
jections raised the issues to be deter-
mined shall be, within the meaning of
5 US.C. 556(d) (formerly 5 U.S.C.
1006(c)), the proponent of the order
sought, and accordingly shall proceed
first at the hearing and have the bur-
den of proof.”

35. 5 U.S8.C. § 553(b) provides:
“Except when notice or hearing is re-
quired by statute, this subsection does

not apply—
“(A) to interpretive rules, general
statements of policy, . . il

Furthermore, even if 5 U.S. C § 553 did
-apply, § 553(c) does not require a hear-
ing but only “an opportunity to partici-
pate . . . through submission of

though not required by the Administrg.
tive Procedure Act,3 we think the agen-
acted properly in soliciting comments ¢
its proposed policy statement bcfm,
issuing Interpretation 26, and that ,
was appropriate to give an industrywige
notice of its proposed position evin
though the Interpretation had no imme.
diate legal effect.3 We are satisfied
that the availability of an evidentiar:
hearing before a cancellation order is of.
fective, together with the safeguard of
appellate review, adequately protects i
registrant’s procedural rights.

[4] We also reject petitioner’s con.
tention that respondent, as the propo-
nent of the cancellation order, shoul:
have assumed the burden of proof. The
1964 amendment to FIFRA was clearly
and specifically intended to shift the
burden of proof from the Secretary
(now the Administrator) to the
registrant.3” It is true that most of the

written data, views, or arguments.” That
opportunity was afferded registrant here.
We note that the seetion authorizes, but
does not require, an epportunity for oral
presentation.

36. Respondent concedes that it could not,
at the cancellation hesring, merely rely on
Interpretation 26 and that petitioner was
entitled to a hearing 4 novo.

37. See quotation from committee report,
supra, note 32, See also 110 Cong.Rec.
2948-2049 (remarks &y Rep. Sullivan):

“This bill places the burden of proof
on industry, to establlish that a pesticils
can safely be marketied before a certifi-
cate of registration ean be issued.”

Other comments wihieh the congress-
woman made earlier and inserted in the
record after the preeeding remark fur
ther indicate the chamge in burden which
was intended.

“I am strongly in favor of thie legis-
lation now before yma: to require indus-
try, rather than the Federal Govern:
ment, to shoulder the burden of prouf
in connection with the marketing of
pesticides which may be unsafe for use
as intended.

* * * * *

“The burden of pmof of safety should
always be on the mamafacturer.

We must close any Jspholes in the ll“
which permit manufreturers to murk‘lf
products they canmstt prove are safe in
use in the manner intended. The bur-
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"&;,isiati{;e'comment concerned new reg-
igration rather than cancellation of ex-
isting registrations, but we do mnot be-
yeve the statute was intended to differ-
_eptiate between the two situations.3% In
view of the agency’s continuing obliga-
zisn to review the propriety of existing
registrations, we-are also satisfied that
“ane purpose of the 1964 amendment is

applicable - to _cancellation proceedings.

- o Tpes. Examiner - :properly held that

k syearns -should assume the burden of
syoving that its registrations complied
" with-the statute.®®

den of proof- should not rest -on the
Go\'emhlent, because great damage can
‘b done during the period the Govern-
- ment is developing the data necessary
“to remove a product which should not be
 ranrketed.”
K '.‘\':xxia]]_\‘, there are three separate points
in the registration process at whiclh the
wanjen  of proof question conld arise :
417 the initial registration, (2) cancella-
sinn or refusal to reregister at the end of
“iike initial or a subsequent H-year regis-
“grgtion period, and (3) cancellation dur-
ins the term of a registration. Ilven peti-
winner concedes that the burden at the
“Aume of initial registration is upon the
- pegistrant—given the legislative history it
oemald hardly be argued otherwise. Sce
motes 32 and 37, supra. The statute, 7
17.8.C. § 135b(f), provides for the can-
ceellation in situation (2) above ‘“‘unless
« gbe registrant- . . . trequests . . .
- thar such registration be continued in
o #ffeert”  The fact that the statute re-
" .ynires the registrant to request reregistra-
fon - clearly ~implies that the burden in
- “i.sitgation (2) is the same as in (1). 1f a
- presumption of proper use at the end of
R S-year period does not shift the burden
‘gf}n‘oof in situation (2), we think there
TR eten less -reason to shift the burden
in the middle of a 5-year term if the
Administrator should then become aware
#! yreviously unknown risks -associated
*ﬁﬁl'[the use of a product. Since we see
~.Bd reason why the location of the burden
{_proof should depend on the timing of
’ Aba_Administrator’s first awareness of a
: "j‘“miance problem, we are satisfied that
2w b2 problem in situation (3) is compar-
able to (1) ang (2).

“Petitioner argues that in a cancellation
h“he_r.th:m registration proceeding, the
Administrator is the proponent of the or-
) ffr Bflu;;ht for purposes of H U.S.C. §
by {d{: and that the regulation, supre,

STEARNS ELEC. PASTE CO.v. ENVIRONMENTAL PROTECTION AG'CY  3()H
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We must therefore decide whether pe-
titioner proved a prima facie case and,
if so, whether the right to continue the
registration was overcome by respond-
ent’s evidence. These issues require
identification of the statutory standards
for registration. '

IV.

To be eligible for the registration un-
der FIFRA, the product must be “an
economic poison.’*® The statute has no
application to products which are com-
pletely safe, or to products like aspirin

note 34, naming the registrant as the
“proponent” is therefore invalid. Section
55G(d) provides:

“Except as otherwise provided by stat-

ute, the proponent of a rule or order

has the burden of proof.”
Even if the Administrator is the “propo-
nent” of a cancellation order, the location
of this burden is “‘otherwise provided by
statute.” Specifically, we read FIFRA
itself as requiring that the burden of
proof be on the registrant whether in a
proceeding for initial registration or in a
cancellation proceeding. The statutory
language of 7 U.S.C. § 135b(e), taken
with tife clear intent to shift the pre-1964
burden of proof, cannot properly be read
as providing for any distinction between
registration and cancellation. The advis-
ory committee, Liearing and review provi-
sions apply to both situations, and the
concern with safety when used as directed
expressed by Congress cannot be recon-
ciled with a theory which would place
the burden of proof on the government.
Whether the -Administrator discovers the
hazard at the time of registration or later,
Congress intended that the registrant
have the burden of proving compliance
with the provisions of the stainte. Ae-
cord, Environmental Defense Fund, Inec.
v. Ruckleshaus, 142 U.S.App.D.C. 74,
439 F.2d4 584, 593 (1971).

40. “The term ‘economic poison’ means (1)
any substance or mixture of substances
intended for preventing, destroying, re-
pelling, or mitigating any insects, rodents,
nematodes, fungi, weeds, and other forms
of plant or animal life or viruses, except
viruges on or in living man or other ani-
mals, which the Secretary shall declare
to be a pest, and (2) -any substance or
mixture of substances intended for use as
a plant regulator, defoliant or desiceant.”
7T U.L.C § 135(a).
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and detergents which are safe enough in
normal use but endanger children when
uspd negligently. Thus, the first ele-
ment of a registrant’s primae facie case
is Iproof that his product is dangerous;
by! hypothesis a poison is not completely
safe. .

The poison may not be registered if it

h is either “adulterated” or “misbranded.”

These terms embody more than one
standard.

[5,6] First, the product must be ef-
fective; more precisely, it must be at
least as effective as the registrant
claims it to be. Since all economic poi-
sons are intended to kill some form of
plant or animal life, in a sense the stat-

_ute includes a minimum standard of

deadliness. Petitioner’s uncontradicted
evidence of the effectiveness of its prod-
uct met that standard.

Second, the product must satisfy cer-
tain safety standards. Although the
definition of the term “adulterated” in
other legislation embodies safety
considerations, 4! in FIFRA it is the defi-
nition of the term “misbranded” that
identifies the statutory standards of
product safety. There are slight varia-
tions in the language used in different
subsections of the Act, but two principal
standards are identified: (1) the label
accompanying the product must contain
directions for use and a warning or cau-
tion statement which “if complied with
[is] adequate to prevent injury to living
man and other vertebrate animals, vege-
tation, and useful invertebrate
animals”;#* and (2) an insecticide, ne.
matocide, fungicide, or herbicide (but
not a rodenticide), is misbranded if
“when used as directed or in accordance
with commonly recognized practice it
shall be injurious to living man or other

41, Compare, for example, the language of
§ 135(z) (2) of FIFRA with the defini-
tions of adulteration in the Food, Drug
and Cosmetic Act, 21 U.S.C. §§ 342 and
851, and the misbranding provisions of the
same statute, 21 U.S.C. §§ 343 and 352.

42. 7 U.S.C. § 135(2) (2) (d) (emphasis
added). See also § 135(2) (2) (e), supra,
note 3.

vertebrate animals, or vegetation, except
weeds to which it is applied, or to the
person applying such economic poison.” 43
The italicized phrases are those most
relevant to the issues in this case.

[7]1 The first of these standards fo-
cuses on the safety of the product when
used in compliance with directions. We
think petitioner’s evidence of a long his-
tory of use of Stearns Paste, involving
broad distribution and numerous repeat
orders, coupled with the absence of
claims or evidence that injury had ac-
tually resulted from use of the product
in compliance with directions, was suffi-
cient to make a prima facie showing of
satisfaction of this statutory standard.

[8} The second standard relates to
the use of Stearns Paste as a roach and
water bug killer. For this use, the
directions specify pieces of paper, rather
than scraps of food, as bait. It was
therefore less hazardous than when used
as a rodenticide, Moreover, from peti-
tioner’s evidence it would be reasonable
to infer that the “commonly recognized
practice” in applying Stearns Paste was
consistent with the directions on the la-
bel. Accordingly, we believe petitioner
also made a prima facie showing of com-
pliance with this standard.

Petitioner’'s prima facie case was, of
course, subject to being overcome by re-
spondent’s evidence of misbranding.
Whether it has been overcome in this
case depends largely on a proper formu-
lation of the standard for finding 2 vio-
lation of FIFRA. Respondent, in effect.
relies on a substantive standard of prod-
uct safety which has little, if any, rele-
vance to the contents of the label4? Re-
spondent states the test thusly:

“Thus, the final decision with respect
to initial or continued registration of

43. 7 U.S.C. § 135(z) (@) (&) (emphasis
added).

44. In contrast, consider the following com-
ment by Senator Ribicoff: “The Federal
pest control law has been deseribed by
those who administer it as being ‘basically
a labeling law.”” 109 Cong.Rec. 16446
(1963).

e
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o product depends on the intricate bal-
anee struck between the benefits and
gancers to the public health and wel-
fare resulting from its use. More
specifically, the Administrator must
determine and weigh (1) the nature
and magnitude of the foreseeable haz-
ards associated with use of a particu-
lar product against (2) the nature of
:he benefit conferred by the use of
the product, o, put another way,

against the magnitude of the social
cost of foregoing
product.”

the use of the

{9; Respondent explains that this
est finds its source in the opinion of
vie Court of Appeals for the District of
Columbia In Environmental Defense
Fund, Tne. v. Ruckelshaus, 142 U.S.App.
[.6. 74, 439 F.2d 584, 594 (1971), rath-
pr than in language employed by
Congress At An important distinction be-
sweon Ruckelshous and this case should
e noted. Ruckelshaus involved possible
cancellation of the registration of DDT,
an insecticide which has an impact on
the environment evea when used in com-

lete conformity with the manufactur-

divections.*’ That product, when
oroperly used, has known benefits and a
rateniial for harm that is not precisely
tnown, To determine whether DDT is
“injurious to man” requires, as the Dis-
trivt of Columbia Circuit has fairly stat-
ed, a delicate balancing of its benefits
acainst its adverse effects8 Does the
net result constitute injury to man with-
in the meaning of FIFRA? If so, it is

Bespondent’s brisf, p. 10, Respondent
explained in a footnote that the test which
ir applies is not explicitly sef forth in the

nate, stating :

e FIRRA Stsell duex not expliciily
wovide that, prior to a cancellation or
sispeusion, the Administrator must or
should consider the benefits derived from
It would, however,
L» unreasonable to ban the interstate
Jdistribution of a pesticide on grounds of
bazard to publie health or the environ-
went if in fact such a ban would itself
vausa the greater hazards (e g., the un-
teashing of digease veetors). In reliance
npon the Act’s legislative history and
ricent judicial interpretations, the En-

usie of a pesticide.

misbranded. In short, we think - the
standard as stated by respondent gives
proper effect to the statutory language
if used to measure the net injury result-
ing from use of an economic poison in
compliance with directions.

{107 A  differvent situation  is
presented when the harm is entirely, or
at least primarily, attributable to misuse
of the product. To apply respondent’s
balancing test to such a situation is to
ignore completely the concept of mis-
branding. Although it is consistent
with the statutory language and purpose
to apply 2 substantive standard of prod-
uct safety to the use of a product in
compliance with its manufacturer’s
directions, there is no statutory support
for the application of that standard to
misuse of a product. Without such sup-
port, the formulation of substantive
standards of product safety by an ad-
ministrative agency expands the scope of
administrative discretion beyond permis-
sible limits.

There are other objections to respon-
dent’s application of the “intricate bal-
ance” test to the problem presented by
this case. In the DDT situation, the
benefits of the poison are ascertainable
with a reasonable degree of certainty;
it is the other side of the balance that is
difficult to weigh accurately. Moreover,
the injury from DDT is to “man” in a
collective sense—that is, to the total en-
vironment in which he lives. The ob-
verse situation is present here. The
cost to the community at large of de-

vironmental Protection Agency has now
unequivocally taken the position that
Clongress has, in the Act, granted the
Agency sufficient diseretion to weigh the
bagnrds rud benefits from use of a pesti-
cide in making « final caneellation de-
termination. Y

See note 45, supra.

. Cf. Environmental Defense Mund, Ine.
v. United States Dept. of HLEW,, 138 U.
S App.D.C. 381, 428 .24 1083 (1970);
Snvironmental Defense ¥und, Ine. v. Har-
din, 138 U.S.App.D.C. 301, 428 10.2¢ 1093
(1970).

48. 430 T.2d at 5oL
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priving the homeowner and apartment
dweller of an inexpensive rat poison can-
not be measured on this record.#® The
injury which respondent seeks to avoid
in this proceeding is to specific individ-
uals rather than to the total environ-
ment. That harm is largely attributable
to willful misuse (in the case of suicide
ingestions), wanton recklessness, or at
least negligent behavior. Thus, on one
side of the balance is a relatively small
number of incidents of individual harm
resulting from misuse by the compara-
tive few; on the other side is the cost
of depriving the prudent majority of a
known but only vaguely defined benefit.
In short, the conflicting interests are
not identified sufficiently in the find-
ings to determine whether the counter-
balancing factors have been assigned
proper weights.

The “intricate balance” test is inap-
propriately applied in this case for yet
another reason. The Hearing Examiner
placed important reliance on the absence
of adequate information about the inci-
dence of phosphorous paste poisonings
and the actual circumstances in which it
occurs without making any attempt to
classify the data, either by estimate, by
extrapolation, or by specific example, as
between ingestions of registered and un-
registered products, as between products
purchased at retail and paste applied by
commercial exterminators, or even as be-
tween misuse and use in accordance with
instructions. He did endeavor, in dis-
cussing the National Clearinghouse data,

49. The Hearing Examiner made no attempt
to define this cost except by noting that
other effective rodenticides are available.
But he found neither equal effectiveness
nor equal availability. Economics was ap-
parently not considered (see note 11,
supra) even though economics might be a
very important consideration in determin-
ing equal availability; the two Jjudges of
this court who have spoken to the merits
of the problem have indicated that some
consideration of economics would be ap-
propriate. Nor-Am Agricultural Products,
Inc. v. Hardin, 435 F.24 1133, 1135 (opin-
ion of Judge Pell), 1146 (coneurring opin-
ion of Chief Judge Swygert) (7th Cir.
1970), reversed on rehearing en banc on

to identify the portion of tota] inges.
tions which involved petitioner’s prog.
uct, and he also identified those exam.
ples of deliberate misuse that fell in the
suicide category. But his affirmative
reliance on the lack of adequate infor.
mation as possibly supporting an infer.
ence that the danger may be ten times
as great as the available data actually
disclosed, cannot satisfy the test charac.
terized as an “intricate balance.” Fur.-
thermore, the Judicial Officer’s findings
contain no analysis of the actual or po-
tential injury to man resulting * from
rats and roaches.

[11]1 In any balancing test used to
measure the acceptability of public sale
of poisonous substances, it is imperative
that the emotional impact of dramatic
but unfortunate tragedies not be permit-
ted to weigh too heavily on the scales.
The spectacle of a young child suffering
a violent death by poisoning offers a
compelling justification for avoiding the
danger of recurrence by banning future
use of the poison forthwith.5® Unfortu-
nately, however, such tragedies are a
common occurrence in today’s complex
society and must be appraised as dispas-
sionately as possible. Whether they jus-
tify a particular prohibition involves a
policy choice which, under our scheme of
government, must be made by a legisla-
ture or by an agency to which the legis-
lature has delegated the responsibility
for making principled decisions in ac-
cordance with its basic statement of pol-

procedural grounds, 435 F.2d 1151, 1163
(dissenting opinion of Judge Pell). More-
over, if consideration is givsn to the possi-
bility that respondent’s standards applied
on an evenhanded basis might require the
banning of other rat poisons as well, there
is an even greater uncertainty respecting
the cost of the cancellations to the
community. Cancellation action has
already been initiated or considered
against some alternative insecticides (Tr.
204).

50. Equally tragic and dramatic instances
might fall on the other side of the balance
if every child who has suffered a rat bite
could describe his nightmares,
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icy. The fact that a legislature may
react slowly to obvious dangers, such as
the holocaust on our highways,51 the
creeping infection of our environment,
and the consumption of deleterious sub-
<tances in the home, cannot justify an
agency’s policy determinations that are
not authorized by statute.

{12] The danger of misuse is, of
course, a proper subject of regulatory

concern. But unless the statutory con-

cept of misbranding has itself been mis-
branded, under FIFRA that danger
must be related to the form of the label 5%
Neither the language of the statute nor
its legislative history focuses directly on
the problem of misuse, but there can be
no doubt that the agency was intended
to supervise the form and content of
labels.33 An obvious purpose of such su-

$1. “But even the best legislation cannot
solve the whole problem, Pesticides would
seem to belong in the same category as au-
tomobiles—with great potential for good
or harm, depending upon how they are
used.” Galton, Great Debate over Pests
and Pesticides, 109 Cong.Rec. 6381, 6583
(1953), reprinted from the New York
Times of April 14, 1963.

See also separate opinion of Mr. Justice
Blackmun in Perez v. Campbell, 402 U.S.
637, 637, 672, 91 S.Ct. 1704, 29 L.Ed.2d
233. He said at p. 657, 91 S.Ct. at p.
1715:

“The slaughter on the highways of
this Nation exceeds the death toll of all
our wars. The country is fragmented
nbout the current conflict in Southeast
Asia, but I detect little genuine public
concern about what takes place in our
very midst and on our daily travel
routes.”

52. As Mpr. Justice Frankfurter pointed out:
“In our anxiety to effectuate the con-
gressional purpose of protecting the pub-
lic, we must take care not to extend the
scope of the statute beyond the point
where Congress indicated it would stop.”
62 Cases More or Less, Each Containing
Six Jars of Jam, ete. v. United States,
340 U.S. 593, 600, 71 S.Ct. 515, 520,

95 L.Ed. 645.

53. See notes 33 and 44, supra.

34. “Such warning, if complied with, must
be adequate to prevent injury to living
man. The record raises serious doubts
whether such warnings can be complied
with. Also, that the warnings have not

pervision is to minimize the risk of mis-
use.

[13,14] The Hearing Examiner did
note the relevance of the label in certain
of his conclusions. Thus, he stated that
the label warnings had “not been ade-
quate to prevent injury to living man”
since injuries and fatalities had actually
been caused by phosphorous paste
products.>* He thus implied that a prod-
uct might be misbranded whenever its
label failed to prevent injury to man.
Such a standard of total prevention is
manifestly too strict; it would require
the agency to prohibit the use of phos-
phorous paste by commercial pest con-
trol operators, and would be broad
enough to authorize cancellation of any
poison registration whenever an incident
involving fatal misuse occurred.®®

been adequate to prevent injury to living
man is apparent from the record of injury
and fatality caused by phosphorus paste
products, including registrant’s.” A. 273
(emphasis in original).

Such a strict test was repudiated in the
original panel's opinion in Nor-Am Ag-
ricultural Produets, Inc. v. Hardin, 435
.24 1133, 1137, reversed on procedural
grounds on rehearing en banc, 435 F.2d
1151 (7th Cir. 1970). See also the ex-
cerpts from Nor-Am in note 55, infra.

§5. Cf. Nor-Am Agricultural Produets, Inc.
v. Hardin, 435 F.2d 1133, reversed on pro-
cedural grounds on rehearing en bane,
485 F.2a 1151 (7th Cir. 1970). Only two
members of the Court reached the sub-
stantive issue, and both recognized the dif-
ference between harm resulting from prop-
er use and harm resulting from occasional
misuse. Chief Judge Swygert wrote in
concurring in the original decision:

“The Alamogordo incident was a freak
occurrence, the result of the combined
negligence of the granary where the
seed was treated and the head of the
afflicted family. The tragic events came
about through misuse rather than nor-
mal use of the treated grain. Accord-
ingly, the district court correctly con-
cluded, in my opinion, that the suspen-
sion order, based on this single, ab-
normal incident, was an arbitrary exer-
cise of the Secretary’s emergency author-
ity under the statute.” Id. at 1146.

Judge Pell wrote in dissenting from the
en banc decision:

“In this country I dare say there are
very few barns, medicine chests, or even
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[15] We do not belicve an isolated
incident of misuse causing harm, or
even death, to a particular individual is
contemplated by the “injury to man”
language in the statute. The word
“man” is used in a collective sense, or
perhaps with a typical connotation, as in
the “reasonable and prudent man” con-
cept familiar to negligence lawyers. In
that sense the adequacy of the label may
be judged by its tendency to protect
against misuse. The judgment appro-
priately takes into account the toxicity
of the product, the clarity of the warn-
ings and the directions, and the ability
of the user or purchascr to comprehend
and thereby to avoid misuse.

[16] To a limited extent these fac-
tors were considered by the Hearing Ex-
aminer; but again, we believe he implic-
itly adopted a test which was more strict
than Congress intended. Ile appears to
have accepted the expert’s view that
“the general public” is incapable of fol-
lowing instructions. That view would
Jjustify—indeed, might require—exelu-
sion of all economic poisons from home
use, Of greater importance, it is con-
trary to the premise which Congress
must have accepted in the cnactment of

kitchen cupboards which do not have
products contained thercin which would
be extremely detrimental to people if
misused. In the case on appeal the evi-
dence amply supports a misuse of the
product in the Alamogordo situation.
The fact that misuse may resnlt in dam-
age does not in my opinion make a
product imminently hazardous in the ab-
snce of an evidentiary showing that
such misuse is frequent or was reason-
ably likely to oceur.” Id. ut 1164,
The case was ultimately decided on pro-
vedural grounds unrelated to the obvious
distinetion between proper use and misuse
klentified by those two judges.

$6. Nimilarly, in our view, respondent has
adwuate power to require the «limination
of possible ambiguity in the labeling of
& Jangerous product. Thus, for example,
it a warning to keep a product away from
vhillren was contradicted by = label di-
wviing its use in places norinally fre-
queated by children, he could require ap-
yevpriate revisions, such as s more em-

FIFRA. A statute which is Primarily 5
regulation of labels necessarily assume,
that the general public does heed warn.
ings. We believe a fair respect for the
statute requires rejection of a test of
misbranding predicated on total illitera-
¢y or universal disregard of instructions,

[17-18] The adequacy of a label will,
of course, be affected by the nature of
the message to be conveyed and the abijj-
ity of the reader to comprehend ity
meaning. Thus, if a product is not safe
unless intricate or esoterie instructions
printed in small type are followed with
precision, use by laymen, even if reason-
ably careful, would create an obvious
risk of injury to man’¢ On the other
hand, a conspicuous “POISON—KEEP
AWAY FROM CHILDREN” warning in
large red letters, prominently accompa-
nied by skull and crossbones Symbols,
conveys a message which even the illit-
erate can understand. Disregard of
such a simple warning would certainly
constitute gross negligence.

[20] It is not our function, however.
to articulate in the first instance the
standards which may support a finding
of misbranding based primarily on evi-
dence of misuse.5” The agency must di-

phatic warning against use if there is any
possibility of access by children. In
this connection it should be noted that
even in tragic imstances of “misuse” by
small children, the relevant “misuse” to be
avoided is that of adults who fail to take
proper precaution against the danger that
children may have access to the product.
If an adult purchaser’s use of a product
in accordance with directions creates a
significant danger of harm to children, ob-
viously the registrant could not defend on
the ground that the child was guilty of
“misuse.”

57. An example of a possible standard is
suggested in footnote 6 to the opinion of
the Judicial Officer in-the proceeding cn-
titled In re Hari Kari Lindane Pellets
et al., LF.&R. Docket No. 6, in which he
stated: *‘Counsel's argument that all lin-
dane products pose n threat of accidental
ingestion by children was apparently dis
missed on the ground that the Act re
quires only a label that will be a caution
to the hypothetical ‘prudent man.’”
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rect its attention to that problem in its
sdministration of a statute which is
principally a regulation of labels rather
<han substances. We are persuaded that
it has not yet done so but instead has in-
discriminately applied a balancing test
which is appropriate as a measure of
proper use to this case which primarily
involves misuse.

We express no opinion on whether the
evidence in this record discloses such a
robability of misuse of petitioner’s
product that a finding of “misbranded”
would be supportable under standards
consistent with FIFRA. Nor, of course,
do we express any opinion on the policy
issue of whether phosphorous paste
ahould be banned from the home envi-
ronment regardless of whether or not
the products are misbranded within the
meaning of FIFRA. We are persuaded,
however, that the tests of misbranding,
15 the extent that they have been articu-
tated, employed in this proceeding go be-
yond the authority which Congress has
deiegated to the agency in FIFRA.

{21,22] In reaching this conclusion
wv have considered respondent’s reliance
on the “commonly recognized practice”
thrase found in § 135(z) (2) (g), as
mnell as the standard which assumes use
in compliance with directions. Perhaps

Or, na a Hearing Examiner has stated it:
*The labeling of an economic poison
deals with the means by which communi-
ention is established between the regis-
trant and the user. In bulk, that means
1 communication by language; and
wuictimes by symbols. The first step
to be taken is a determination of the
ommunicatee—must labels be address-
~l to those of all ages; to those of all
degrees of understanding—, ete. As I
sce it, FIFRA requires a labeling that
has as its communicatee the well-known
reasonably-prudent-man. If labeling can
be readily and clearly understood by the

the phrase indicates that whenever mis-
use occurs with sufficient frequency to
be considered a common practice, a find-
ing of misbranding is required. Such
an interpretation, however, would attach
no significance to the word “recognized.”
We believe a fair reading of the
phrase relates to common practices
which are “recognized” in the sense that
they are approved by widespread custom
or practice.58 In this case there has been
no finding that misuse of Stearns Paste
is either a common practice or a com-
monly recognized practice; furthermore,
this provision would be inapplicable to
the use of the paste as a rat poison,
since subsection (g) does not apply to
rodenticides.

[23] We therefore hold that the can-
cellation orders must be set aside. Aft-
er developing and articulating standards
consistent with the authority delegated
by FIFRA for determining when a label
inadequately avoids the danger of harm-
ful misuse, respondent may again pro-
pose cancellation of petitioner’s registra-
tions. Since the propriety of adducing
additional evidence cannot be determined
until the standards have been articulat-
ed, we express no view on whether or
not the record should be reopened. We
merely hold that petitioner’s prima facie
case has not yet been overcome.

reasonably prudent man it should suf-
fice to meet FIFRA’s obligation to pro-
vide protection in the use of an economic
poison., . . .” In re Conti-
nental Chemiste Corp., I.LF.&R. Docket
No. 5 (Sept. 20, 1971), p. 9.

We, of course, express no opinion on these

or other possible standards.

58. Frequency of misuse might nevertheless
demonstrate that the warning statements
required by § 135(z) (2) (d) might be in-
adequate. See the excerpt from Judge
Pell’'s dissent in Nor-Am quoted in note
55, supra.
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sive terh ‘khould,” but they also used
the improper terms “will” and “cannot,”
which rendered them erroneous under
the substantive law of the Arizona Con-
stitution. The jury could have been mis-
led or confused over whether contributo-
ry negligence was 2 mandatory or per-
missive consideration. Subsequently, the
trial judge specifically called the jury’s
attention to the error and to the correct
law of the State of Arizona. He dis-
tinctly and particularly pointed out what
the law was and, in our opinion, left no

doubt in the minds of the members of .

the jury on that point. Clear and unmis-
taksble words were used in his curative
instructions, and the error itself was not
repeated or emphasized.

[14, 15] Accordingly, we hold that the
trial judge’s erroneous instructions were

properly and effectively cured. To fol- .

low appellants’ advocacy of a rule of ab-
solute incurability of “an erroneous in-
struction on contributory negligence
would not only frustrate the purpose of

" Rule 51 of the Federal Rules of Civil

Procedure, but would also diminish the
integrity of the federal jury trial system.

(16, 17] Further, we are not per-
suaded that the curative instructions of
the trial judge unduly emphasized con-
tributory negligence to the jury. The
first curative instruction, although neces-
sary to properly state the Arizona law,
was concise in pointing out the error in
one sentence and correcting it in anoth-
er. The second curative instruction was
also concise and repeated the correct
statement on cofitributory negligence
merely in the context of an instruction
on proximate cause, the instruction hav-
ing been requested by appellants. It
may be observed that there is no re-
quirement that 2 charge on proximate
cause accompany each charge on contrib-
utory negligence. Bass v. Dehner, 103
F.2d 28, 35 (10th Cir.), cert. denied, 308
U.S. 580, 60 S.Ct. 100 84 L.Ed. 486
(1939). Considering the instructions as a
whole as they were finally presented to
the jury, we find no error.

Family Purpose Doctrine

{18,191 The remaining contention of
appellants is that the trial judge erred in
directing a verdict in favor of the de-
fendant-driver's parents on the Dbasis
that the defendant-driver’s parents were
entitled to judgment as 2 matter of law
under the family purpose doctrine. That
doctrine placeé derivative liability upon a
family head who controls the use of or
furnishes an automobile to a member of
the family. Pesqueira [sic] v. Talbot, 7
Ariz.App. 476, 441 P.2d 73 (1968). How-
ever, in the absence of primary liability,
there can be mno. derivative liability.
Thus, the propriety of the directed ver-
dict has been rendered moot by our af-
firmance of the judgment of no primary
liability.

The judgment of the district court is
affirmed.

Affirmed.
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A private citizen moved to intervene.
The United States District Court for the
Northern District of Indiana, Hammond
Division, Allen Sharp, J., 62 F.R.D. 31,
denied motion to intervene, and private
eitizen appealed. The Court of Appeals,
Stevens, Circuit Judge, held that com-
plaint of the Board, which sought to
abate pollution of the Grand Calumet
river, was sufficient to give district court
jurisdiction to decide whether the Board
was entitled to some relief as a matter
of federal common law, and that such
action was not an action to require com-
pliance with a “standard, limitation or
order” within meaning of 1972 Federal
Water Pollution Control Act, and thus
private citizen was not entitled to inter-
vene.

Affirmed.

1. Courts &=405(2)
Question whether district court had

jurisdiction of underlying claim would be -

answered by reference to allegations in
the amended complaint, unaided by addi-
tional allegations in pleadings submitted
in support of motion to intervene. Fed-
eral Water Pollution Control Act
Amendments of 1972, §§ 101 et seq.,
505(a), (b)(1)B), 83 U.S.C.A. §§ 1251 et

seq., 1365(2), (b)(1)(B).

2. Courts &=284(2)

Federal question jurisdiction will
support claims founded upon federal
ecommon law as well as those of a statu-
tory origin. 28 U.S.C.A. § 1331(a).

3. Navigable Waters =35

Complaint of state Stream Pollution
Control Board, which sought to abate
pollution of the Grand Calumet river,
and which alleged that defendant’s in-
dustrial plant had discharged cyanide
and ammonia nitrogen into the river in
quantities exceeding limits specified by
the Board’s regulations, was sufficient to
give district court jurisdiction to decide

whether the Board was entitled to some.

relief as a matter of federal common
law.

4. Federal Civil Procedure &==315

State Stream Pollution Control
Board’s action to abate a nuisance as a
matter of federal common law was not
an action to require compliance with a
“standard, limitation or order” within
meaning of 1972 Federal Water Pollu-
tion Control Act, and thus private citizen
was not entitled to intervene. Federal
Water Pollution Control Act Amend-
ments of 1972, §§ 301(a), 505(b)(1)(B),
(f), 33 U.S.C.A. §§ 1311(a), 1365(b)1)(B),

(0.
See publication Words and Phrases
for other judicial constructions and
definitions. - :

5. Navigable Waters &35

Congress, in enacting Federal Water
Pollution Control Act Amendments of
1972, intended to require step-by-step
improvement in quality of discharged ef-
fluent, rather than a zig-zag course with
total purity demanded forthwith only to
be succeeded by varying stages of impu-
rity. Federal Water Pollution Control
Act Amendments of 1972, §§ 101(a)}1),
301(a), (bY1)(AX1), (2)(A)X{), 505(f), (£)(1-
6), 33 U.S.C.A. §§ 1251(a)(1), 1311(a),
(bXI}AXE), (2XAX1), 1365(f), (£)(1-6).

6. Navigable Waters &35
Congress, in enacting Federal Water
Pollution Control Act Amendments of

. 1972, carefully created a two-phased pro-

gram for moving American industry to-
ward eventual goal of a total absence of
all water pollution by 1985, and did not
intend that, until administrator of feder-
al Environmental Protection Agency pro-
mulgated 1977 emission standards, any
discharge was to be unlawful. Federal
Water. Pollution Control Act Amend-
ments of _ 1972, 88 101(a)(1),
301(b)(1)(A)1), (2)(A)i), 383 U.S.CA.
§§ 1251(a)(1), 131L(bYINAXD), (2)AXI).

’

Zarko Sekerez, pro se.

Theodore L. Sendak, Atty. Gen., Mi-
chael T. Schaefer, Deputy Atty. Gen., In-
dianapolis, Ind., Henry L. Pitts, Chicago,
I, G. Edward McHie, Hammond, Ind,,
for appellee.
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Before STEVENS, SPRECHER and
TONE, Circuit Judges.

STEVENS, Circuit Judge.

Appellant, a private citizen, asks us to
reverse an order denying his motion to
intervene in a common law public nui-
sance action brought by the Stream Pol-
lution Control Board of the State of In-
diana against U. S. Steel Corporation.
The questions presented are (1) whether
the federal distriet court has jurisdiction
of the underlying nonstatutory claim
and, if so, (2) whether appellant has a
statutory right to intervene pursuant to

1. Pub.L.No.92-500, 86 Stat. 816. Section
*505(b)(1}(B) is codified as 33 U.S.C.
§ 1365(b)(1XB) (Supp. 11, 1972). Because of
their relevance, we quote subparagraphs (a)
and (b) of § 1365 in full:

“§ 1365. Citizen suits.

(a) Authorization; jurisdiction.

Except as provided in subsection (b) of

this section, any citizen may commence a civil
action on his own behalf—

(1) against any person (including (i) the
United States, and (ii) any other govern-
mental instrumentality or agency to the ex-
tent permitted by the eleventh amendment
to the Constitution) who is alleged to be in
violation of (A) an effluent standard or lim-
itation under this chapter or (B) an order
issued by the Administrator or a State with
respect to such a standard or limitation, or

(2) against the Administrator = where
there is alleged a failure of the Administra-
tor to perform any act or duty under this
chapter which is not discretionary with the
Administrator.

The district courts shall have jurisdiction,
without regard to the amount in controversy
or the citizenship of the parties, to enforce
such an effluent standard or limitation, or
such an order, or to grder the Administrator

to perform such act or duty, as the case may .

be, and to apply any appropriate civil penal-
ties under section 1319(d) of this title.
(b) Notice.
No action may be commenced—
(1) under subsection (a)(1) of this sec-
tion—
(A) prior to sixty days after the plaintiff
has given notice of the alleged violation (i)
to the Administrator, (ii) to the State in
which the alleged violation occurs, and (ii)
to any alleged violator of the standard limi-
tation, or order, or
(B) if the Administrator or State has
commenced and is diligently prosecuting a
civil or criminal action in a court of the

§ 505(b)(1)(B) of the Federal Water Pol-
lution Control Act Amendments of 1972

The Board’s amended complaint in-
vokes the district court’s federal question

-jurisdiction pursuant to 28 U.S.C.

§ 1331(a)2 It characterizes this case as
“an action to abate pollution of the
Grand Calumet River, a navigable
stream and tributary of Lake Michigan,
a body of interstate water.” Specifical-
ly, the Board alleges that defendant’s
industrial plant in Gary, Indiana, has dis-
charged cyanide and ammonia nitrogen
into the river in quantities which exceed
the limits specified by the Board’s regu-
lations® In its prayer for relief, the

United States, or a State-to require compli-
ance with the standard, limitation, or order,
but in any such action in a court of the
United States any citizen may intervene as
a matter of right.

(2) under subsection (2)(2) of this section
prior to sixty days after the plaintiff has
given notice of such action to the Adminis-
trator,

except that such action may be brought im-
mediately after such notification in the case of
an action under this section respecting a vio-
lation of sections 1316 and 1317(a) of this
title. Notice under this subsection shall be
given in such manner as, the Administrator
shall prescribe by regulation.”

2. That section provides:
“(a) The district courts shall have 6riginal
jurisdiction of all civil actions wherein the
matter in controversy exceeds the sum or
value of $10,000, exclusive of interest and
costs, and arises under the Constitution,
laws, or treaties of the United States.”

Paragraphs 1 and 3 of the amended complaint
allege that the amount in controversy exceeds
$10,000, exclusive of interest and costs.

t

3. For several years the Board has been trying

to compel defendant to minimize these dis-

-~charges. In 1967 it promulgated water quali-

ty standards. which it claims U. S. Steel has
violated. In 1970 the Board held an adminis-
trative hearing and ordered defendant to in-
stall new water treatment facilities; its order
was set aside by the Indiana courts as not
supported by adequate findings of fact.

In 1973 the Board commenced this litiga-
tion. Inm its original complaint it invoked the
jurisdiction of the federal court pursuant to 28
U.S.C. § 1332, alleging that the parties were
of diverse citizenship. 1In that complaint, the
Board alleged violations of its own regulations
and asked the federal court to impose the

statutory penalties authorized by Indiana law.
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Board asks the federal court to order
defendant to abate its pollution of the
Grand Calumet River, to enter judgment
in the amount of $80,000 (representing
penalties authorized by Indiana statute),
and to grant “all other proper relief in
the premises.”

Appellant, a private citizen of Indiana,
moved to intervene, alleging that his in-
terests in the waters of Lake Michigan
and the environment of the State of In-
diana may be adversely affected by
these proceedings. He adopted the
Board’s allegations and, in addition, al-
leged that defendant was causing oil to
accumulate in the river and that its dis-
charges were polluting Lake Michigan.
He claimed “an unconditional right to
intervene” pursuant to § 505(b}1}B).

The district court denied the motion to
intervene, holding that the nuisance ac-
tion was not brought to require compli-
ance with an effluent standard or limita-
tion promulgated pursuant to the Feder-
al Water Pollution Control Act Amend-
ments of 1972 (hereinafter “the 1972
Act”), and therefore that § 505(b)}(1)XB)
of that Aect did not grant appellant a

right to intervene. The district court

also denied U. S. Steel’s motion to dis-
miss, holding that the jurisdictional ques-
tion was answered by the unanimous
opinion of the Supreme Court in Illinois
v. City of Milwaukee, 406 U.S. 91, 92
S.Ct. 1385, 31 L.Ed.2d 712. We affirm.

I.

[1] Before reaching the question
whether appellant has a statutory right

Subsequently, the Board filed the amended
complaint which is before us, which includes
the “federal common law” nuisance claim
discussed in the text.

-»
4. For example, in his “Amended Pleading of
Intervenor,” appellant alleged:

“(12) Petitioner is a person having an
interest in the waters of Lake Michigan in
that he uses said waters for fishing and
said interest is being adversely affected in
that said waters are being polluted by the
defendant and the fish are being poisoned

by the defendant. !

to intervene we must decide whether the
district court has jurisdiction of the un-
derlying claim. For, as defendant ar-
gues, if it is apparent from the record
that jurisdiction is lacking, we must or-
der the action dismissed.® Moreover, the
jurisdictional question must be answered
by reference to the allegations in the
amended complaint, unaided by the addi-
tional allegations in pleadings submitted
in support of the motion to intervene:
See Pianta v. H. M. Reich Co., Inc., 77
F.2d 888, 890 (2d Cir. 1935).

The Board’s amended complaint, un-
like appellant’s pleadings, contains no al-
legation of pollution of Lake Michigan.
Nor do the pleadings contain any allega-
tion that the interests of any sovereign,
or of the citizens of any state other than
Indiana, have been affected by defend-
ant’s discharges. The jurisdictional
question in this case is therefore not nec-
essarily answered by the holding of the
Supreme Court in Illinois v. City of Mil-
waukee, 406 U.S. 91, 92 S.Ct. 1385, 31
L.Ed.2d 712.

[2] That case does, however, unequiv-
ocally confirm “ that § 1331 jurisdiction
will support claims founded upon federal
common law as well as those of a statu-
tory origin.” Id. at 100, 92 S.Ct. at 1391.
Moreover, that opinion expressly authe-
rizes the federal courts to fashion a fed-
eral common law of public nuisance to
resolve controversies involving the im-
pairment of the environmental interests

of one state by sources outside its do- .

main.®

“(13) Petitioner is a person having an
interest which is or may be adversely af-
fected in that the discharge of acids and
other industrial wastes into the waters of
Lake Michigan by the defendant is a threat
to petitioner’s health and the health of his
family.” o

5. See Carson v. Allied News Co., 511 F.2d 22
(7th Cir. 1975).

6. See, e. g, thé Court’'s express approval of
the decision in State of Texas v. Pankey, 441
F.2d 236 (10th Cir. 1971). See 406 U.S. at
103, 107 n. 9, 92 S.Ct. 1385.
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Of greater relevance to this case are
the repeated references to the control-
ling importance of federal law applicable
to the pollution of “interstate or naviga-
ble waters.”? Those references may
well imply that the federal common law
of public nuisance extends to all of our
navigable waters, and perhaps to all
tributaries of interstate waters. We
cannot tell from the Court’s opinion,
however, whether, apart from statute,
the federal interest in navigability would
support a nuisance action without any
allegation of interference with naviga-
tion, or whether the interest in the puri-
ty of interstate bodies of water is suffi-
cient to justify nonstatutory federal pro-
tection of all tributaries. We need not,
however, resolve such questions to decide
the precise jurisdictional issue before us.

The question we must decide is not
whether the amended complaint states a
cause of action for which relief can be
granted, but rather whether the com-
plaint raises substantial questions which
only a federal court may finaily answer.
As the Supreme Court neid in Beit v

Hood:

Whether the complaint states a cause
of action on which relief could be
granted is a question of law and just
as issues of fact it must be decided
after and not before the court has as-
sumed jurisdiction over the controver-
sy. * * * The previously carved
out exceptions are that a suit may

7. Id. at 99, 102, 104, 92 S.Ct. 1385.

8. “[IIt is not only the character of the parties
that requires us to apply federal law.
As Mr. Justice Harlan indicated for the
Court in Bango Nacional de Cuba v. Sabba-
tino, 376 U.S. 398, 421-427 [84 S.Ct. 923,
936--940, 11 L.Ed.2d 804], where there is an
overriding federal interest in the need for a
uniform rule of decision or where the con-
troversy touches basic interests of federal-
ism, we have fashioned federal common
law.” 406 U.S. at 105 n. 6, 92 S.Ct. at
1393. (Citations omitted).

9. While U. S. Steel argues that the applica-
tion of this federal common law depends on
the existence of a conflict between sover-
eigns, we note that, with one exception, the
federal district courts have permitted the fed-
eral government to utilize this federal com-

sometimes be dismissed for want of
jurisdiction where the alleged claim
under the Constitution or federal stat-
utes clearly appears to be immaterial
and made solely for the purpose of
obtaining jurisdiction or where such a
claim is wholly insubstantial and frivo-
lous.

327 U.S. 678, 682683, 66 S.Ct. 778, 776, .

90 L.Ed. 939. . ..

[3] The amended complaint in this
case purports to state both a claim under
Indiana law and a claim under federal
common law. We may assume, as de-
fendant argues, that the attempt to re-
cover statutory penalties for violation of
the Board’s regulations is not a “civil
action” over which the federal court
would have independent jurisdiction.
Nevertheless, we cannot fairly conclude
from the pleading itself that the federal
claim is merely colorable and asserted
solely for the purpose of conferring ju-
risdiction on the district court to decide
the state law issues. Nor, in view of the
hroad . langpage used by the Supreme

_Court in the City, of Milwaukee opinion,
with particular reference to its emphasis

on the federal interest in uniformity in
dealing with the pollution of interstate
or navigable waters® can we character-
ize the Board’s federal claim as “wholly
insubstantial and frivolous.”® Surely
enough has been alleged to give the dis-
trict court jurisdiction to decide whether
the Board is entitled to some relief as a
matter of federal common law.!?

mon law ‘as a basis for pollution-abatement
actions. See United States v. Stoeco Homes,
Inc., 359 F.Supp. 672 (D.N.J.1973); United
States v. United States Steel Corp., 356
F.Supp. 556 (N.D.II.1973); United States v.
Ira S. Bushey & Sons, Inc.,, 346 F.Supp. 145
(D.Vt.1972). Contra, United States v. Lind-
say, 357 F.Supp. 784 (E.D.N.Y.1973). In
United States v. Lindsay, the district court
stated that City of Milwaukee was addressed
to situations involving suits between states.
357 F.Supp. at 794. The court had an-
nounced. earlier, however, that it was not de-
ciding this question at this time. 357 F.Supp.
at 793-794.

10. We need not decide, consequently, whether
the 1972 Amendments and the regulations
promulgated thereunder have acted to “pre-
empt the field of federal common law of nui-
sance,” in Justice Douglas’ words. 406 U.S.

et S
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The district court correctly assumed
jurisdiction of the controversy. Whether
it correctly held that the amended com-
plaint stated a federal cause of action is
a question which is not properly before
us on this appeal.

II.

[4] Under 33 U.S.C. § 1365(b)(1)(B),
appellant, as a private citizen, is entitled
to intervene if, and only if, the underly-
ing action was commenced and is being
prosecuted to require compliance with a
“standard, limitation, or order” within
the meaning of the 1972 Act. . We hold
that an action to abate a nuisance as a
matter of federal common law is not
such an action and that the motion to
intervene was therefore correctly denied.

The term “effluent standard or limita-
tion under this chapte_r” is defined in

at 107, 92 S.Ct. at 1395. Prior to the promul-
gation of effluent limitations, this possibility
had been rejected by several courts. People
of the State of Illinois ex rel. Scott v. City of
Milwaukee, Wisconsin, 366 F.Supp. 298, 299
301 (N.D.I.1973); United States v. Ira S.
Bushey & Sons, Inc., 363 F.Supp. 110, 119~
120 (D.Vt.1973); United States v. United
States Steel Corp., 356 F.Supp. 556, 558-559
(N.D.I11.1973). i

" 11.  Subsection () reads as follows:

“For purposes of this section, the term
‘efftuent standard or limitation under this
chapter’ means (1) effective Juty 1, 1973,
an unlawful act under subsection (a) of
section 1311 of this title; (2) an effluent
limitation or other limitation under section
1311 or 1312 of this title; (3) standard of
performance under section 1316 of this ti-
tle; (4) prohibition, effluent standard or
pretreatment standards under section 1317
of this title; (5) certification under section
1341 of this title; or (6) a permit or condi-
tion thereof issued under section 1342 of
this title, which is in effect under this chap-
ter (including a requirement applicable by
reason of section 1323 of this title).” 33
U.S.C. § 1365().

12. Section - 1312 provides for the establish-
ment of a stricter effluent limitation in areas
where those defined by § 1311(b) are inade-
Quate to maintain a water quality Ievel
“which shall assure protection of public water
supplies, agricultural and industrial uses” and
other important uses. No such stricter limi-
tation has, to our knowledge, been established
for this U. S. Steel facility. Thus, the refer-
ence in § 1311(a) to § 1312 is inapplicable
here,
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subsection (f) to include “an unlawful
act under subsection (a) of section 1311
of this title.”! That subsection (i. e,
§ 1311(a)) provides that:

Except as’ in compliance with this
section and sections 1312, 1316, 1317,
1328, 1342, and 1344 of this title, the
discharge of any pollutant by any per-
son shall be unlawful.

Appellant does not argue that defendant
has failed to comply with any of the
enumerated sections of the Act except
the remaining portion of § 1311. The
other sections are plainly inapplicable.l2
The remainder of § 1311, in brief, pro-
vides a timetable for the promulgation
of various effluent limitations to become
effective, in some cases no later than
July 1, 1977, and in others no later than
July 1, 19832  Appellant argues that de-

Similarly inapplicable are §§ 1316, 1317,
and 1328 which provide for effluent limita-
tions for new point sources, special toxic pol-
lutants, and for discharges associated with an
approved aquaculture project. Nor would U.
S. Steel have to obtain a permit containing
the standards set forth in § 1344 for the dis-
charge of dredged or fill material.

Thus, the only sections with which U. S.
Steel need comply are § 1311(b), which
defines effluent limitations for existing point
sources, and § 1342, which establishes a per-
mit program to ensure the observance of
§ 1311(b)’s standards. The E.P.A. has, how-
ever, issued permits to major pollution
sources even before the issuance of the rele-
vant effluent limitations guidelines. See T.
Arnold, Effluent Limitations and NPDES, 15
B.C.Ind. & Com.L.Rev. 767, 772-773 (1974);
33 U.S.C. § 1342(a)(1). Neither U. 'S. Steel
nor Sekerez has informed us, however, that
the Gary facility had in fact received a permit
at the time of these discharges in early 1973.
Thus, we assume that these discharges did
not violate the terms of any federal permit.
Similarly, as the record contains no allegation
to the contrary, we assume that U. S. Steel
has made proper application for a discharge
permit, thus shielding it from liability for dis-
charges in the absence of a permit under 33
U.S.C. § 1342(k). See generally, Natural Re-
sources Defense Council, Inc. v. Train, 510
F.2d 692, at 696 (D.C.Cir., 1974).

13. Pursuant to 33 U.S.C. § 1314(b), the Ad-
ministrator of the federal Environmental Pro-
tection Agency is responsible for promulgat-
ing guidelines to establish the effluent stand-
ards or limitations called for throughout the

' amendments. Section 1311(b) requires that
existing point sources achieve, by 1977, an
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fendant could not possibly be in compli-
ance with any such limitation before it
has been promulgated; ergo, he argues,
before an applicable limitation takes ef-
fect, defendant is totally prohibited from
discharging any pollutant into the river.
Since the amended complaint seeks
abatement, he therefore contends that it
is an action to require compliance with
the 1972 Act.M

On its face, § 1365(f) does not support
Sekerez’ position. The term “effluent
standard or limitation under this chap-
ter” is defined as an unlawful act under
subsection (a) of section 1311 of Title 33
only “effective July 1, 1973.” See n. 11,
supra. The amended complaint herein
refers to discharges by the Gary facility
on April 12, April 19, April 26, and May
9, 1978, all well before the crucial July 1,
1978, date. Thus, § 1365(f)(1) is not
available to Sekerez. As the relevant
limitations, standards of performance,
prohibitions, certifications, and permits
referred to in § 1365(f)(2)—(6) either had
not been promulgated as of the dates of
the discharges or are not applicable here
(see n. 12, supra), the underlying action
cannot be one to require compliance with

effluent limitation “which shall require the
application of the best practicable control
technology currently available” and, by 1983,
an effluent limitation “which . . . shall
require application of the best available tech-
nology economically achievable for such cate-
gory or class, which will result in reasonable
further progress toward the national goal of
eliminating the discharge of all pollutants.”

The effluent limitations defined in § 1311(b)
are to be incorporated into the discharge per-
mits issued each point source under 33 U.S.C:
§ 1342(a)(1).

At the time the underlying suit was brought
by the Stream Pollution Coiftrol Board, the
Administrator of the E.P.A. had not promul-
gated the effluent limitation guidelines that
would establish the permissible emissions by
the class or category of point sources of
which this U. S. Steel facility is a member.
Subsequently, on February 19, 1974, notice of
proposed effluent limitation guidelines for the
iron and steel manufacturing point source cat-
egory was given. 39 Fed.Reg. 6484 (1974).
These proposed limitations were adopted by
the Administrator on June 28, 1974, as 40
C.F.R. Part 420. 39 Fed.Reg. 24114 (1974).
We assume, arguendo, that these limitations

a standard, limitation, or order, the pred-
jcate for intervention under §
1365(b)(1)(B).

Even assuming, however, that the
amended complaint can be read to refer
to dis¢harges continuing beyond July 1,

1978, and therefore into the time period -

to which § 1365(f)(1) applies, there are at
least two reasons why appellant’s argu-
ment is unacceptable. First, § 1311(a)
speaks in terms of compliance with sec-
tions of the statute, rather than compli-
ance with an effluent standard or limita-
tion. We think defendant is in compli-
ance with the statute as long as it does
not violate any of its provisions. Since
its discharges cannot violate any effluent
standard or limitation until after such a
standard has become effective, defend-
ant’s earlier discharges are not prohibit-
ed by the Act; defendant is therefore in
compliance with the statute.’®

[5,6] Second, appellant’s construction
of the statute is dramatically at odds
with the entire legislative scheme.®* Un-
der appellant’s view, the promulgation of
an effluent standard would be tanta-
mount to a license to pollute, rather than

a required curtailment of an existing in-’

are applicable to the source involved in this
case. While 33 U.S.C. § 1314(b) had required
the Administrator to adopt such regulations
within one year of October 18, 1972, his fail-
ure to do so led to the issuance of a court
order in Natural Resources Defense Council v.
Train, 6 E.R.C. 1033 (D.D.C.1973), aff’d, 510
F.2d 692 (D.C.Cir., 1974).

14. Appellant’'s argument’ assumes that the
Board's amended complaint seeks total cessa-
tion of defendant’s discharges of cyanide and
ammonia nitrogen. Although this is, at best,
a doubtful reading of the amended complaint,
we assume arguendo that it is a correct inter-
pretation of the Board's prayer for relief.

15. Similarly, U. S. Steel cannot violate the
terms of a discharge permit until one has
been issued.

16. For a general review of the provisions of
the 1972 amendments see Comment, The Fed-
eral Water Pollution Control Act Amend-
ments of 1972, 1973 Wis.L.Rev. 893 (1973);
Comment, the Federal Water Pollution Con-
trol Act Amendments of 1972, 14 B.C.Ind. &
_Com.L.Rev. 672 (1973).
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dustry practice. For, under his view,
discharges are totally prohibited until
the effluent limitation becomes effective,
and thereafter permitted in amounts not
exceeding the licensed level. It is mani-
fest that Congress intended to require
step-by-step improvement in the quality
of discharged effluent,’” rather than a
zigzag course with total purity demand-
ed forthwith only to be succeeded by
varying stages of impurity.

Judge Sharp’s order deny'mg the mo-

tion to ‘intervene is
Affirmed.
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UNITED STATES of America,
Piaintiff-Appellee,

Y.

Antonio QUESADA, Alfredo Flores,
a/k/a Ali and Maritza Brezot,
Defendants-Appellants.

No. 74-2881.

United States Court of Appeals,
Fifth Circuit.

May 7, 1975.
Rehearmg' Denied June 11, 1975.

Defendants were convicted in the
United States District Court for the
Southern District of Florida, James Law-
rence King, J., of conspiracy to receive,
conceal, buy and sell unlawfully import-
ed heroin, and they appealed. The Court

17. The 1977 standard requires ‘“the applica-
tion of the best practicable control technolo-
gy currently available,” 33 US.C. §
1311(b)(1)(A)(). The 1983 standard re-
quires *“‘application of the best available tech-
nology economically achievable for such cate-
gory or class, which will result in reasonable
further progress toward the national goal of
eliminating the discharge of all pollutants,” 33
U.S.C. § 1311(b)2)(A)).

33 U.S.C. § 1251(a)X1) defines “the national
goal that the discharge of pollutants into the
navigable waters be eliminated by 1985

UNITED STATES v. QUESADA 1043
Cite as 512 F.2d 1043 (1975)

of Appeals, Clark, Circuit Judge, held
that defendant’s allegation that he was
kidnapped by government agents and
brought into the United States did not
defeat the district court’s personal juris-
diction; that the evidence was sufficient
to support the conviction; that the sepa-
rate indictments of two. coconspirators
did not render said coconspirators una-
vailable to defendant as witnesses and
did not bar use of their statements
against defendant; and that defendants
were not so prejudiced by the conduct of
the Government’s attorney in talking to

a prosecution witness that a mistrial’

should have been declared or the wit-
ness’ testimony stricken.

Affirmed.

1. Criminal Law &=99 .
In prosecution for conspiracy to re-
ceive, conceal, buy and sell unlawfully

imported heroin, assertion that defend- .

ant was kidnapped by government
agents and brought into United States
could not defeat personal jurisdiction of
district court, notwithstanding conten-
tion that kidnapping would violate de-

- fendant’s right to be free of unlawful

searches and seizures and right to due
process. U.S.C.A.Const. Amends. 4, 5.

2. Conspiracy <=47(12)

Evidence, including testimony that
defendant referred to substance distrib-
uted by him as “very best” heroin, was
sufficient to sustain conviction of con-
spiracy to receive, conceal, buy and sell
unlawfully imported heroin. Narecotic
Drugs Import and Export Act, § 2(b-d,
), 42 Stat. 596 as amended.

These provisions make it clear that Con-
gress, which very carefully created a two-
phased program for moving American indus-
try toward the eventual goal of a total ab-
sence of all water pollution by 1985, did not
intend that, until the Administrator promul-
gated the 1977 emission standards, any dis-
charge was to be unlawful. It would be iron-
ic indeed if the promulgation of such stand-
ards, incorporating as they must “the best
practicable control technology currently avail-
able,” acted to move us away from, rather
than nearer to, this eventual goal.
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