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Be it enacted by the Sonate and House of Representatives of

the United States of America in Congress assembled, That this

Act may be cited as the "Ai’i#tion Act of 1975."

SEC. 2. Except as otherwise specifigc:l, wherever in this
Act an amendment is expressed in terms q"f an amendment to a
section or other provision, the reference shall be considered to

be made to a section or other provision of the Federal Aviation

Act of 1958, as amended,
Definitions

SEC. 3. Section 101 as amended, is- further amended by
renumbering paragraphs (2) through (19) as paragrapns {3}
through (20) and by inserting therein the following new paragraph:

'"(2) 'Advance-purchase charter trip' means a charter
trip arranged pursuvant to a contract between an air carrier of
foreign air carrier and a person authorized by the Roard to
act as a charter px’ganizer, and sold by such charter orgzanizer,
t‘o members of the general pub.lic on -an advance purchase basis
in accordance with regulations preséribed by the Eoard.. Such
regulations may not require that .participantsi' purchace the
transportation or pay any deposit more than thirﬁ_y.days prior

to departure, prohibit the charter organizer from selling up to
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twenty-five percent of the seats at any time priér to the departure
date, require a prorated price, prevent the organizer from
assuming the commercial risk of‘the venture, require that the
trii) exceed three days in the Western Hef%iSpheAré or seven days
in other areas, or otherwise unduly restricét the availability of
such charters."

(b) Section 10l is further amended by renumbering
paragraph (20) as that paragraph was numbered prior td the
enactmcrant of this section as paragraph (22) and paragraphs (21);
through (36) as paragraphs (23) through (38), and by inserti'ng
therein the. following new paragraph: o

"(21) 'Inclusive tour charter trip' means a charter trip
‘which combines air transportation, pursuant ’to a contract between
an air carrier or foreign air carrier and a person authorized
by the Board to sell inclusive tours, ‘and land arrangements at
one‘or more points of destination, sold to members of the public
at a price which is not unjust or unreasonable for the charter
air transportation plus a charge for land arrangements and subject
to such other requirements not in(;onsistent herewith as the Board

shall by regulation prescribe to assure that “such charter trips

do not substantially impair essential scheduled Service."



(c) Paragraph 34 of section 10l as that section was
numbered prior to the enactment of this section is amended
as follows: -

""(36) 'Supplemental air transporta’ti'on' means charter

.

. ) .
trips, including advance-purchase charter-trips, inclusive

tour charter trips, and other types of charter tri'ps in air \
transportation, rendered pursuant to a certificate of public
convenience and necessity issued pursuant to section 401(d)(3) |
of this Act.f Nothing in this paragraph shail permit a
supplemental air carrier to sell or offer for sale an inclusive
tour in air transportation by selling or “offering ‘for sale
individual tickets directly to rnembe'rs of the general public,
but a supplemental air carrier may control or be under the
control of a person authorized by the Board to make such sales,
if such control has been approved by ‘the Board pursuant to
sections 408 and 409 of this Act."

Declaration of Policy

SEC. 4. Section 102 is amended to read as follows:

"Declaration of Policy: The Board

"SEC. 102, In the exercisc and performance of its powers and
dutics under this Act, the Board shall consider .the following,
among other things, as being in the public interest, and in

accordance with the public cenvenience and necessity:



"(a) The encouragement and development of an air
transportation system which is responsive to the needs of the
‘public and is adap’éed to the present and fature -needs of the

foreign and domestic commerce of the Un.i{ued States, of the

¥
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Postal Service, ;3.nd of the National defengé;

"(b) The provision of a variety of adequate, economic,
efficient and low-cost services by air carriers without unjust
discriminations, undue preferences or advantages, or unfair
or deceptive practices; and the need to improv'e relations
among and coordinate transportatiorll by air carriers;

"(¢) Maximum reliance on ;omi)‘é.tﬁi-tive market forces
and on actual and potential competition to provide the needed
air transportation system;

""(d) The encouragement of new air cafriers; and

"(e) The importance of the highest degree of safety
in air commerce'',

Procedural Expedition

SEC. 5. Section 40l(c) is amended as follows:
"(c)(1) Upon the filing of any such application, the Board
shall give duc notice thereof to the public by posting a notice of

.

such application in the office of the Secretary of the Board and

to such other persons as the Board may by regulation determine.

1N



Any interested person may file with the Board a protest or
memorandum of opposition to or in supp01;t of the issuance of

a certificate. Unless the Board issues a.n. order finding that

the public intelj‘est requires. that the appliéétiOn be disrﬁissed

on the merits, or the application requests"%'authority to engage

in foreign air transportation, the application shall be set for

a public hearing within sixty days from the date the application
is filed with the Board. _Any order of dismissal issued by the
Board shall be deemed a final order subject to judicial review
as prescribed in section 1006 of this Act., Mutually exclusive
applications shall be heard at the same”’gi}ne. If an application
regarding interstate and overseas transportation is set for
public hearing, final disposition of such application must be
made within ten months of the date such application was filed,
except where the Board finds that the application raises an issue
of major air transportation significance, in which case the decision
must be made within twelve months of the date the application
was filed. In addition, by order in 'extraord.inary circumstances,
the Board may delay decision for up to thirty, days beyond the

appliceible date for decision.



'""(2) The dates specified in paragraph (1) do not apply
to applications pending on the date of enactment of this paragraph
or to applications filed within twelve months of such enactment.

Applications pending on the date of such enactment must be
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disposed of within eighteen months of the ddte of such enactment.

Applications filed within twelve months of the .date of enactment

must be disposcd of within eighteen months of the date of application.
"(3) 1If the Board does not actl} within the time specified

in paragraphs (1) and (2), the certificate' authority requested in

the -application shall become effectivé, and the Board shall issue

the certificate as requested without further proceedings,"

Entry

SEC. 6. (a) Section 401(d)(3) is amended as follows:‘

"(3) In the case of an application for a certificate to
engage in supplemental air transportation, the Board shall issue
a certificate, as may be required by the public convenience and.
ne'cessity, autho'rizing the whole or any part thereof and for
such periods as the Board may specify, if it finds that the
applicant is fit, willing, and al;le >pr0per1y tc; I'X:rform the

transportation covered by the application and to ¢onform to the
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provisions of this Act and the rulcs,,.regulations, and requirements
of the Board hereunder. Any certificate issued pursuant to this
para:graph shall contain such limitations as.%}i.the Board shall find
necessary to assure that the service rende;:?d pursuant thereto
will be .limited to~ supplemental air transpor.i':'at_ion as defined

in this Act."

(b) Se?:’tion 401(d) is amended by adding the féllowing:
paragraphs:

""(4) The Board shall issue a certificate for interstate |
air transportation between any two cities_not receiving nonstop
scheduled air transportaticn by an air carrier holding a certificate
of public convenience and necessity to an applicant if it finds
the applicant is.fit, Wil‘ling, and Vable to perform such transportation
properly, and to conform to the provisions of this Act and the
ruleé, regulations, and requirements of the Board hcreunder.

"(5) Any air carrier that engages in interstate air
trénsportation s'c‘nlely with aircraft having a capacity of less than
fifty-six passengers or 16,000 pounds of property shall n?t be
rcquired to obtain a ce:;‘tificate of public convenience and necessity
if that carrier conforms to such financial resPQn‘sib'ility requirements

as the Board may by regulation impose. The Board shall by



regulation increase the passenger or prcperty capacities specified
in this paragraph Wwhen the public interest so requires. Air
transportation pursuant to this paragraph 1s not subject to sections

403, 404, 405(b), (c), and (d), 408, 409 or,412, except for the

|
provisions regarding joint fares and through rates.™ \
(c) Section 40l(e)(1) is amended to add at the end:

"The Board shall not, However, impose closed—dodr,
single-—plane.'servic‘e, mandatory stop, long-haul restrictions, or
similar restrictions, on any new certificate or amendment to any
existing certificate. By January 1, 198‘l.~t\he Board shall reissue
all certificates ‘for interstate ‘air ’cranspor’ca‘tién in the form of an
4u;1duplicated list of city pairs that each certificated air carrier
is authorized to serve pursuant to the terms of subsection (o)(1)
or as otherwise provided by this section. Subsequent to
Janﬁary 1, 1981 each amendment to a certificate authorizing

interstate air transportation shall take the form of additions

to, or deletions from, such listing, "



Route Transfers

SEC. 7. Section 401(h) is amended to read as follows:
"(h)(1) By January l, 1978, the Board shall prepare an

unduplicated list of city pairs that each interstate certificated air

F
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carrier will be authorized to serve on January 1, 1981, pursuant to the

terms of subsection (o)(l). This list shall be the basis for determining
whether a city pair route is eligible for transfer, sale, or lease

.pursuant to the provisions of subsection (h)(2). -

"'(h)(Z) On or after January l, 1978, each air carrier
engaged in interstate scheduled air t;'anSportation may transfer,
sell ‘or lease any of its authority to engz;l.gg in scheduled interstate
air transportation or the authority conferred by section 40l(o)(1)
to engage in interstate scheduled air transportation to any air
carrier the Board finds is fit, willing and able .to perform such
transportation properly, and to conform to the provisions of this
Act and the rules, regulations, and requiremecnts of the Board

thereunder,

"(h)(3) In the case of an application for transfer, sale or
lease o{ a route pursuant to sectiqn 401 (h)(2) to an air carrier
which the Board has found fit, willing and able to engage in air
transportation, and to conform to the provisions 'of:l'the Act and the
rules, recoulotions, and requiremaonts .thercun(lcr, the Poard shall

approve the transaction unless the transaction fails to meet the standzrds

in scction 108, If the transferee of the rovie dons not hald
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certificate authority from the Board, the Board shall determine
whether the applicaﬁt meets the rcquireme'i?',_ts of "section 401 (h)(2)
within six months of the date the request 1% filed.

"(h)(4) Prior to January 1, 1978, i’certificate may not

be transferred unless such transfer is approved by the Board

as being consistent with the public interest.'

Abandonments

SEC. 8. Section 40l(j) is amended as follows:

.';'(j)(l,) No Aair carrier shall

abandon any route, or part

thereof, for which a certificate has been issued by the Board,
.unless, upon the application of such air carrier, after notice
and hearing, the Board shall find such abandonment meets the
standards sct forth in this subsection or is otherwise found t;>
be in the public intercst. Except as provided in paragraph (3),
any carrier shall be permitted to abandon any route or part
thereof for which a certificate has. been issued:

'""(A) if that carrier has operated the route or part thereof

below fully allocated cost (including a reasonable rcturn on

,

investment) considering subsidy payments pursuant to section 106,

for a period immecediately preceding the abandonment petition of at

(S
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least one year, except the Board may require continuation of
scrvice for one additional year if the public interest requires; or

'"(B) if a carrier can demonstrate .ivts operations for the
route under consideration have been condtféted below the> direct
cost for that route for a period of at leas,téthree months immediately
preceding the abandonment petition; or

"(C) wupon ninety days notice to the Board if the carrier
can demonstrate that service will be provided by another air
carrier,

""(2) Any interested person may file with the Board a
protest or memorandum of opposition to _or in support of any
abandonment petition. The Board may require any air carrier
.abandoning a route or part therecof to establish reasonable,
cooperative working relationships with any air carrier providing
replacement scrvices.

"(3) The Board may require continuation of service to
a point if the local Con‘)munAity_ or State or other public body agrees
to provide sufficient support to assure that the carrier's total
revenues, including any subsidy payments pursuant to section 406, for
the route or part thereof, cover fully alloca.'te'd costs (including

reasonable return on investment) for the specific service at issue.
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"(4) Any carrier may temporarily suspend service on
any route or part thereof upon reasonable notice to the Board
-if scervice is provided by another air carfv:;';er. In the absence
of suc}} service temporary suspensions sh.a,‘;.l be authorized if |
the suspension mecets the standards set forth in subsection (j){(l) \
for abandonments or is otherwise found to be in the public

interest, "

Route Expansion {
’

SEC. 9. Section 40l is amended by adding the following

new subsections:

e

"Removal of Restrictions

"(o)(1}) On or after January 1, 1981, e'ach air carrier
engaged in interstate scheduled air transportation may engage in
nonstop scheduled air transportation without regard to any
certificate limitations or other restrictions between any points in
the United States named in its certificate or certificates on
January 1, 1975;‘. Within sixty ‘days of the enactment of this
paragraph, t};e Board shall un.dcrtzlikc a proceeding to phase out
all existing restrictions in such ceftificate or certificates authorizing
interstate air transportation. In excrcising this. authority, the
Board shall proceed cquitably, ~giving duve considevl"ation to the

effects of eliminalion of restrictions on cach air carrier. The
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Board shall procced expeditiously and report its'progress to
Congress annually, ’
"{(2) On or after January 1, 198I, ‘g_each air carrier
engaged in foreign air transportation ma.y;:?{éngage in nonstop
scheduled air transportation between any U?'lited States points "‘\
named in its certificate or certificates and scrved by that air \\

carrier on January l, 1975, Sixty days from enactment, the
Board shall undertake a proceeding to eliminate any requirements

which preclyde such nonstop service. : {

"Discretionary Scheduled Operations
”(p).(l) The authority granted in this paragraph shall
become cffective on January 1, 1981,
'"(2) On or before March 31 of any yc;,ar in which this

paragraph is effective, the Board shall--

'"(A) determine and publish the number of available seat
miles operated in interstate passenger scheduled‘ air ;crah.sporté.tion
by certificated "air carriers and the number of available seat
miles operated in intrastate passenger scheduled air transportation
by air carriers certificated by a State regulatory authority during
the preceding calendar vyear; |

"(B) determine and publish the number of available ton-miles
operated by certificated all-cargo air carriers in interstate scheduled

air transportation during the preceding calendar year;
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"(C) establish classes of scheduled passenger air carriers,
as follows: in Class I, those air c;eriers which operated in
excess of five billion available seat miles‘:_vin intersta’ce scheduled
air transportation during the preceding cail‘zndar year, or which
operated in excess of one billion available"g,seat miles in interstate
and intrastate scheduled air transportation dui‘ing the preceding
calendar year and did not receive subsidy payments pursuant to
section 406; in Class II, those carriers which operated in excess
of one billion available seat miles .in interstate and intrastate
scheduled air transportation during the preceding calendar year
but less than five billion available seat-miles in interstate and
intrastate scheduled air transportation during the preceding
“calendar year and which are not in Class I; and in Class III,
those carriers which operated less than one billion available seat
miles in interstate and intrastate scheduled air transportation during
the preceding calendar year, except those carr.iers certificated by
State authoritieﬂs and which did not operate at least 100 million
a.vailable seat miles in intrastate scHeduledair transportation shall
not be in this class; and ' .

“'(D) determine and publish the avel'ége number of available
seat miles in scheduled air transportation for efa’ch of the three
classcs of air carriers in (C) and of available ton-miles for those

carricrs referred {o in (R),
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”(3). Notwithstanding any othc;r provision of this section,
each air carrier holding a certificate of public convenience and
necessity for scheduled air transportation ‘j;é.}nd each air carrier
engaged in intrastatec scheduled air transpdﬁation pursuant to a
certificate issued by a State regulatory auf'_.l';}'ority and which reports
its available seat miles in passenger scheduled air transportation
to the Board may engage in interstate scheduled air transportation
in any and all markets of its choosing in addition to that transportation
otherwise authorized, subject to the following limitations on the
level of such adriitional operations --

"(A) a carrier in Class I shall bé‘—iimited in each calendar
year to a level of additional operations which does not exceed
five percenlt of the average number of available seat miles in
interstate and intrastate scheduled air transporfation operated
by carriers in its class during the p'receding calendar year; and

""(B) a carrier in Class II or Class III shall be limited
iq each calendar ycar to a levefl of additional operations which '
does not exceed ten percent of the average number of available
seat miles in interstate and intra;tate scheduled air trar;sportation
operatéc‘x by carriers in its class during the preceding calendar

year or which does not ecxceed ten percent of the available scat
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miles operated by the individual carrier in interstate and intrastate
scheduled air transportation, whichever is greater; and
"(C) all-cargo carriers shall be limited in each calendar

ycar to a level .of additional operations which does not exceed

v
b2
o

ten percent of the average number of available ton-miles operated ‘\\
\
in scheduled air transportation by carriers in its class during the

preceding calendar year.
""(4) Carriers in Classes I through III shall be permitted

¢ ' i
to carry mail and cargo on any flights conducted pursuant to

this paragraph.

”(5)v Operations conducted pursuziﬁg to this paragraph
méy be combined with any other authority held by the carrier
fo permit single-plane and single-carrier services using combinations
of the carrier's existing authority and-the new authority,

"Additional Authority

"(q.) Any carrier engaging continuously for twelve
conseccutive months in nonstop scheduled air transportation pursuant
to the authority conferred by -subsection (p) of this section may
apply to the Board for a certificate of pu.blig 'conveniencé and
necessity authorizing unrestricted nonstbp scheduled air transportation

in such market, Within thirty days of the date of'app]ication, the

Board shall grant such application and issue the certificate as requestica

IS]
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unless the Board determines that the applicant has not conformed
to the provisions of this Act with respect to the service in
question. Breaks in service occasioned by _.labor disputes or by

factors beyond the control of the carrier shall not destroy the
4 ,
continuity of services rendered before and after the break in

service, but such pecriods of time shall not be counted towards

meeting the requirement that service be offered for twelve
months.

"Scheduled Air Transportation Defined

"(r) For the purposes of paragraphs (d)(4), (o), (p)
and (q) 'scheduled air transportation' means interstate air
transporiation performed by a carrier between two or more
points, with a minimum of five round trips per week, pursuant
to published flight schedules which specify the times, days

of the wecek and places between which such flights are performed."

Transportation of Mail

SEC. 10. S'éct‘io:n 405(b) is -amended to read as follows:

"(b) Each air carrier shall, from tim;a to time, file with
the Boaf'd and the Postmaster General a staterhent showing the
points between which such air carrier is authorized to engage in
air {iransportation, and all schedules, and all chz;xiges therein, of

aircraft regularly operated by the carricr between such poinis,
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setting forth in respect of each such.schedule the points served
thereby and the time of arrival and acparture at each such point.
The Postmaster General may designate any sucb schedule for

the transportation of mail belween the poig‘;;s between which the
air carrier is authorized by its certificate-%to transport mail.

No change shall be made in any schedules designated except

upon ten days' notice thereof as herein provided. No air carrier
shall transport mail in accordance with any schedule other than
a schedule designated under this subsection for the transportation

of mail."

Consolidation, Mecrger, and.Acquisition of Control

SEC. 1ll. (a) The first sentence of Section 408(b) is amended
by inserting after the first reference to the word ""Board'" the
following:

""and at the same time, a copy to the
Attorney Gencral and the Secretary of
T:ra;15portation".
(b) The first proviso of Section 408(5) is amended by
adding after the first '""That' the words '(i) \yith respect to an
application filed within thirty months {rom enactment of the

Aviation Act of 1975,'" and by adding after the last word of that



proviso (and before the colon therefq.llowing):“; and (ii) with
respect to an application filed more than thirty months after
enactment of the Aviation Ac.t of 1975, t11e;;-,',;Board shall not
approve such a transaction: .

"(1) if it would result in a monopolg}'}" or would be
in furtherance of any combination or conspiracy to monopolize
or to attempt to monopolize the business of air transportation
in any part of the United States, or

"(2) whose effect in any section of the country may be
substantially to lessen competition, .or to tend to create a
monopoly, or which in any other mannefm\.’hvould be in restraint
of trade, unless the Board finds that the anticompetitive effects
-of the proposed transaction are outweighed in the public interest
by the probable cffect of the transaction in meeting the transportation
convenience and nceds of the community or corn:munities to be
served, and unless it finds that such transportation convenience
a,l:ld needs may not be satisfied by any less anticompetitive
alternative. The party challenging the transaction shall bear the
burden of proving the anticompeti’give effects, and the pr(.)ponents
of the transaction shali bear the burden of proving that it meets
the transportation convenicnce and needs of the éoﬂ%naunity or

conmmunitics to be served and that such convenicnce and neceds

may net be satisfied by any less anticompetitive alternatives .
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(¢) Section 408 is further amended by adding the following
new subsection:

"(g)(l) Any transaction specif_ied m subsection (a), regard-
ing which an application is filed more tha:n; thirty months following

’ 4

enactment of thié paragraph, may not be 'g'onsummated before ‘\
the ninetieth calendar day after the date on which the application \
therefor was prescnted to the Board, and the Attorney General,

The Attorney General may bring an action under the antitrust:

laws arisinf out of such a transaction in the United States Distg'ict
Court for the District of Columbia or in any other appropriate
District Court within such ninety-day périod. At least 10 days
before filing such an action the Attorncy General shall publicly
notify the Secretary of Transportation that he is considering

such an action. No transaction specified in subsection (a) shall

be consummated until the antitrust action, and all appeals frém
such action, which shall be taken pursuant to Expediting Act, as
amended, 15 U.S.C. 8§828-29, have been concluded. After the |
f'iling of such an antitrust action, all proceedings thereunder

shall be stayed until the termination of the Board procee.ding under
subsec.’fion (b) and the termination of all judicial proceedings, if
z‘my, brought under Scctionk 1006 with respect to a_’ Board order

issued pursuant to subscction (b). The Attorncy General may not
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however scek judicial review under Section 1006 of a Board
order regarding a fransaction as to which the Attorney General has
a pending antitrust action p'.arsuant to this"{;subseuction.

'"(2) In. any action brought bgr the {}«j;torney General
under this sﬁbsection, the standards applied by the court shall
be identical with those that the Board is directed to apply
under Sec.tion 408(b)(ii), and the court shall review de novo the
issues presented.

'""(3) The Board may appear as a party of its own motion
and as of right and be represcnted by 1_ts counsel in any
a.ction brought by the Attorney General pursuant to this subsection,
;and in any such action the Secretary of Transportation shall
file with the District Court a statement setting forth his views
on the challenged transaction énd the implications of the challenged
transaction upon national transportation policy.

"(4) Upon the consummation of a transaction approved
under this sectjion and after the terrr;ination Qf any antitrust
litigation commenced within the period prescribed in thig section,
or upon the tecrmination of such period if no such litigation is
commenced therein, the transaction may not thcrg_e'lfter be attacked

in any judicial procceding on the ground that it alone and of itself
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constitutes a violation of any antitrust laws other than Section z
of the Sherman Act, 15 U.S.C. 8 2,- but nothing in this chapter
shall exempt any person involved in or af{gcted by.such a
transaction from complying with the antitfi'st laws after the
consummation of such transaction. For théi purposes of this

'antitrust laws' means the 'antitrust laws'

section, the term
as defined in Section 1 of the Clayton Act as amended,
15 U.S.C. 8l2.

_”(5) All tré.nsactions approved By the Board pursuant
to this section may be challenged by the Attorney General in
an action brought to enforce Section 2 of-the Sherman Act,
15 U.S.C. & 2, notwithstanding any other provision of this section
or section 414,

(d) Section 408 is further amended by adding the following
new subsection:

""(h) The Board must issue a final 6rder with

respect to any application filed pursuant to Section 408 within

one calendar year after such filing."
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Agreements

SIEC. 12. Section 412 is amendced by striking subsection ( b)

and adding iinmediately after -subsection (a) the following new

x

subsections:

'"(b) After each agreement is filed, tho Board shall give
notice of the agreement to the Attorney General and the Secretary of
Transportation within ten days of receipt of the agreement. The
Attorney General or the Secretary of Transportation may request
the Board to hold a hearing in accordance with 5 U.S. C. §556 to
determine if the agrecement is c.(‘)nsistent with the provisions of this
Act, and if so requested, the Board shall hold such a hearing., If
the Attorney General or the Secrctary of Transportation believes that
bécause of changed circumstances any agreement which has been
previously approved by the Board has anticompetitive implications
or no longer serves a transportation need, the Attorney General or
the Secrctary of Transportation may request the Board to hold a
hearing in accordance with 5‘U. S.C. §556 to determine whether the
agreement remains consistent with the provisions of this Act. If s;)
requested, the Board shall hold such a hearing, and may after such
hearing disapprove the agreement.’ .

'"(c¢) The Board may not approve any contrac't' or agreement
in interstate or overseas air transpor.t,ation(l) \K’}li(;i’l controls levels

or cepacity, cquipment, or schedules, (2) which relates to pooling



or apportioning earnings (except for mutual aid pact agreements
among air carriers), losses, traffic, or service, (3) which fixes

rates, fares or charges (except for joint rates, fares or charges),

or (4) which fixes prices, cominissions, rates or other forms of
contract for goods or services provided to'ié?r for air carriers by
persons other than air carriers. For the purpdses of this section,
agreements among carriers allocating operations at high traffic
airports as identified by the Secretary of Transportation shall not

be deemed pooling or capacity agreementé. In acidition, the Board
may not approve .any contract or agreement between an air carrier
not directly engaged in the operation of aircraft in air transportation
and a common carrier subject to the Interstate Commerce Act, as

amended, governing the compensation to be received by such common

carrier for transportation services performed by it.

'"(d) The Board may approve any such contract or
agreement, whether or not previously approvéd by it, which it
fipds not adverfe to the public interest, and not in violation
of this Act, except that the BO;:II‘d shall not'approve any such
contract or agreement which it finds would reduce or eliminate
competition, unless there is clear and convincing evidence the
contract or agrecement is necessary to meetl a serious transpoertation

nced or to securc important public benefits, and no less anii- !

combetitive alternative is availulle to reach the same result,



"(e) With respect to foreign air transportation the Board
shall by order disapprove any such contract or agreement, whether
or not previously approved by it, that it findg. to be adverse to the
i)ublic intercst, or in violation of the Act, and shall by order approve

. + '\
any such contract or agreement, or any modification or cancellation \

[y

thereof, that it does not find to be adverse to the public interest, \

or in violation of this Act."

Antitrust Immunity

e
SEC,. 13. Section 414 is amended by adding the words '"in air

transportation'' before the word "authorized',

. e

Rates
SEC. 14. Section 1002 is amended by:
(a) Amending paragraph (d) so as to read:
"(d) Whenever, after notice and ‘hearing, upon complaint;

or upon its own initiative, the Board shall be of the opinion that
any individual or joint rate, fare, or charge demanded, charged,
cc.>11ected or recéived by any air 'carl'rier for interstate or overseas
air transportation, or any classification, rule, regulation, or practice
affecting such rate, fare, or charge, is or wili be unjust or
unrcasonable, or unjustly discriminatory, or undul,_y' preferential,

or unduly prcjudicial, the Board shall determine and prescribe



the maximum or minimum lawful rate, fare, or charge thereafter

to be demanded, charged, collected, or received, or the lawful
classification, rule, regulation, or practice thercafter to be made
effective: Proyided, however, that a ratc,%';‘abovc; direct costs may
not be found to be unjust or unreasonable ..__?n the basis that it is too
low, and the Board may not require an air carrier to charge,
demand, collect or receive compensation in excess of that air

carrier's direct costs for the service at issue,"

(b) Amending paragraph (e) so as to read:

"{e) In exercising and performing {ts powers and duties
with respect to the determination of maximum rates for the
carriage of persons or property, the Board shall take into
consideration, among other factors - -

(1) the effect of such rates upon the movement of traffic;
'"(2) the need in the public interest of adequate and
efficient transportétion of persons and property by air
carriers at the lowest cost consistent with the furnishing

of such service;

'{3) the quality and type of service réquired by the public

in cach market;

'"(4) the nced for price conﬁpctition to profnote a



healthy air transportation industry which provides
maximum benefits to consumers;

: "(5) the neced of each carrier for revenue sufficient

A

[

to enable such air carrijer, under l{o-nest, economical
and efficient management, to provide adequate and
ef{ficient air carrier service; and
"(6) the desirability of a variety of price and service
options such as peak and off-peak pricing to impfove
economic efficiency."

(c) Arnending' paragraph (g) so as to read:

"{g) Whenever any air carrier shall file with the Board a
tariff stating a new individual or joint (between air carriers) rate,
fare, or charge for interstate or overseas air transportation or
any classification, rule, regulation, or practice affecting such rate,
fare, or charge, the Board is empowered, upon complaint or upon
its own initiative, at once, and, if it so orders, without answer
or other formalvpleading by the air carrier, but upon reasonable
notice, to enter upon a hearing c'oncerning the lawfulness of such
rate, fare, or charge, or such classification, rule, regulation, or

practice; and pending such hearing and the decision thereon the Board,

by filing with such tariff, and delivering to such air &arrier



affected thereby, a statement in writing of its reasons for such

suspension, may suspend the opcration of such tariff and defer

the use

of such rate, fare, or charge, or such classification,

L

rule, regulation, or practice for a period of ‘no longer than 90

days if:

R "‘
(a) with respect to any proposed increase the proposed \
tariff would be more than 10 percent higher than the tariff

in effect one year prior to the filing of the proposed

.tariff,; or ' {

(b) with respect to any proposed decrease, there is

clear and convincing reason to believe that the proposed

tariff will be below the direct costs of the service at issue; or
(c) with respect to any decrease filed within one year

following the enactment of this paragraph, the proposed

tariff would be more than 20 pe rcent lower than the tariff

in effect on the day of the enactment of this paragraph and

the Board believes the tariff will be found to be unlawful; or.

(d) with respect to any decrease filed in the period

commencing one year {rom the enactment of this paragraph

‘and ending two ycars from such enactinent, that the proposed

tariff would be more than 40 percent lower than the
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tariff in cffect on the day of enactment of this paragraph

and thc Board believes the tariff will be found to be

unlawful,
If the procecding has not been concluded anci%';a final order made
within the initia‘l period of suspension; the Bc}ard may, from time
to time, cxtend the period of suspension, but not for a longer period
in the aggregate than one hundred and eighty days beyond the
time when such tariff would otherwise go into effect. After
hearing_, the Boardvmay make such order with reference thereto
as would be proper in a proceeding instituted after such rate,
fare, charge, classification, rule, regulation, or practice had
become effective. Any proceeding pursuant to this subsection shall
be completed and a final order issued within one hundred and
eighty days of the time when such fariff would otherwise go into
effect, If the proceeding has not bcen concluded and an order made
within the period of suspension, the proposed rate, fare, charge,
classification, rule, regulation, or practice shall go into effect
at the end of such period: Provi‘ded, that this subsection shall not
apply to any initial tariff filed by any air carrier, Prévi,ded further,
that the fact that a tariff may be suspended purgsﬁant to this paragraph

shall not create a presumption with respect to its ultimate lawfulness.



(d) Amending paragraph (i) so as to rcad:
'"(i) The Board shall, whcnever required by the public
convenience and necessity, after notice and hearing, upon complaint

or upon its own initiative, establish through service and the

T
5.

maximum joint rates, fares, or charges for interstate or overseas
air transportation, or the classifications, rules, regulations, or
practices affecting such rates, fares or charges, and the terms

and conditions under which such through service shall be operated.™

(e} Adding a new paragraph (k) to read as follows:

"(k) 'Direct Costs' means the direct operating cost of
providing service to which a rate, fare, o.fd-éharge applies, and
shall not include such items as general and administrative expenses;
depreciation; -interest payments; amortization; capital expenses;
costs associated with the development of é. new roﬁte or service;

and other fixed costs or costs which do not vary immediately and

directly as a result of the service at issue,"

“Postal Service Contract Authority

SEC. 15. Section 5402(a) of title 39, United States Code,
is amendcd to read as follows:

"(a) If the Postal Scrvice determines that service by

certificated air carricrs between any pair or pairs of points is

(U]



not adcquate for its purposes, it may contract for the transportation
of mail by air in such manner and under such terms and conditions
as it deems appropriate:

(1) with any certificated air carrie;’ ,betwc;en any of
the points b'etween which the carrier is ggthorized by the
Civil Acronautics Board to engage in the transportation of \
mail;

'(2) with any other certificated air carrier, if no
certifice:ted air carrier so authorized is willing so to
contract, or between points between which no certificated
air ca;rier is authorized by the Civilﬂ./_ki:ronautics Board
to engage in such transportation; or

'"(3) with any other air carrier, if no cc;rtificated air
carrier is willing so to contract.”

Local Service Subsidy Study

'SEC. 16. The Secretary of Transportation shall undertake
a Study of the Local Service Air Carrier Subsidy Program and
make recornmer‘ldations to Congress for any necessary changes
in the subsidy system within 'one y'ear of the date of enactment
of this: section. The Secretary shall consult with community
leaders in the cities now receiving subsidized air\“?ervice, the

local service air earricrs, the Chairman of the Civil Aeronautics

w

o)



Board,

and the relevant Committeces of Congress,

- this study, the Secrectary shall identify the cost of

subsidy involved in providing service at each

]
Y
ey

city.

As part of

local service



AVIATION ACT OF 1975

SECTION-BY-SECTION ANALYSIS

Section 1. Cites the Act as the Aviatior;,;Act of 1975,
Secction 2. Provides that any reference to a section, unless
otherwise indicated, refers to the Federal Aviation Act of 1958,

as amended (''the Act").

Section 3. This éection amends Section 101 of the Act dealing
with definitions. The purpose of this section is to liberalize
permanently and by statute the availability of charter services.
The Board has generally placed limitations on the
growth of charter services., Prior to August, 1975, the Board
required for inclusive tour charters: (1) a minimum of three |
_stops; (2) a minimum of seven days between departure and return;
and (3) a minimum rate not less than 110 percent of any ava,ilabl;z
scheduled fare. Legislation presently before Congress, S.42l,
"The Low-Cost Air Transportation Act", wou}(l' substantiaily
broaden' the availability of chartcr sorviccﬁs. In response to this
Jegislation and public criticism the Board has rec‘ex;t‘ly expanded

the availability of inclusive tour chartcrs on its own initiative,



2
z L v = L ¢ o e -1 - ey e
effective Septembor 13, 1975, [40 F.R. 34089, Fhe Board's new
rules would allow one-stop inclusive tour charters. The minimum
stay requirement would be reduced to three nights for a North
. : g . I . T \
American charter and six nights for an intdrnational charter, \
_ «\“
Minimum rates would not be pegged to the scheduled fare but \

would be based on a reasonable rate for the charter air transportation
plus $15 a night for land arrangements. The new rules also
provide tlsat,i.ic‘.-:-bt.u;. must be purchasecd 15 ddys in advance for [
North American trips and 30 days in advance for overseas trips,
This amendment incorporates many of the features of
S. 421 to guarantee the continved availakility of low cast charter
service, It provides new definitions of "Advance-purchase charter
trip' and "Inclusive tour charter trip" and amends the present
definition of "Supplemental air transportation'. The proposed
definition of "Advance-purchase charter trip' contained in paragraph
{2) would authorize a ncew type of charter similar to the present
Board authorized travel group charters. Such advance purchase

charters would b2 gold by tour organizers to members of the gencral

public and would not be required to include a ground package, The
Bonrd wonld be prohibited from requiring purchase of. tickets more

L 5

ys in aeds ance of the flight. or from restricting the charter
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organizer from selling up to 25 percent of the ticket scats at any
.tinie prior to departure. Miniimum stay req_lzlirernpnts could not
exceed 3 davs in the Western Hemisphere, ;.dr 7 in other areas.

The proposed paragraph (21) W’éuld authorize one stop
inclusive tour charters. The rate for such charters would be based
on the cost of the air transportation plus the charge for ground
arrangements. The reference to 'unjust or unreasonable’.' rates
refers to the standard set out in section 1002(d) and (j), as amended
by section 14 of the bill. The Board would be authorized to assure
that one stop inclusive tours do not impair-scheduled services.

The proposed paragraph (36) provides an amended
definition of "Supplemental air transportation' and it removes
the prohibition against supplemecntal air carriers seclling tickets
indirectly through control of those authorized by the CAB to make
such sales. The new definition would dele‘te the prohibition against
the carriage of_mail by supplementals in the present Act and would
delete the language ''to supplernént the scheduled service . . ."

The latter language is inconsistent with the present role of.supplemental

air carriers in providing low-cost chartcer air transportation,

.
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Declaration of Policy

Scction 4. This scction amends Scction 102 of the Act dealing with
‘the Declaration of éo].icy of the Board. Evcry deéisi 'on of the Bozard
must reflect the basic guidance provided by._;the Declaratioh of
Policy whicﬁ is an integral part of the Act. This amendment
rearranges the order of the Declaration into 2 more logical form,
but more importantly, it changes the basic thrust of the policy
announced in the declaration.

The present policy declaration is protectionist and
promotional of the industry in tone, It spe‘dks in terms of promotion
of the industry in several places, and at the same time provides for

~competition "only to the extent necessary . . ,"

The amended policy declaration recognizes the need
for "encouragement and development' but clearly states that the
basic policy goal is to develop a system to satisfy the needs of
the public, not just the airline industry itself, It specaks in terms
of a ''variety" <’)'f "’efficient and 10\v—co§t sel*vice,s". It reaches
this goal by "maximum reliance on competitive market forces' and
by the"'cncouragemcnt of new air carriers' rather than the heavy
hand of Federal economic regulation., 1t recogniz’eshthat safety must

be continued to the "highest degree'. In esscnce then, the thrust



of the amendments is to focus upon the-public needs, and to rely
! i ]
upon competition and the market to previde such needs, including
the liberalized entry of new carriers, while &t the same time
P ’ N
preserving the highest degree of safety. Needless to say, the
. ot
words "promotion" and "competition to the extent necessary' have

been deleted,

Procedural Expedition

Section 5, Section 401 presently provides that no air carrier

may operate unless it holds a certificate of "public convenionce
and necessity' from the Board., By this z‘cféltlizreﬁment the RBoard
regulates entry into the industry and into new markets., This
section amends section 401(¢) which provides that the Board act
on applications for certificates of public convenience and
necessity '"as speedily as possible'., The Board has been very

rcluctant to allow new entrants to the industry - there have been

no new '"trunk' carricrs since the inception of the original Act in

.

1938 - and for 5 years the Board imposed a ''route moratorium®”

and refused to grant entry into new markets by established
rarriers.
To prevent another moratorium, and torassure that

cascs are degided within a reasonable period, the proposed subsae

e



(c)(1) would require a speedy hearing on all applications for
certificates of public convenience and necessity. Any pcrson
'seeking a Federal iicense is entitled to a p‘lj‘;‘(..i)mpt decﬁion on the
merits, All applications regarding interstalt'é and overseas trans-
. 4

portation, set for public hearing, must be di..;pqscd of within ten
months of the date of the application except where the Board finds
that the application raises issucs of '"major air transportation
significance', and in those cases the dec'}sion must be made within
twelve months of. the date of application. The Board is also given
an extra 30 days for decision if it finds there are "‘extraordinary
circumstahces”. This term is not dcfine.cil‘gn the Act and is left
to the discretion of the Board but it is meant to cover 'last-minute™
problems and delays.

Applications to engage in forcign air transportation do
not fall under these deadlines, The time limits also do not apply
to applications pending at the time of enactment or filed within
twelve months of énactment. For these applications, a somewhat
longer time limit applies, This longer peridd will allow the Board
to process the back load of past applications and any new a.pplications
filed to take advantage of the liberalized entry provisions of this Act,

The Doard may decide not to set an application for hearing in which

casce it must dismiss the application on the merits, thus givine
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opportunity for court review,
If the Board fails to mcet the deadlines, the

e

certificate requested must he issued by the ‘Board without further

E
procecdings., )

Entry
Scction 6. This section would amend section 401(d) of the Act
to liberalize entry into the air carrier industry by new entrants,
and permit the supplemental carriers to operate scheduled services.
Section 6(b) of the bill provides a 'fit, willing, and
able" entry test for transportation "bet\ve:;i any two cities not
receiving non-stop scheduled air transportation by an air carrier
holding a certificate of public conveniénce and necessity. . ' In
other words, for city-pairs not receiving scheduled air service by a
certificated carrier, there is no necessity to prove ''public convenience
and necessity''. !'"'Scheduled air transportation' is defined in
section 9 of the-bill to mean a minimum of 5 round trips per week..
The second part of sectién 6(b) e}%enlpts from economic

regulation those air carriers who engage in interstate air transportation

solely with plancs with a passenger capacity of less than 56 or a

cargo capacity of 16,000 pounds. Commuter air carriers now operate
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pursuant to this exemption, The Board, at present by regulation,
exempts air carriers operating aircraft with a capacity of less

than 30 passengers or 7,500 pounds of propei;?iy. The exemption

in the bill would be a new higher minimum an.d;;would be statutorily
imposed., This section would also direct the Board to further
increase the exemption as circumstances warrant, Carriers
exempted by this section would still be required to conform to
financial 1‘esponsibility requirements and observe  joint and
through rates as r-equiréd by the Board unless otherwise exempted

under section 416,

P BN

'Section 6(c) of the bill would substantially limit the
Board's authority to impose conditions on any future or amended
certificates of public convenience and necessity. Specifically,
the Board would be prohibited from imposing any closed-door,
single-plane service, mandatory stop, long-haul restrictions, or any
similar restriction. Itis the intention of this provision to remove
from the Board the aﬁthority to impose conditions designed to
protect the markcets of other carriers. (See analysis of section 9

for removal of past protectionist conditions). In addition, this
section requires the Board by January 1, 1981 to reissue all certifi-

cates for interstate air transportation in the form of a listing of the

city pairs air carricrs camn serve.



Route Translers

Section 7. This - section provides a new- procedure for route

*

transfers, and beginning January 1, 1978 allows carriers to
:

transfer route authority frecly to other qualified carriers
subject to the standards under section 408 to prevent anti-
competitive transactions. The purpose of this section is to

provide an expedited procedure for pro-competitive transfers.,

Abandonment ' ,
[}

Section 8. This section provides a new abandonment procedure.
At present, carriers are free to provide various levels of service,
and may substantially reduce service without Board permission,
To completely abandon service, however, the carrier must obtain
approval from the Board in accordance with 401(j) of the Act,
Abandonment of service has not been a substantial problem in the
airline industry, but by this amendment carriers would be assured
that they would r}ot be required to provide non-compensatory
service.

The section would amend 401(j) and provide thdt a
carrier may abandon a routc if

(A) the carrier has operated the rout(fa below

fully sllocated cost (including a rcasonable

return) for at least one ycear, except the Doard

may postpone the abandonment for up to one year;
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(B) the carricr has operated the route below
direct costs for a period of at least three
months - in this case there is I;jiq post-ponement; or
(C) ‘upon 90 days notice if the carrier can

‘demonstrate that service will be provided by

another carrier,

An exception to the above occurs if a community
or another public body agrees to provide sufficient payments to
a carrier to ensure that the carriers revenues (including any subsidy)
at least equal its fully allocated costs, incliding a reasonable return,
In this case, the carrier may not abandon the route as long as the
payments are made, Thus, continuation of service is left to the
option of the affccted community., This revised ab'andonment
provision will not result in the loss of service at cities where
Fedecrally subsidized service is provided by local service carriers,
The proposed paragraph (4 provides that temporary
suspensions must be granted if the carrier can show that service
will be provided by another carrier or if similar circumstances

exist to those nccessary for abandonment.



11

Route Expansion

Section 9, The first part of the amenchnaent of this section
would add a new subsecction tp seclion 401 1ﬁ§1ndati1~1g t.he Board

to remove protéc’f;ionist conditions on bast cgg‘tificates in a phased
procedure.

The proposed subsection (0){(1) provides that on or
after January 1, 1981, every air carrier engaged in intcrstate
scheﬁuled service rhay engage in '"'non-stop scheduled air
transportation Withoutvregard to any certificate limitations or

other restrictions between any points in the United States named in

its certificate , , ., on January l, 1975", In other words,

starting in 1981, a carrier can fly non- stop between any two cities
named in its certificate on January 1, 1975, The removal of

these restrictions will substantially increase competition between
existing carriers who may now have authority between cities but
who are not effcctive competitors because of the many restrictions
imposed upon t};'crﬁ by their certificate_s. To avoid undue disruption,
this section dirccts the Board to undcrtake a proceeding after the
enactment of this Act to gradually and eguitably phase in the
elimination of these conditions. All conditions WOEl].d. be eliminated,

however, by 1981,
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The proposecd paragraph (2) of seclion (o) applics
the same type of procedure to carriers engaged in foreign air trans-
. '. '
portation and allows such carriers to provide non-stop service

between any cities in the United States named in their certificates and
B

served on January 1, 1975,

The second part of this section would add new
subsections (p) and (q) to section 40l of the Act. These new
subsections would permit carriers graduvally to expand and
rationalize their route authority on a voluntary basis, This
procadure will be another mechanism to provide increased

competition. To avoid undue disruption, it will not commence

until 1981 and as indicated, it is a gradual, phased procedure.
The proposed subscction (p) provides that each

year, starting in 1981, the Board shall calculate the number

of available seat miles ("'ASM') operated in interstate or intrastate

transportation by State or Eo;—-.rd certificated carriers in

scheduled passenger transportation during tAhc preceding year,

and similarly, the available ton-miles operated by all-cargo

carriers,
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The Board is then directed to establish three
classes of passenger carriers; Class I, those carriers wilh

over 5 billion ASM's in the preceding year or 1 billion ASM's in

.

intrastate and interstate transportation and not receiving subsidy
.

'

payments; Class II, those interstate or iﬁi?i'astrxfze carriers over
1 billion ASM's but less than 5 billion ASM's;

carriers which operate less than 1l billion ASM's in interstate
and intrastate transportation in the preceding year.

The Board is then directed to calculate the ASM's

for each of the three classes and available ton-miles of all-cargu

f=a

carriers. ' Beginning in 198], each Clads I carrier may expun:
its operation by 5 percent of the average ASM's of the class,
and each Class II and III carrier may expand its operation by
10 percent of the average ASM's of its respective class or by
10 percent of its own ASM's, whichever is greater., The different
basis and percentage for Class I and Class II and III carriers

is necessitated by the relatively low absolute mileage of these

latter carriers and the desire to make them effective competitors.
All-cargo carriers will be allowed each year to expand i‘heir cargo
routes by ten porcent of the averaga number of available ton miles

of the class,
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New scheduled air carriers, such as supplemental
air carriers that acquire authority to engage in scheduled air
transportation would also be eligible for th1s discretionary
authority, These carriers would be place‘c:i.'in Classes I, II or
III based on their scheduled available seat"'i:'-niles in the previous ,‘{\\\
year, \

The proposed subsection (q) provides that any
carrier operating pursuant to the above process for a périod
of twelve cogsecutive ;nonths in scheduled nénstop service with
a minimum of five round trips per week may apply for, and the
Board must issue, a permanent ccrtificate for nonstop
operations in such market. Once the certific{ate is issued,
it becomes part of the base for future expansion pursuant to
the procedure outlined above. The expansion procedure
contained in this section is permanent,

Transportation of Mail

Section 10, This section amends section 405() of the Act dealing
with mail schedules, This am.t:':ndn_lent would preserve the requirement
that each carrier file schedules with the Postmaster General but
remove the authority of the Postmaster to réquire additional scheduics
for the transportation of mail. It should be noté‘d:that Secticn 10

of {his 1')1'1] would c'};pam’. the zmﬂmrity of the lPostmaster General to

contract for mail transporiation.



Consolidation, Mergers and Acquisition of Control

Section I, This section would amend section 408(b) of the
'Act. dealing with mergers and other restl‘(;;c;tul'ix;gs. The present
section 40&(a) i)r_ovides that all restructur?x}gs must be approved
by the Board under a ''public interest tesl;. - The Board's
decision can then be reviewed in the court of appeals on a
substantial evidence test in accordance with general review
procedures. The amendment would retain the present section
408(b) for a period of 30 months after enactment of this bill

with respect to any cases filed at the Board in that period, but

\
would thesn imposce a new two-part procedurc and a new substantive

Fest.

:I‘he bill would revise the procedu;‘es and standards
of section 408 roughly along the lines of the Bank Merger Act. A
restructuring would not be approvable under section 408 if it
would result in an air transportation monopoly in any part of th§
country. If the" transaction would substantially lessen competition
or tend to create a monopoly in air transportation in any part of the
country, it could not be approved unless the Board also finds that
the anticompetitive effects are outweighed by the. transportation

corvenience and needs of the communities involved, and that such



needs may not be met in a less anticompetitive manner,
As they do at prescnt, interested government
agencies would be able to participate in Board proceedings under

section 408, and seek review of such procecdings in the U.S.
by

Circuit Courts of Appeals under a "substa',';i'tial evidence' test.
The bill would create an additional right in the Attorney General
to challenge section 408 restructuring transactions de novo in
the U,S. District Courts under the same legal standard applied
by the Board. The Attorney General would be required to file
such an antitrust lawsuit within 90 days of receiving notice of
filing of the section 408 application with the Board, and such
lawsuits would be automatically stayed until the final completion
of the Board's 408 proccedings. The Attorney General would
not be permitied to seck review of the Board'é order in a case
as to which he has a pending antitrust action.

If review were sought in the Distirict Court, the
amendment provides that the S_ecretary of Transportation must
submit his written views directly to the court. regarding the
transportation ;spects of the case. The B({a?d may also intervene
in the District Courf proceeding to present its views. A merger

may not be consummated before the Board acts  and any judicial

16

review is completed.  Appeals from the District Courts decision con'
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be taken directly to the .Supreme Court u;nder the Expediting Act
as is the case with actions under the antitrust laws and the Bank
Merger Act. [Finally, this section would also provide that any
merger case must be decided by ‘he Boa%’__d within one year of the

date it was filed.

4 '
Agreements - \

Section 12, This section amends Section. 412 {(b) of the Federal \

4

R T

Aviation Act which deals with air carrier agreements. Section 412
now requires the filing of all agreements, and requires the Board
to disapprdve any agreement contrary to the "'public interest'. :
The intent of this amendment is to prohibit _ii@g pooling, capacity,
price fixing, and other anticon‘qpetitive ‘agreements while retaining
the authority of the Board to approve agreemenis which are not
anticompetitive, and which relate to such areas as training, ba
handling, equipment interchanges and the like. If the Board
does not approve an agreement, such non-anproval does not
prevent the agreemsnt from becoming effective; it merely
prevenis antitrust immunity from attaching. ‘
Specifically, this ame.ndme'nt first provides that after
any agreement is filed with the Board, rotice musi be given to

the Secretary and the Attorney General, either of whom can require
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the BRoard to hold & hearing with respect {e the agreement.
Second, this amendment provides specifically thai
the Board may noft approve any agreement relating to interstate

9

or overseas air transportation for controlling capacity, for tuc

pooling of earnings or losses, or for fixing rates (except for

joint rates) or fixing the prices or terms of contracts for goods \
\

and services provided to air carriers by non-carriers. This

amendment also provides a new test for all other agreements and

forbids the Poard to approve any agreement that reduces or (

eliminates competition unless there is clear and convincing evidence

the agreement is necded to meet a serious transportation nesd

and no less anticompetitive alternative is available to reach the

Finally, this amendment allows the Attorney

General or the Sccretary to require the Board to hold a hearing

on previously filed agreements, and for review of such agreements in

accordance with the above standard,

’

Agreements in foreign air transportation would not
be eilected and the present standards for review of such agreernents

would be conbtinued., This amendment would also leave it fo the

o ney) v 2 B e » . 2 e s -, 4
Doard fo approve or disapprove mutual aid pact agrecements.



Antitrust T,nm\.uuit*)'

Section 13, A technical change is made to make it clear that
the antitrust immunily created by Board orders affects only the

air transportation industry which is regulated by the Doard, and

not other industries. H \
Rates |\
Section 14, This section amends section 1002 of the Federal

Aviation Act and deals directly with the question of rate flexibility,
It proposes substantial changes in the Board's power with respect

& i
to pricing. It provides for a much more flexible regulation
of pricing to complement the liberalized entry provisions of this
bill.  Without flexible pricing, liberalized entry may result only
in more of the ''same old thing'.

Section 1002 of the present Act provides the Board

broad authority to regulate rates, and to ensure that they are

not "unjust or wuwarcasonable'" or prejudicial or discriminatory. This

amendment restricts the authority of the Board in several w:

First, this amendment would amend Section 1002 (d)
to provide that a rate above ''direct costs', as defined by this

Act, may not be found unjust or unreasonable on the basis it is Loo

L

low., By limiting the Board's minimum ratemaking authority in

this way, the Act.provides for considerable downward pricing

il
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lawfulness of rate increascs is not affected.
Second, the bill also would amend Section

1002 (e) which provides guidance to the Board in its ratemaking

considerations.,, These amendments stress’ the need for price

competition as a means of promoting a healthy air transportation

K \\
industry and the desirability of a variety of services. Removed \
{from the list of maiters to be considered is the reference to

1

the inherent advantage'' of air transportation, a phrase transported

from the Interstate Commerce Act, and having no real .function‘,
¢

in the present Act.

Third, subsection {(c) amends Secction 1002(g) to

P

create a non-sgspend zone. Rate increases may be suspended

but only if they excced 10 percent of the ra{cel in effect one year
prior to the proposed change. Rate decreases may be suspended
but only if there is a clear and convincing reason to believe that
they do not cover the direct costs of the service at issue or if

the resulting rate decrease exceeds certain limits. In the [irst
year after enactment, the Board may suspend a rate which provides
for more than a 20 percent d'ecrezise in the rate in effect on the
date of enactment; and in the sccond year after enactment, the

Board may suspend a rate which provides for more than a 40 percent



decrease in the rate in effect on the date of enactment. Again,
it is to be noted that this zone relates only to suspensions, and

does not affect the Boeard's authority to rizle on the ultimate
lawfulness of a rate.

4

ot

Finally, this amendment alst provides a time

limit for rate cases, I the Board has not completed ite procecdl

.

within 180 days of the time allowed the tariff goes into effect
without further proceeding.

Subsection (d) amends Section 1002(i) to remove
the Board's power to establish minimum through rates. Subsection
(g) provides a definition of "'direct cost’ which defines this
term to be the "direct operating costs of providing the service"
and excludes overhead, fixed costs and any non-variable costs

from the deflintion.

Postal Service Contract Auvthority

Section 15. This section amends Section 5403(a) of Title 39 of
the United States Code dealing with the transportation of mail by air.
It would authorize the Postal Service to contract with certificated

carriers for mail carriage.



Local Service Subsidy Study

Secti_onb 16. This section requires the Sebcretary' to undertake
a one-yecar study of the LOCC‘il Service Air«}_}Carrier Subsidy
Program and make recommendations to C():r;.gl*ess for any
necessary changes. As part of the Stu(ly,"'glfhe Secretary is

to identify the costs of the local service subsidy involved with

cach city.
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