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Be it enacted bv tbc S::,nate:~ and House of Representatives of 

the United States of America in Congress assembled, That this 

Act, may be cited as the IIA\."iation Act of 1.975. II 
'f~ 

SEC. 2. Except as otherwise specified, wherever in this 

, 
Act an. an-lendment is expressed in terms o:'! an amendm.ent to a 

sectioa or other provision, the reference shall be considered to 

be Inade to a section or other provision of the Federal Aviation 

Act of 1958, as amended. 

Definitions 

SEC. 3. Section 101 as an'lended, is- further alnended by 

r~numberj!1g p::tra.graphs (2) through (19) as paragrapns (3) 

through (20) a.nd by inserting therein the following new pcuagraph: 

"(2) 'Advance -purchase charter trip' means a charter 

trip arr<lnged pursuant to a contract between an air carrier or 

foreign air carrier and a person authorized by the Board to 

act as a charter organizer, and sold by such charter or:5anizer, 
"­

to mem.bers of the general public on an aciv.a!1.ce purchase basis 

5.n accordance with regulations prescribed by the Board.. Such 

regulations may not require that participants' purchaf:e the 

transportation or pay any deposit more than thitty. days prior .". 

to departure, prohibit the eha.rter orga!1i?:er from selling up to 
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twcnty-fivc percent of the seats at any time prior to the de parture 

date, require a prorated price, prevent the organizer from 

assUlning the com.mercial risk of the venture, require that the 

.+~~ 

trip exceed three days in the Western Heihisphere or seven days 

in other areas, or otherwise unduly restri~,t the availability of \ 

\\ 
such charters." \' 

(b) Section 101 is further amended by renumbering 

paragraph (20) as that paragraph was numbered prior to the 

enactment 01 this section as paragraph (22). and paragraphs (21) i 

through (36) as paragraphs (23) through (38), and by inserting 

therein the following new paragraph: 

"(21) 'Inclusive tour charter trip'means a charter trip 

which combines air transportation; pursuant to a contract between 

an air carrier or foreign air carrier and a person authorized 

by the Board to sell inclusive tours ,and land arrangements at 

one or more points of destination, sold to members of the public 

at a price which is not unjust or unreasonable for the charter 
'. 

a'ir trans portation plus a charge for land arrangements and subject 

to such other requirements not inconsistent herewith as the Board 

shall by regulation prescribe to assure that "such charter trips 

do not substantially impair essential scheduled service. " 
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(c) Paragraph 34 of section 101 as that section was 

nunlbered prior to the enactment of this section is am.ended 

.as follows: 

"(36) '~upplerl1.ental air transportation' means charter 
, 
\ 

trips, including advance -p:urchase charter:ootrips, inclusive 

tour charter trips, and other types of charter trips in air 

transportation, rendered pursuant to a certificate of public 

convenience and nece ssity is sued pursuant to section 401 (d)(3) 

of this Act.' Nothing in this paragraph shall permit a 

supplemental air carrier to sell or offer for sale an inclusive 

tour in air transportation by selling or . offering for sale 

individual tickets directly to members of the general public, 

but a supplemental air carrier may control or be under the 

control of a person authorized by the Board to m.ake such sales, 

if such control has been approved by the Board pursuant to 

sections 408 and 409 of this Act." 

". Declaration of Policy 

SEC. 4. Section 102 ~s aIT).ended to read as follows: 

"Declaration of Policy: The Board 

"SZC. 102. In the exercjse and perfornlance of its powers <l-'ld 

duties under this Act, the Board shall consider .the follo"\ving, 

among other things, as being in the publiC' i!lterest, and in 

accordance with the public ceI1\'cnience and necessity: 

'. 
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"(a) The encouragement and' development of an air 

transportation systeln which is responsive to the needs of the 

'public and is adapted to the pre sent and f:\ltureneeds of the 
.:~ 

foreign and domestic commerce of the United States, of the 
•\,

'.'J 

Postal Se rvice, and of the National defens~; 

"(b) The provision of a variety of adequate, economic J 

efficient and low-cost services by air carriers without unjust 

discrimina,tions, undue preferences or advantages, or unfair 

or deceptive practices; and the need to improve relations 

among and coordinate transportation by air carriers; 

II (c) Maximum reliance on comp~tiiive market force s 

and on actual and potential competition to provide the needed 

air trans portation system; 

II(d) The encouragement of new air carriers; and 

II(e) The importance of the highest degree of safety 

in air c omme l' ce ". 

'. Procedural Expedition 

SEC. 5. Section 40l(c) is amended as follows: 

II (c )(1) Upon the filing of any such application, the Board 

shall give due notice thereof to the public by posting a notice of 

such application in the office of the Secretary oftilC Board and 

to such oUler persons as the DO<lrcJ n"lay by regulation deterrl1}ne, 
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Any interested person may file with the Board a protest or 
'. 

memorandum of opposition to or in support of the issuance of 

.a certificate. Unless the Board issues ai~:: order finding that 

the public interest requires that the appli.cation be dismissed 
, . .,.} 

on the merits, or the application requests :~,uthority to engage 

in foreign air transportation, the application shall be set for 

a public hearing within sixty days from the date the application 

is filed with the. Board. .Any order of disp-lissal issued ,by the 

Board shall be deemed a final order subject to judicial review 

as prescribed in section 1006 of this Act. Mutually exclusive 

applications shall be heard at the same time. If a.n .application 

regarding interstate and overSeas transportation is set for 

public hearing, final disposition of such application must be 

made within ten months of the date such application was filed, 

except where the Board finds that the application raises an issue 

of major air trans portation significance, in which case the decis ion 

must be made .:-vithin twelve months of the date the application . 

was filed. In addition, by order in extraordinary circumstances, 

the Board may delay decision for up to thirty, days beyo~d the 

applicable date for decision. 

'. 
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"(2) The dates specified in paragraph (1) do not apply 
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to applications pending on the date of enactment of this .paragraph 

or to applications filed within twelve lTIOntl):s of such enactment. 
-.,~ 

Applications pending on the date of such enactment must be .,. 
dis posed of within eighteen months of the d~te of such enactment. 

AppU cations filed within twelve months of the date of enactment 

must be disposed of within eighteen months of the date of application. 

"(3) If the Board docs not act within the tin~e spedfied 

in paragraphs (1) and (2), the certificate authority requested in 

the .application shall become effective, and the Board shall is sue 

the certificate as requested without furthe-r proceedings. 11 

Entry 

SEC. 6. (a) Section 401(d) (3) is amended as follows: 

11 (3) In the case of an application for a certificate to 

engage in supplemental air transportation, the Board shall issue 

a certificate, as may be required by the public convenience and. 
", 

necessity, authorizing the whole or any part .thereof and for 

such periods as the Board may specify, if it finds that tlle 

applicant is fit, willing, and able p:::-ope rly to pc rforrn the 

transportation covered by the application and to conform to the 

" 
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provisions of this Act and the rules,. regulations, and requirements 

of the Board hereunder. Any certificate is sued pursuant to this 

paragraph shall contain such limitations asj;the Boar'd shall find 

necessary to assure that the service render~d pursuant thereto 
"~~ 

will be limited to supplemental air trans portation as defined 

in this Act. II 

.' 

(b) Sec'tion 401 (d) is amended by adding the following: 

paragraphs: 

"(4) The Board shall issue a· certificate for interstate 

air transportation between any two cities.,?ot receiving nonstop 

scheduled air transportation by an air carrier holding a certificate 

of public convenience and necessity to an applicant if it finds 

the applicant is fit, willing, and able to perform such transportation 

prope rly, and to conform to the provisions of this Act and the 

rules, regulations, and requirements of the Board he reunde r. 

II (5) Any air carrier that engage s in interstate air 

'. 

transportation solely with aircraft having a capacity of less than 

fifty-six passengers or 16,000 pounds of property shall not be . 

requirc9 to obtain a certHicate of public convenience and necessity 

if that carricr conforms to such financial rcs pon.sibility requirements 

as the Board rnay by regulation in.1.posc. Thc Board shall by 
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regulation increase the passenger or property capadties specified 

in this paragraph when tJ'le public interest so requires. Air 

trans portation pursuant to this paragraph i~~ not subject to sections 

403, 4 04 , 4 05 (b) , (c), and (d), 408, 409 01'.412, e~cept for the 
,.".. 

;. 

provisions regarding joint fares and through rates. II 

(c) Section 401(e)(1) is amended to add at the end: 

liThe Board shall not, however, impose closed-door, 

single-plane service, mandatory stop, long-haul restrictions, or 
, I 

similar restrictions, on any new certificate or amendment to any 

existing certificate. By January 1, 1981 the Board shall reissue 

an certificates for interstate air transportation in the form of an 

unduplicated list of city pairs that each certificated air carrier 

is authorized to serve pursuant to the tenus of subsection (0) (1) 

or as otherwise provided by this section. Subsequent to 

January 1, 1981 each amendment to a ce rtificate authorizing 

interstate air transporta.tion shall take the form of additions 

to, or deletions' from, such listing, It 
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Route Transfers 

SEC. 7. Section 401 (h) is amended to read as follows: 

" (h) (1) By January 1, 1978, the Bo~:rd shall prepare an 

unduplicated list of city pairs that each interstate certificated air 
, 
\ 

carrier will be authorized to serve on Ja~~iary 1, 1981, pursuant to the 

terms of subsection (0) (1). This list shall be the basis for determinir-lg 

whether a city pair route is eligible for transfer, sale, or lease 

. pursuant to the provisions of subsection (h)(2). 

II (h)(2) On or after January 1, 1978, each air carrier 

engaged in interstate scheduled air transportation may transfer, 

sell or lease any of its authority to engage in scheduled interstate 

air trans portation or the authority conferred by section 401 (0) (1) 

to engage in interstate scheduled air trans portation to any air 

carrier the Board finds is fit, willing and able to perform such 

transportation properly, and to conforrrl to the provisions of this 

Act and the rules, regulations, and requirements of the Boa rel 

'. 
thereunder. 

"(h)(3) In the case of an application for transfer, sale or 

lease of a route pursuant to section 401 (h) (2) t9 an air carrier 

\.vhich the Board has found fit, willing and able t9 engage in air 

transportation, and to conform to the provisions 'of the Act and the 

rulc s, rc gu];,tions, and rcqtd rerl1G nts the reunc1cr, the Board shzdl 

approve the transaction unless tbe transaction fails to nlcct tllc 51 :'.nc.:2rds 

in sccHon ·j08. 
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certificate authority from the Board, the Board shall determine 

whether the applicant meets the requiremen"ts of -sec'tion 401 (h) (2) 

within six months of the date the request is filed. , 
.,} 1\II (h) (4) Prior to January I, 1978, a'" certificate may not 

\be transferred unless such transfer is approved by the Board 

as being consistent with the public interest. II 

Abandonments, 

SEC. 8. Section 401 (j) is alnended as follows: 

II (j)(l) No air carrier shall abariclon any route, or part,. . -.. .. ­
thereof, for which a certificate has been issued by the Board, 

unless, upon the application of such air carrier, after notice 

and hearing, the Board shall find such abandonment meets the 

standards set forth in this subsection or is otherwise found to 

be in the public interc st. Except as provided in paragraph (3), 

any carrier shall be permitted to abandon any route or part 

thereof for which a certificate has, been issued: 

II (A) if that carrier has operated the route or part thereof 

below fully allocated cost (including a reasonable return on 

investment) consider:ing subsidy payments pursuant'to secti.on .~06, 

for a period in1l'ncdlately preceding the ahalldonnlcnt petition of at 

http:secti.on
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least one ye.ar, exce pt the Board nlay require continuation of 

service for one additional year if the public interest requires; or 

"(B) if a carrier can dernonstrate its operations for the 

route under consideration have been condu\::ted below the direct 

cost for that route for' a period of at leas.tf.,three months immediately 

preceding the abandonnlent petition; or 

"(C) upon ninety days notice to the Board if the carrier 

can demonstrate that service will be provided by anothcr air 

carrier. 

"(2) Any interested person :may file with the Board a 

protest or menlOrandum of opposition tq ..or in support of any 

abandonment petition. The Board may require any air carrier 

.abandoning a route or part thereof to establish reasonable, 

cooperative working relationships \vith any air carrier providing 

replacclnent se rvices. 

"(3) The Board may require continuation of service to 

a point if the l.<;>cal community or State or other public body agrccs 

to provide sufficient support to assure that the carrier's total 

revenues, including any subsidy payments pursuant to section ";06, for 

the route or part thcreof, cover fully allocated costs (including 

reasonable return on investnlcnt) for the specific s,crvice at issue. 



-

.... 


12 


"(4) Any carrier may telnporal'ily suspend service on 

any route or part thereof upon reasonable notice to the Board 

if service is provided by another air carder. In the absence 

of such service ~emporary suspensions sh?-F be authorized if \

1\ 
the suspension meets the standards set forth in subsection (j)(l) \ 


for abandonments or is otherwise found to be in the public 


interest. " 


Route Expans ion, 
SEC. 9. Section 401 is amended by adding the following 

new subsections: 

"Removal of Restrictions 

"(o}(l) On or after January 1, 1981, each air carrier 

engaged in interstate scheduled air transportation 111ay engage in 

nonstop scheduled air trans portation without regard to any 

certificate limitations or other restrictions between any points in 

the United States named in its certificate or certificates on 

" 

J~nuary 1, 1975. Within sLxty 'days of the enactment of this 

paragraph, the Board shall undertake a proceeding to ph~se out 

all exi~ting restrictions in such certificate or certificates authorizlng 

interstate air transportatjon. In exe rcising this, at:thority, the 

Board shall PI' oceecl equitably, . p;iving ctt'.c C onsidcration to the 

effccts of clinlinaLion of rL!siricti()n~; en each air carric!.". The 
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Board shall proceed expeditiously and report its progress to 

'. 
Congress annually. 

"(2) On or, after January 1, 1981, each air carrier 

engaged in foreign air transportation may ·engage in nonstop 

scheduled air trans portation between any Ubited States points 

named in its certificate or certificates and served by that air 

carrier on January 1, 1975. Sixty days frOlu enactment, the 

Board shall undertake a proceeding to eliminate any requirelnents 

which precl,.de such nonstop service. 

"Discretionary Scheduled Operations 

II (p)(l) The authority granted in .this paragraph shall 

b~colTIe effective on January 1, 1981. 

II (2) On or before March 31 of any year 111 which this 

paragraph is effective, the Board shall-­

II (A) determine and publish the number of available seat 

miles operated in interstate passenger scheduled air transportation 

by certificated air carriers and the number of available seat 
'. 

miles operated in intrastate passenger scheduled air transportation 

by air carriers certificated by a State regulatory authori'ty during 

the pr(~ ce ding c ale ndar ye a r; 

. 
"(B) detennine and publish the number of available ton-miles 

operated by certifi"cated all-cargo air carriers in interstate scheclull>tl 

air transportation cltldng the pre::c(;ding calendar year; 

http:precl,.de
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II (C) establish clas se s of scheduled pas senger air carrie rs, 

as follows: in Class I, those air carriers which operated in 

excess of five billion availa·ble seat miles. in interstate scheduled 

air trans portation during the preceding caiendar year, or which 
, 

operated in excess of one billion availablcd.seat miles in interstate 

and illtrastate scheduled air transportation during the preceding 

calendar year and did not receive subsidy payments pursuant to 

section 406; in Class II, those carriers which operated i.n excess 

of one billion available seat miles in interstate and intrastate 

scheduled air transportation during ·the preceding calendar year 

but less than five billion available seat·m.iles in interstate and 

intrastate scheduled air trans portatioll during the preceding 

calendar year and which are not in Clas s I; and in Clas sIll, 

those carriers which operated less than one billion available seat 

miles in interstate and intrastate scheduled air transportation during 

the preceding calendar year, exce pt those carriers certificated by 

State authoritie.~ and which did not operate at least 100 million 

availc·.ble seat miles in intrastate scheduled· air transportation shall 

not be in this clas s i and 

'·II(D) determine and publish the average number of available 

scat miles in scheduled air transportation for e"ach of the three 

classes of air carriers in (C) and of available ton-lnilcs for those 

carriers l'e[~~rred t.o in (B). 
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"(3) Notwithstanding any othe,r provision of this section, 
'. 

each air carrier holding a certificate of public convenience and 

.nece s slty for scheduled air trans portation~nd each air carrier 

engaged in intr,astate scheduled air trans portation pursuant to a 
; 

~ 
"'t 

certificate is sued by a State regulatory auth'ority and which reports 

its available seat miles in passenger scheduled air transportation 

to the Board may engage in interstate scheduled air transportation 

in any and all m.arkets of its choosing in addition to that trans portation 

otherwise authorized, subject to the following limitations on the 

level of such additional operations - ­

~ ...._-- . 

II (A) a carrier in Class I shall be limited in each calendar 

year to a level of additional operations which does not exceed 

five percent of the average number of available seat miles in 

interstate and intrastate scheduled air transportation operated 

by carriers in its clas s during the p~eceding calendar year; and 

"(B) a carrier in Class II or Class III shall be limited 

in each calendar year to a level of additional operations which 

does not exceed ten percent of the average number of available 

. 
seat miles in interstate and intrastate schedul~d air transportation 

operated by carriers in its class during the preceding calendar 

year or which does not excced tcn p\~rcent of the available scat 



-

16 


miles operated by the individual carrier in interstate and intrastate 

scheduled air trans portation, whichever is greater; and 

"(C) all-cargo carriers shall be lin~}ted in each calendar 

year to a level .of additional operations which does not exceed , 

ten percent of the average nuruber of avaiiible ton-miles operated \ 

in scheduled air transportation by carriers in its class during the 

preceding calendar year. 

11(4) Carriers in Classes I through III shall be permitted 
, 

to carry m.ail and cargo on any flights conducted pursuant to 

this paragraph. 

II (5) Operations conducted pursuant to this paragraph 

lllay be combined with any other authority held by the carrier 

to permit single -plane and single -carrier services using combinations 

of the carrier1s existing authority and the new authority. 

"Additional Authority 

"(q) Any carrier engaging continuously for twelve 

consecutive months in nonstop scheduled air transportation pursuant 

to the authority conferred by ·subsection (p) of this section may 

. 
apply to the Board for a certificate of public convenience and 

nece s s lty authorizing unre stricted nonstop scheduled air trans portatioll 

Within thi.rty days of the date ot' application, the 

noard sh~dl grd.nt .;l1(~h application and issue the c<.:rtificate as reCJ1!(!~;1c:ci 
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unless the Board determines that the applicant has not conformed 

to the provisions of this Act with respect to the service in 

'luestion. Breaks in service occasioned by. .)abor disputes or by 

factors beyond the control of the carrier shall not destroy the 
, 
\ 

continuity of services rendered before and a:fter the break in 

service, but such periods of tiIT1e shall not be counted towards 

meeting the requirem.ent that service be offered for twelve 

months. 

"Scheduled Air Trans portation Defined 

"(r) For the purposes of paragraphs (d)(4), (0), (p) 

and (q) 'scheduled air transportation' means interstate air 

transportation performed by a carrier between two or more 

points, with a minilnum of five round trips per week, pursuant 

to publlshed flight schedules v/hich specify the tirnc:s, days 

of the week and places between which such flights are performed. " 

Transportation of Mail 

SEC. 10. Section 405 (b) is·amended to read as follows: 

"(b) Each air carrier shall, from time to time, file with 

the Board and the PostIT1astcr General a statement slnwing the 

points between which such air carrier is authori~ed to engage In 

air tran[;portatlon, and all schedul(~s, and all changes therein, of 

clircl'aft rcgllb.rly operil.tcd by the c<trrjcr between such poinis, 



18 -

setting forth in respect of each such. schedule tbe points served 

thereby and the tilne Of arrival and departure at each such point . 

.The Postmaster General may designate any such schedule for 

the transportat~on of mail between the points between which the 

. 
air cai'rier is authorized by its certificate··~io trans port mail.. 

No ch,tnge shall be rnade in any schedules designated except 

upon ten days I notice thereof as herein provided. No air carrier 

shall transport mail in accordance with any schedule other than 

a schedule designated under this subsection for the transportation 

of mail. 11 

Consolidation, Mer_ger, and.Ac<]uisition of Control 

SEC. 11. (a) The first sentence of Section 408 (b) is amended 

by inserting after the first reference to the word "Board" the 

following: 

!land) at th_e. same time: a copy to the 

Attorney General and the Sec retary of 

Trans portation 11. 

(b) The first proviso of Section 408 (b) is amend~d by 

adding,after the first "That" the words II (i) with respect to an 

applicahon filed v/ithjn thirty monC1s from enactm.ent of the 

A.\"iation Act of 1975, II and by adding after the lClst word of that 
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provis 0 (and before the colon therefc:llowing): II; and (ii) with 

respect to an application filed ITlore than thirty ITlonths after 

enactITlent of the Aviation Act of 1975, the:Board shall not 
".!,. 

approve such a transaction: 

I··t 
> 

"(1) if it would result in a ITlonopoly or would be . 

in furtherance of any cOITlbination or conspiracy to ITlonopolize 

or to atte1.TIpt to monopolize the busines s of air trans portation 

in any part of the United States, or 

"(2) whose effect in any section of the country ITlay be 

substantially to lessen cOITlpetition, or to tend to create a 

monopoly, or which in any other ITlanner \vould be in restraint 

of trade, unless the Board finds that the anticompetitive effects 

of the proposed transaction are outweighed in the public interest 

by the probable effect of the transaction in ITleeting the trans portation 

convenience and needs of the cOlTIITlunity or cornn'lunities to be 

served, and unless it finds that such transportation convenience 

and needs may pot be satisfied by any less anticompetitive 

alte rnative. The party challenging the transaction shall bear the 

. 
burden of proving the anticoITlpetitive effects, ,and the proponents 

of the transaction shall bear the burden of proving that it rneets 

the trans portat:ion convenicnce and needs of the comn-lunity or 

cornnnlnitics to be seJ'ved a.nd that such convenience a.ncl needs 

11"':2)' net be s~lti~;ficd by any lc~s ztnt.icornpctitivc alicrn:ltivcf;." 



i 

-
 20 


(c) Section 408 is further amended by adding the followin~ 

new 	subsection: 

" (g ) (1) Any' transaction specified in. subs,ection (a), regard­
.•4-~ 

ing which an application is filed m.ore than thirty months following 
, 

.,~ 

enactment of this paragraph, may not be c'onsummated before 

the ninetieth calendar day after the date on which the application 

therefor was presented to the Board, and the Attorney GeneraL 

The Attorney General Inay bring an action lmder the antitrust 

laws arisin~ out of such a transaction in the United States District 

Court for the District of Columbia or in any other appropriate 

District Court within such ninety-day pe'riod. At least 10 days 

before filing such an action the Attorney General shall publicly 

notify the Secretary of Transportation that he is considering 

such an action. No transaction specified in subsection (a) shall 

be consun1mated until the antitrust action, and all appeals from 

such action, which shall be taken pursuant to Expediting Act, as 

alnended. 15 U.,S. C. §§28-29, have been concluded. After the 

filing of such an antitrust act.ion, .all proceedings thereunder 

shall be stayed until the termination of the Board proceeding under 

subsection (b) and the termination of all judicial proceedings, if 

any, bro1;ght under Section 1006 with res jX!ct to a 'Board order 

The AHor ney Gerw ral m;,.y n ~,~. 
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however seek judicial review under Section 1006 of a Board 

order regarding a transaction as to which the ~.ttorney General has 

. ~; 

a pending antitrust action pursuant to this:."subsection. 

. II (2 ) In any action brought by the A,Uorney General 
... .:~. 

under this subsection, the standards applied by the court shall 

be identical with those that the Board is directed to apply 

under Section 408 (b) (ii), and the court shall review de novo the 

issues presented. 

II (3) The Board may appear as a party of its own motion 

and as of right and be represented by its counsel in any 

action brought by the Attorney General pursuant to this subsecti.on, 

and in any such action thE: Secretary of Transportation shall 

file with the District Court a statement setting. forth his views 

on the challenged transaction and the im.plications of the challenged 

transaction upon national trans portation policy. 

"(4) Upon the consumlnation of a transaction approved 

under this s~ction and after th~ termination of any antitrust 

litigation commenced within the period prescribed in tl~iij section, 

or upon the termination of such period if nO such litigation js 

cornm.enced therein, the transaction may not thereafter be attacked 

in any judicial proceeding on the ground that it alone and of itsel.l 

http:subsecti.on
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constitutes ~ violation of any anl'itrusi laws other than Section 2. 

of the Sherman Act, 15 U. S. C. § 2, but nothing in this chapter 

shall exempt any person inv'olved in or affpcted by. such a 

transaction from complying with the antitrust laws after the 
, 

consun:l.mation of such transaction. For th~ purposes of this 

section, the tern1 lantitrust laws I Ineans the lantitrust laws I 

as defined in Section 1 of the Clayton Act as amended, 

15 U. S. C. §12. 

11(5) All transactions approved by the Board pursuant 

to this section may be challenged by the Attorney General in 

an action brought to enforce Section 2 of~the Sherman Act, 

1~ U. S. C. § 2, notwithstanding any other provision of this section 

or section 414. II 

(d) Section 408 is further amended by adding the followjng 

new subsection: 

"(h) The Board must issue a final order with 

res pect to any application filed pursuant to Section 408 within 
". 

one calendar year afte I' such filing." 
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Ag re CInent s_ 

SEC. 12. Section 412 is aluendcd' by striking subsection ( b) 

and adding immediately after ,subsection (a) the following new 

subsections: 

"( b) After each agreement is filed, tHe Board shall give.":.. 

notice of the agreement to the Attorney General and the Secretary of 

Transportation within ten days of receipt of the agreement. The 

Attorney General or the Sec rctary of Transportation m,a y reque st 

the Board to hold a hearing in accordance'with 5 U. S. C. §556 to 

determine if the agreement 1S consistent with the provisions of this 

Act, and if so requested, the Board shall hold such a hearing. If 

the Attorney General or the Secretary of Transportation believes that 

because of changed circumstance s any ag reement \vhich has been 

previously approved by the Board has anticompetitive huplications 

or no longer se rve s a transportation need, the Attorney General or 

the Secretary of Transportation may request the Board to hold a 

hearing in accordance with 5 U. S. C. §556 to determine whethe r the 

agreement reluains consistent with the provisions of this Act. If so 

requested, the Board shall hold such a hearing, and may after such 

hearing di sapprove the agrecrnent.· 

"( c) The Board Inay not approve any contract, or agreement 

in interstate or overseas air transportation (1) which controls lcvds 

oj" capacity, l'C]l.liplncnt, or schedules, (~) which rcl<.~tes to pooli.n;~ 
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or apportioning earnings (except for mutual aid pact agreements 

among air carriers), losses, traffic, or service, (3) which fixes 

rates, fares or charges (except for joint rates, fares or charges), 

or (4) which fixes prices, comrnissions, rate's or other forms of 

• 
~. 

contrad for goods or services provided to '3r for air carriers by 

pel'sol1S other than air carriers. For the purposes of this section, 

agreements among carriers allocating operations at high traffic 

airports as identified by the Secretary of Transportation shall not 

be deemed pooling or capacity agreements. In addition, the Board 

may not approve any contract or agreement between an air carrier 

not directly engaged in the operation of aircraft in air transportation 

~nd a con-nYlon carrier subject to the Interstate Con1.rnerce Act, as 

amended, governing the compensation to be received by such con1mon 

carrier for transportation services performed by it. 

11 (d) The Board n1ay approve any such contract or 

agreelnent, whether or not previously approved by it, which it 

finds not adverse to the public interest, and not in violation 
" 

of this Act, exce pt that the Board shall not approve any such 

contract or agreen1ent which it finds would reduce or eli'ITlinate 

C0111pctitio:1, unless there is clear and convincing evidence the 

contract or agre0.rncnt is necessary to Ineet a' serious transpol'to.iion 

need or to Secure important public benefits, and no Ie ss anti ­

conlllctjtjVi~ alternalive is aVCllL.tl;Je to reach the sanlC rcsull. 



-
 2; 


II( e) With respect to foreign air transportation the Board 

shall by order clisapprove any such contract or agreement, whether 

or not previou sly approved by it, that it finds to be aclver se to the 

public interest, or in violation of the Act, arid shall by order approve 

, , 
any suc:h contract or agreement, or any modit,ication or cancellation 

thereof, that it does not find to be adverse to the public interest, 

or in violation of this Act. II 

Antitrust Immunity , 
SEC. 13. Section 414 is amended by adding the words "in air 

transportation" before the word "authorized". 

Rates 


SEC. 14. Section 1002 is amended by: 


(a) Amending paragraph (d) so as to read: 

"( d) Whenever, after notice and hearing, upon complaint, 

or upon its own jnitiative, the Board shall be of the opinion that 

any individual or joint rate, fare, or charge demanded, charged, 
", 

collected or received by any air carrier for interstate or overseas 
, , 

air transportation, or any classification, nIle, regulation, pI' practice 


afiectin,g such rate, fare, or charge, is or will be unjust or 


unre(1sona ble, or unju stl y disc rirninatory, or unduly preferenti <11, 


or unduly prl:jlldici~l, the Board shall dcterrninc and pl'cscribl-~ 




- , ' 
... 0 

the rnaxin1uDl or rninirnurn la'wiul rate, fare, or charge thereafter 

to be dernanc1cd, charged, collected, or received, or the lawful 

,classification, rule, regulaiipn, or practice thereafter to be nlade 

effective: Provided, however, that a rate> above direct costs may 

not be found to be unjust or unreasonable ~n the basis that it is too
'.':.. 

low, and the Board Inay not require an air carrier to charge, 

demand, collect or receive cOnlpensation in excess of that air 

carrier's direct costs for the service at is sue. 'I 

(b) Amendin.g paragraph (e) so a~ to read: 

"( e) In exercising and performing its powers and duties 

with respect to the deternlination of maxim,unl rates for the 

carriage of persons or property, the Board shall take into 

consideration, among other factors - ­

"( 1) the effect of such rates upon the DlOvement of traffic; 

"( 2) the need in the public interest of adequate and 

effici~nt transportation of pe rsons and property by air 

carriers at the lowest cost consistent with the furnishing 

of such se rvice; 

"( 3) the quality and type of service required by the public 

in each market; 

"( 4) the need for price competition to prornote a 
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healthy air transportation industry which provide s 

maximum benefits to consumer s; 

"( 5) the need of each car rier for r~venu~ sufficient 
.f;, 

to enable such air carrier, under honest, economical 
•...~ 

and effkient luanagement, to provide adequate and 

efficient air carrier service; and 

"(6) the desirability of a variety of price and service 

options such as peak and off-peak pricing to improve 

econornic efficiency. II 

(c) Arnending paragraph (g) so as to read: 

"( g) . Whenever any air carrier shalr file with the Board a 

tariff stating a new individual or joint (between air carriers) rate, 

fare, or charge for interstate or overseas air transportation or 

any classification, rule, regulation, or practice affecting such rate, 

fare, or charge, the Board is ernpowered, upon complaint or upon 

its own initiative, at once, and, if it so orders, without answer 

or other form.al pleading by the air carrier, but upon reasonable 
'. 

notice, to enter upon a hearing concerning the "lawfulness of such 

rate, fare, or charge, or such clas sification, rule, regulat~ on, or 

practice; and pending such hearing and the decision thereon the Board, 

by filing with such t.ariff, and delivering to such air c~l.rrier 

l. 
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affected thereby, a statf'rnent in writing of its reasons for such 

suspension, may suspend the operation of such tariff and defer 

the use of such rate, fare, or charge, or su<;:h classification, 

rule, regulation, or practice for a period of:no longer than 90 

, 
days if: ...~. 

(a) with rc spect to any proposed increase tbe proposed 

tariff would be more than 10 pe rcent higher than the tariff 

in effect one year prior to the filing of the proposed 

tariffti or 

(b) with respect to any proposed decrease, there is 

clear and convincing reason to believe that the proposed 

tariff will be belov·" the direct costs of the service at issue; or 

(c) with re spect to any decrease filed within one year 

following thc enactment of this paragraph, the proposed 

tariff would be more than 20 pc rcent lower than the tariff 

in effect on the day of the enactment of this parag raph and 

the Board believes the tariff will be found to be unlawful; or. 

(d) with re spect to any decrease filed in the period 

commencing one year from the enactm.cnt of this paragraph 

'and 	cnding two yeal'S iron) such enacbnent, that the proposed 

tariff would be m ore than 40 pc rccnt lower 'than the 
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tariff in effect on the day of enactment of this paragraph 

and the Board believes the tariff will be found to be 

unlawful. 

!~ 

If the proceeding has not been concluded and': a final order m.ade 

within the initial period of suspension, the B~.ard may, from time 

to tim.e, extend the period of suspension, but not for a longer period 

in the aggregate than one hundred and eighty days beyond the 

time when such tariff would otherwi se go into effect. After 

hearing, the Board may make such order with reference thereto 

as would be proper in a proceeding instituted after such rate, 

fare, charge, clas sificatiol1, rule, regula.tion, or practice had 

b~come effective. Any proceeding pursuant to this subsection shall 

be completed and a final order issued within one hundred and 

eighty days of the time when such tariff would otherwise go into 

effect. If the proceeding has not been concluded and an order rnade 

within the period of suspension, the proposed rate, fare, charge, 

classification, rule, regulation, or practice shall go into effect 
" 

at the end of such period: Provided, that this subsection shall not 

apply to any initial tariff filed by any air carrier. Providectfurther, 

that the-fact that a tariff m.a)' be suspended pursuant to this paragraph 

shall not create a presumption with respect to its ultil,nate lawfulness. II 
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(d) 	 Amending parag raph (i) so as to read: 

"( i) The Board shall, whenever rcquired by the public 

convenience and necc ssity, after notice and l~~aring, upon complaint 

or upon its own initiative, establish through service and the 
1 
\. ···r 

D1.axilnUD1. joint rates, fares, or charges for ihterstate or overseas 

air transportation, or the clas sifications, rules, regulations, or 

practices affecting such rates, fares or charges, and the terms 

and conditions under which such through service shall be operated. II 

(e) 	 Adding a new paragraph (k) to read as follows: 

"(k) IDirect Costs· means the direct opcrating cost of 

providing service to which a rate, fare, or charge applie s, and 

shall not include such items as general and administrative expenses; 

depreciation; ~interest payments; amortization; capital expenses; 

costs associated with the developD1.cnt of a new route or service; 

and other fixed costs or costs which do not vary immediately and 

directly as a result of the service at issue. II 

"Pbstal Service Contract Authority 

SE C. 15. Secti on 540 2( a) of title 39, United State s Code, 

is aD1.cnded to read as follows: 

"(a) If the Postal Service determines that service by 

certificated clir carriers bcb,vccnany pair or pairs of points is 
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not adequate for i!:s purposes, it n1ay contract for the transportation 

of n1ail by air in such nl.anner and under such tcrnlS and conditions 

as it deen1s appropriate: 

II( 1) 'with any certificated air carriei' 
.;: 

between any of 


the points between which the carrier is apthorized by the 

.' '!~. 

Civil Ae ronautic s Board to engage in the transportation of 

n1ail; 


"( 2) with any other certificated air carrier, if no 


certificated ai r car rie r so authorized is willing so to
, 
contract, or between points between which no certificated 

air carrier is authorized by the Civil Aeronautics Board 
., ­ .-~ 

to engage in such transportation; or 

"( 3) with any o!:her air carrier, if no certificated air 

carrier is willing so to contract. II 

Local Service Subsidy Study 

SEC. 16. The Secretary of Transportation shall undertake 

a Study of the Local Service Air Carrier Subsidy Progran1 and 
" 

make recornn1endations to Congress for any necessary changes 

in the subsidy systen1 within one year of the date of enactnl.ent 

of this· section. The Secretary sh<111 consult \vith COn1n1\'.nity 

leaders in the cities now receiving subsidized air' service, the 

local servlce alr carriers, the Chairnlan of the Civil Aeronautic 5 
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Board, and the relevant C011l1uittecs of Congress. As part of 

this study, the Se cretary sha~l identify the cost of local service 

subsidy involved in providing service at eac'h city. 

> 
\ 

t· '~•. 

.. .... -._- . 

'. 
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AVIA.TION ACT OF 1975 


SECTION -BY ··SECTION ANALYSIS
, 

Section 1. Cites the Act as the Aviation ~Act of 1975... ':~. \\ 
Section 2. Prov:ides that any reference to a section, unless \ 

\ 

otherwise indicated, refers to the Federal Aviation Act of 1958, 

as an'lended (lithe Act ll
). 

, 
Definitions 

Section 3. This section amends Section 101 of the Act dealing 

with definitions. The pur pose of this section is to liberalize 

pe·rm.anently and by statute the availability of charter services. 

The Board has generally placed limitations on the 

growth of charter services. Prior to August, 1975, the Board 

required for inclusive tour charters: (1) a minimum of three 

. stops; (2) a minimun'l of seven days between departure and return; 

and (3) a minimum rate not les ~ than llO percent of any available 

scheduled fare. Legislation pr.esently befoi.·e Congres s, S.421, 

liThe Low-Cost Air Trans portation Act ll , wou~d. substantially 

broaden the availability of charter services. In response to this 

legislation a;1d JYllhlic criticisn'l the Board bas recently expanded 

Uk. cl.v:tilaLility of inclu:3ive tOU1" charters on its own initiative, 
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organiz.er from selling up to 25 percent of the ticl:et seats at any 

tinl.e prior to departure. Minimum stay req':lireHlCnts could not 
.-~~ 

exceed 3 days in the Western Hemisphere, nor 7 in other areas. 
, 
~ 

The' proposed paragraph (21) «ic"..lld authorize one stop 

inclusive tour charters. The rate for such charters would be based 

on the cost of the air transportation plu s the charge for ground 

arrangements. The reference to "unjust or unreasonable" rates 

refers to the standard set out in section l002(d) and (j), as amended 

by section 14 of the bill. The Board would be authorized to assure 

that one stop inclu sive tours do not impair scheduled services. 

The proposed paragraph (36) provides an amended 

definition of "Supplelnenial air transportation" and it renl.oves 

the prohibition against supplemental air carriers selling tickets 

indirectly through control of those authorized by the CAB to make 

• 
such sales. The new definition would delete the prohibition against 

the carriage of mail by supplementals in the present Act and would 

delete the language lito supplement the scheduled service ••. II 

The latte r language is inconsistent with the present role of· supplelnental 

air cal-riers in providing low-cost charter air transportation. 

http:organiz.er
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Declar~tion of Policy 

Section 4. Thi s scction amends Section 102 of the Act dealing \\'i:;h 

the Decla ration of Policy of the Board. Eve\y decisi on of the Bo2.Yc. 

111Ust reilect the basic guidancc provided by ~he Declaration of .. :-. 

Policy which is an integ ral pa rt of the Act. Thi s anlendment 

rearranges the order of the Declaration into a more logical form, 

but more importantly, it changes the basic thru st of the policy 

announced in the declaration. 

The pre sent policy declaration is protectionist and 

promotional of the industry in tone. It speaks in ternlS of pron1otio~l .... ­ ~ 

of th~ indu stry in several places, and at the saIne tinle provide s for 

c01npetition Iionly to the extent necessary ••• II 

The anlended policy declaration recognizes the need 

for Ilencouragement and development ll but clearl y states that the 

basic policy goal is to develop a systern to sati sfy the needs of 

the pu blic, not just the airline indllstry itself. It speaks in terms 

of a Ilvarietyll ;;f Ilefficient and low-cost services ll • It reaches 

this goal by Ilmaximunl reliance on cOnlpetitive market forces II and 

by t!1.e Ilcncouragenlent of new air carriers ll rather than the heavy 

hand of Fedcral econonlic regulation. It recogniz;s that safety rnust 

b(! C()ntill11C'd to the Ilhighcsl ckgrec ll • In eSSl!nCe then, the thrust 
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(c)( 1) would require a speedy hearing .on all applications for 

certificates of public convenience and necessity. Any person 

seeking a Federal license is entitled to a pr:~)mpt decision on the 

merits. All <lpplications regarding interstat~ and overseas trans­
.. ":\ ." 

portation, set for pu blie hearing, mn st be di sposed of within ten 

rnonths of the date of the application except where the Board finds 

that the application raises issues of "niajor air transportation 

significance", and in those cases the decision must be made .within 

twelve months of the date of application. The Board is also given 

an extra 30 days for decision if it finds there are "eAi:raordinary 

circumstances". This terrn is not defined in the Act and is left 

to the discretion of the Board but it is meant to cover "last-rninute': 

problern.s and delays. 

Applications to engage in foreign air transportation do 

not fall under these deadlines. The tinie liniits also do not apply 

to applications pending at the time of enactment or filed within 

twelve months of enactment. For these applications, a somewhat 

longer time limit applies. This longer period will allow the Board 

to process the back load of past applications and any new applications 

filed to tal,(~ advantage of the libcraliz.cd entry provisions of this _-\.ct. 

The: DuZ"\ rd rnay dcci cle not to sct ,1l1 <LJ)plicab on foi-hearing in whic:l 

ca~>e it nl11St dismis;) the applicati.on on the )l,e dts J thus givi;::: 

http:applicati.on
http:libcraliz.cd
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opportunity for court review. 

If the Board fa:ils to rrlCet the. d.eadlines, the 

certificate requested must be issued by the Board without further 

proceedings. ,.': 
> 
\ 

." 

Entry 

Section 6. This section would amend section 40 l( d) of the Act 

to liberalize entry into the air carrier industry by new entrants, 

and permit the supplemental carriers to operate scheduled services. 

Section 6( b) of the bill provides a IIfit , willing, and 

able" entry test for transportation "between any two cities not 

r'eceiving non- stop scheduled air transportation by an air carrier 

holding a certificate of public convenience and necessity••• II In 

other words, for city-pair s not receiving scheduled air service by a 

certificated carrier, there is no neces sity to prove "pU blic convenience 

and necessity". "Scheduled air transportation" is defined in 

1?ection 9 of the··bill to mean a minim.um of 5 round trips per week. 

The second part of section 6( b) exelupts frOlu economic 

regulation those air carriers who engage in interstate air transpol'tation 

solely \vith planes with a passenger capacity of less than 56 or a 

cargo capacity of 16, 000 pounds. ConHlluter air carriers now operate 

http:minim.um
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pursuant to this exenlption. The Board, at present by regulation, 


exernpts air carriers operating ai.rcraft with a capacity of less 


.~:,~ 

than 30 passengers or 7,500 pounds of property. The exernption 

in the bill would be a new higher minimum an.~.would be statutorily 

inlposed. This section would also direct the Board to further 

increase the exemption as circumstances warrant. Carrie rs 

exempted by this section would still be required to conform to 

financial responsibility requirernents and observe' joint and 

through rates as r·equired by the Board unless otherwise exempted 

under section 416. 

Section 6( c) of the bill v'iOuld su bstantiall y linlit the 

Board I S authority to impose conditions on any future or amended 

certificates of public convenience and necessity. Specifically, 

the Board would be prohibited from imposing any closed- door, 

single-plane service, mandatory stop, long-haul restrictions, or any 

similar restriction. It is the intention of this provision to rernove 

from the Board the authority to impose conditions designed to 

protect the rnarkets of other carriers. (See analysis of section 9 

for removal of past protectionist condi.tions). In addition, this 

secbon requires the Board by January 1, 1981 to reissue all ccrtifi ­

catc s for inLc'l" state ai r transportati on in the form of a li sting of the 

city pairs air ca"ricrs can serve. 

'. 



9 

-


Rouie Tran!')fers 

Sectjon 7. This· section provides a neW· procedure for route 

transfers, and beginning January 1, 1978 aJ.lows carriers to 
, 
\ 

transfer route authority freely to other qu'a:Ufied carriers 

subject to the standards under section 408 to prevent anti-

competitive transactions. The purpose of this section is to 

provide an exp0dited procedure for pro-competitive transfers. 

Abandornnent 

Section 8. This section provide s a new abandonment procedure. 

At present, carriers are free to provide v:arious levels of service, 

and nlay substantially reduce service without Board perm.ission. 

To cOlnpletely abandon service, however, the carrier must obtain 

approval from the Board in accordance with 401(j) of the Act. 

Abandonment of service has not been a substantial problenl in the 

airline industry, but by this am.endment carriers would be assured 

that they would not be required to provide non-conlpensatory 
'. 

service. 

The section would amend 401(j) and provide th<:£t a 

carrier rnay ab.:l!1don a route if 

(A) the carrier has operated the route below 

fully 31] Cleated cost (including a reasonable 

ret 11 1'11) fur at Ie a st un( ~ YC.:l r, exec pi tl]{~ Board 

111ay peJ';tpone the a lxmdonrncnt for up to one year; 
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(B) the carrier has operated the route below 

direct costs for a period of at least three 

n10nths - in this case there is 1~'0 postponeIYlent; or 

(c) upon 90 days notice 1£ the carrier can 
.. "!.. 

dcnlOl1strate Hlat service will be provided by 

another car rier. 

An exception to the above occurs if a cOIYlIYlunity 

or another public body agrees to provide sufficient paYIYlcnts to 

a carrier to ensure that the carriers revenues (including any subsidy) 

at least equal its fully allocated costs, including a reasonable return. 

In this case, the carrier n1ay not abandon the route as long as the 

payment.s are rrlade. Thus, continuation of service is left to the 

option of the affected con1rrlUl1ity~ This revised abandonrrlCnt 

provision will not result in the loss of service at cities where 

Federally subsidized service is provided by local service carriers. 

T4.e proposed paragraph (~ provide s that ten1porary 

suspensions n1\'1 st be granted if the carr'ier can show that. service 

will be provided by another carrier or if siIYlilar circuIYlstances 

e:>.-ist to those necessary for abandomnent. 

'. 
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Route Exp;::l.nsion 

Section 9. The first part of the amencbnent of this section 

.:r.,' 

would add a new subsection to section 401 rriandating the Board 

to remove protectioni st conditions on past c~tti£icate s in a pha sed 

procedure. 

The proposed su bsedion (0)( 1) provides that on or 

after January I, 1981, every air carrier engaged in interstate 

scheduled service may engage in Ilnon_ stop scheduled air 

transportation without regard to any certificate limitations or 

other restrictions behveen any points in tl:.~_United States named in 

its ccrtificat~ ••• on Janual'y 1,1975 11 
• In other words, 

starting in 1981, a carrier can fly non- stop behveen any two dties 

named in its certificate on January 1, 1975. The. removal of 

these restrictions will substantially increase competition between 

existing carriers who may now IJave authority between cities but 

who are not effective competitors because of the many restrictions 

imposed upon them by their certificates. To av()id undue disruption, 

this section directs the Board to undertake a proceedi.ng after the 

enactment of this Act to gradually and e~iuitably 'phase in the 

elilnination of these conditions. All condjtion~; would be elin"linated, 

hOWl~vcr, by F)81. 

'. 


http:proceedi.ng
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New scheduled air carrie rs, such as supplemental 

air carriers that acquire authority to engage in scheduled air 

transportation would also be eligible for this discretionary 
.:~ 

authority. These carriers would be placed ·in Classes I, II or 

>,
III based on their scheduled available seat'OIniles in the previous 

year. 

The proposed subsection (q) provides that any 

carrier operating pursuant to the above process for a period 

of twelve co,"secutive Inonths in scheduled nonstop service with I 

a minimum of five round trips per week may apply for, and the 

Board Inust is sue, a permanent certificate for nonstop 

operations in such market. Once the certificate is issued, 

it becomes part of t1!e base for future expansion pursuant to 

the procedure outlined above. T~1e_ expansion procedure 

contained :in this section is permanent. 

Transportation of Mail 

Section lO. This section amends section 405 (b) of the Act dealing 
'. 

with mail schedules. This amendment would preserve the requirement 

that each carrier file schedules \vith the Postmaster General but 

ren-loVe! the aUlhority of the Postn1aster to require additional schedules 

for the trans portation of rnail. It should be noted that Section 10 

of tl~is 1>ill w(l\dd expand the <i.\lthority of the Postma~;ter Gelleri'd to 
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ConsoliclidiOJ1, M(~rgC!'3 and AcquisHioJ1 of CO:1trol 

Section 11. This section ';Vould arne nd section 408 (b) of th,= 

Act dealing with merg01's and other restrticturings. Tbe present 

section 408(a) provides that all restructuril<gs lllUSt be approved ...:.. 
by the Eoard under a "public interest" test. The Board's 

decision can then be reviewed in the court of appeals on a 

substantial evidence te st in acc ordance with gene ral review 

procedure s. The alllendn,ent would retain the present section 

408{b) for a period of 30 ITlOnths after enactment of this bill 

with respect to any cases filed at the Boal'd in that period, but 

would th(;~1 irnposc a neV,: two-part procedure and a HeV" substantive: 

test. 

The bill would revise the procedures and standards 

of section 408 roughly along the lines of the Bank Merger Act. A 

restl"ucturing would not. be approvable under section 408 if it 

would result :in an air transportation monopoly in any part of tbe 

country. If the transaction would substantially lessen con1petition 

or tend to create a monopoly in air transportation in any: part of the 

country', it could not be approved unless the Hoard also finds tbat 

the antic CH11PCtiti vo effects are outweighed by the. trans portation 

cc,r.\"Cn1CnCe and needs of tbe comn,unitics involved, and tha.t such 



16 

needs may not be nlCt in a less anticonl.petitive luanner. 

As they do at present, intere.~ted governnl.ent 

agencies would be able to participate in '~?ard proceeding~ under 

section 408, and seek review of such proceedings in the U, s. 
, 
" 

Circuit Courts of Appeals under a "subst~~Atia] evidence" test. 

The bill would create an additional right in the Attorney General 

to challenge section 408 restructuring transactions de ~~ in 

the U. S. District Courts under the sallle legal standard applied 

by the Board. The Attorney General would be required to file 

such an antitrust lawsuit within 90 days of receiving notice of 

filing of the section 408 application with*-ihe Board, and such 

lawsuits would be automatically stayed until the final cOlllpl.etion 

of the Board IS 408 proceedings. The Attor ne y Gene ral. would 

not be pe rmitted to seek review of the Board I s order in a case 

as to which he has a pencHng antitrust action. 

If review "verc sought in the District Court, the 

anlendluent prayides that the Secretary of Transportation lllust 

s ublnit his written v:iews directly to the court regarding the 

trans portation as pect8 of the case. The Boa7d rnay al.s~ intervene 

in the District Court pruccedjng to present :its views. A rnerner
'" 

may not be consurnlnatcd before the BOctrd acts· a~d any jucl:icial. 
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be taken directly to the .Suprelne Court ll.."1der the Expediting Act 

as is t11e caSe \\lith actions under the antitrust laws and the Bank 

Merger Act. Finally, this section would also p::"ovide that any 

merger case must be decided by the Boar:d withirl one year of the 
.:\ 

date it was filed. 
, 
\. 

Agreements .. :~. 

Section 12. This section amends Section. 412 (b) of the Fedeloai 
..... -:::~J:CI.•. 

Aviation Act which deals with air carrier agreements. Sec;tion 412 

now requires the filing of all agreements, and requires tho Board 

to disapprcfve any agreement contrary to th'e "p1.A.blic interest". i 

The intent of this amendment is to prohibit in toto pooling, capaci1:y, 

price fixing, and other anticompetitive 'agreements while retaining 
~ 

the a1.A.thority of the Board to approve agreements which are not 

antico.mpetitive, and which relate io such areas as training, baggage 

handling, equipment interchanges and the like. If the Board 

does not approve all agreement, such non-a?proval does not 

prevent the agreem,~nt from becoITling e££ectiv.:::; it merely 


prevenis antitrust iITlmunity from 2.ttaching. I 


Specifically, this amendment first provides that after 

any agreement is filed with the Board, rotice must be given to 

the Secreta.!"y and the Attorney General, either of whotn can require 
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S ~ct ; (') n J - , 

th e an t it rus t i n unu ni Ly c r e ate d l1)' BO'-l.rcl orc1ers affe ct s on ly t he 

,; 

a i r tr a n po r t;).t i o rl i ndustry whic1J i :; r e g ulated by the Boa rd, <'n c! 

not eth er i ndust!.' ies. , 
., } 

H. a t s 

S e ction ) . Thl ~; sec tion arnc nc1s "e cHon 1.002, of t h FecL r a l 

A v j2.tio n Act and deals di :cectly 'Nith tho qu estion of rate fl e.' i biliLy , 

It propos()s sulic;1.a;-Ii;ial cha n ;-" cs in th8 Boardis pO\vc r with J' GSp.:: ct , 
to pricin g . It provides for a Dluch 11101'e fle ]~ibl e r egulat i on 

of priclll g to cOl npL c nlc: nt t h e li lX:l'ali ze cl e ntry provisions of th L 

hill. Vlithout flexib le pdc:in <; , libe r a li z ed entry rna y I' esult; o n l y 

in rno1'e of the I'sellne old thingll. 

Se ction 1002 of t h e p resent A c t p1'ovid s the Board 

broad a nthority to r -' . ulate rat es , and to e n sur e tbClt they ;).rc~ 

not "unj u s t: or lllll' caSona blc l ' or pre judicia l or cli s cr irnin 2_to :.- y, Th' s 

arne nc1n10 J!t r estric ts the a u th Jr ity of th e l'io(\rd in :-;, evcn~ l. way s~ 

Fir <; t:, this anl endmcnt \"{ould anw nd Section 1002 (rJ ) 

to pr (")\ridc tJl a t: a r <.i. tc a Do ve "direc t cos ts ", a !:i d efi ned by Uli c-; 

Act, rllU Y not 'b e: 101111([ un just or 1.-:.tl rc:as una blc· un th e b as h : it 1 L Ci C', 

l ow, B y limit ing t he - ()i't.rcl I : . mill lllUrn r:c..Lc rn a ~j / ; g au1h o r ity in 

j 1, ' ilh 1' (:~; J I . I. •• 1 
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lawfulness of 	rate increaseS is not affected. 

SecoIld, the bill also \-;ould arnencl Section 

l002(e) which provides guidance to the Board in its ratemaking 

cons id e r<'ctions. These alnendments stress> the need for price 

competition as a Ine ans of promoting a heCl{lthy air trans portation ...:~. 
industry and the dcsirability of a variety of services. RClnovcd 

froln the list of matters to be considered is "the reference to 

lithe inherent advantage II of air tran::; portation, a phrase transported 

fron"1 the Interstate Commerce Act, and having no real function. 
, 	 I 

in the pre sent 	Act. 

Third, subsection (c) amends Section 1002(g) to 

ci"e ate a non -sus pend zone. Rate increases may be suspended 

but only if they exceed 10 percent of the rate in effect one yeaI' 

prior to the proposed change. Rate decreases n1.ay be suspended 

but only if there is a clear and convincing reason to believe .that 

they do not cover the direct costs of the service at issue or if 

the rc suIting rate decrease exceeds certain lilnits. In the first' 

year after enactment, the Board may suspend a rate which provides 

. 
for more than a 20 percent decrease in the rate in effect on the 

date of enactment; and in the second year after enactn1.ent, the 

Board may suspend a rate which provides for more than a 40 Ix~rcent 
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Loc;:d Se r vice S1.l}) " ic1y Study 

Section 16. This section requires the Secretary to undertake 

a one -ye ar study of the Local Service Air'Carrier Subsidy
.:\ 

Program and nlake recommendations to Congress for any 
> ...~ 

necessary changes. As part of the Study, the Secretary is 

to identify the co,.,ts of the local service ~;ub:3idy involyed with 

each city. 
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