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CHRONOLOGY

93rd Congress

1. October 29, 1973, S. 2612, a bill to establish an office of
"independent'' special prosecutor to be appointed by a
panel of U. S, District Court judges, was introduced by
Senator Bayh and others in the wake of the ""Saturday
Night Massacre''.

2. November 5, 1973, Companion measure to S. 2612, opposed
by then Acting Attorney General Robert Bork, before House
Judiciary Committee,

3. July 13, 1974. Final Report of Senate Select Committee on
Presidential Campaign Activities (see Draft, Part I, p. 212)
recommended the creation of a permanent office of independent
public attorney.

94th Congress

1. January 30, 1975, S. 495, introduced by Senators Ribicoff,
Percy, Metcalf, Inouye, Montoya, Weicker and Mondale.

2. December 2, 1975, The Civil Service Commission filed a
report with the Senate Government Operations Committee,
opposing Title I (Special Prosecutor) of S. 495,

3. December 3, 1975, Assistant Attorney General Michael
Uhlmann testified before the Senate Government Operations
Committee in general opposition to S. 495 (copy attached).

4. May 12, 1976, S. 495 reported favorably by the Senate
Government Operations Committee and referred to the
Senate Judiciary Committee,

5. May 26, 1976, Deputy Attorney General Harold Tyler
testified before the Senate Judiciary Committee in general
opposition to S. 495 (copy attached).

6. June 10, 1976, CIA filed a report with the Senate Judiciary
Committee in opposition to Title III (Financial Reports) of S. 495.

7. June 15, 1976. S. 495 referred to the Senate floor by the Senate
Judiciary Committee. St ‘")
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Recent News Reports

1.

June 28, 1976, News article by Martha Angle, p. 1,
Washington Star.

June 29, 1976. Two Q & A's forwarded to Press Office
by Counsel's Office (copies attached).

June 30, 1976, Nessen indicates President has not yet
taken a position,

July 1, 1976, Third Q & A forwarded to Press Office
by Counsel's Office (copy attached).
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Mr. Chairman and Members of the Committes:

I am pleased to have the opportunity tec pressnt the
views of the Department of Justice on S. 4925, theo "tlatergate
Reorganization and Reform Act of 1975", and certain related
amendments and bills. Because of time limitatiodns, the
Department has not been able to analyze in detail the several
bills (S. 181, S. 192, -S. 2092, and S. 2295) relating to

financial disclosure. Pursuant to discussions with Committee

staff, Mr.. Chairman, the Department would be happy to submit

e its;written views -on any matters not covered today, or, ié the
Committee prefefs,-return toitestify at a later time.

. 2. Similarly,.:Mr..Chairman, with respect to the Percy-Baker
AmendmenttNo.ﬁ495 dealing with wiretaps and electronic sur-
veillance, the Attorney Gene?al respectfully requests that
the Department: be permitted to defer commenting until a later
time. As the Committee is aware, there are a number of bills

now pending before various committees in both Houses on this

extremelytcomplex'subject and the Department is still in the
proceSS'of:formulating~its views. Some idea of the scope
of‘the problem may be had by an examinaticn of the testimony
recently‘presented by the Attorney General before the Senate
sSelect:Commltteezon-Intelllgence (November 6, 1975), a copy

of thch I wouid request be included in the record at the con-

clusion of my remarks. - .




TITLE 1. ESTABLISHMENT QF CGOVERNMINT OFFICES
1. Office of Public Attorney (Sac. 101; vr. 1-12 of
th= bBillj).
The Proposal. Under Secticon 101 of 5. 295, £itls 28
of the United States Code would ba amendsd by edding a new

independent of the Department of Justice and entire executive
branch, which would héve the exclusive responsibility for
investigating and prosecuting allegations of corruption in
the administration of laws by the executive branch, conflict
of interest cases referred by the Attorney General, criminal
cases referred by the Federai Election Commission, and alle-
gations of violations oi Federal campaign and election laws.

| Three retired courts of appeals judges, sealected for

the purpose by the Chief Justice of the United States, would
appoint the Public Attorney, by and with the advice and con-
sent of the Senate. He would serve five years and could be
appointad for one additional term of fiveVyeérs. A vacancy ;
in the Office would beAfiileé“in the manner of an original.
appointment.  In order to qualify, an appointee would have’
to~agree‘not*tdioccupy or discharge the duties of any Federal
elective officé,-or to accept any other Federal'emplcymént,'
for a period of five years after the conclusion of his tenure

as Public Attorney.-
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The Public Attorney would be required to notify thg@j/—m\\\\
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investigations or proceadings within his Jurisdiction.

*, iy - — -~ bl
Juring th2 tendency of any such investigation or drocsediing
— N L e . el - - 1S 3 e o RN IS e -~
—ha2 Attorney Sensral syould be obliged to direchk the Deuvartment

investigation or
or to take any relatad action, with respect to the
ject matter, or any related or overlapping matter, except
with prior written approval of the Public Attorney. In addi-
tion, at any time the Attorney General believed or had reésdn
to believe that an investigation conducted under his super—
vision involved or might‘likely involve a conflict of interest
or matter otherwise within the jurisdiction of the Public
Attorney, the Attorney General would be obliged promptly‘to
notify the Public Attorney. thereof. In any such event the
Public Attorney would, at his discretion, either defer to the
Attorney General's investigation, take over the investigation
solely on his own responsibility, or participaée with the |
Attorney General in the further conduct of the investigétidn-’
If the Attérney General disapproved of the filing of
any indictment or information, or of any subsequent action or

position taken by the Public Attorney in- the resulting judi-

cial proceeding, the Attorney General would be entitled to

appear and present his views amicus curiae to the court

before which the proceeding was pending.
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with regard to matters within his jurisdiction, =h

Publiic Attorney would be vested essentially with all tha
same powers the Attorney Gerneral {and United Stziss Attor 2va)
now enjoy over such matters. Included would be the authority

to direct Federal investigative agencies to collesct evidence,
to>prosecute'criminal cases from inception through the
appellate processes, and to conduct civil proceedings to
enforce, or to.obtain remedies for violations of, the laws
he is chargéd with enforcing.

,NThe,PuBiic?Attcrﬁey would also be authorized to establish -
a staff and exerc1se.ap9ropr1ate administrative controls,
1nclud1ng the maklnq ofﬁrules and regulatlons to carry. out
hls duties. and;fUnctlons- His offices would be ma1nta1ned;.>
phys}cally'apggyﬁﬁzqmioifices of the Department of Justice.
Al;:Eg@eral §eQa:t§e§ts¢an& agencies would be obliged to make
available to :b#é?ublic;Attorney, at his request, its services,
equipment,'personnel facilities, and information, to theat;'

“greatesﬁ extent practlcable, con51stent with law. -~ -z | {M“

Dlscu551onw In analy21ng the Office of Public Attorney

_fdrmlng execntlve,functlonsﬁ (2) Can: executlve,functlons be~

assigned to a non-executlve ‘agency? - (3) Can an executlvezt;;

agency have a'head‘appplnted by someone other than the President?

v T . e n o e v T
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{1} At the very core of "exacutive funchticns® ig

to enforce a criminal law. In distributing the
cowers of the three branches of government, the Constitution’s
only reference to prosecutorial powers is in Articie IT,
Section 3, which states that the President "shall take care
that the laws be faithfully executed”. Section 101 of S. 495
expressly provides that the Public Attorney shall "investigate
and prosecute” -- that is, he shall perform executive func-

tions. Sée‘PonZiav. Fessepden, 258 U.S. 254 (1922); United

States v. Cox, 342 F Zd 167 (Sth Cﬂr. 1956), cert. denled

381 U.s. 935. In the latter case, ﬂeczﬁed en banc, Judge

Wlsdcm, who concurred spec1ally, noted‘

The prosecutlon of offenses against
the United States is an executive
function within the exclusive pre-
rogative of the Attorney General.
342 F. 2d at 190.

Judge Wisdom's understanding is fully in accord with the
understandlng of tha Framers ‘as articulated by James Ma&iéon
durlng the Removal Debate ln the Flrst Congxess.

I conceive that if any power

-~ whatsoever-is in the nature of
-the- executive it is the power of

- - appointing, overseeing, and con- Do
trolllng those who execute the A
laws. - (Annals of Congress, PP. :
481 82, 1?89)

{2) The law 15 clear that exclusmvely executlve functlons

cannot be valldly assxgned to an exc1u51vely non~execut1ve

agency. In Sprlnger V.yPhllllplne Islands, 277 U. S. 189 (1927),




toc enforce the law, yet ths Supreme Court would not parmit

even so limited a dlvest¢ture of executive power by th
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lative branch. It seems clear on the basis of Springer that
the Court would not permit divestiture of contrel over cri-

minal law enforcement power.

. The: case of Humphrey's Executor v. U.S{,iZQS U.S.1602
(1935),. is readily distinguishable. The Court there upheld
the power. of Conéresé?to qualffy the President's power of
removal as to officers of”cér£ain'adminiétratiée bodies created
" by Congress to carry out delegated leglslatlve policies. But

the holdlng of~ Humphrey s Executor is dlstlngulshed precisely

by the “qua51‘leglslatlve" and "qua51—3ud1c1al” character of
the agencies in question;k The Public Attcrney env151oned by
S. 495 would ‘not perform"legislatiVQ'drijﬁdiCiélffunétions;
his sole functioﬁ‘would:beiﬁbﬁénfdrCe the law. As such, we

: ,do not- belleve that thE‘argument cf Humphrey s Executor lends

in Humnhrey S, also authored the dec151on in Sorlnger, where

he stated that: R

leglslatlveApower, as distinguished from
executxve power, 15 the authorlty to make

v T e
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laws but not to enforce them or appoint

1@ agents chargsad with the duty of such
enforcement. The latter are sxecutiva
functions.
(3) 1If the Public Attorney would and must be a part of

the executive branch, then he is an officer of the United
States who must be appointed by either the President, the
heads:df departments, or the courts of law as provided in
Arﬁicle II, Secﬁionw2,“Clause 2 of the Constitution. This

provzsxon is explalned\ln.Unlted States v. Germaine, 99 U.S.

508, 509 -510 . (l878), as. follows. I T T S

The Constltutlon~for purposes of appointment

. " very-clearly divides all its officers into two

.. .classesi., The-primary class requires a nomina-- -

LT he President and confirmation by the

But foreseeing that when offices become
numerous, and sudden removals necessary, this
mode may:-be inconvenient, it was provided that,

- - in regard to officers inferior to those spec;ally

-- mentioned, Congress might by law vest their -
appointment in the President alone, in the courts

+-=: 0f lawy=or. in-the-heads of departments. = That

" all persons who can be said to hold an office

..+ under the-government. about to be established - -
e —— - under: the Constitution were intended to be in-

: - .- cluded.within one or the other of these modes of ~
”'ap901ntment there can be but little doubt

in three,judges, who'ére not/a “court of law in any event.qw_

hssumlng for thevsake of argument that the Publlc At;orney

-

‘s.&m‘: K R el

 ‘could be,con31déred an "1nferaor offlcer ‘in the Consthutlonal




sanse, and even assuming that three judges are a "cour:"®,
guestion still arises whether the task of makina

under the

than having it placed under the control of Congress.

control of the judiciary, which is no more acceptable

Springer

unequivocally states the Court's refusal to allow the legis-

lature to

exercise either executive or judicial power or the

judiciary to exercise executive or legislative power. Like-—

wise, the Court in Humphrey's Executor repeatedly emphasized

that the FTC members are appointed by the President, and also

stated that. it would be absolutely intolerable to have the

functions

other two

of one branch under the control of either of the

branches. --

The "inferior officer” clause (Art. II, §2, cl. 2), in

short, must. be read within the broader context of the separa-

tion of powers doctrine.

It is that understanding which has

informed Court rulings on the subject, as for example, In the

Matter of Hennen (38 U.S. 230), where the Court stated that

the appointment poﬁer'under Aft. II, §2, cl. 2 "was, no doubt,

intended to be eXeréiéed by the department of the Government

to which the officer a§pointed most appropriately belonged”™.

Ex parte Siebold, relied on by the proponents of §101 as

sufficient authority to sustain the manner of the public

attorney's appointment,'sustainé rather than qualifies the-



_executive functlons is to be made by the Executlve wzth the

LRLL
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namaly, that the

supervisors) were ungualifiedly "exscutive® in

We believe that that assumption is, given the

special facts underlying Siebold, open to serious doubt, and

therefore, do not believe that the case controls the radical

departure proposed in §101 of S. 485.

It is true that Rule 42 of the Federal Rulns of Crlnlnal

Prccedure»allows a court to a9901nt an attorney to prosecute a -

¢riminal contempt- . Such an app01ntment is temporary, and serves

the llmlted‘purgose of enabllng a court to ensure proprlety

of behav1orwnn"proceed1ngs before lt. This is in contrast to

" 495 where the’ app01ntment is germanent (that is, for a term
of years), and where the Publlc Attorney s functlon xs unrelaﬂV
The Constltutlon is

clear that permanent aPQOLntment to carry out exclusxvely

ted to an 1nherently 3ud1c1al 1nterest.

”inferior"

advice and consent.of the Senate (unless lt 1s an

Smllarly, T:Ltle 28, U.s. c '§346 provxdes that a

SLELLN

officer).

dlstrlct court*may'a9001nt ‘a Unlted States Attcrney to flll a

R
- , LW

,,,,7~.‘—

vacancy “untllfthe vacancy is fllled“ - agaln, a temporarv

app01ntment over'whlch the Pre51dent retains the author;ty of

removal by~ vxrtue of 28 U S c. 541(c)-

oot
R

Congress by leglslatlon may deflne crlmlnal ogfens



or Justice. But once Congress has acted in these respects,
it is difficult to imagine a function more clearly executive
than the enforcement of the Federal criminal laws. To
suppose that Congress can take that function or a

it and lodge it in an officer who is not subject to apsoint-

h

o
ment or removal by the President when such action is regquired
in furtherance of his constitutional duty to execute the law,
would alter the fundamental distribution of powers laid down
by the Constitution.

If there is a valid constituﬁional basis under S. 495
for withdra&ing from the Attorney General substantial areas
of his authority and placing them in the hands of tha Public
Attorney (who will not bétappointed or removable at the
pleasure of the President), thep the doo¥ is open to ﬁurn the
eétire enforcement of Federal criminal laws over to the same
Public Attorney on the same basis.

This has never been, and simply is not, our form of
Government. It would prevent the President from carrying out
the duty expressed in the Constitution of taking care that the

5 ”1édsrie-faithfully executed; it would be at odds with the
doctrine of separation of powers inherent in the Constitution..

Even if the constitutional defects we perceive were in.
some way to be remedied, the Department would still question _
the wisdom of establishing a permanent special prosecutor.

-The unity of administration and decision—mak;ng, which was of
course one of the distinctivé virtues of'thg Executive branch

in the eyes of the Framers, would be severely undermined. The

B o shma e
e
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ity granted to the Public Attorney will be self-defining,
but experience suggests that on a permanent basis such juris-
dictional lines will inevitably cross, thereby inviting un-
seemly disputes the occurrence of which could undarmine the °*

confidence-of the public, not to mention the morale and effi-

~

ciency of attcrneys in both the Department and the O0ffice of
Public Attorney. Uniformity of policy in the enforcement of

Federal law, the achievement of which is difficult enough even

under ideal circumstances, requires a single authority capable
of exercising a finalrdecision.

Secondly, we would underscore questions raised by by
former Special Prosecutor Henry Ruth concerning the possible

dangers attendant upon the creation of a wholly independent

{

\;' and permanent Office of Public Attorney. It is not at all
clear under S. 495 whether the Public Attorney would be answer~

“Qk able to anyone but himself. Neither Congress, the President,

nor, we belieﬁe, thekCourts would be able to call him to account.
In this regard, we £ﬁink7it notable that S. 495 makes hdjgro—
vision for his removal. Nor does the bill provide us with’any
indication as to what.sort of checks would be imposed upon him

short of removal.
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Finally, we would respectfully urge the Committes to
consider whether §101 is'not in fact an overreacticn o the
evants of the recent past. Experience sugjests, we believe,
that where the need is evident, special means, fully compati-~

ble with the Constitution and the orderly administration of

justice, can be accommodated to the task.




13

2. Congressional Legal Counssl (Sec. 102)

The Proposal. Under Section 102 of S. 495, 2 Congressional

Legal Service would be established under the direction and

W

control of a Congressicnal Legal Counsel. The Counsel would be
appointed by the Speaker of the House of Representatives and
the President pro tempore of the Senate from among recommenda-
tions submitted by the majority and minority leaders of both
Houses.

Upon the request of either House of Congress, a joint com-
ﬁittee of Congress, any committee of. either House, at leaét three
Senators, or twelve members of the.House of Representatives, the
éouﬁéeivwould Eé required: (1) to rendef legal advise about
questions arising‘under the Constitution or Federal laws (such

as whether denial of a requeét under the Freedom of Information
Act was proper, whether nominations or international agreements
should have been subﬁitted to the Senate for its advise and
consent, whether exécutive privilege is properly asserted, whether
acts or omissions by executive branch officials were lawful, and
Whether deferrals of budget authority were proper) and to .
institute civil écfions to require executive officials to act

in acéordance with'law’as"interpreted by the Counsel; (2) to
advise, cdnsult, aﬁd:cooperate with private litigants in suit;
against executive branéh'officers or employees_respécting their
execution of the 1a&§; and (3) to intervene or appear as amicus

curiae, as a matter of right, on behalf of those making an




a joint or other committee of Congress, a Msmber, or any cificer,
employee, oi agency cf the Congress in any legal action to which
it is a party and the validity of its action is ovlaced in issue.
Upon written notice by the Congressicnal Legal Counsel, the
At£0rney General would be relieved of responsibility and would
have "no authcriﬁy to perform such service in such action or
proceeding except at the request or with the approval of the. . .
Counsel”.

Discussion. Taking into account both the letter and spirit

of the Constitution, the Departmen:t believes that §102 suffers
from a number of fatai defects. These constitutional concerns

touch everything from the mode of the Counsel's appointment to

' the nature of his powers of intervention in the courts. The

criticisms which are outlined below may be viewed by some as

merely the self-regarding concerns of the Department in its role
as an advocate for the Executive branch. As we hope will be
apparent, however, the Department's concern extends as well to

the adverse impact §102 will have on the principles underlying
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+he separation of powers in general, and on the Judicial"
branch in particular, and perhaps even on Congress itself,

We would submit, Mr. Chairman, that to the extent the
Congressional Counsel can participate as a party in judicial
oroceedings, it would be attempting to enforce the law.
Enforcement of the law, as we have discussed with regarxd to
the Public Attorney, is an Executive function forbidden by
the Constitution to a Congressional agency.

We would -suggest that sectioh-ld2 woﬁl& also impair the
doctrine-of-sepa;ation of powers by attempting to confer
juriSdiction on tﬁe Federal Courts to decide matters thchudo
%bé involve “ééses ar §ontrover§igs" as required by.értiéle I1Y
of the Constitution. :

Section 102(c) (1) (B) authorizes the Counsel tao advise

private parties bringing suit against the executive branch; to

intervene or appeaf as amicus curiae on behalf of private
parties in any action pending in a federal or state courﬁ in
which there is placed in issue the constitutionality or inter-
pretation of any federai law, or the validity of any official
action taken by either House of Congress, its committees, or

officers and employees.

A. Encroachment on the Executive. - :

The notion tha£ Congress should be represente@ in these.
legal activities is probably based on the theory that since
Congress makes the laﬁs it may also supervise the manner in which

they are enforced and interpreted. This line of reasoning is -

faulty. The principle of the separation of powers deliberately




by Congress cif the area of interpreting andfenforcing the
Constitution and statutes would therefpre constitute a serious
encroachment upon both the executive and judiciazal branches.
Wnile there is, of course, no direct judicial precedent, we

are satisfied that the provisions in S. 495 authorizing the-

Congressional Legal Counsel to participate in judicial pro-

“

ceedings violate the separation of powers doctrine. In

Springer v. Phillipine Islands, supra, the Supreme Court ﬁotes:

Legislative power, as distinguished
from executive power, is the authority
to maka laws, but not to enforce them
or appoint the agents charged with the
duty of such enforcement. The latter
are executive functions.***

Not having the power of appointment -

unless expressly granted or incidental

to its powers, the legislature cannot

engraft executive duties upon a legis-
- lative office, since that would be

to usurp the power of appointment by

1nd1rectlon-~***»

In 1967, hearlngs were held on S. 1384, a bill with”"

similar provisions and objectlves. In his testlmony on that
bill, the late Professor Alexander M. Blckel of the Yale Unlv—

ersity Law School, sald: f;;},
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1lv verv dubious, and in any
event guite unwise, to have Congress
represented, either as amilcus or of
right, bv its own lawver 1n any case in
wnich the validity or interpretation of
- an act of Congress is invelved, as pro-
vided also by section 3(a). -
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Enforcement of the law is part of
its execution, and litigating its consti-
tutionality or interpretation is part of
its enforcement. I do not think Congress
can take .over or, as of right, share these
functions. Section 2(a) (5) and 3(b) in
the version that I have seen, providing
that the Legislative Attorney General shall
displace the Attorney General of the United
States as counsel for any Member or cfficer
of either House of Congress in defending
any official action seem to me perhaps
constitutionally more supportable, but

- ' also of dubiocus wisdom. 1/

What Congress does sorely need, it
seems to me, by the name of Legislative
Attorney General or any other name, is
an officer whose duty it would be rou--
tinely to review actions of courts and

- of administrative agencies which lay
bare, as they do by the dozen each year,
points of policy either omitted or made
insufficiently clear in existing legis-
lation. Such an officer could take the

1/ Separation of Powers, Hearings before the Subcommittee on
Separation of Powers of the Committee on the Judiciary, U.S.
Senate, 90th Cong., 1lst Sess. 249 (1967}.

s
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initiative in starting up the legislative
process to supply omissions in existin
legislation, or to review guasstionable
constructions of existing legislation.

He could present Congress at each sessicn
with an agenda of necessary lz~v revisiona.
By thus systematically ccorédinating tha
work of Congress with that of the courts

and of the administrative agencies, such
an officer could vastly enhance the policy-
making authority of Congress.

The Department of Justice concurs with Professor Bickel
that a Congressional Legal Couhsel could be of great ﬁse to
Congress by providing a central clearing house of analysis
and for recommending Legislative responses to rulings of the
courts and administrative bodies. We would defer to Congress,
5f course, on how the functions of such an office would square
with the functions now performed by counsel for the various
committees of both Houses.

B. Encroachment on the Judiciary.

We also havé serious problems with Section 102(4d) (1), (2)
of S. 495 which does away with the requirement of “"standing™
where the Congressional Legal Counsel intervenes or appears as

amicus curiae, or when he institutes a civil action on behalf

of Congress to compel executive action (in which event "standing®
is not required by the bill "where an actual case or controversy
exists”). The problem is that the question of "standing™ and
the question of whether a "case or controversy” exists are.

fused questions. “Standing" is more than a judicially imposed
rule; it is an element in detefmining whether judicial.pbwer

may be properly involved. Association of Data Processing Service

Organization, Inc. v. Camp, 397 U.S. 150 (1970); Sierra Club v.
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Morton, 405 U.5. 727 (1972); Flast v. Conen, 3%2 H.S. 83
Congress may have "standing" to the extent the executivs tr
to deny Congress its constitutional powar to nmake laws. (See
Kennedy v. Sampson). We do not think that one or nors Congrass-
men (and, by implication, Congress itself or a surrogate) would
have standing to challenge the execution of the laws, becauss
they do not have a personal stake in the outcome of the contro-
versy. The duties of Congress do not include the execution

of the laws and allegedly defective execution by exscutive
agencies therefore‘does not impinge upon the reserved powers of
Congress as such.

C. Impact on Congress.

We wonder whether the pésition of the Congress as a
deliberative body might not pe jeopardized under this Congress-—
ional Legal Counsel proposal. Historically the Congfessional
contriﬁutionito the body fixed the content of federal law has
beén the enactment, amendment, or repeal of legislation.

Members or comﬁittees of Congress triggering action by the
éongressional Legal-Counsel will be in some degree identified
with that particular litigation; and, if the Legal Counsel loses
the argument and remedial legislation is proposed, will those
opposing the legislation in Congress réceive the same kind of

hearing as when members of committees have not become so

~

.directly involved?
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Problems in the nature of conilict of interest wouid
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abound under this proposal. For example, after an appro
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Congressio the Congressional Legal Counsel would
be obliged to advise, consult, and cooperate with private
litigants in suits against executive agencies or officials
regarding the execution of Federal laws; but such litigation
can be multi-party or involve a series or number of suits.

1f, for example, the issue was whether an executive officer’'s

action was ultra vires, one private suitor could be interested

in the affirmative and anéther in the negative, and the United
States could be a litigant denying the authority of its own
officer- The legislation does not show clearly whether the
Counsel must always advocate against the éxecutive, or in
support of Congress as the issues may require, or as his best
judgment dictates; but in litigation, the Congressional Legal
Counsel could serve only one side in any case or series or
groupings of cases. Embroiled in litigation involving an
apparent conflict in the provisions of two or more Federal
statutes, the question might arise whether the Counsel was
more devoted to the privaﬁe litigant or to an element of tﬁe
Congress. |

We would also note that section iOZ(c)(l)(B)(ii) would

permit the Counsel to intervene or appear as amicus curiae

in any action in which there is placed in issue the validity
"of any law of the United States”. It is unclear from this

language whether it authorizes representation by the Counsel
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of members and officers of the Congress in criminal
N , : i - P P 1 ,n
nroczedings arising out of their official duties. wWa weuld
o~k — < ™%y = = o . - =
guestion the propriety of spending public funds in Z2fenss,

the subject of a prosecution for bribery, alectian, frauvd or

filing false information. See e.g., Burton v. United States,

202 U.S. 344 {1908); United States v. Brawster, 408 U.S. 501

(1972); United States v. Johnson, 383 U.S. 169 (1966).

TITLL II - GOVERNMENT PERSONNEL

1. Flnan01al Dlsclosure Requirements for President

and Vice President (Sec. 201}.

The Proposal. ‘Under Section 201 of S. 495, summarized

briefly, the Pre51éﬂnt and Vice President of the United States
would be required to file annual reports w1th the Comptroller
General, containingia full and complete statement concerning
such financial matters (including those in which a spbuéé is
joiqed) as thea@bﬁﬁt of any Federal, state or local income

or property take;(paid,’the amount and source of all itéms of
lncome and relmbursements for expenditures, the amount of gifts

recexved other than from the immediate family, the 1dent1ty

of all assets hela, all transactions in securities and comme ocdities

(including those made;by any person acting on hls bebalf or
pursuant to his dlrectlon), and purchases and sales of real
estate other ghan pexsonal resxdencns. It is provmded ior

the most part, that matters involving less than a vertaln ’
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taticn a2t all, "any expenditure made by another indiyidyea-

- 5 s -

fox tne parsonal ben2iit of Bim or nis 370ousa.”  Tha reunnr—g
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filed with the Comptroller CGeneral would ke made public

Discussion. MNo President or Vice President could properl

be expected to account for every hospitality shown him. Also,
the provision for reporting sscurities transactions made on the
official's behalf could prevent any future use of a "Blind

trust” a*rangement by a President or Vice President. The
provision for maklng the reports public may be contrasted with
the prcvxszon of the Senate Rules that the fxnanCLal statements
be subml tted to the Comptroller General in sealed envelopes

to be openad only by ordﬁr of the Select Committee on Standards
and Conduct in the event of an investigation for an alleged
viciation of the”rﬁles. Sen. Doc. No. 93-1, 93rd Cong., lst
Sess., Rule XLrv; PR. 64-66. Such questions as thé_éxﬁént to
which, and ﬁhe circumstances under which, public officials should
enjoyrg right téﬂérivacy, and a number of other quéstidns,-we
belie§é; ﬁeed to bé thought through‘cdmpletely, an& ény resulting
legzslatlon ratxonal;zed from the standpcmnt of the publlc
1nterest, fairness to the individual, and the existence of
comparable (although not necessarily identical or statutory)
requlrements fcr all branches of government. The Depérﬁment

is opposed to thls segment of S. 49% in its present form.

el o
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2. Zronibiticn Campailcn Solicltations by 2nnointasg
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Confirmed 2y the Senatce and by Executive (Offics Zerzanmal
7 o~y e
{S=c. 202).

of title 5 of the United States Code would be amended, primarilvy
by the addition of a new paragrapvh (b) under which any empla
in an executive agency who is appointed by the President, ey

-

and with the advice and consent of the Senate, or is paid from
tnevappropriaﬁion for the Executive Ofiice of the Prassident,
would bé préﬁibited from requesting or receiving from anYone

a tﬁing of vaiﬁé‘for political purposes'at any time while so
employed and(forkone year immediately after each time he i$ no
longer sO empioyed. An employee violating 5 U.S.C. 9323 would
be rémoved from'the service. Aiso, nder Section 202'of S. 485,
Sectidn 602 of éitle lé of the United States Code would be
amended so that its criminal penalties would be applicable to
violations of the new paragraph (b) of 3 U.S.C. 7323.

Discussion. This s=sems to us in many respoacts a wise

provision. When heads of departments approach individuals for
cont:ibutions,rfhe individuals never know whether rejection of
the request wiil adveréeiy affect them or their businesses or
othér interasﬁs. VWe seeyno reason, however, for preventing

such persons from soliciting contributions for one ysar after

leaving office. We think this part of the provision would have

the undesirable and probably unconstitutional effect of preventing

Presidential appointees from running for elective cffice for
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Justice {(Sszc. 203).

The Proposal. Under Section 203 of S. 495, Section 7324

h

of titla 5 of the United States Ccde would be amended to remove
an existing exception and thereby to make the restrictions
of the Hatch Act upon political activity apply to the Attorney
General, Deputy Attorney General, and Assistant Attorneys

General.

Discussion. We have no quarrel with the thrust of and

evident purpose underlying this proposed legislation. However,

in our view more attention needs to be given to potential
problems connécted with the scope‘of the proposal. For example,
if the restrictidn in the Hatch Act agéinst active involvement
in political campaigning is to be extended to apply tao officials
at the highest level of this Department, thé Congress should |
at the same time, in some general way, exempt activities that
may be deemed, iﬁ a broad sense, to be included in the concept
of political éampaigning but that should not be prevented, as;
for example, defending in a public forum Departmentai policies

that have become major issues in a campaign.
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4. Intelligence Activities bv Parsonnel of thes Fxecnti-rs
0fFfige of the President (Sec. 20845,

Tha Progosal. Under Saction 20¢ ©f S, 435, a naw zectio-n
ould ba adfdled at the end of ghapter 2 oFf titls 2 o tha Unitad

(including the White House Office), who is compensated from
appropriated funds, shall not, directly or indirectly, engage

in any investigative or intelligence gathering activity concerning
national or domestic security unless specifically authorized to
do so by statute.

‘Discussion. This provision would seem to require the

President to either personally review and supervise inveétigative
and intelligence gathering activities, or to rel? upon officials
cutside the Executive éffice to lend any desired assistance.

This provision is béth too broad and too vague. It might,

for example, be read in such a way as to interfere with legiti-
mate functions now performed,'for example,'by the Natiohéi
Security Council. It is doubtful, of course, whether the law

can be faithfullz,executed unless subordinates ta the éfesident
possess info;mg?ioﬁ :elevént'to their.tasks. Beyondvthi;, it
need only be‘remarked §hat this matter is now the subject of
extensive Congreésiohal,écrutiny. The ﬁepartment would'therefore

respectfully suggest: that the Committee defer action until

the work of other committees is completed.




TITLZ ITIT ~ COMNGRESSIONAL ACTIVITIES
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1. JUTDISCILCTIOoN Lo idzar Ceritain Civil 2otions Rropogos
P s f!, it
v tha Concress {Ss=c. 301).
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The Proposal. Under Secticn 301 of 5. 4355, zhantar 33
£ titls 28 of the United Stat Coda would hz zmanded Siing
of title 2 T 1@ 1ite tates Coda would b2 zmended by adding

a new section that would give the District Court for the
District of Columbia, regardless of the sum or value of the matts
in controversy, original jurisdiction over any civil action
brought by either House of Congress, any committee of either
House, or ény joint committee, to enforce or securé a déclaratic
concerning the vaiidity of any subpoena or order issued by such
House or committee, or by any Congressional subcommittee, to the
President, Vice President, or any officer or employee of the
executive branch ﬁo secure the production of information, docu-
ments, or materials. Ancillary provisions in the new section
would authorize the suit to be brought by the House or committee
in its own name or in the name of the United States and by such
attorneys as it might designate.

Discussion. The effect of this proposal is to involve the

courts in resolving the many sensitive problems that can arise
between“the Céngress and the Chief Executive over claimS'of

executive privilegé and related matters. The key in our view
to a’proper con#ideraﬁibn of this proposal lies in an appreci-

ation of the difficnlﬁ, not to say delicate, constitutional




ality, "fundamental to the operation of government and
inextricably rooted in the separation of powers", was

recently recognized by the Supreme Court in United States wv.

Nixon, 418 U.S. 683, 708 (1974). Yet the Court held in
the case that the need for demonstrably relevant and
material evidence in a criminal proceeding prevailed over

an assertion of a generalized interest in confidentiality.

- The Court emphasized that the executive privilege is

"weighty indeed and entitled to great respect” (id at 712)
and pointed out that the case before it involved onlf a
particular conflict; the Court was not concerned with
weigﬁing and balancing the competing interests in other
contexts, as for example, in civil litigation generally,

or in the face of Congressionally demanded informatian.



h

3

}
fu
'».1
4
o
4]
et
!-J
r
Iw
r
'd
8]
w3
1)
:-J
Pt}
o

ency of George Washington, no form achanism

of the sort proposed here has ever been established. Nor doss
the Department believe it should be now. The current informal,
ad hoc, and admittedly political method of resclvzng dlsmu»
of this character between Congress and the bxacutlve no doubt
displeases those who believe that all constitutional contﬁoversies
can be boxed into neat, definitional packages for présentaticn
to the courts. But. such a pgnchant for tidiness, we believe,
can be bought only at a very high price. The current system,
despite its want of tidiness, at least has the virtue of
flexibility -- which, in a Constitution we revere for its
capacity to accommoda&e itself to changing circumstance, is
not a small consideration. We would respectfully call the
Committee's attention to tha remarks made by Attorney General
Levi in addressing the Association of the Bar of the “lty'of
New York on Apr:l 28 1975:

In many governments, the question of which

governmental body shall have the authority

+to determine the proper scope of the confiden-

tiality interest poses no problem. Under our

Constitution, however, the answer is complicated

by the tripartite nature of the federal govern-

"ment and the doctrine of the separation of
powers. But history, I believe, has charted

I RS M e s e o £ i e
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law review article written by Professor Paul A. Freund of

Harvard Law School as a forward to a survey of the decisions of

oo

the Supreme Court during its 1973 term. The forward is entitled,
"On Presidential Privilege," and we guote extensively from it,
at 88 Harv. L. Rev. 13, 36-39 (with‘underscoring added) :

The -issue of executive privilege is one
aspect of a reexamination by Congress of the
larger subject of relations between Congress and
the President. A rationalization of congress-—
ional procedures, long overdue, has been seen as
a necessary element in congressional oversight.
The purse and the aword are the instruments of
national policy that have been of most acute
concern to Congress, and in each of these fields
new legislative controls have been devised.,.

Similar procedures for dealing with executive
privilege are under active consideration. In
general, the proposals would reguire an executive
department to furnish any information or records
within thirty days of receipt of a reguest from
2 House or committse of Congress, unless the
department can supply a statement signed by the
President explaining why the material is privileged.
Some of the proposals would detail the grounds
which the President could legitimately advance for
nondisclosure: the need to withhold, for example,
military secrets, other information whose dis-
closure might create grave and irreparable harm
to the wvital interests of the United States, and
advice and opinions concerning policy in relation
to legitimate functions of government. Provision



for limited disclosura, as in sxacutive sassion,
might further narrow the scop2 of the vrivilege,
just as such a provisicn might warrant a reguest
for otherwise privilegad investigatory Files in
connaction with appointments and remcvals,

211 such =2Ffforts to nrovids standards and
proceduras are laudalle, though 2xperienca with
tha Frezedom of Informetion Act, apslicable +o5
private demands for information, cauticons against
sesking clsar and distinct solutions nv codifica—
tion. The efforts are nonetheless praiseworthy
bacause thev compel closer attention to standards

which serve the public interest, recognize thne
need f£or restraint both in the demand for informa-
tion and in the assertion of privilege, encourage
rational communication between the two branches,
and furnish a basis for more informed public
judgment if in the end confrontation occurs.

" The more troublesome question is whether,

if an impasse does devalop, resort should be had

to the courts. Given the widespread and apprecia-—
tive acceptance of the court’s role in resolving
the contest over production of the tapes (United
States v. Nixon, 418 U.S. 683 (1974)), it seems
natural enough to turn to.the judiciary for settle-~
ment of congressional-presidential disputes as well.
There are, however, significant differences that
counsel against an easy transference of judicial
review. The tapes case arose in the settlng of

a criminal proceeding. That factor gives rise to
three distinctive characteristics that bear on the
appropriateness of judicial review. In the first
place, thers was a conventional case already lodged
in the court, not a plenary proceeding between two
branches of government. Second, and related to

the first characteristic, is the fact that private
interests of the most acute kind -- the potential
loss of "liberty of the defendants -- were at stake.
Third, the weighing of the need for disclosure is
more- congruent with the judicial function, and more
comfortably performed, in a criminal case than in
‘a legislative investigation: relevance and materia-
lity are more-focused in the search for defined
facts than -in-a wide-ranging inguiry either to
furnich a basis for legislation or to probe into
maladmlnvstratlon.-




a prosecution were brought

If against an
exsuctive Officer for contampt cf Con g:ensr in
rafusing to give evidence or produce racords,
or if a House 1tsalf committed an officer o
custody on that ground, a court ought ros to
refrain from dsclding the issue; basic zerscnal
rights would have been put in jeopardy by a
solemn act of the legislative bedy. Shor:t of
that kind of col1lsion, at the verv least trers

cught to be a considered resolution of the full
‘House before a legislative committe= would seesk,
and a court would providas, judicial reviaw.

But adoption of such legislation at tnlis time
may be premature. The whole subject 0of executive
privilege is under close scrutiny; executive

- : cooperation is likely to be more forthcoming,
o ; and -Congress, for its part, is sensitive to

S . criticisms.of. past excesses of some of its
ccmmlttees.

. A pattern of communlcatlon and better under-
=-no - standing, together with the forca of public
‘ opinion, ought to be allowed to have its dav.
»~- - Routine resort to the courts could stunt these
romising davelopments, draw the judiciarv into
intragovernmental controversies in their raw, .
politicallyv~tinged state, and exposa the courts
‘ : .. to the-risk of rendering unsatisfactory judge-
e ments on matters where the judicial tough is
: T likelyv-to be unsurs. Here, as elsewhere in .
our constitutional order, when person=l rights
o0 are notin jeopardyv, it is well to give scope
for a "frank and candid co-operation for the
~ . general-good”.. -The vision may be too idsal, . .
_ the hope misplaced. But in the freer and
“..: healtheir atmosphere into which we are
emerging the VlSlon and the hope deserve a
e o krials: :
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TITLE IV - E‘SD AL, ELZCTION CAMPATIGH
ACTIVITIES, CO _-\“BUTZOI‘;D ; AND CRIMINATL,
S?\,.NC oS

1 Penalty for Illegal Campaign Contrilhuticns (S=c. 402)
The Proposal. Under Secticn 402 of 3. ¢33, Saction 610
of Title 18 of tha United States Code would make various

changes in the schems of penalties now imposed against those
convicted of giving or receiving illegal campaicn contributions
or expenditures made by corporations or labor unions. At
present, 18 U.S.C. 610 distinguishes between willful and
non-willfnl Vlolatlons, treating willful violations as felanies
(punishable‘at;the maximum by a $10,0GO fine and imprisonment
for two years) and non-w1llful violations as misdemeanors
(punlshable,at the maximum by $1,000 fine and imprisonment for
one year). “The~amendment would do away ‘with such a distinction.
Under the aﬁéndment‘anyqofficial of a corporation or labor
organization who consented to the illegal campaign contribution
or expendituré, and any peréon~who accepted or received the
illegal contribution, would be punishable upon conviction, at
-the maximum, by a $50,000 fine and imprisonment for two years.

Discussion. In the view of this Department, the ends of

justice are well serﬁed'by treating non-willful violations of
18 U.S.C. 610 as misdemeanors. Whilg an increase in.the
available fines might be appropriate, the Dégartment would
otherwise prefer that the section not be amended as proposeé.

2. Criminal Sanctions Generally (Sec. 404).

The Proposal. Under Section 404 of S. 495, chapter 23
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of Fedaral slection laws (p. 34). Summarized brisfliv, it would

be made a felony undar a naw section for any parson to compen-—
sate another for violating Federal election laws or for engaging
in any activity which the person giving the compensation knows,
or has reason to know, will probably result in any such violation.

Discussion. The Department believes that any case

that might successfully be prosecuted under this new provision
could be succassfully prosecuted under existing law. The person
compensating the actual perpetrator would be punishable as a
principal under 18 U.S.C.»2,§nd might also be punishable for
conspiracy under 18 U.S.C. 371. Under the new provision, depen-—
ding upon the substantive offense involved, a higher fine might
be authorizednthan‘is presently available, but basically there

is no reason for enacting the new provision. o

o b. Contributions by certain other recipients of
Y

Federal funds (p. 34). - Summarized briefly, it would be made

a felony under a new sectibn for any person raceiving’a Eederal
grant, 1oan,‘o:“subsidy,of more than $5,é00 in any calendar

year to make a contribution during that year to any other persoﬁ
for any political purposé, and it would alsc be made a felony

for anyone to solicit a contribution from a person who is
receiving a Federal grant, loan, or subsidy and is therefore
pronibited from making a contribution. Each officer and director

cf a corporation receiving such grants, loans, or subsidies



mental personal liberties when the end can kbe narrowliy

achieved”. Shelton v. Tucker, 364 U.S. 479, 488 (1960). In

our view, this proposal is too expansive. t would breoadly
prohibit persons who are the recipients of federal monies from
contribuéing to political causes. No attempt is made to
establish a nexus between the\proferring of the contribution
and the receipt of a~federal grant, contract, or benefit. As
a result, a number of undesirable and perhaps unintended con-
sequences could arise.  For example, many corporate officers
and directors would be effectively forbidden to make personal

contributions to polifical causes, sincthhey would be regarded

i

under the law as personally receiving the totality of any f
Federal grants, loans, or subsidies received by the corporation.
To pick yet another example, professors and students who happen
to be the recipient of federal monies in excess of §5,000

would be forbidden to make political contributions. Furthermore,
there being no state of mind requisite to a violation of the
provision, a person could solicit political contributions only

at great personal risk; he would be in violation merely by

seeking a contribution from a person who, without his knowledge,

o e

| ey
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c. Misrepresentation of a candidats for elective

office (p. 35). Summarized brieflyv, it would be made a felonyv

under a new section for any person willfully to misrepresent
himself as being a representative of a candidate for Federal
elective office for the purpose of interfering with the
election.

Discussion. This provision is similar tao the

recently enacted Section 617 of title 18 (Public Law 93-433;
88 Stat. 1268). If this proposal is not obviated by the new
statute, the better course would be to consider amending the
new statute.

d. Crimes affecting elections (p. 36). Summarized

briefly, there would be a separate felony created under a new

section whenever a person committed (1) any felony in wviolation

of the provisions of title 18 exclusive of chapter 29, for the

purpose of interfering with, or affecting the outcome of,.

an election; or (2) any felony violation of State law for the
purpose of interfering with, or affecting the outcome of, an
election. The broad definition of "election” appearing in

18 U.s.C. 591(a) would be applicable to this new section.

Discussion. The proposal is similar to Section 1513

of 8. 1, the proposed Criminal Justice Reform Act of 1975.
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The Percy-Baker Rmendment No. 813 (fa 3. 485)

The Proposal. A new chapter would be added a +itle 28 of

the United States Code to create within the Department of Justic
a Division of Government Crimes, which would be directed by an
Assistant Attorney General who, together withfa Deputy Assistant
Attorney éeneral, would be appointed by ths President, bf and
with the advice and ccnsentkof the Senate. The new Division
would take cognizance of : (1) apparent violations of Federal la
by Government officers or employees, whether elécted or appointed
(2) cases referred by the Attorney General because of actual or
potential conflicts of.interest; (3) criminal cases referred by
the Federal Election pommission; and (4) alleged violations of
Federal laws relating to campaigns and elections for elective
office. Within this jurisdiction the Assistant Attorney General
»fog Government Crimes would have the same power to act as the
Attorney General (except for the power of the Attorney General
ﬁnder chapter 119 of title 18 with regard to interceptibns of
wire or oral communications). The Attorney General or the Assis-
tant Attorney General could waive the jurisdicticn of the new

division and refer matters to appropriate law enforcement
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Crimes on any matter, but he would than he required to

he decision promptly in writing to tha Congress.
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The proposal would create a duty in the Assistant
torney General to report to the Congress any matter
as to which he had reasonable cause to believe involved
evidence of an impeachable offense.

a.

If the President removed either the Assistant Attorney

General or the Deputy A551stant Attorney General far
Government Crlmes, the President would be required to

report to Congress in writiqg and with precision the cause

for such removal.




Discussion. It is noted, first, that the proposed amendmant

is a substitute for the provisions of S. 495 tha+ would

0

reate an Office of Public Attorney. The prooosal raflects

a r=asonad effort to meet the constitutional cbisctions to

the crzation of an indspendent Public Attorney outside the
Executive branch. But a number of serious difficulties remain.
Amendment No. 813, while clearly an improvement cover §101 of

S. 495, shares with the parent bill a presumption extrapolated
from the Watergate offenses that criminal actions against
Fedaral emnloyees can be impartially and thoroughly ?rcsecuteﬁ
only through’ a permanent prosecutor outsz&e the ccntrcl‘of

5 the Justlce Department._ We respectfully submlt that thls is

e .

not S0~ Wh;le—the Depaxtment fully apprec1ates and lndaed

O e e U

supports the sponscrs' deszre to prevent future corruptxon of

the sort revealed,by "Watergate“ we respectfully submit that

a new Government_Crlmes Division within the Department is

both unnecessary-and undesirable. As emphasized iﬁ the Report
of the Spegial Watergate Prosecution force, there is no denying =
that the Departmenﬁ's proceeaing against administration or other

political flgures can at tlmes be difficult., It is, however,

by &o means so dlfflcult as it is sometimes thought to be._

ﬂﬂf' The. Unlted States Attorneys and the Department have been4able




+o handle oifficizal corruption casss. With resspect +o campaign

and election laws, after Congrass provided us with an ernforcszhi=s
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statute in 1971, the Department's record, we besliave, has kha=n
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imorassive. Tage Attorney Gen=2ral remalins accountabls for enforcis
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these and all other Federal laws He enjovys authority undar

prasant law to appoint special attorneys or ctherwise make
special arrangements in unusual situations. And the experience
with Watergate itself will serve as a sad, if salutary, reminder
of the need to be vigilant. Indeed, prompted by recent exper-
ience, the Department now has under active consideration a number
(: . of proposals for the reorganization of the CriminalﬁDiViSion
which, if implemented,'would substantially achieve the larger
purposes addressed by Amendment No. 813 and by §101 of S. 495,
As ﬁhese propééaléiare still in draft form and have not yet been
rgviewed by the?Attorney Genéral, it would be inappropriate for
me to discuss them in'ahy detail. I can say, however, that they
are far-reachlng and creatlve and that the spec1al &L;flcultles
experienced by the Offlce of Special Prosecutor are rather fully
taken- into account. With these proposals in mind, one of our
prlncmpal concerns wzth both the orlglnal §101 and proposed
Amendment No. 813 is the adverse 1mpac“ that the creatlon of a
wholly*separatE?Div;31cnwwoula have on our extant resources. A

new ‘Government Crimes Division would of necessity cannibalize

the Criminal Division and, we fear, diminish the efficiency of

both. It is one thing to draw jurisdictional lines on paper,



betwesan Divisioﬁs and a possible inconsistency in ayplication;
Therzs are otner problems of a related sort that need not be
deait with here, but let me indicate by way of summary the
Department's very strong belief that the administﬁativevprcblems
associated with the creation of a separate Division would he
both major and, we fear, counterproductive.

Three other provisions of Amendment No. 813 dessrve special
comment. fhs first is the requirement that the President report
to Congress "in writing and with precision® his reaéons for re-
noving the proposed Assistant Attorney General or his DeputA.

Inasmuch as these officers would be purely executive in nature,

such a resgquirement may run afoul of Myers v. United States, sunr

which lays down the principle that such officials are removable
solely at the pleasure of the President. |

The provision requiring the Attorney General to report in
writing to Congfessvaﬁy decision of his overruling the Assistant

Attorney General would, we believe, introauce an undesirable
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those caifferencas which are likaly to arise bsbwsaen zhe Lttornsy

every day. Unless one operates on the assumption that any given
Attorney General is likely to be venal or narrowly political
in his motiveé, such an extraordinary device must surely be
considered unnecessary. Nor should it be presumed in those
rare occasions when corrupt motives may in fact be present in
an Attorney General, that an Assistant Attorney General for
Government Crimes would necessarily be without other means to
make that fact know.

Finally, as to.the~provision reguiring the Assistant
Attorney General fér'Government Crimes to report to Céngresé
respecting any matter as to which he has reasonable cause to
beiieve may be evidence of an impeachable offense, we perceive
vtwo difficulties. First, it has not been determined as yet
whether every Government official is subject to impeachment,
or only those who are technically civil officers of the United
States. Second, the sco?e of the constitutional term "high
crimes ana misdemeanors” has not as yet been determined, i.e.,

whether it covers every serious statutory offense, or only

political offenses whether or not of a statutory nature. If
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TESTIMONY OF THE DEPUTY ATTORNEY GENERAL
BEFORE THE SENATE COMMITTEE ON THE JUDICIARY
CONCERNING 5.495 AMENDED, THE WATERGATE REORGANIZATION
AND REFORM ACT OF 1976

I appreciate this opportunity to appear before vou
today to give the views of the Department of Justice on S$.495

Amended, the Watergate Reorganization and Reform Act of 1976.

Let me say first that the Department fully shares this
Committee's concern for effective investigation of wrongdoing
and conflict of interest by government officials. It is pre-
cisely because of this concern that the Department has already
undertaken some reforms which are similar in intent to those
proposed in S.495 Amended. The Department has, for example,
created a Public Integrity Section within the Criminal Division
which has assumed jurisidiction over all federal offenses in-
volving public and institutional corruption. This jurisdiction
had previously been divided among a number of sections in the
Cfiminal Division. The Department has also created an Office
of Professional Responsibility to receive complaints about
and to investigate alleged wrongdoing by Department of Justice
personnel. In evaluating the desirability of the proposals
embodied in S.495 Amended, I hope that this Committee will
consider the extent to which reforms already undertaken by

the Department remove the reason for this legislation. We



in the Department of Justice have taken seriously our

responsibility to put our own house in order.

Let me now comment on the specific proposals in

Title I of S.455 Amended.

Title I would, first, create a Division of Govern-
ment Crimes within the Department of Justice. The De-

partment considers this proposal unnecessary and unwise.

The reasons given in the Report of the Committee
on Government Operations to support this proposal (Senate
Report 94-823, pages 4-5) are legitimate ones. The
Department should be able to concentrate sufficient re-
sources to actively monitor possible abuses of office
by government officials. It is equally clear that the
person responsible for such prosecutions should have

exceptional integrity.
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The Department believes, however, that these goals
have already been achieved by the recent creation of a
Public Integrity Section within the Criminal Division of
the Department. This reform offers the concentration of
Departmental resources which is necessary for an effective
prosecution program. Congress can assure the continued
integrity of those responsible for such:prosecutions
through its power to withhold confirmation from the
Attorney Gehepal, the beputy Attorney General, and the
Assistah;vAttorney General in charge of the Criminal
Divisibh. Moreover} Cohgress can ensure an adequate commit-
ment,of‘resouréesxto thé task through its appropriations
authorlty over the budget of both the Department and the
Crlmlnal DlVlSlon. 'I do not see how the effectiveness of
these over51ght mechanisms would be significantly improved
if proseeutive'authdiity were given to a division rather
than;alsectieh withiﬁna division.

In eur v1ew;7£ﬁeecreation of a new division has a

number oﬁ dlstznct dlsadvantages. The creation of a

separate lelSlonxwould, for example, make it difficult

. to adopt and malntaln unlform prosecutive pollc1es. ThlS

7,would be partlcularly dlfflcult with regard to grand jury
:‘presentatlcns. nse of electronlc surveillance techniques,
grants of testlmonlal 1mmun1ty, and conduct of searches

s , »\o ,”‘

and selzures.;

Further, the blll would positively invite
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jurisdictional conflicts between the Criminal anﬁ proposed
Government Crimes divisions. Such a splintering of criminal
1éw enforcement responsibilities would lead to much
duplication of effort, make more onerocus the already
difficult problem of coordinating activities between
Departmental units, and reduce the pool of resources

available during periods of increased activity.

The importance of centrally coordinated criminal law
enforcement responsibility has already been demonstrated
in cases concerning organized crime and racketeering.
Such matters -- which consistently require a greater
concentration and coordination of resources than
corruption by federal officials is ever likely to require
-~ have been most effectively handled by an Organized

Crime and Racketeering Section within the Criminal Division.

The second proposal of Title I would provide a statutory
mechanism for creation of an independent special prosecutor
in certain statutorily defined instances. As set forth
in 8. 495 Amended, the proposal is less objectionable from
a constitutional point of view than its precursors. But it
remains, I believe, constitutionally inappropriate, adminis-

tratively unworkable, and unnecessary.

It is true that the current bill appears to place

the special prosecutor within the Department of Justice and

under the direction of the Attorney General. The provisions
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of the bill make clear, however, that the special prosecutor
cannot in practiée or in theoryv be considered a part of the
Executive Branch, or subject to the control of the Executive.
Indeed, I assume that the only reason for attempting to

create a special prosecutor is to achieve such independence.

The special prosecutor's authority would not only
parallel that of the Attorney General; in many instances,
it would supersede it. Under the proposal, the office of
the Special Prosecutor may be created, define its own
jurisdiction, investigate and try any case, take any appeal,
and thereby take any legal position in the name of the
government, without the consent of ﬁhe Solicitor General,
the Attorney General, or the President. Unlike any other
officer of the Executive Branch, his removal would be
beyond the discretion of the President. He may be removed
from office only "for extraordinary improprieties.” And
~if he were so removed, the Attorney General would be
reqguired to submit to a court a detailed report justifying

such action.




While such a special prosecutor would clearly exercise
Executive Branch functions, he would be a member of the
Executive Branch in name only. The constitutionality of
such a nominal association with the Executive Branch is
at least gquestionable. The Department's view, which we
have expressed on a number of occasions, is that the power
to enforce the laws has been committed by the Constitution
to the Executive Branch and, therefore, all Federal
prosecutorial officers must be accountable to the Attorney

General or the President.




Let me first consider the constitutionality of the
bill's proposal that a court be empowered to create and oversee
an office of a special prosecuteor. Under the proposal,
the Attorney General is required to report to the court
certain information when he determines that a conflict of
interest "or the appearance thereof” exists (Sec. 5%4(a)};
"any individual" making an allegation of criminal wroﬁgdoing
to the Attorney General may "request the Court to decide"
whether the Attorney General should disqualify himself
from the investigation of that allegation (Sec. 594(b)); the
court may appoint a Special Prosecutor with conseguent
statutory disqualification of the Attorney General (Sec. 59%4(d) (1));
the court reviews each appointment by the Attorney General of
a Special Prosecutor (Sec. 595(c¢)); the Attorney General
must submit to the court a report justifying his actions
if he dismisses the Special Prosecutor and the court
is directed, with certain ekceptions, to make the report
public (Sec. 595(d) (2)); and finally, the court may set the’
jurisdiction of the Special Prosecutor (Sec. 595(a) (2) and (c) (2)).
These are largely non-judicial functions which, in our

view, cannot constitutionally be given to a court.

Article II, Section 2, of the Constitution authorizes the
Congress to vest the appointment of "inferior Officers” either

in the President alone, the Courts of Law, or the Heads of



Departments. The proponents of .. S. 495 appear to read this Section
of the Constitution as granting power to Congress to.vest

general appointment authority for "inferior"executivé

officers in the courts, and appointment authority for "inferior"
judicial officers in the Heads of Departments. Such a

reading of Article II, Section 2 cannot be squared with the
fundamental design of the Constitution, fér it would, in effect,
permit Congress to”interfere with the independence and

power of the Executive and Judicial branches.

During the hearings in 1973 on H.R. 11401 to appoint
an indepeﬁdent‘Wateféaﬁe spécial,prosecutor; not one of the
eminent 1e§él schdléré who testified was willing to
endorse an*interpretatibn of Article II, Section 2, that
would support legisiation genérally vesting in courts the
appointment of inferior executive officers. Rather, all thé
witnesses agreed that the Constitutional provision must be,
rana éiwéfs has been; read in light of the doctrine of the
separation of po;efsl This doctrine is implicit in other
parts‘of.ﬁhe Consﬁitution, notably Article II, Section 3,
which enjoins the President to "take care that the Laws be
faithfully executed.” See H. Rep. No. 93-660, 934 Cong.,
1st Sess. 19-26 (1973) (Additional Dissenting Views).
Proponents of the Bill try to draw support from 28 U.S.C. 546;-1;§

under which courts may make interim appointments of United

States Attorneys when vacancies exist. But thisg power




hardly constitutes precedent for the judicial creation of

an independent prosecutor, since the interim appointee under
28 U.5.C . 546 may be dismissed by the President and serves,
like all other United States Attorneys, within the Department

of Justice and subject to the direct authority of the Attorney

General. United States v. Solomon, 216 F. Supp. 835 (S.D.N.Y. 1963).

Appointment by a court of officers whose duties were not

judicial was also sustained in Ex Parte Siebold, 100 U.S. 371

(1879). 1In its opinion, however, the Supreme Court there noted
the cases in which judicial involvement had been held improper
as being administrative rather than judicial in nature and
merely stated that "in the present case there is no such
incongruity in the duty required as to excuse the courts"

from making the appointments. 1Id at 398. Title 1 of S. 495
Amended would involve the courts in the appointment of
prosecutors not accountable to or removable by the President.

As the Supreme Court stated in United States v. Nixon, 418 U.S. 683,

at 693 (1974), the Executive Branch has "exclusive authority
and absolute discretion" to decide whether to prosecute a
criminal case. It is hard to imagine a clearer example of
incongruity, as discussed in the Siebold case, than for a
statute to impose upon a court the duty to appoint a special
prosecutor, independent of the control of the President.
This would be especially so where the case involves great

public interest. Cf. United States v. Cowan, 524 F.2d 504

(5th Cir. 1975).
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The constitutional incongruities thrust upon the
judiciary by S. 495 Amended are not limited to matters
invelving the appointment power. It should be noted that
the bill would authorize the courts to divest the Attorney
General of his office in particular cases, tc review any
appointment by him of a special prosecutor, and to receive
and make public a report explaining a special prosecutor's
dismissal. The bill, in short, purports to do more than
vest appointment authority in the courts; it would require
the courts to make determinations which by their very
nature would involve the judiciary in prosecutive and
administrative acts. Federal courts under our Constitution,
however, are limited to the distinctively judicial role of
deciding "cases or controversies."” The powers and responsi-
bilities proposed by this bill to be vested in the judiciary

go far beyond the framework envisioned by the Constitution.

Even if one were to disregard these grave constitutional
concerns, I submit that the scheme of S. 495 Amended is
unworkable as a practical matter. Consider, if you will,
that any allegation of wrongdoing by a government official,
however absurd, can trigger an enormously complicated and
expensive procedural process. Within 30 days after receiving
such an allegation, the Attorney General would be required
to file a detailed memorandum with a special division of

the U.S. Court of Appeals for the District of Columbia.
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This memorandum must include a summary of the information,
allegations, and evidence, and the results of any investi-
gation or evaluation made by the Department or other
agencies. In addition, it must contain information
"relevant to determining whether a conflict of interest,
or the appearance thereof" exists. With the exception

of one limited class of employees, the phrase "conflict

of interest or the appearance thereof" is nowhere defined
in the bill. Further, the Attorney General's memorandum
to the court must include a finding as to whether the
allegations are "clearly frivolous"” or whether further
investigation is warranted. Finally, the Attorney General
must determine in light of the foregoing whether he must
recuse himself and appoint a temporary special prosecutor.
All this, I reemphasize, must be done within 30 days after
receiving any allegation of wrongdoing on the part of any

government official made by anyone.

Nor is this all. Should the Attorney General fail to
make the required filing within 30 days, a deadline which
would surely be impossible to meet’in most cases, "any
individual® may petition the court to decide whether the
Attorney General should disqualify himself, whereupon the
Attorney General must make a responsive filing setting
forth all the information described above. The court would
then undertake to review the matter and could, under vague
criteria, appoint and oversee a special prosecutor independent

of the Executive Branch.
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I believe that this scheme is a procedural nightmare

that would be seen as unworkable by anyone familiar with
the problems of ériminal law enforcement. S . 495'

Amended, requires the Attorney General, not to mention other
parts of the Department and the judiciary, to jump through
a series of procedural hoops every time anyone alleges
wrongdoing by a government official; it makes no effort
to distinguish the important from the trivial; and it
assumes that virtually every allegation of wrongdoing by
a federal offiéial carries with it the potential of becoming
another_“Watergaﬁe“ﬁ I bélieve that, as presently consti-
tﬁted; the Department can,éffectively investigate and

‘ prosecﬁté wrongdoing by government officials. Should a
confli@t arise, as occasionally it will, there are adequate
procedures in place to accommodate the eventuality. These
procedﬁfes, of course, will not satisfy those who believe
that the. Department has a vested interest in hiding official
corruption from public view, but I doubt that any procedure

would serve that purpose.

Let me eméhésize my agreement with the idea that
officeré and attorneys of the Department should disqualify
themsei§és where a conflict of interest exists or appears
to exist. Indeed;‘that part of the bill (§596) directing .
the Attorney General to promulgate rules and regulations
under which officers and employees are to disqualify

themselves when a conflict of interest, or an appearance of



it, exists has been rendered unnecessary. These rules

are already part of the Department's Standards of Conduct

v
o]
u

appear in Title 28 of the Code of Federal Regulations

{(saction 45.735-4}).,

Decisions regarding disqualification, and the appoint-
ment of a special prosecutor and his jurisdiction afe, in
my opinion, for Executive Branch officials to make and to
be held accountable for. Judicial usurpation of such
executive aﬁthority would undermine public confidence in
the Department and the Executive, and would reduce the

Executive's accountability to that public.

Moreover, I believe that to the extent any officer
or attorney of the Department is disqualified, including
the Attorney General, the Department would still be able
to carry out its responsibilities. The Department of
Justice has an established record of prosecuting prominent
political figures irrespective of party. Should a
grievously exigent set of circumstances comparable to
"Watergate" arise in the future, there is now an established

precedent whereby an Attorney General can name a prosecutor

of independence within the Executive Branch.
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It is a truism, Mr. Chairman, that institutions cannot
guarantee justice to a society which no longer thinks it
important. f corruption is inevitable, a special prosecutor
will not save us from it. If we have not reached those
depths, however, as I do not think we have, the Justice
Department is capable of handling whatever exigencies may

arise.

Creation of a special prosecutor-in-waiting -=-, in
waiting for tﬁe day when the Justice Department cannot
carry out its sworn obligation to thoroughly enforce
Federal law -- defeats our effort to restore public
confidence in the Department. As the Watergate Special
Prosecution Report recommends, rather than extending the
special prosecutor concept on a permanent basis, "[tlhis
visible concentrated effort should be institutionalized

within the Department of Justice." Report, p. 139.



TITLE II CONGRESSTIONAL LEGAL COUNSEL

Section 201 of the bill would establish, as an arm
of Congress, the office of Congressional Legal Ccocunsel to be
headed by a Congressional Legal Counsel and a Deputy
Congressional Legal Counsel, each of whom would be appointed
by the President pro tempore of the Senate and the Speaker

of the House of Representatives.

The duties4of the Congressional Legal Counsel appear to
be threeféld. First, at the direction of Congress or the
appropriate House, the Congressional Legal Counsel would defend
Congress or one of its constituent parts %ﬁ any civil action
pending in any Federal, state or local court in which such
entity is a party defendant and in which the wvalidity of an

official Congressional action is placed in issue. This would

include actions involving subpoenas or orders.

Second, the'Congressional Legal Counsel, at the direction
of Congress or the appropriate House, could bring a civil action
to enforce a subpoéna or order issued by Congress, a House of
Congress, a committee, or subcommittee authorized to issue such
subpoena or order. Section 213 of the bill would add a new
section 1364 to title 28 of the United States Code giving

the United States District Court for the District of Columbia

1/ These would include either House, an office or age
- committee, subcommittee, officer or emplovee., gency, Member,



original jurisdicti

O

n over any civil action brought by Congress,

1y

or an entity therecf, to enforce any subpcena or order issued

by Congress, a House of Congress, or a committee, subcommittee,

Fh

or joint committee of Congress. This section would not apply,
however, toc an action to enforce a subpoena or order issued to an
officer or employee of the Federal Government acting within his
official capacity. Section 206 would authorize the Counsel to
represent a House or committee in requesting grants of immunity

from U. S. district courts pursuant to section 201(a) of the

Organized Crime Control Act of 1970.

A third major duty of the Congressional Legal Counsel
would be to intervene or to appear as amicus curiae, at the
direction of Congress, in any legal action pending in anv Federal,
state or local court in which the constitutionality of a
law of the United States is challenged, the United States
is a party, and the constitutionality of that statute is not
adéquétely defended by counsel for the United States. An
intervention or appearance as amicus curiae may alsorbe
difected when the pending case concerﬁs the powers and

responsibilities of Congress under article I of the Constitution.

After the Supreme Court's pronouncement in Buckley v.

Valeo, U.S. , No. 75-436 {(January 30, 1976), there

can be little dispute over the proposition that to the extent

ot t




that the Congresssional Legal Counsel may be engaged in the
enforcement of the laws, he must be an officer of the United
States, appointed pursuant to the Appointments Clause

of the Constitution, Article 1I, section 2, clause 2. The

Supreme Court in Buckley held, inter alia, that the

responsibility for conducting civil litigation in the

courts of the United States for vindicating public rights“

may only be discharged by "officers of the United States.”

With respect to defending Congress in suits, enforcing
Congressional subpoenas and orders, intervening or

appearing as amicus where Congress's Article I powers are

placed in issue, and seeking immunity for witnesses before
Congress, it might be argued that no "public right" is

being vindicated, but rather only the private ricghts of

Congress as a separate branch of government. Intervention or
appearance as amicus merely because the constitutionality of

a law 1is challenged, however, is inextricébly intertwined

with the vindication of public rights. The attempt to vest

such intervention authority in a angressional office would, T
believe, run head on*into'the opinion of the Court in Buckley.

In this general context, Mr. Chairman, I think it difficult to
improve upon the teétimony that the late Alexander Bickel offered
before the Separation of Powers Subcommittee some years ago.

In commenting on a previous version of the proposal now before us,
he stated:

"To be sure, appearances as amicus in behalf
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of Congress...have been fairly customary whare an
interest of the Congress separable from that of the
Executive, and not subsumed in the Executive's duty
to take care that the laws are faithfully executed,
is present. But I think it is constitutionally very
dubious, and in‘any event quite unwise, to have
Congress represented, either as amicus or of right,
by its'own lawyer in any case in which the validity

or interpretation of an act of Congress is involved....

"Enforcement of the law is part of its execution,
and litigating its constitutionality is part of its
enforcement. I do not think Congress can take over or,
as of right, share these functions. [Sections] in
the version that I have seen, providing that the
{Congressional Legal Counsel] shall displace the
Attorney General of the United States as counsel for
any member or officer of either House of Congress
in defending any official action seem to me perhaps
constitutionally more supportable, but also of dubious

wisdom."

Professor Bickel then went on to make a recommendation
which would, if implemented, I believe, go a long way toward
meeting the policy considerations which appear to underlie

the proposal before us today--and would do so, I might add,
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unencumbered by the sort of constitutional concerns I have

B

aised today. "What Congress does sorely need...,” Professor

w

ickel

0

aid, "is an officer whose duty it would be routinely

to review aétions of courts and of administrative agencies

which lay bare, as they do by the dozen each year, points of
policy either omitted or made insufficiently clear in

existing legislation. Such an officer éould take the initiative
in starting up the legislative process to supply omissions in
existing legislation, or to review questionable constructions

of existing legislation. He could present Congress at each
session with an agenda of necessary law revision. By thus
systematically coordinating the work of Congress with that of the

courts and of the administrative agencies, such an officer

2/

could vastly enhance the policy-working authority of Congress.”

Touching defense of Members of Congress, as you are
aware, the Department of Justice has traditionally provided
legal representation for Members and Officers of Congress.
Barring some special circumstance, I see no reason to depart
from that practice. I understand that only five times in the
last five years did the Department decline a request for such
representation. 1In such special circumstances, the employment
of outside counsel would seem to be a better alternative that

the creation of an Office of Congressional Legal Counsel.

2/ Hearings before the Subcommittee on Separation of
Powers of the Committee on the Judiciary, U.S. Senate,
90th Cong., 1lst Sess. 249 (1967).
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TITLE III: FINANCIAL DISCLOSURE

Title III would reguire, under pain of a criminal
penalty which could result in one year's imprisonment and
a $10,000 fine, the annual filing of detailed financial | .
reports by:[:ll} the President, Vice President, Members vffj
of Congraess, justices or judges of the United States;

(2) those not in office seeking election to Federal office;
and (3) office;s or employees of the United States who

are paid at a rate eugal to or in excess of the minimum
rate preécribed for grades GS-16fo=mg=®, The reports would
include such items as {f} the amount of source of each item
of income in excess of $100, {:) the fair market valueAanﬁ
source of any item received with a fair market wvalue in
excess of $500, @ the identity and value of each asset
held during the year which has a value in excess of $1000,
the identity and amount of each liability owed which is
in excess of $1000, [(5) the identity, amount, and date of
any securities or real estate transaction which is in excess
of $1000. The reports would be filed with the Comptroller
General and would be available to the public, although it
would be’unlawful for any person to use a copy Qf a report
for any unlawful, commercial, or political or charitable
solicitation purpose, or to determine the credit rating of

any individual.
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In our view, the proposals raise important questions of
law and governmental policy, and, indeed, of practicality.
To require so many differently situated governmental employees

tc make the identical, extremely broad public disclosures

seems unjustified.

The most striking difficulty with_this legislation asrises
from the requirements imposed upon governmental employees
simply because they are paid $25,000 - $30,000 a year.

There are certainly many such government employees whose
duties are such that they cannot realistically become involved
in conflict of interest situations. Unlike citizens in the
private sector, these government employees would be forced,
under criminal penalty, to make all such financial matters
public, solely because of salary status and not to satisfy

any governmental interest. This seems patently unjust and

an unwise as a matter of government policy, since the require-
ment would no doubt inhibit qualified citizens from entering

public service.

We would suggest an alternative approach to this subject
of financial disclosure. Distinctive requirements should be
fashioned for the different kinds of officials and employees.
As regards most public employees to be brought under the
scope of the legislation, the advisable way of handling the
matter, in our view, would be by administrative regulation,
in accordance with objectives and standards enunciated

by the Congress. Federal agencies should be made largely
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responsible for identifyving the officials who should make
disclosures and for requiring precisely the kinds of
disclosures that are relevant, periodically or in connection
with a particular assignment, so as to insure the integrity
of the agency's operations. The reporis would then serve

a practical purpose and should be more acceptable to the
government employee. By contrast, the reports that would
be required under the proposed legislation would present

an undifferentiated mass of particulars about the financial
affairs of the employees to the Comptroller General and

to the general public. The significance of these reports
for governmental purposes would be ﬁighly speculative.

We do not believe that the employees's right to privacy

should be sacrificed for no discernible purpose.

We would invite the Committee's attention to existing
financial disclosure regulations. As you know, Executivé
Order No. 11222 requires the Civil Service Commission to
prescribe regulations which in turn require the submission
of statements of financial interest by various employees
of federal agencies (5 CFR 735-401 et seq). As a result
of these requiremenfs, rather extensive financial disclosure
regulations presently exist for federal agencies. Enclosed
is a copy of Part 45 of Title 28, CFR, containing Standards
of Conduct regulations for this Department. Note that
§45.735-22 and 23 require special government employees and

employees occupying designated positions to file statements

of employment and financial interests.
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Within the judicial branch, similarly, there are
regulations promulgated by the Judicial Conference of the
United States in 1969 which require the lower federal court

judges to file financial statements twice each year.

There may, of course, be special problem areas known
to your Committee which demand additional legislation,and
we would be pleased to work with the Committee to identify
and solve these problems. We suggest, however, that
particular problems should be dealt with particularly, rather

than by the general, broad-brush approach of the subject bill.

DOJ-1976-05
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Title IT would establish as an zrm of Con
-Office of Congressional Legal Counsel. Tkte duties of
this office would be threefold:

First, the Counsel would defernd Congress in
"any civil action questioning the validity of
official Coagressional action.

Second, the Counsel could briag 2 civil action
to enforce 2 Congressional subnoena or arder,
> o

Third, the Counsel could intervens or appsar as
amicus curiae in a pending a2cticn in which the
constitutionality of 2 law of tke U. S. is challenged, _
the U. S. is a2 party, and the constitutiorality of - Fi#)
the statute is not adequately defended by counsel /-
for the U.. 5. i \

Title ITI would reguire, under pzin of 2 criminal penaf‘.’.y
which could result in one year's imorisonmert and a
$10, 000 fine, .the annual filing of detailed financial
reports by:- (1) the President, Vice Presidant, Members
of Congress, justices or judges of the United States:

(2) those not in office seeking elaction to Federzl office:
and (3) officers or employees of the United States who
ars péid at a2 rate ‘equal to or in excess of the minimem
rate prescribed for grades GS5-16. The reporis would
include such items as: (1) th=2 amount & source of each
iterm of income in excess of $100; (2) the fair market
value and source of ary iterm received with 2 fair market
value in excess of $500; (3) the identity and vzlue of each
asset held during the year which has 2 value i excess of
$1,000; 2nd (4) the identity and amount of each liability
owed which is in excess of S1, G00.
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Second, the provision of the bill czlling for the
creation of a Division of Governmen
within the Department of Justice, is thecught by
the Attorney General to be administratively
unworkable and unnecessary.

- K

ik
of full public disclosure of personal finances by

Third, although President Ford supports tke concept

elected officials and senior personnel of the Federal

goveramenti, a2 program cazrxr "iz'zg forwargd this

concept would have to be mindmul of relevart privacy
5"

concerns and provide 2 'ratlor.al approach to public needs.

In closing, let me only note that the President strongly supports
the Attorney Generzl in the conduct of his office. In accardance
with our usual policy, I am not prepared to comment at this time

on the possibility of 2 veto of S. 4£95.
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S. 495, THE "WATERGATE
REORGANIZATION AND
REFORM ACT OF 1976"

Dozs the President have a firm position on ]
so-called "Watergate Reorganizaticn and Reform A
of 19762

As I indicated yesterday, the White House Counsel's

Office will soon be presenting a briefing for the President
on the background and current status and available options
regarding this measure. This briefing will review the
development of S. 495 over the course of the last year

and the serious concerns which have been rather
consistently expressed by various Departments, particularly
the Department of Justice.

I would at this time, however, like to make three obser-
vations regarding the current controversy over S. 495,
First, this is not a new proposal -- they key features of
the bill have been kicking around the Hill in various forms
for several years. Second, despite its rather fetching
caption, most of the bill is really inapposite of the
amalgam of abuses which have been termed ""Watergate''.
Third, the concerns which have been consistently expressed
by the Department of Justice are based in large measure
upon fundamental Constitutional doctrine and not out of any
lack of sensitivity over the need for public confidence in
the institutions of government or the personal pique of the
Attorney General,
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