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As the Clemency Board began receiving applications, we
were confronted with +the need to develop procedural and
substantive rules for making clemency recommendations to the
President. The Proclamation could not have been clearer in
its instruction to act upon clemency applications on a case-
by-case basis. However, it left +to the Board the
responsibility for determining the specific procedures and
substantive standards which we were to use in reaching
individual case dispositions.

We found ourselves in a situation similar +to  the
allegorical King Rex in Lon Fuller's The Morality of Law.!?
King Rex wanted to reform the legal system of his country.
Possessing the general power of law-maker, but lacking the
tools to write a code, he decided to proceed on a case-by-
case basis. He hoped that certain rules and regulations
would become apparent with the passing of time:

Under the stimulus of a variety of cases, he hoped
that his latent powers of generalization might
develop and, proceeding case by case, he would
gradually work out a system of rules that could be
incorporated in a code. Unfortunately, the defects
in his education were more deep-seated than he had
supposed. The venture failed completely. After he
had handed down 1literally hundreds of decisions,
neither he nor his subjects could detect in those
decisions any pattern whatsoever. Such tentatives
toward generalization as were to be found in his
opinions only compounded the confusion, for they
gave false leads to his subjects and threw his
meager powers of judgment off balance in the
decision of later cases.?

King Rex died "old before his time and deeply
disillusioned with his subjects."3

To avoid the fate of King Rex, we had to understand the
limitations as well as the advantages of a case-by-case
approach. It facilitates protection of individual rights,
but it threatens inconsistency and slowness of judgment. It
also leads to higher stakes. Any error may lead +to unfair
treatment of the individual.

Therefore, we took a number of steps to insure the
fairness, accuracy, consistency, and timeliness of our case
dispositions. Essentially, we imposed rules upon ourselves.
Unfortunately, the Board had no direct precedents as guides
in setting up procedures. When we first met, we looked for
guidance from past precedents of other clemency programs and
the 1legal basis for Executive clemency sections. However,
there has been very little written on the procedures used by
Presidents in arriving at a decision to pardon. Articles
and cases dealing with the pardon power usually talk only in
terms of substance. Decisions of the United States Supreme
court are often couched in terms of fpublic policy" and
"humanitarian considerations."4 They refer to the general
principle of American government that the President
represents the people and that he must act on their behalf.

A. Determination and Publication of Rules
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These general instructions tell very 1little about the
procedural obligations of a Board such as ours. The panoply
of rights accorded individuals under the due process clause
do not apply to the clemency process. The rights to
clemency review and to a clemency hearing are nowhere
guaranteed in the Federal Constitution. A recent federal
court decision disposed of arguments in the contrary by
stating:

...we find plaintiff's argument that he was
entitled to a due process hearing before the
President could attach the challenged condition to
be clearly specious.S

Therefore, we do not face the same constitutional
requirement of procedural due process as imposed upon more
traditional administrative proceedings. In those other
proceedings, the Supreme Court has generally found that the
requirement of a fair hearing prior to the termination of
various public benefits requires certain procedural elements
peculiar to an adversary trial-type proceeding: timely and
specific notice, opportunity to confront and cross-examine
witnesses, opportunity to appear in person or through
counsel, an impartial decision-maker, and a written decision
stating the result and +the reasons therefore.®¢ The more
discretionary and personal nature of the President's
pardoning power is not necessarily bound by these specific
requirements.

The Board concluded, therefore, that we were sui generis
and not required to follow any particular requirements. We
considered ourselves not bound by the Administrative
Procedure Act, for example, since we were an advisory body
to the President, assisting him with recommendations as to
how he should exercise his personal power under the pardon
clause.

Although we considered ourselves free of any binding
precedent in the devising of our procedures, we recognized
the inherent value of adopting the general requirements of
procedural due process. We did not do +this uncritically.
We reviewed the various elements of procedural due process,
assessing them in terms of the practical necessities of our
operations and the realistic importance of these rights to

our applicants. We wished the fairness our procedures to be A
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fair and to have real meaning. As we stated in our final
regulations (See Appendix B):

Because it is a temporary organization within the
White House Office, the sole function of which 1is
to advise the President with respect to the
exercise of his constitutional power of executive
clemency, the Board does not consider itself
formally bound by the Administrative Procedure Act.
Nonetheless, within the time and resource
constraints governing it, the Board wishes to
adhere as closely as possible to the principles of
procedural due process, The administrative
procedures established in these regulations reflect
this decision.?

A provisional set of regulations was published in the
FPederal Register on November 27, 1974.8 In keeping with our
goal of simplicity, we drafted these rules in layman's

words. Copies were sent to veterans' groups, civil
liberties groups, pro-amnesty organizations, and every
member of congress. In all, the Board distributed

approximately seven hundred copies of proposed rules; we
received forty written responses and many other informal
comments. For the most part, the rules were well received.

Having rules -- and following those rules -- only
matters if those rules are reasonable and fair. We
developed rules of procedure and substance to reflect, as
best we <could, the clement spirit of the President's
program. In the first half of +this chapter, we describe
these procedures in more detail: what kinds of information
we used, how case summaries were prepared, how the Board
decided cases, and how we tried to protect the privacy of
our applicants. In the second half, we also focus on our
substantive rules, our baseline formula, and our aggravating
and mitigating factors.

B. Procedural Rules é:("
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Acquiring Information




To act upon our applications on a case-by-case basis, we
needed specific information about our applicants. Board
members could not review the complete files for each case.
We relied on the 1legal staff +to gather and summarize
pertinent information. The quality, industry, and
dedication of case attorneys played a key role in how the
case came to us. While every Board member had the right to
examine any file, this right was never actually exercised.
We collected and used four different kinds of data: (1)
application and intake information; (2) official records;
(3) written correspondence from applicants, their
representatives, or other interested parties; and (4) oral
statements by applicants or their representatives.

Oour collection of information about applicants began
with their first contact with us. Many letters from
applicants explained the reasons for their offenses and
described their present circumstances. The impact of a
personal letter from an individual detailing the
circumstances of his situation often made a dramatic
difference in the kind of recommendation made by the Board.
A survey of our applicants indicated that if an individual
took the time and effort to write a letter to the Board, he
had a 59% chance of the Board recommending an outright
pardon in his case. The outright pardon rate for all
applicants was 43%. Unfortunately written personal
statements were submitted with an application in only 21% of
the cases. Other correspondence, not submitted with the
original application, was submitted in 14% of our cases.
(See Appendix D.) Whenever relevant these letters were read
verbatim to the Board.

For the most part, we placed a high reliance on official
records. Lacking the time and resources to do much
independent investigation, we had to assume the accuracy of
the records, absent clear evidence of error. On occasion,
case attorneys questioned the accuracy and completeness of
the official records. Wwhen problems arose, staff attorneys
resolved them on a case-by-case basis. They made extensive
attempts to reach the applicant or his family, and other
possible sources of information. Because the staff 4id not
have the means to make investigative +trips, these efforts
were limited to phone calls and written correspondence.
They were further limited by the fact that our applicants?




rights to privacy precluded some contacts, such as
employers, which might have proven useful.

gdurvey PC‘;‘SE attorneys indicated
that 32% of the Offigial Military Personnel Files were
perceived by them as ngt being adequate +to wunderstand the
individual and hjig Aircumstances fully. According to case
attorneys, about B’of the files were said to contain
incorrect, contradictory or confusing information. (See
Appendix D.) Specific instances of omission and neglect in
file-keeping involved miscalculation of periods spent AWOL,
dates of summary and Special Courts-Martial, time spent in
confinement, and the amount of creditable military service.
In cases concerning individuals who were told to "“go home
and await assignment orders," the personnel file often
revealed no record of any kind. The Official Military
Personnel File was often not sufficient in detail to draft a
case summary which would inform the Board of the "whole"
individual and the specific reason for the offense. 1In our
Bad Conduct and Dishonorable Discharge cases, we made
extensive use of court-martial records.

In military cases, a

In the civilian cases, action attorneys normally used
presentence reports as their primary source of information.?®
We used presentence reports in 81% of our cases, and we
received probation officers' reports in 45% of our cases.
(See Appendix D.) In this regard, the cooperation of the
Federal Probation Officers was most beneficial to our
program. We realized that the original function of the
presentence report was solely to aid the sentencing judge in
deciding whether or not to assign probation or a particular
length of incarceration.19 Rule 32(c) of the Federal Rules
of Civil Procedure provides that the sentencing court "ma
disclose to the defendant or his counsel all or part of the
material contained in the report of the presentence
investigation" (emphasis added). Because practice differed
from one court to another, many defendants never saw the
evidence upon which the sentencing judge based his decision.
In these cases, there was a greater likelihood of
inaccuracies, errors, and omissions. As American
involvement in the Vietnam War drew to a close, some Federal
judges began automatically giving probation rather than
imprisonment for draft offenses. consequently, no
presentence reports were prepared in these cases. While
this 1lenient treatment was  welcomed by defendants,



ironically it put them in a more difficult position before
the Clemency Board, because we had little information upon
which to evaluate their applications.

The Board's reliance on official presentence reports and
Military Personnel Files had its drawbacks. In cases where
an applicant did not take advantage of his opportunity to
review and comment on his case summary, we may have made a
recommendation on the basis of erroneous information.
Additionally, in cases where an applicant had not previously
seen his presentence report or Military Personnel File and
did not exercise his right to see our files, his case
summary may have conveyed information new to him -- such as
his IQ score, history of mental difficulties, wife's
statements, or parent's observations as to why applicant
committed his offense. A terrific burden was placed on case
attorneys to search for information, and on quality control
attorneys to verify it. Case attorneys personally spoke
with the applicants in about 22% of our cases. They also
often talked with parents, probation officers, or prison
officials. However, reliance on oral communications with
applicants posed difficult problems. Locating the applicant
was never easy, Since he was most likely at work or away
during normal working hours. Considerations of privacy
dictated not contacting him at his place of employment.
Applicants, when contacted, were often surprised and tongue-
tied by a call from a government attorney in Washington,
D.C. Memory under such circumstances was sometimes hazy and
thoughts were sometimes poorly expressed.

Perhaps the most serious problem in orally communicating
with applicants involved incriminating information. The
case attorney's role was neither that of counsel for the
applicant nor that of his adversary. His function was to
elicit as much relevent information, good and bad, as he
could. Yet case attorneys had a professional responsibility
to inform the applicant that he need not submit any
information, and especially not evidence detrimental to his
application. Balancing these considerations and insuring
that the applicant also understood them required a high
degree of professional care. Written instructions on these
matters were distributed to case attorneys and were
reinforced by oral reminders. (See the Clemency Law
Reporter excerpts in Appendix D.)




Reliance on oral communications had one important
benefit. Applicants were dreatly impressed with the
individual attention their cases received. Many had never
had such close and personal contact with a government office
before, much less from an attorney on the staff of an
activity in the Executive Office of the President. We are
convinced that this personal contact impressed them and
their families of the seriousness of the program and the
importance attached to it by the President. We regret that
we did not have more personal contact with our applicants.

Case Summary Preparation

Staff preparation of the file for decision revolved
around the case summary. This summary, generally about two
pages in length, summarized all information possibly
relevant to the Board's decision. We insisted that it be in
narrative form to present the individual as a. human being.
Two models of civilian and military case summaries are
included in Appendix D.

our case attorneys received detailed instructions
concerning the drafting of the case summary's four major
parts: (1) Ooffense and Present Status: (2) Background; (3)
Circumstances of Offense; and (4) Chronology. The following
describes the contents of each part:11

Offense and Present Status. The offense was stated in
correct but not 1legal language. Applicable statutes or
regulations were not cited. Present status was similarly
made clear. The remaining items included the name of the
sentencing court; total time served in confinement;
discharge status; total creditable military service; age;
and date of application. The purpose of these items was to
give the Board a first impression of the individual in terms
of the factors directly affecting his eligibility and
alternative service baseline.

Background. This statement provided a narrative picture of
the applicant as an individual: family background; race;12
age; educational levels; intelligence; conscientious
objector status, or conscientious nature of his beliefs;
physical and mental health; marital status; number of
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dependents; present residence; employment history; custody
level; and parole or probation status. Case attorneys were
instructed to use only evidence taken from official files or
information otherwise corroborated. Personal conclusions
and opinions were excluded. Any unofficial comments or
interpretations had to be labeled as such, and the sources
from which they came were identified.

Circumstances of offense. The basic circumstances
surrounding the applicant's offense were also stated in
specific but not legal language. The statement provided a
narrative description of the applicant's offense.
Information was included concerning any event in the life of
the applicant which was pertinent to the particular offense.
Whenever possible, the circumstances of the offense were
phrased in terms of the aggravating and mitigating
circumstances utilized by the Board. The case attorney did
not, however, draw conclusions concerning mitigating and
aggravating circumstances. All derivative or conclusory
judgments were always cited to the source.

The Chronology. The case attorney started with the date of
applicant's birth and proceeded through his last recorded
date of involvement with civilian judicial systems or
military authorities. This sometimes included such future
events as the anticipated expiration date of incarcertation
or probation. Possible errors or contradictions were marked
with asterisks, and a brief explanation was given at the
bottom of the page.13

Although the summary was designed to be as complete a
statement as possible of relevant facts, the Board decided
that some information was extremely prejudicial and should
not be brought to its attention. Thus, the summary did not
include arrests, misdemeanors, or Jjuvenile offenses. It
omitted identifying information such as names, specific
addresses, college or high schools, and employers. Likewise
omitted was prejudicial matter which had no bearing on an
application for clemency.

We relied heavily on the professionalism, knowledge, and
experience of case attorneys in preparing summaries.
However, the Board's legal staff of over three hundred was
drawn from many different agencies, without initial
screening on our part. To insure that Board rules were



followed, and that all cases were written in a consistent,
complete, and accurate manner, quality control of case
preparation was essential. Without it, the Board could have
had no confidence that the summary before it was an accurate

reflection of the information bearing on the case. We.

therefore created an unusual internal check on the
preparation of the case summary to control staff error,
omission, abuse of discretion, and inconsistency. This
quality control consisted of a special group of attorneys
which all reviewed summaries for improper, irrelevant,
inaccurate, or prejudicial material. Corrections suggested
by the quality control staff were conclusive unless the case
attorney could convince quality control that they should not
be made. This was a unique operation, for which we could
find 1little parallel in government legal processing. For
all its uniqueness, the process worked extremely well, and
case attorneys did not regard this as a reflection on their
professional competence.

We instituted a further check on accuracy by encouraging
the applicant to participate in the drafting of his case
summary. The following letter, pursuant to Section 101.8(b)
of our Rules and Regulations,!4 was sent with the initial
case summary to each applicant:

* L I

Your application to the Clemency Board has been

received. We are sending to you some additional

information which will help you understand how we

will review your case.

The most important thing that you should look at is
the Initial Case Summary. This is a brief statment
of the facts of your case and your personal
background that has been made from your files. The
summary has been enclosed so that you may see the
main tool that the Board will use when we review
your case. Like the Board, you and your attorney
may also see your entire file.

Please read your summary very carefully. If
anything in the summary is wrong or if there is
anything you want to explain, please tell the
Board. You may also tell the Board of any other
information that you think we should consider. 1If
we do not receive your comments twenty days from
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the date of this letter, we may have to go on with
your case without them.

We have also sent to you the instructions for
preparing summaries. This is what the Presidential
Clemency Board gave to its lawyers to tell them how
to prepare your summary. We hope that it will
explain to you what each item on your summary ? 9‘:‘“
s e

means. * * % |

After the case summary was completed, reviewed by §W7a.91—
quality control, and mailed +to the applicant, it was
docketed for Board review. Originally, it was the Board's
policy to wait thirty days before hearing the case to allow
the applicant time to respond to the summary. Because case
preparation never ran very far ahead of Board consideration,
cases were usually heard prior to the expiration of this
period. To accommodate this change, our rules provided that
the submission of any fact which could possibly effect the
preliminary result would cause the case to be referred to a
new panel, To guard against penalizing an applicant from
this double review, the second panel was barred from
recommending a more severe result. The only exception to
this was if the subsequent information disclosed a serious
felony conviction which the Board could not properly ignore.

Board Consideration

The preparation of the case summary was preliminary to
the presentation and review of the case by the Board
members. In the early, formative meetings, the Board
briefly considered delegating some evaluative role +to the
staff. This suggestion was raised again when the large
influx of cases required us to reconsider our procedures.
From the start, however, the Board was unanimous in the view
that the full responsibility for review and recommendation
should lie with it alone. To ensure the integrity of this
process, and to preserve the objectivity of the staff
attorney presenting the case, the Board rejected the idea of
having the staff make preliminary recommendations as to the
proper case disposition.

10
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The Board did not consider the granting of clemency to
be amenable to the adversary process, so its deliberations
were not conducted in that manner. An effective adversary
proceeding demands vigorous representation on both sides,
cross-examination, and strict requirements of proof and
rebuttal. This was totally inappropriate to a clemency
proceeding, since the applicants usually had no counsel and
were almost never present during case hearings. By
rejecting an adversary approach, the Board avoided the
competitive nature of many ordinary trials. The purpose of
the President's program was to heal wounds and to reconcile,
and the Board's process was consistent with that goal.

Originally, cases were presented to the Board with the
attorney giving a formal recitation of the facts of the
case. This procedure proved impractical when the Board's
docket expanded in January, February and March. Thereafter,
with the increase in the Board from nine +to eighteen and
expansion of case attorneys from about a dozen to three
hundred, the Board changed its procedure. Board members sat
in panels of three or four which were changed weekly, and
sometimes more often. In advance of each panel meeting,
case summaries were distributed to each panel member.
During an average week, each panel was responsible for 100-
125 cases per day, with a typical weekly total of 300-450.
This usually meant two days of reading cases for every three
days of decision. From June through August, the average
Board member met in panels, met with the full Board, or read
cases every weekday, and often over the weekend. Some
members heard over 4000 cases, with the average member
sitting on 2733 cases.

Because each panel member had read the case summary
prior to panel deliberations, we dispensed with the formal
oral presentation by the case attorney. He was available,
however, to submit additional information gathered after the
summary had been prepared, to read letters, and to answer
questions pertaining to the full file. Panel members then
compared their wviews on the applicable aggravating and
mitigating factors. Once they were agreed upon, the panel
discussed the proper recommendation to the President. (See
Chapter 5.)

Originally, the Board was concerned that the change to a
panel proceeding would seriously impair its work. However,

11



the advance reading more than counter-balanced the absence
of a full recitation. A careful balancing of panel
membership resulted in a remarkable degree of consistency
among panels. The various procedures we initiated for
referrals to the full Board were also designed to insure a
high degree of consistency.

Inevitably, fatigue from a large caseload caused
problems for each of us. However, after we adjusted to
deciding cases in panels and hearing them quickly, our
consistency of case dispositions was not materially affected
by these changes. Lengthy discussions did not always
improve our understanding of a case. In most instances, the
relevant factors were not in doubt, and the panel members
were in substantial agreement on a recommendation. The vast
majority of cases 1like this left sufficient opportunities
for more extended discussions about complicated cases.
Where there were any irreconcilable differences in a panel

on the treatment of a case, it was presented anew before the

full Board. Wwhile there is no question that we would have
preferred a 1less hectic and exhausting pace than the
continuous schedule from May through September, the heavy
caseload did not impair the fairness of our case
dispositions. (See Chapter 6.)

To achieve consistency in Board decision-making several
procedures were applied. Any Board member could freely
refer a case from a panel to the full Board for
reconsideration. No case was final until the President had
signed a master warrant which included that ~case
disposition. Any case attorney who felt that a disposition
was inconsistent with past decisions could flag that case
for determination by the Chairman as to whether it should be
reconsidered by the full Board. Also, the Board relied on
help from a computer to compare each result to the pattern
of results for similar cases. A legal analysis staff
reviewed the computer-flagged cases, which included both
harsh and lenient cases, and the attorney-flagged cases,
before they were referred to the Chairman. In applying this
reconsideration process, the Board was not delegating its
referral function to the staff. Actual referrals could only
be made the cChairman or any other Board member who could
accept or reject the staff review. Altogether, the case
attorneys, the computer, and the independent initiative of

12



the Board members resulted in 700 cases being referred from
panels for a full Board review. (See Appendix E.)

Barely three percent of the cases produced disagreement
in panels sufficient for a member to seek full Board review,
and Board dissents were registered in only two percent more.
(See Chapter 5.) All in all, the Board made thousands of
recommendations to the President with a remarkable degree of
consensus, considering the difficult and controversial
nature of our responsibilities. Applicants were not advised
of the Board's recommendations, since as an advisory body to
the President, our advice had to be kept confidential until
the President had made his own decisions. once the
President had acted, the result was relayed to the
applicant, along with a list of the factors the Board had
identified in his case. Obviously, the Board could not
describe how each different member had weighed the various
factors, and we made this clear to the applicant. But the
listing of relevant factors plus the summary enabled the
applicant to understand how his case was reviewed. It also
gave him a basis upon which he could file a request for
reconsideration. (See Appendix D.)

Oopenness, Privacy and Counseling

Three aspects of our procedures deserve special
emphasis. Because we were concerned about giving the widest
possible procedural rights to our applicants, we stressed
the openness of proceedings, the privacy of our applicants,
and their right to counseling.

The Board process was as open as possible, except for
the actual deliberations on particular cases. It
established procedural and substantive rules, published them
in the Federal Register, gave them wide public distribution,
and mailed them to every applicant. Our major instructions
to staff were also distributed to applicants, and
supplementary decisions and precedents were published in the
Clemency Law Reporter, which was made available to the
public on request.

One of the major purposes of the Clemency Law Reporter
was to keep case attorneys, Board members, and interested
citizens aware of Board policy precedents. It provided
precise definitions of the aggravating and mitigating
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factors, with illustrative case examples. The Reporter also
served as a forum for debate on policy issues, analyzed
legal 1issues, and enabled case attorneys with special
expertise to share it with the staff and the Board. (For an
index of Reporter articles and selected excerpts, see
Appendix D.)

An individual's official files were available to him
only at the Clemency Board offices. This required the
applicant or his attorney to contact someone in the
Washington, D.C., area to examine the records for him.
Where possible, information was relayed by phone, and small
portions were sometimes duplicated and sent to him.
However, we 7received few requests for access to file
material other than the case summary.

We tried to reconcile the competing demands of an open
process and our applicants' privacy. Applicants were
guaranteed confidentiality, and great care was taken to
avoid including any identifying information on case
summaries. The summary itself was sent by registered mail
to prevent anyone but the applicant from seeing it. The
Board felt that its promise of confidentiality and the
integrity of the clemency process required that no person be
put in a worse position because he applied for clemency. As
it +turned out, there were less than a dozen inquiries from
law enforcement agencies, and a good number of these were
requests to see pre-existing official files.

The guarantees of confidentiality in the Board's
regulations, and in all communications with applicants,
imposed limitations on discovery and verification of
information. The Board considered a proposal to seek the
assistance of the FBI to 1learn more about applicants,
primarily from existing law enforcement records. To do so,
however, would have violated our earlier pledge of
confidentiality, since the FBI would have verified the
identity of each applicant. Furthermore the Board was
concerned that requesting FBI checks would have seriously
compromised the goal of reconciliation in the eyes of the
applicants and the general public. The proposal was
rejected unanimously.

The requirement of privacy meant that the Board was not
able to publish case summaries with final dispositions to

14



establish precedents for public guidance. For a brief
period, short anonymous summaries were published describing
the decisive characteristics of each case. These proved
extremely difficult to prepare and were not helpful to
anyone. They were discontinued after a few months in favor
of the use of the Clemency Law Reporter which presented
discussion and illustrations of the factors as applied by
the Board. (See Appendix D.)

Inevitably, the public was not very well-informed of our
procedures. In only one case did an applicant waive his
right to a closed hearing and request a public proceeding
with the media present. Open hearings would have increased
public wunderstanding, but it was not within the Board's
province to grant them, without each applicant's approval.

Despite the informality and simplicity of our process,
we encouraged applicants to seek legal counseling. There is
no question that the lesser educated could have profited by
outside help. Unfortunately, only about 2% of our
applicants had any legal assistance that we were aware of,
although many more wrote to us asking for references of
counsel that we were unable to give. This was because many
legal assistance organizations proved either unwilling or
unable to advise applicants. Although the Board tried to

persuade these groups to allow us to include their names on

the 1legal referral 1lists sent to each applicant, most
declined. However, some groups cooperated. The Los Angeles
County Bar Association represented a large number of
applicants. A number of veterans' groups which were
publicly critical of the program did not let this stand in
the way of their helping former servicemen earn a pardon and
a Clemency Discharge through the President's program.
Nevertheless, most applicants were left to proceed on their
own resources, reinforcing our decision to make our
procedures as flexible and as simple as possible.

The Board only granted a conditional right to appear.
Very few of requests were never very high. For the most
part, personal appearances were made. clarify the reasons
for the offense. Of about 25 requests, roughly half were
granted. The Board denied some of the others because our
decision to recommend an immediate pardon made the request
moot. We denied the remaining requests when it was clear
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that a personal statement would not contribute to those
aspects of the case we considered determinative.

—
C. Substantive Rules <f%—~'€lé9itéllﬂ

The Presidential Clemency Board confronted an extremely
diverse array of motivations and situations for the
approximately 14,500 applicants whose cases we decided.
There was an obvious need to regularize the decision-making
process so that we could be confident that we would treat
all individuals fairly and equally.

At the very first meeting in which the Board began to
examine cases, we developed a preliminary set of relevant
substantive criteria which were later publicly announced.
As we came upon new circumstances which we deemed important,
we added them to our list. The Board, however, resisted the
temptation to constantly change rules once formulated, since
it would have been unfair to apply different rules to later
cases. The use of published substantive rules was
instrumental in guiding decisions-making, in insuring
consistency, and in informing the applicants, the public,
and the President of our criteria for making case
dispositions.

Our substantive rules consisted of a baseline formula
and a specific 1list of aggravating and mitigating
circumstances!S (see Appendix D). They enabled us to
achieve several legal objectives. First, we maintained a
policy of openness toward prospective applicants by giving
notice of the framework within which we considered each
application; second, our use of aggravating and mitigating
circumstances forced us to focus on all aspects of an
applicant's case and, therefore, to treat him as an
individual; third, the rules gave us the means to check the
consistency of our recommendations; finally, since each
applicant's baseline calculation and applicable factors were
ultimately communicated to him, he could understand of the
basis for the decision in his case, giving him a foundation
should he wish to appeal.

Baseline Calculations




First, we calculated a baseline period of alternative
service for each case. The use of this formula reflected
the basic difference between clemency Board applicants and
those eligible for the Justice and Defense programs.
Clemency Board applicants had already paid a 1legal penalty
for their offenses; they had received a civilian or military
conviction, or a less-than-honorable administrative
discharge. Also, a pardon could never be as beneficial a
remedy as complete relief from prosecution or administrative
punishment. For these reasons, our formula almost always
resulted in a baseline or starting-point significantly 1less
than the twenty-four month baseline which the other two
programs used.

The baseline formula, once established, remained
unchanged throughout Board deliberations. Like the Justice
and Defense programs, we began our calculation with twenty-
four months, the maximum period set forth in the President's
Proclamation. This period represented the normal amount of
military service which each draftee had been obliged to
perform, and the period which conscientious objectors are
expected to serve in lieu of military duty.

Because many of our applicants had served confinement
for their offenses, we reduced the baseline by three months
for every month's confinement. The baseline was further
reduced one month for every month of court-ordered
alternative service, probation, or parole previously served,
provided the applicant had not been prematurely terminated
because of lack of cooperation.

This final calculation was subject to three exceptions.
First, if the calculated baseline was greater than either
the judge's sentence or the sentence adjudged at court-
martial, that 1length of sentence became the baseline.
Second, the baseline was never 1less than three months.
Third, in all cases of undesirable discharges, the baseline
automatically became three months. The Board adopted a
three-month baseline for administrative discharge cases to
reflect the fact that the military authorities had
determined that these applicants' offenses did not warrant
the more serious consequences of a court-martial. This
approach, plus the three-to-one credit for confinement,
established an equitable starting point for the different
categories of Presidential Clemency Board applicants.1$S
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This approach was possible because the starting point of
twenty four months was not made mandatory for us. The
Proclamation and the Executive Order gave the Board
flexibility in determining appropriate lengths of
alternative service.

In comparison, both Department of Defense and Department
of Justice used twenty-four month baselines. Both of these
programs acted pursuant to the explicit dictates of the
Presidential Proclamation 4613, For Justice Department
applicants, the Proclamation stated:

"The period of service shall be twenty-four months,
which may be reduced by the Attorney General
because of mitigating circumstances."

Concerning the Defense Department program, the Proclamation
provided:

"The period of service shall be twenty-four months
which may be reduced by the Secretary of the
appropriate Military Department.. .because of

mitigating circumstances."

c,;ialAggravating and Mitigating Factors

In the Clemency Board program, as in the Justice and
Defense programs, the baseline did not necessarily represent
the actual period of alternative service to be assigned the
applicant. In accordance with the President's desire, all
three programs created mitigating factors to reduce the
baseline. The Presidential Clemency Board, because of its

reduced baseline, also used aggravating factors to raise the
baseline in certain cases.

All factors were established or amended by vote of the
full Board. They were first formally published in the
Federal Register on November 27, 1974.16 Since November of
1974, our regulations have been amended twice +to reflect
changes and additions to the factors.17?

There was some expansion of the aggravating and
mitigating circumstances over the course of our work.

Almost all of these additions and modifications occurred
with respect to the military applicants. We discovered that
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the majority of our applicants were former servicemen whose
absences were not explicitly unrelated to the Vietnam War.
It did not take us long to realize that a fair evaluation of
these cases required additional aggravating and mitigating
factors which took into account the applicant's entire
military record. Therefore, we went from seven to twelve
aggravating circumstances and from eleven to sixteen
mitigating circumstances. All but one of these additions
was exclusively applied to military cases.

We examined our first cases in October 1974. At first,
we applied the factors subjectively. However, it soon
became clear that we were not evaluating the cases in a
consistent manner, and each of us was not aware how other
members were assessing the cases. After we had tentatively
decided the first sixteen cases, we asked the staff to
analyze our results. This exercise demonstrated to us that
we had to be more consistent and controlled in our work.
consequently, we applied our factors more rigorously
thereafter, making certain that Board members were in
general agreement on the presence or absence of aggravating
and mitigating factors before making final decisions.

Once a Board panel had discussed and agreed on the
factors present in each case, each member expressed a view
on the appropriate result. We agreed to increase or
decrease the Dbaseline by three-month intervals. If the
aggravating and mitigating factors were of equal weight, we
left the baseline standing. If the weight came down more on
one side, we changed the baseline by an increment of three
months. Where the factors on one side were very dominant,
we moved by six months. In unusual cases, we changed the
baseline by nine months or more. A maximum period of 24
months could be recommended as an alternative to a "no
clemency" decision. In deserving cases, the baseline was
reduced to zero and immediate clemency recommended.

The aggrevating and mitigating factors fell into four
major categories. First, we examined the reason for the
offense. Second, we considered the circumstances
surrounding the offense. Third, we examined the
individual's overall record. Finally, we took into account
some circumstances surrounding his application for. clemency.
We applied factors somewhat differently in civilian and
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military cases because of their contrasting fact
circumstances.

CIVILIAN CASES

Reasons for his offense.

Probably the most important question we could ask about
a civilian applicant was why he committed his offense. On
the basis of his statements and official records, we
considered whether or not his motivation for committing his
draft offense was conscientious.

We were predisposed to be clement in cases where there
was evidence ' the applicant acted for conscientious reasons
or had been denied conscientious objector status, or any
other classification, on narrow or improper grounds. We
reasoned that had the applicant been granted his deferment
or exemption, he would not have been convicted of a draft
offense in the first place.

We also realized that a civilian applicant's offense
might have been explained by lack of education or capacity
to understand his obligations and available remedies, by
personal or family problems, or by some mental or physical
condition. Such explanations applied more often to 1lower-
income, less articulate applicants.

When we did not find a reasonable justification for the
offense, we tried to discern whether the applicant committed
his offense for selfish or manipulative reasons. Usually,
there was evidence to substantiate this conclusion. Where
there was not, we looked at the inferences which could be
drawn about his reasons, although we never gave such an
inference the same weight as direct evidence.

In evaluating a civilian applicant's rason for offense,
we specifically considered the following.

Evidence that Applicant Acted for Conscientious Reasons:

(Mitigating Factor #10)--applied in 73% of the civilian
cases., A great many of our civilian applicants committed
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their offense out of sincere ethical or religious beliefs.
Most conscientious objectors fall into this category.

(Case 4-1) While in college, applicant came under the
influence of and actually worked with a
group of Quakers. It was then that he
developed conscientious objection to the
war.

our concern extended to applicants' who had not
previously filed for CO Status, but who demonstrated their
opposition to the war in some other way.

(Case 4-2) Because of the applicant's beliefs that
"peace among human beings is of the
ultimate necessity," he became involved in
anti-war demonstrations.

Some applicants did not know they could apply, and
others who opposed only the Vietnam War did not bother to
file CO claims since objection to a specific war did not
qualify for CO status.1®

(Case 4-3) Applicant's claim for conscientious
objector status was denied by his local
board because he objected only to the
Vietnam War, rather than all wars.

When we found this factor, an immediate pardon was
generally recommended because this was the classic
circumstance which the President had in mind when he created
the clemency program.

Denial of Conscientious Objector Status on Grounds Which are
Technical, Procedural, Improper, or Subsequently Held
Unlawful by the Judiciary: (Mitigating Factor #9)--8%.
Some applicants had their CO claims denied on grounds which
were subsequently held unlawful by the judiciary. Prior to
Welsh v United States,1? a CO was required to base his
beliefs on religious grounds. In the Welsh case, the
Supreme Court held that it was sufficient if the CO claims
was grounded on sincere ethical and moral beliefs. Although
the court decision was not retroactive, we felt it only fair
to give credit to applicants who received convictions simply
because they were brought to trial before Welsh. We also
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looked favorably upon applicants whose CO request had been
denied on purely technical or procedural grounds.

(Case 4-14) Applicant applied for  conscientious
objector status after his student
deferment had expired. Applicant opposed
the Vietnam War on ideological grounds,
and he sincerely believed he was a
conscientious objector. He did hospital
work to support his beliefs, but he failed
to comply with time requirements for
status changes under the Selective Service
Act. Applicant's request for CO status
was denied; consequently, he refused
induction.

When we found this factor, we normally recommended immediate
clemency, since had the CO status been granted, no offense
and thus no conviction would have occurred.

Substantial Evidence of Procedural or Personal
Unfairness: (Mitigating Factor #8)--6%. 1In civilian cases,
this circumstance normally applied where an applicant failed
to receive a Selective Service deferment or exemption for
reasons which appeared to be arbitrary or unfair. We did
not apply this factor unless it was evident that an
applicant would have been deferred or exempted from the
draft, except for the questionable decision by his local
board. The denied deferment or exemption could have been
for physical disability, hardship, or any other type of
classification.

(Case 4-5) Applicant was denied a hardship deferment
solely on the grounds that he had applied
after receiving induction orders. His
father had both brain damage and a

drinking problem which might have
qualified applicant for a hardship
discharge.

In these cases, we applied the spirit of the clemency
process to discount technical bars to deferment which courts
are not free to ignore. Originally, we did not distinguish
between this factor and Mitigating Factor #10 -- improper
denial of €O status. 1In our amended requlations of March
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21, 1975,20 the two factors were separated because we found
the 1latter circumstance particularly significant in our
determinations.

Mental or Physical Condition: (Mitigating Factor #3)--
9%. Generally, persons with serious mental or physical
disabilities received deferments or exemptions, so they did
not often commit draft offenses. However, some civilian
applicants did have serious disabilities.

(Case U4-6) Applicant refused to report for a physical
examination. He claimed he had a
disfiguring physical ailment which would
subject him to embarrassment if he were
required to submit to an examination
before several other persons. Although
applicant's attorney maintained that such
ailment should qualify as a complete
physical exemption, applicant's appeal for
change of 1-A status for denied.

Lack of sSufficient Education or Ability to Understand
Obligations or Remedies Available Under the Law:
(Mitigating Factor #1)--3%. In civilian cases, we looked to
an applicant's IQ scores and educational 1level as an
indication of his ability to understand his obligations.

(Case 4-7) Applicant has a sixth grade education and
a Beta IQ of 49.

Evidence of retardation or permanent learning disability
created a presumption that an applicant had difficulties in
coping with his environment. Likewise, we recognized the
less severe but still significant problems faced by
applicants with 1low education 1levels and cultural and
language difficulties.

Personal or Family Problems: (Mitigating Factor #2)--
9%. Some civilian applicants had emotional, financial,
marital, family, or other personal problems severe enough to
have caused them to commit their draft offenses.

(Case 4-8) Applicant told the investigating FBI agent

that he failed to report because his
mother was suffering from arthritis, was
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unemployable, and dependent upon him for
her financial, physical, and emotional
well-being.

Evidence That Applicant Committed Offense for Obviously
Manipulative and Selfish Reasons: (Aggravating Factor #5)--

15%. Sometimes, a civilian applicant's reasons for his

offense were neither conscientious, justifiable, nor

excusable.

(Case 4-9) Applicant admits that he never gave much
thought to his feelings about war until he
received his induction notice. He was

given the opportunity to serve as a
noncombatant, but he admits that he
procrastinated until he was no 1longer
eligible.

Apparently conscientious motives sometimes, upon further
investigation, contradicted with an applicant's later
behavior.

(Case 4-10) Applicantt's parents reared their children
in the Moorish faith. The Muslim faith
was the basis of the applicant's refusal
to be inducted. Following high school,
applicant became associated with a group
of other Muslims, who because of their
delinquent ways, were known as Outlaw
Muslims. While a part of this group, he
participated in a bank robbery.

We did not necessarily recommend "no clemency" when this
factor was present, preferring instead to give these
individuals the chance to earn their way back. However, the
presence of this factor generally resulted in increasing an
applicant's baseline period. 1In rare civilian cases, where
no evidence of reasons for an applicant'!s offense could be
found or inferred, we applied a "weak" Aggravating Factor
#5. This was only mildly aggravating to an applicant's
case.
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Circumstances of the Offense.

Because civilian offenses consisted basically of a
failure to perform a specific act, the only pertinent
circumstance of the offense was whether an applicant
surrendered or was apprehended by the authorities before his
trial. We did not weigh this factor heavily, and we ignored
it altogether if there was no clear evidence about it in the
record.

Voluntary Submission to Authorities: (Mitigating Factor
#11)--59%. If an applicant voluntarily surrendered to
authorities before his trial, we interpreted this as an
indication of good faith acceptance of the consequences of a
draft offense. Since we looked at the applicant's ultimate
intentions, it was immaterial whether the applicant was
formally arrested.

(Case 4-11) Upon notification by his parents that a
warrant for his arrest was about to be
issued, applicant submitted himself to the
U.S. Marshal in the locale where he was
employed.

Nor was it necessary for the applicant to have appeared
personally at a police station. It was sufficient if the
applicant himself notified the authorities of his
whereabouts.

(Case u4-12) Applicant failed to keep the draft board
informed of his address. After 16 months,
he informed the draft board of his address
and was arrested shortly thereafter
without offering resistance.

Apprehension by Authorities: (Aggravating Factor #12)--
7%. If the applicant was apprehended by authorities, we
inferred that he did not intend to cooperate with either
Selective Service or the judiciary.

Applicant was arrested (Case 4-13)
and transported +to the induction center. He refused to be
inducted and left the center. He was rearrested six months
later.
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This circumstance applied, although not as strongly, in
cases where the applicant was arrested but did not willfully
evade authorities.

(Case 4-14) Applicant was aware that he was being
sought by authorities after his indictment
but did not attempt to evade apprehension.
He was arrested six months later.

Overall Record.

We did not 1limit ourselves to a reexamination of an
applicant!s offense. We were additionally interested in his
conduct in his community prior, during, and after his draft
offense. This information reflected his desire to achieve a
reconciliation with his community. For example, an
applicant's previous public service demonstrated his intent
to be a contributing member of the community and indicated
that his offense did not necessarily reflect a lack of civic
responsibility. Conversely, other adult convictions, any
prior refusal to fulfill alternative service, or a violation
of probation or parole reflected his disregard for the law,
the rights of others, and the community in which he 1lived.
These latter actions caused us to question an applicant's
willingness to fulfill his obligations as a citizen and,
hence, his good faith in applying to us.

In evaluating an applicant's impact upon his community,
we specifically considered the following circumstances:

Employment and Other Activities of Service to the
Public: (Mitigating Factor #4)--57%. We looked with favor
upon any work of benefit to the community, whether performed
as alternative service or as a condition of probation. Any
work contributed voluntarily was particularly appealing
whether performed before or after an applicantt's draft
offense.

(Case 4-15) As a condition of probation, applicant d4did
volunteer work for a 1local church under
the supervision of the pastor. He also
volunteered his time to help impoverished
potato farmers harvest their crops.
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(Case 4-16) Applicant has spent the bulk of his time,
in and out of school, teaching handicapped
and impoverished children.

Oother Adult Convictions (Aggravating Factor #1)--4%. If
a civilian applicant had committed any non-draft-related
offense for which he received a felony conviction, we
questioned his basic worthiness for a Presidential grant of
clemency. Whether occurring before or after his draft
offense, other c¢riminal behavior by the applicant hardly
seemed consistent with his desire to earn clemency. Only a
very small percentage of our civilian applicants had been
convicted of felonies involving bodily harm.

(Case 4-17) In addition to his draft offense, this
civilian applicant had three other felony
convictions: sale of drugs; possession of
stolen property; and assault, abduction
and rape.

These cases normally resulted in a "no clemency"
recommendation absent any strong mitigating factors. (See
Chapter 5.) Others had committed less serious offenses, and
we were prepared to consider recommending clemency in their

cases.
'This civilian applicant was arrested-fEas:r/ '5L}/v’L
(S]uu,u-18) for .possession of Dbarbiturates. He was
subsequently arregted for his draft offense, extradited, and L‘UQ

convicted on the i arge of possessing barbiturates.

Arrests, trials ending in acquittal, misdemeanors,
juvenile convictions, and convictions later set aside were
not considered by the Board. We directed the staff not to
bring this kind of information to our attention.

Prior Refusal to Fulfill Court-Ordered Alternative
Service: (Aggravating Factor #6)--4%. To earn clemency, we
sometimes asked civilian applicants to perform alternative
service. Therefore, we were skeptical about the good faith
of applicants who had not fulfilled an earlier promise to
perform alternative service as a condition of CO status. We
interpreted this as evidence that an applicant might not be
sincere in his intention to satisfy his obligations to the
nation.
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(?;”‘caf'fIQ) Applicant was classified 1-0 in 1966 and
was ordered to report to his 1local board

for instructions on how to proceed to an
alternative service 3job. He failed to
appear at the local board and was
convicted in 1973 on a guilty plea for
failure to report for alternative service.

Occasionally, applicants failed to perform court-ordered
alternative service imposed as a condition of probation or
parole.

(Case 4-20) Applicant was ordered to report for
induction. He failed to submit and was
sentenced to five vyears probation, two
years of which were to be in work of
national importance. After working for
one year 1in a hospital, the applicant
resigned his job and notified the
sentencing judge that he, in good
conscience, could no longer cooperate and
requested revocation of his probation.
The judge, therefore, revoked probation
and gave the applicant a one-year jail
sentence. He was released after serving
10 months in prison.

We did 1look differently at Quakers, Black Muslims, or
Jehovah'!s Witnesses who refused on religious grounds to
fulfill alternative service ordered by Selective Service,
although they were willing to accept judicially-imposed
alternative service. We did not wish to penalize them for
their conscientious beliefs. We ignored their failure to
perform alternative service at the direction of Selective
Service, unless they refused on other than religious or
conscientious grounds.

(Case 4-21) Applicant was classified 1-0 because of
his religious beliefs as a Jehovah's
Witness. When offered alternative civil
employment, he engaged in dilatory tactics
and made token appearances on the job.

Violation of Probation or Parole: (Aggravating Factor
#7)--4%. Similarly, we questioned an applicant's good faith
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in applying for clemency when he earlier had not cooperated
with - the judicial system which was trying to be fair with
him. However, we were only concerned about any violation of
probation or parole serious enough to result in revocation.

(Case U4-22) Applicant was convicted for failure to
report for induction and sentenced to five
years probation. While on probation, he
was arrested and pled guilty to state
felony charges. His federal probation was
revoked following his state conviction.

Circumstances Surrounding the Application.

We were concerned about whether a civilian applicant had
the ability to find and hold alternative service employment.
If his present personal or family problems or his mental or
physical condition would have impaired his ability to
perform alternative service, we saw no purpose in imposing
such an extra burden on him. The one exception to this
general rule pertained to applicants presently incarcerated
for other offenses, who were expected to perform alternative
service upon their release from confinement. T™wo of <the
Department of Justice's mitigating circumstances were
closely related to this problem: "whether the applicant's
immediate family is in desperate need for his personal
presence for which no other substitute could be found and
such need was not of his own creation, and "whether the
applicant lacked sufficient mental capacity to appreciate
the gravity of his action."

While we did not have any specific mitigating factor to
cover this point, it did arise in several of our cases. For
example, we applied Mitigating Factor #3 (mental or physical
condition) in the following case:

(Case 4-23) Applicant states that he started drinking
when he was eleven years old, and he feels
that he has a serious drinking problem.
He attempted to secure assistance, but was
not able to follow through. Most of his
juvenile and adult offenses appear to be
related to excessive drinking.
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False Statement by Applicant to the Board (Aggravating
Factor #2)--(0.6%). We were deeply disturbed by any false
statements made by an applicant to the Clemency Board, since
this was a clear indication of his wunwillingness to
cooperate with us in a spirit of openness and honesty.
Because we did not require any applicant to submit
information to us under oath, and because we had few sources
of corroborative evidence we relied heavily on his good
faith.

We looked only for a willful misrepresentation of a
material fact; we were not concerned about an applicant's
false statements to draft boards or courts, unless he
repeated them to us. We specifically warned applicants
about this in our application materials.21

MILITARY CAS%;/b//

Reasons for the Offense.

There were many reasons why servicemen went AWOL (See
Chapter 3-c). some committed their offense for
conscientious reasons or because their request for in-
service conscientious objector status had been denied. A
greater number committed their offense either because of
military treatment they considered unfair or because of
personal or family problems. Occasionally, a serviceman's
mental or physical condition or his inability to comprehend
his obligations made his offense understandable under the
circumstances. We were especially concerned about cases
where an offense appeared to be the result of mental stress
caused by combat. In the absence of another explanation, we
looked for selfish reasons for a military applicant's
offense. If a military applicant had no apparent
justifiable reason for his offense, we were concerned about
whether he had selfish reasons.

Evidence that Applicant Acted for Conscientious Reasons:
(Mitigating Factor #10)--2%. We applied this factor when a
military applicant committed his offense out of sincere
opposition to war. We did not require than an applicant
have applied for in-service CO status or that he otherwise
fit the traditional conscientious objector mold.
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(Case 4-24) Applicant returned to the United States
from Vietnam with orders to train armor
crewmen going to Vietnam. He did not want
this assignment because he had "“come not
to believe in what was going on over
there." He said, "I was not exactly a
conscientious objector because I had done
my part in the war, but I had decided that
I could not train others to go +there to
fight."

(Case 4-25) Applicant decided he could not
conscientiously remain in the Army, and he
went to Canada where he worked in a
civilian hospital. In a statement prior
to his discharge, applicated stated: "In
being part of the Army, I am filled with
guilt. That guilt comes from the death we
bring, the tremendous ecological damage we
do, the destruction of nations, the
uprooting of whole families, plus the
millions of dollars wasted each year on
scrapped projects and abuse of supplies.
I am as guilty as the man who shoots the
civilian in his village. My being part of
the Army makes me just as guilty of war
crimes as the offender."

Denial of Conscientious Objector Status on Grounds that
Are Technical, Procedural, Improper, or Subsequently Held
Unlawful by the Judiciary: (Mitigating Factor #9)--0.4%.
The military has procedures for discharging or reassigning
men who come to hold conscientious objector beliefs.
Sometimes, however, these procedures were misapplied.

(Case 4~-26) For a year and a half after he was
drafted, the applicant +tried to obtain
C.0. status, because he did not believe in
killing human beings. He talked to his
Captain and the Red Cross. Neither found
his aversion to taking human 1life to be
persuasive. The applicant is minimally
articulate but states that even if someone
was trying to kill him, he could not kill
in return. When he had exhausted his
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application for Cco status and was
scheduled for vietnam, he went AWOL.

(Case 4-27) Applicant was inducted in 1967. Applicant
applied for CO status in 1969 and was
given orders for Vietnam before his
application was reviewed. He complained
to his commanding officer who ordered him
to Vietnam nevertheless. Applicant then
went AWOL to seek outside help. He was
advised by civilian counselors that he
remain AWOL for at least 30 days so that
he would be able to bring to the attention
of a court martial the illegality of
ignoring the <CO application. The court
martial refused to enter copies of the CO
application on the grounds that the
applicant's copies could not be introduced
into evidence because they were not
certified.

If +the applicant had been unjustly or unfairly denied CO
status, we considered this a prima facie reason for the
offense. Had the applicant been granted CO status, he would
not have committed his offense.

Substantive Evidence of Personal or Procedural
Unfairness: (Mitigating Factor #8)--14%. Personal or
procedural unfairness occasionally contributed to the
reasons for an applicant's AWOL or disrespect for military
regulations. Understandably, irregularities occur in a
large organization like the military. The Board was careful
in evaluating apparent procedural or personal unfairness,
but we were also conscious that we were exercising a
clemency function, and so could give more weight to evidence
of procedural unfairness than the military authorities had.
If the legitimate demands of the military outweighed the
applicant's personal needs, we looked with less favor upon
his unwillingness to accept some personal inconvenience.
Altogether, there were eight different fact situations in
which we applied this factor.

(a) Irregularities resulting in the induction or
enlistment of an applicant who should never have been in the
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military in

the first place because of low mental capacity

or serious physical or psychological infirmities:

(Case 4-28)

(Case 4-29)

Applicant was classified I-Y and then
reclassified 4-F. Applicant states that
he enlisted with the cooperation of his
probation officer and the Army recruiter.

Applicant was inducted under Project
100, 000. He had stated that he had
previously been rejected by the Marines
and had failed the Army's mental test, but
claimed that his papers had been changed
so that he would qualify.

(b) Attempts by the applicant to resort to 1legitimate

remedies (such

as hardship or administrative discharge,

compassionate reassignment, and emergency and regular leave)
to solve his difficulties, followed by a denial of those
remedies on technical, procedural, or improper grounds:

{(Case 4-30)

While in Vietnam, applicant submitted a
request for compassionate reassignment to
Puerto Rico while was denied because his
demand was not substantiated by medical
evidence. When the medical evidence was
later submitted, the request was again
denied because the problems were chronic
in nature. However, a 30-day leave was
granted. When home on 1leave, applicant
discovered that his wife was mentally ill
and unable to care for their child. His
parents were also having serious emotional
problems. Applicant tried again to
arrange a transfer but was told he would
have to return to Vietnam and iron out the
problem there. Applicant remained in
Puerto Rico in an AWOL status.

(c) Improper denial of pay or other benefits:

(Case 4-31)

Applicant was ordered to report to a new
base for assignment to Europe. While he
was waiting at Fort Dix, his records were
shipped to Europe. He was not paid for 45
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days. He reported +that his family was
having financial problems, and he
requested Red Cross help and emergency
leave to deal with the difficulty. His
family was put out of their apartment, was
forced to 1live in their automobile, and
had no food. He traveled to the Pentagon
and was reportedly told to go home to
await the results of a telegram to Europe
regarding his pay records. He called back
twice, but reportedly no one knew of his
situation or had heard of him. He was
committed to his course of action, so he
continued to stay at home, which resulted
in his being AWOL.

(d) Failure to receive proper leadership, advice, or

assistance:

(Case 4-32)

Applicant was advised to apply for a
hardship discharge and was provided
assistance in filling out the necessary
forms by the Red Cross. When applicant
attempted to file the hardship discharge
papers, the papers were thrown in the
trash by his sergeant, who also
reprimanded him for being a coward. Aas a
result of such treatment, applicant became
disillusioned with the Army and went AWOL.

(e) Unfair military policies, procedures, or actions
sufficient to produce a reasonable 1loss of faith in or
unwillingness to serve in the military:

(Case 4-33)

Upon entering the Army, applicant
complained of stomach pains, and it was
subsequently discovered that he had a
duodenal ulcer. Shortly thereafter, his
condition worsened and he was hospitalized
for ten days. Applicant wanted to remain
on the same diet that he was on in the
hospital, but this was not available at
his post mess hall. He was advised by a
doctor to eat in the post cafeteria which
he did not think was right. Applicant
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then went AWOL. Applicant recently
suffered another bleeding ulcer attack,
which required hospitalization.

(f) Racial or ethnic discrimination:

(Case 4-318) Applicant's version of his problems is
that he could no longer get along in the
Marine Corps. Other marines picked on him
because he was Puerto Rican, would not
permit him to speak Spanish to other
Puerto Ricans, and finally tried to get
him in trouble when he refused to let them
push him around.

(g) Instructions by a superior to go home and await
orders which never arrived:

{Case U4-35) Applicant contracted a rash and fever. He
went to Fort MacArthur for medical
treatment and was ordered to stay at home
until he had recovered. He was told to
expect orders following his recovery. No
new orders were received, so he contacted
his Congressman to find out what had
happened. He received a reply that the
Army had no information about his
movement. He contacted an Army Inspector
General following that, but he had never
heard about applicant's orders. There 1is
some evidence he thought he would have
been eligible for a medical discharge
related to curvature of the spine.

(h) Inducing or misleading the applicant into requesting
a discharge in lieu of court-martial, such as by promising
him a General Discharge.

The Board came across many instances in which an
applicant had apparently assumed or had been led to believe
that he would get a General Discharge if he waived his
rights, or that his Undesirable Discharge would be converted
automatically to a General Discharge after a period of time.
The number of these instances, especially involving persons
with lower 1IQs and education, suggests that servicemen do
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not always understand the consequences of an administrative
discharge.

(Case 4-36) A summary statement in applicant's file
indicates he signed a letter requesting
discharge in lieu of court-martial and was
advised of the implications of the
discharge. Applicant states he did no
such thing but that his commanding officer
had told him to sign some papers. His
records contain no copy of a 1letter
requesting a discharge or a statement
acknowledging that he had been advised of
his rights and the implications of the
discharge. Applicant submits that he
would have demanded a trial instead. He
appealed his discharge within two days of
receiving it.

Behavior which Reflects Mental Stress Caused by Combat:
(Mitigating Factor #12)--5%. We looked with particular
sympathy on the cases of Vietnam veterans whose combat
experiences had been so taxing or traumatic that their
subsequent absence offenses could be partially attributed to
those experiences. Their absence offenses were often simply
the consequence of the fulfillment of their military
responsibilities - not the avoidance of those
responsibilities. We encountered some striking examples of
this "Ypost-Vietnam syndrome," with applicants turning to
alcohol, drugs, or other erratic behavior to cope with the
present or memories of the past. We encountered a number of
instances in which servicemen returning from combat were
unable to adjust to stateside garrison duty with its
emphasis on spit-and-polish. In some cases, combat veterans
felt they were being treated like recruits by superiors who
had not been to Vietnam. In the absence of seriously
aggravating factors, cases in this category usually were
recommended for outright pardons, often with a special
recommendation for veterans' benefits. (See Chapter 5.)

(Case 4-37) When applicant arrived in Vietnam, he was
a sergeant, without combat experience. He
was made a reconnaissance platoon leader,
a job normally held by a commissioned
officer. Applicant started going out on
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" operations immediately, and he began to
take methadrine to stay awake. He noticed
the methadrine made a marked change in his
personality. He began jumping on people
and his nerves were on edge. He started
to take opium tinctura to counteract this
effect, "to mellow him out," and he became
addicted. After being transferred to
Germany, he kept his addiction secret,
although the problem was beginning to grow
out of control. Applicant was sent back
to the U.S. with a 45-day 1leave
authorized. He planned to enter a private
German drug abuse clinic within 3 or &4
weeks, but the clinic could not accept him
immediately. He made the decision to wait
in an AWOL status rather than go back as
an addict. He was continuously put off by
‘the clinic until he was finally
apprehended by German police.

(Case u4-38) Applicant participated in 17 combat
operations in Vietnam. He was medically
evacuated from Vietnam because of malaria
and an "acute drug-induced brain
syndrome." That his behavior reflects
mental stress caused by combat can be
inferred from the fact that applicant
commenced his AWOL offenses shortly after
being released from hospitalization and
that +the fact that subsequent to his
discharge he had either been
institutionalized or under constant
psychiatric supervision.

Mental or Physical Condition: (Mitigating Factor #3)--
19%. Any mental problem or physical disease, injury or
disability serious enough to have caused personal hardship
or incapacity may well have contributed to an applicant's
offenses in the military. Serious alcoholism and drug
addiction were included in this factor because they
sometimes created problems beyond an applicant's control
which, in turn, contributed to his offense.
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(Case 4-39)

While applicant had been on leave, he was
hospitalized for treatment of infectious
hepatitis. Diagnosis had been made by a
civilian doctor, who told him that "his
resistance was low and that he would not
live to be 30 vyears old." Applicant's
shock and fear at this statement, coupled
with the realization that, if true, he had
only a relatively short time to live,
precipitated his absence. Defense
exhibits admitted at trial confirm
applicant's contraction of viral hepatitis
and the fact that he was treated at a
veterans' hospital after his visit to the
civilian doctor.

The physical or mental problems could have been related
to the gquality of medical treatment received by the
applicant while in the military. ‘

(Case 4-40)

Applicant had a history of severe migraine
headaches at times of tension and stress.
He requested medical evaluation for his
headaches during basic training and
advanced infantry training. He did not
receive medical attention. He then went
AWOL. -

Lack of Sufficient Education or Ability to Understand

Obligations

Remedies Available Under the Law:

(Mitigating Factor #1)--32%. In some cases, the applicant's
intelligence was an apparent cause of his offense.

(Case 4-41)

Applicant has a category-IV AFQT score.
Applicant went AWOL because he was
apparently unaware of or did not
understand the Army drug abuse program.
The corrections officer at the «civilian
prison where he is incarcerated believes
that applicant's retardation, while
borderline, makes it impossible for him to
obey rules and regulations.
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In most cases, it was not necessarily a cause of an
applicant's offense, but it did raise some doubt about his
ability to understand his obligations.

(Case u4-42) Applicant completed the 10th grade and
quit school because he lost interest. His
GT score measures 68 and his AFQT score is
12 (Category 1IV).

Personal or Family Problems: (Mitigating Factor #2)--
49%. Rightly or wrongly, many applicants placed their
families above the military. Recognizing this, we looked
for significant emotional, psychological, financial,
marital, or other personal difficulties faced by the
applicant or his immediate family which could reasonably
explain his offense. We used a broad definition of
"immediate" family. While the family problems always
incurred our sympathy, we were mindful of the hundreds of
thousands of other men who had left their homes and 1loved
ones and who did not forget their duties. While the factor
was given weight, most family or personal problems were not
of such a nature as to warrant an outright pardon.

(Case 4-43) Applicant states that he received a letter
from his family stating that his father's
eyesight was failing and the family was
having financial problems as a result of
his father's inability to work. He
applied for a hardship discharge, but it
was denied. He was transferred back to
his home base, where he learned by mail
that his fatherts eye condition had
worsened. Subsequently, he left the
military control and went home where he

- worked continuously for a construction
company.

(Case U-44) Applicant, an American Indian, was raised
by his aunt and uncle in a small community
in the south. During his AWOL he worked
for his tribe earning $2.00 an hour to
support his aunt and uncle, the latter
being crippled.
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(Case 4-45) Applicant fathered a son born to a
Vietnamese woman. He later sought
permission to marry her, which was denied.
Two days later he received orders to leave
Vietnam when he thought he had four months
left on his tour. After returning to the
U.S. he applied to return to Vietnam but
was not sent there. He attempted to have
his Vietnamese girlfriend and his son
brought to the U.S., but was told this was
impossible because he was not married to
the woman. He stated that he went AWOL in
despair.

Evidence that Applicant Committed +the Offense for
Obviously Manipulative and Selfish Reasons: (Aggravating
Factor #5)--31%. Many applicants left the military for
unjustifiable, selfish reasons. These individuals had not
looked upon their military obligation with the seriousness
it deserved. This factor weighed heavily against an
applicant.

(Case U4-46) Applicant was an infantryman in Vietnam
when he went AWOL. He was picked up in a
rear area by the Military Police and
ordered back to the field by two
lieutenants. He refused to fly out to
join his company.

{(Case 4-47) Applicant stated that he went AWOL for
approximately three months, knowing that
after that period of time he could come
back and request a discharge.

(Case 4-48) Applicant went AWOL the first time *"just
for something to do"; he left the second
time because he "“got involved with a
woman." The third and fourth times he went
AWOL, he returned home to support his
family, as he was in no-pay status with
the Marine Corps.

(Case 4-49) Applicant escaped from the stockade by

fleeing a police detail. At the time of
his escape, he was serving a sentence
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Sometimes

adjudged by a special court for previous
AWOL.

applicant went AWOL for apparently

understandable reasons, but remained away after his problems
had been resolved. While this might have reflected fear of
punishment or simple inertia, we believed that a serviceman
who recognized his military duty would return as soon as the
need for his absence had ended.

(Case 4-50)

Occasionally,

A few days before applicant was due to
report to an Army Overseas Replacement
Station, his wife threatened to commit
suicide unless he promised not to report,
as she was positive he was going to
Vietnam and would be killed. Applicant
subsequently divorced his first wife but
did not then return to military control.

an applicant's subsequent actions

contradicted or detracted from his expressed motives:

(Case 4-51)

Applicant met his wife, a Danish citizen,
shortly after arriving in Germany. She
became pregnant and he attempted to obtain
permission to marry her. When he was
unsuccessful, he went AWOL. After turning
himself in, he was returned to Germany and
placed in pre-trial confinement. Shortly
thereafter, he escaped and went to Sweden,
where he applied for asylum. While in
Sweden, he had numerous arrests on thefts
and narcotic charges, received a sentence
of 10 months imprisonment, and was
deported back to the U.S.

We sometimes inferred selfish motives either because

applicant

stated that he had no reason for his offense or

because there was no clear evidence to substantiate a reason
which warranted further explanation.

(Case 4-52)

Applicant went AWOL for 4-1/2 vyears. He
stated that he did not have any concrete
reason for going AWOL.
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(Case 4-53) Applicant's explanation for AWOL is that
he thought he was being unjustly selected
for an overseas assignment. The file does
not contain information either supporting
or denying this feeling.

Where no evidence at all was available to explain the
offense, we applied a "weak" aggrevating factor number 5.
However, this was considered only mildly aggravating to an
applicant's case.

circumstances of the Offense.

Military applicants committed an array of military
offenses. They went AWOL for different lengths of time,
from diverse locations, and under a variety of conditions.
(See Chapter 3-C). An applicant who left a combat zone or
failed to report for overseas assignment showed 1lack of
concern for others who depended on his presence. If the
applicant used force collateral to his AWOL, he showed that
he was willing to risk injury to others in order to achieve
his own ends. If the applicant committed several AWOLs or
was gone for a long period of time, this was naturally more
serious than a single, short-term AWOL. Voluntary surrender
indicated cooperation, while apprehension did not.

Desertion During Combat or Leaving the Combat Zone:
(Aggravating Factor #U4)--2%. When a soldier left his unit
in a combat zone, he placed an increased burden on those who
remained behind. We considered it very serious if the
applicant commenced his AWOL from Vietnam. (See Chapter 5).

(Case 4-54) Applicant commenced the first of three
AWOLs while in Vietnam. He flew back to
california.

(Case 4-55) Applicant bought orders to return to the

United States from Vietnam.

Failure to Report for Overseas Assignment: (Aggravating
Factor #10)--7%. Servicemen ordered to report to Vietnam
fulfilled an extra obligation of military service. For
every man who failed to go to combat when ordered, another
had to go in his place. Occasionally, an applicant had
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clearly conscientious reasons for failing to report to
Vietnam. In cases 1like this, we had to balance his
conscientiousness with the inescapable fact that another
soldier had to be assigned to Vietnam to replace him.

(Case 4-56) After entering the Army, applicant
requested removal from the Officer
Candidate School list, stating that he was
opposed to killing and did not believe in
the Vietnam war. Shortly thereafter, he
formally applied for a conscientious
objector separation from the service. He
thereafter failed to report to a West
Coast personnel center for movement to
Vietnam.

We were similarly concerned about servicemen who shirked
combat obligations by failing to return while on leave
outside of Vietnam.

(Case 4-57) Applicant was wounded in Vietnam and sent
to a hospital in Japan and then to a
hospital in the U.sS. There he learned
about his marital and financial problems.
Having been told that he would be sent
back to Vietnam after his release from the
hospital, he went AWOL from the hospital.

Even when an applicant was merely avoiding overseas
service in a noncombat area, he still was avoiding what for
many servicemen was an unpleasant duty, far away from family
and friends. We were less concerned about this type of
failure to report, however.

(Case 4-58) Applicant was stationed in Thailand when
he went home on emergency leave because of
his father's illness. After failing to
obtain a hardship discharge or a
compassionate reassignment, applicant went
AWOL rather than report back.

Use of Force by Applicant Collaterally to AWOL,
Desertion or Missing Movement: (Aggravating Factor #3)--
0. 3%. We could not condone any violence by which an
applicant effected an escape.
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(Case 4-59) On two occasions, applicant escaped from
confinement by attacking a guard with
either a razor or a knife.

Multiple AWOL/UA Offenses: (Aggravating Factor #8)--
86%. Many military applicants went AWOL or UA more than
once, indicating an inability or unwillingness to solve
their problems after the first offense and a casual attitude
toward their military duty.

(Case U4-60) Applicant received a Summary Court-Martial
for two periods of AWOL (one day each) and
one charge of missing movement. He then
received a nonjudicial punishment (NJP)
for one AWOL (one day); another NJP for
three AWOLs (one, one, and ten days), and
one NJP for two AWOLS (seven and one
days) . He then received a Special Court-
Martial for two AWOLs (two months 17 days
and three months 19 days). He accepted an
Undesirable Discharge in 1lieu of court
martial for one period of desertion (two
years 10 months, and 20 days), and six
periods of qualifying AWOL (eight days
three months 28 days; one month two days,
two months 13 days, six months 29 days,
and three months 28 days). This is a
total of 17 periods of AWOL. He had been
AWOL from a team of five years.

AWOL/UA of Extended Length (Aggravating Factor #9)--72%.
The amount of time that an applicant remained absent
reflected on the seriousness with which he viewed his
obligations and on his desire to cooperate with military
authorities. We looked at his last punished AWOL offense --
or at the combined length of all AWOL offenses subsequent to
his last punished AWOL offense. We gave no weight to this
factor 1if the absence was less than 6 months, only slight
weight if between 6-12 months, and full weight if over a
year.

Voluntary Submission to Authorities: (Mitigating Factor
#11)--37%. We looked at only the last qualifying offense to
determine the applicant's final attitude toward cooperation
with military authorities. We did not require that
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applicant physically turn himself in. It was sufficient if
the applicant informed the authorities, whether civilian or
military, of his whereabouts.

(Case 4-61) Applicant was a French Canadian who was
drafted. He twice went AWOL to Canada.
During his second AWOL, he wrote to
request a discharge and was told he would
have to return to the Army. He did so,
was charged, and received an Undesirable
Discharge in lieu of court-martial.

Apprehension by Authorities: (Aggravating Factor #12)--
37%. We only examined the last qualifying offense. It was
not necessary that the applicant be apprehended specifically
for AWOL. If evidence showed that he did not willfully
evade authorities, this factor carried 1little weight. In
the absence of any evidence at all, the Board did not apply
either voluntary submission or apprehension.

Overall Record in the Military.

The biggest difference between civilian and military
applicants was that the 1latter had an obligation arising
from taking the military oath. On the one hand, they had
assumed a serious obligation of national service; on the
other hand they had not initially rejected their obligations
of service to their country.

We examined very closely the quality of their military
service, Normally, military applicants had satisfactorily
fulfilled a portion of their obligation prior +to their
discharges for AWOL. Four of the Defense program's
mitigating circumstances fell into this context: "length of
satisfactory service completed prior to absence," "awards
and decorations received," “wounds in combat," and "length
of service in Southeast Asia in hostile fire zone." For our
program, similarly, each of these represented a contribution
to the military and 1lessened or eliminated the period of
alternative service we recommended.

Tours of Service in the War Zone: (Mitigating Factor
#7)-—-26%. A surprising percentage of our military
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applicants served in the war zone. (See Chapter 3-C). Many
served their country well.

(Case 4-62) During his initial enlistment, applicant
served as a military policeman and spent
13 months in that capacity in Korea. He
then served two tours in duty in Vietnam,
as an assistant squad leader during the
first tour and as a squad leader and chief
of an armored car section during the

second.

(Case U4-63) Applicant served and the USS Buchanan from
January 1968 to July 1968 off the coast of
Vietnam.

We gave an applicant credit for Vietnam service if he
served at least three months in Vietnam or was on a naval
vessel off the coast of Vietnanm.

(Case U4-64) Applicant served in Vietnam with the 101st
Airborne as a light weapons infantryman.
His tour lasted 4 months and 22 days. He
returned to the United States on emergency
leave for five months. Applicant stated
that he went AWOL because he could not
face going back due to the incompetence of
his officers and the killing of civilians.

(Case U4-65) Applicant served in Vietnam for a period
of 2 months, 13 days. He served as a
combat medic. While in Vietnam, he broke
his ankle. He was operated on and was
evacuated for rehabilitation.

Volunteering for Combat or Extension of Service while in

Combat: (Mitigating Factor #13) --9%. Many of our
applicants voluntarily accepted the risks that go with
combat. This circumstance applied when applicant

volunteered for a first or subsequent Vietnam tour, extended
his tour in Vietnam, or volunteered for a combat assignment
while in Vietnam.

(Case U4-66) Applicant worked in supply and
transportation in Vietnam for 32 months.
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He went to Vietnam in August 1968. He
extended his tour until January 1970 when
he re-enlisted for Vietnam.

In a few cases applicants went AWOL because they were
not sent to Vietnam or could not extend their Vietnam tours.

Personal Decorations for Valor: (Mitigating Factor
#15). Many of our applicants served in Vietnam with
sufficient merit that they earned decorations. Numerous of
our applicants received either Bronze stars with "V" Device,
Commendation Medals with "V" Device, or Silver Stars. We
also recognized decorations awarded by the Vietnamese, such
as the Vietnam Gallantry Cross with Palm.

(Case 4-67) Applicant received the Bronze Star with
wyn device, the Oak leaf cluster, and the
Vietnamese Gallentry Cross with Bronze
Star. )

Service-Connected Disability: (Mitigating Factor #5)--
2%. Some applicants suffered permanent physical or mental
injury resulting from military duty. Some were wounded in
combat, and others were injured in training. Their
sacrifices required that their AWOL offenses be viewed with
a special measure of compassion.

(Case U4-68) Applicant was wounded in the leg and now
' has a permanent disability in that one leg
is three inches shorter than the other.

(Case 4-69) The applicant, while undergoing weapons
training, was injured while operating a
155 mm Howitzer during  combat. He was
admitted to an Army hospital for emergency
surgery which resulted in the partial
amputation of a right middle finger.

Wounds in Combat: (Mitigating Factor #16)--3%. We gave
credit if an applicant had been wounded in Vietnam, even if
his wounds were not disabling.

(Case u4-70) Applicant served in Vietnam from 26 March

1967 to 22 March 1968, as an infantryman
and grenadier. On 12 May 1967, applicant
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was wounded when he found an enemy booby-
trapped grenade. He told the men in his
platoon to get down but the grenade
exploded in his hands as he attempted to
destroy it. He was awarded the Purple
Heart.

(Case 4-71) Applicant received fragment wounds to his
face, right fromearm and thumb for an
exploding shell while in combat. He was
evacuated to Japan and then to the U.S.
Upon his return to the U.S., he was
restricted in the type to assignments he
could perform: no handling of heavy
equipment, no overhead work, or no pushing
or pulling. He continues to complain of
numbness and pain in his right forearm and
thumb.

Extended Period of Creditable Military Service:
(Mitigating Factor #6)--84%. Even those who did not go to
Vietnam often had good military service +to their country
prior +to their discharge. We measured the amount of
applicant!s military service, minus any time AWOL or in

confinement, 1looking with greater favor upon applicants who

had at least one year of creditable service. However, we
recognized that an applicant who completed over 6 months of
creditable service had completed his training, had begun his
first Aduty assignment, and had tentatively earned
eligibility for veterans' benefits. Therefore, we gave him
some credit for his service.

(Case 4-72) Applicant had two years, eleven months,
and twenty-two days creditable service,
including tours in Germany and Vietnam.

Above Average Military Conduct and Proficiency or Unit
Citations: (Mitigating Factor #14)--39%. We were also
concerned about the over-all quality of an applicant's
military service and considered an applicant's conduct and
proficiency ratings, excluding those poor ratings which
resulted from applicant's AWOL offenses. However, we only
gave credit for conduct and proficiency scores after six
months of service, because the initial ratings given in
basic training did not necessarily indicate the quality of
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an applicant's service. We gave him credit for serving with
a unit which earned a unit citation. We also gave credit
for letters of commendation, decorations other than for
valor, and other indications that applicant served well
during his military service.

(Case 4-73) Every conduct and efficiency rating of the
applicant while in the Army was excellent
until his first AWOL.

Other Military Convictions: (Military Aspect of
Aggravating Factor #1)--41%. We were concerned about
military offenses resulting in special or general court-
martial convictions, other than the last punishment for an
AWOYL offense.

(Case U4-74) Applicant was discharged for unfitness.
In addition to his AWOL offenses, he
received a Special Court-Martial for
assault, carrying a concealed weapon and
threatening to kill.

Violation of Probation: (Aggravating Factor #2)--7%.
Occasionally, an applicant's court-martial discharge was
suspended, but his subsequent misconduct caused the
suspension to be vacated. This reflected an applicant's
failure to cooperate with military authorities, even when
those authorities were attempting to be fair with him.

(Case 4-75) Applicant received a Bad Conduct Discharge
and six months confinement for an AWOL
offense, but the sentence was suspended
for six months. When applicant realized
his sentence would return him to action
duty, he went AWOL again and the
suspension was vacated.

Other oOffenses Contributing to Discharge for Unfitness:
(Aggravating Factor #11)--5%. Some applicants committed a
combination of AWOL and other AWOL offenses which led to an
Undesirable Discharge for unfitness.

(Case 4-76) Applicant received an Undesirable

Discharge for unfitness. In an addition
to a non-judicial punishment for leaving
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his duty post and special Court-Martial
for AWOL, he received a non-judicial
punishment for wrongful possession of four
liberty cards and a Special Court-Martial
for false claims against the government.

(Case 4-77) Applicant received an Undesirable
Discharge for unfitness. He had one non-
judicial punishment for AWOL, one Special
Court-Martial for 3 AWOLs and one Summary
Court-Martial for AWOL and stealing. He
also had three nonjudicial punishments for
failure to obey an order, one non-judicial
punishment for disrespect, one Summary
Court-Martial for disrespect, and one
Special Court-Martial for disrespect and
assault.

Overall Record in the Civilian Community

The Board did not look at military applicants solely in
military terms, but also examined their actions in to the
civilian community. An adult civilian conviction
representated a disregard for the rights of others just as
much as a military court martial for the same offense.
Employment or service to the public indicated that
applicant's problems were only related to the military and
that he had fulfilled part of an obligation of service. The
Department of Defense program also considered the nature of
employment during the period of absence as a mitigating
circumstance.

Employment or Other Activities of Service to the Public:
(Mitigating Factor #4)--2%. This circumstance took into
account any service to the public before the applicant
entered +the military, during the applicant's absences, or
after his discharge.

(Case 4-78) While applicant was AWOL, he worked as the
music director for a number of free
concerts and shows which were designed to
attract underprivileged, inter-city youths
and to serve as a preventive measure
against juvenile crime and drug absue. In

50



addition, he contributed his talents to
projects of his home town's youth
musicians' association.

Other Adult Convictions: (Non-Military Aspect of
Aggravating Factor #1)--12%. Generally, persons who were
previously convicted of felonies were not eligible to enter
the military. Servicemen who were convicted of <civilian
offenses while in the military were discharged for the
conviction rather than for AWOL offenses. Consequently,
most civilian convictions occured after discharge. A
violent or heinous crime usually resulted in a "no clemency"
disposition regardless of +the merits of the applicants
military service: (See Chapter 5).

(Case 4-79) After receiving his Undesirable Discharge,
applicant was arrested and convicted by
civilian authorities of arson in the first
degree and was sentenced to six months to
three years in the state penitentiary.

(Case U4-80) Applicant is now serving a fifteen year
sentence in a civilian penitentiary for
selling heroin.

Other offenses were less serious and did not necessarily
result in "no clemency" dispositions.

Mere arrests, trials ending in acquittals, misdemeanors,
and juvenile convictions were not considered by the Board.

Violation of Probation or Parole: (Non-Military Aspect
of Aggravating Factor #7)--5%. We examined the applicant's
prior experience with the criminal justice system.
Revocation of probation and parole were weighed heavily
against him.

(Case 4-81) Applicant entered the Army while on parole
from a sentence for several juvenile
offenses. Shortly thereafter, he went

AWOL for the first time. After another
series of juvenile offenses, he was
committed to a youth correction center for
parole violation. The applicant was
subsequently paroled and returned to
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Circumstances

military control. He then requested an
undesirable discharge in 1lieu of court-
martial but went AWOL again. Two months
later he was arrested for possession of
stolen goods and possession of narcotics
paraphenalia. However, after a period of
time which the applicant spent in jail,
the case was not prosecuted and he was
again returned to the youth correction
center for violation of parole stemming
from his juvenile record. Once again he
was paroled and returned to military
control, and once again he went AWOL.

Surrounding the Application. We were

concerned about the ability of each military applicant to
find and hold alternative service employment.

(Case 4-82)

(Case 4-83)

(Case 4-84)

Prior to his enlistment, applicant
attempted suicide by shooting himself in
his left chest with a rifle. According to
Army medical reports, he is emotionally
unstable. One doctor stated that he was
not mentally competent during his period
of service. After his discharge, the
applicant went home to his father who was
so concerned about the applicant's mental
state that he had him committed to a state
mental institution.

Applicant explains that he was sent to
Korea shortly after enlisting and while
there he contracted pneumonia and had a
cold during his entire duty. Applicant
was medically evacuated from Korea to the
United States for 1lung surgery, which
resulted in partial removal of one of his
lungs.

After being discharged, the applicant
worked several places, the latest being
for a large industrial company. He was
hospitalized for a nervous disorder and
remains under out-patient psychiatric
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care. His emotional difficulties caused
him to terminate his employment.

False Statement by Applicant to the Board: (Aggravating
Factor #2)--0.1%. We looked only for a willful
misrepresentation of a material fact. We were not concerned
about an applicant's false statements to military
authorities, unless he repeated them to us.

(Case 4-85) In his letter to the Board, the applicant
reports serving in Vietnam and also
reports that he was confined one and a
half years in the stockade without trial.
There is nothing in his military file +to
reflect these facts.

(Case 4-86) The applicant wrote the PCB and indicated
that he had a clean record with no prior
courts-martial; however, his military
personnel file indicated one prior court-
martial and one non-judicial punishment
for AWOL offenses.

As in the civilian cases, we relied heavily on the good
faith and honesty of our applicants. We were deeply
disturbed when we learned +that they had made false
statements to us, but fortunately, this occurred in an
extremely small number of cases.

In summary, the Clemency Board feels that we avoided the
misfortune of wunhappy Xing Rex. We did not "die unhappy
before our time"; we completed our responsibilities on
schedule, Nor did we complete our year's work
"disillusioned" with our task. Instead, we made 14,500 case
dispositions which maintained a pattern of fairness and
consistency.
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A. Summary

The products of the year's work on the Clemency Board
were +the 14,514 case dispositions. Most Board members
participated in thousands of these decisions, each one
carefully determined through the baseline formula and
designated factors. In hearing soOo many cases, some
inconsistencies were bound to occur. However, the process
we followed and the substantive rules we applied reduced
these inconsistencies to a minimum. The different treatment
of different kinds of individuals reflected the contrasting
facts of their cases.

Case recommendations for civilian applicants contrasted
with those for our military applicants. The pardon rate for
civilians was over twice that for discharged servicemen,
while our civilian No Clemency rate was less than one-fifth
of that for discharged servicemen. Actual case dispositions
are listed below:

TABLE _7: CLEMENCY BOARD RECOMMENDATIONS - CIVILIAN CASES

Number Percent Cumulative
Pardon _ 1432 81.5% 81.5
1-3 months 140 8.0% 89.5
4-6 months 91 5.2% 94.7
7-9 months 24 1.4% 96.1
10-12 months 35 2.0% 98.1
13 + months 9 0.5% 98.6
No Clemency 26 1.5% 100.1

Total 1757



TABLE_8:

CLEMENCY BOARD RECOMMENDATIONS - MILITARY CASES

Pardon

1-3 months
4-6 months
7-9 months

10-12 months
13 + months
No Clemency

Total
t+3

Number

4620
2555
2941
1295
441
20
885
12757

Percent

36.2%
20.0%
23.1%
10.2%
3.5%
0.2%
6.9%

Cumulative

36.2
56.2
79.3
89.5
93.0
93.2
100.1

TABLE 9: CLEMENCY BOARD RECOMMENDATIONS - ALL CASES

Number Percent Camulative

Pardon 5689 43.6% 43.6%
1-3 months 2695 18.5 62.1

4-6 months 3032 20.5 82.6

7-9 months 1319 8.4 91.0
10-12 months 476 3.2 94.2

13 + months 29 2 94,4

No Clemency 911 5.6 100.0
Total 14514

Case dispositions varied 1little from week to week,
especially after basic policy decisions had been made.
During the first six months, we reviewed 500 cases,
recommending outright pardons (without alternative service)
to forty-six percent of all cases, denial of clemency to
three percent, and conditional clemency (with alternative
service) to the remainder. During the latter six months, we
decided 14,000 cases, recommending outright pardons to
forty-four percent, denial of clemency to six percent, and
conditional clemency to the remainder.

Amost all cases were decided unanimously. However, any
Board member could refer any case to +the full Board or
register a formal dissent to a panel decision. (See Chapter
4.) This right was exercised in only about seven percent of
our cases. Most Board Members made referrals or registered
dissents in 1less than three percent of the cases in which
they participated, as shown in Table 10. If a case
disposition was a pardon, the likelihood of dissent or full
Board referral was 1.4%. If the disposition was no
clemency, the likelihood was 2.3%.

Perhaps the best indication of the strong Board
consensus is the similarity of individual Board members!
voting patterns. No Board member agreed with outright
pardon recommendations less than 34% or more than 58% of the
time. Likewise, no Board member agreed with "no clemency"
recommendations 1less than two percent or more than nine
percent of the time. Recommendations for discharge upgrades
to honorable conditions varied from two percent to six
percent, and average alternative service assignments only
varied from 5.5 months to 6.7 months. On the whole, case



recommendations did not differ much from panel to panel.
The consistency of case recommendations was carefully
monitored through a computer-aided consistency audit. This
audit assured that the Board was evenhanded in the
application of aggravating and mitigating factors. It was a
unique tool for an adjudicative process, and it provided the
basis for much of the discussion below. (See Appendix E.)

‘B. Impact of Baseline Calculation

Case dispositions hinged greatly on baseline calculations.

Almost all applicants' alternative service baselines were three
months, and less than two percent had baselines of over six months.

TABLE 10: CLEMENCY BOARD BASELINE CALCULATIONS

Baseline Civilian Military
3 months 94 .6% 87.8%
4-6 months 2.9% 11.5%
7-12 months 0.7% 0.6%
13-24 months 1.9% 0.7%

The baseline calculation did not affect the basic
decision, whether or not to grant clemency, but it was the
single most important factor contributing to the overall
forty-four percent outright pardon rate and the short
periods of alternative service assigned to most of the rest.
In civilian and military cases, the pardon rate was roughly
twice as great for applicants with three month baselines as
for applicants with baselines of four months or more.

C. Impact of Aggravating and Mitigating Factors

The Clemency Board's application of mitigating and
aggravating factors affected the decision whether to
recommend clemency -- and, if so, to go up or down from the
alternative service baseline. We applied these factors with
different frequencies and with different weights. Table 12
shows the relative frequencies of all factors. Note the
difference between the factors most often applied in
civilian and military cases. The typical civilian case had
no aggravating factors, but had Mitigating Factors #U4
(public service employment), #10 (conscientious motivation
for offense), and #11 (voluntary submission to authorities).
The typical military case had Aggravating Factors #1 (other
court-martial convictions), #8 (multiple AWOL offenses), and
#9 (extended AWOL offenses), along with Mitigating Factor #6
(extended military serxrvice).

The weight with which the Board applied all factors is
difficult to assess, even in hindsight. We often designated



factors as “weak" or "strong" when making case dispositions,
and some factors were applied in a wvariety of ways. For
example, Aggravating Factor #1 was applied if an applicant
had received a prior court-martial for an AWOL offense
before his discharge, but it was applied with much more
significance if he had been convicted for a violent civilian
felony offense. (See Chapter 3 and Appendix D.) The tables
presented here do not distinguish between these two
applications.

Nevertheless, some interpretation of the weights of our
factors can be inferred from Table Four. This table shows
the frequency with which the Board applied each factor in
the three basic types of case dispositions -- outright
pardons, alternative service, and no clemency. For example,
we applied Aggravating Factor #5 in eight percent of the
civilian pardon cases, fifty-eight percent of civilian
alternative service cases, and sixty-three percent of our
civilian no clemency cases, The large gap between eight
percent and fifty-eight percent indicates that +the absence
of Aggravating Factor #5 frequently had a relationship with
the choice between an outright pardon and conditional
clemency, whereas the small gap between fifty-eight percent
and sixty-three pcercent indicates that the presence of
aggravating factor #5 had only an infrequent relationship
with the choice between no clemency and conditional
clemency. Table 13 is an extract from Table 12, indicating
the factors whose presence or absence was most frequently

related to “outright pardon" and "no clemency" case
dispositions.
The association of Mitigating Factor #7 (Vietnam

service) with no clemency decisions presents an apparent
anomaly. The explanation is that  the Board rarely
recommended conditional clemency in their cases. They
either received an outright pardon or were denied clemency
because of serious civilian felony convictions.

Table 13 reflects the frequency with which we applied
each factor, but it does not indicate the actual strengths
we gave them. Table 14 below is a rough measure of the
strength of each factor, no matter how frequently it was
applied. It shows the 1likelihood of each type of case
disposition, given the presence of a given factor. For
example, a civilian case with aggravating factor #5 (selfish
motivation for offense) resulted in an outright pardon
forty-two percent of the time, conditional clemency fifty-
three percent of the time, and no clemency in the other five
percent. This must be compared against the mean civilian
disposition rates of eighty-two percent outright pardons,
seventeen percent conditional clemency, and one percent no
clemency. Therefore, Aggravating Factor #5 apparently had a
strong impact upon civilian case dispositions. Table 15 is
an extract from Table 14, indicating the strength with which
each factor was applied.

The preceding tables focus on factors separately, rather
than in combination. Board decisions were based upon all
factors present in each case; the majority consistently
rejected proposals that a single factor be automatically
determinative.



Often aggravating and mitigating factors meant much more
when they were applied in particular combinations. For
example, Mitigating Factor #6 indicated the length of an
applicant's military service, while Mitigating Factor #14
indicated the quality of that service. The two together
told a much different story about a person than did the
without the other. The following three tables show how our
range of dispositions varied depending on single-factor
changes in the mix of mitigating and aggravating factors.
The mean case disposition is underlined for each combination
of factors. All factors listed in these tables had at least
a slight effect upon our case dispositions. ("AS" refers to
alternative service assignments, and ®*NC" refers to "no
clemency" recommendations.)

TABLE 16: IMPACT OF SELECTED AGGRAVATING AND MITIGATING
FACTORS ON_ CIVILIAN CASE DISPOSITIONS

AGG_# MIT # # of Cases Pardons 3_AS L-6 AS 7+ AS NC
- 4,9,10 14 ay - - - -
- 4, 10 144 139 4 1 - -
- 10 74 69 3 2 - -
- - 25 16 5 1 3 -
5 - 20 1 9 8 1 1
1,5 - 4 1 - - 1 2
1'5'7 - 2 - - - - 2
TABLE 17: Impact of Selected Aggravating Factors
on Military Case Dispositions
Aggq 1 Mit # # of cases Pardons 3 AS 4-6 AS 7+ AS NC
- 6 2 - 1 1 - -
8 6 11 - 5 5 1 -
5.8 6 17 1 2 1 7 -
1,5,8 6 34 2 2 14 6 10
1,5,8,9 6 38 - 2 9 16 1
1’5'8'9'11 6 3 - - - 1 _2_
gQQ
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TABLE 18: Impact of Selected Mitigating Factors
on Military Case Disposition

Aqg 1 Mit # # of Cases Pardons 3 AS L4-6 AS 7+ AS NC
1,8,9,12 1,2,6,7,14 11 1n - - - -
1,8,9,12 2,6,7,14 28 23 3 1 - 1
1,8,9,12 2,6,14 79 34 21 18 3 3
1,8,9,12 2,6 114 20 29 47 13 5
1,8,9,12 2 50 2 3 13 26 6
1,8,9,12 - 7 - - 1 1 5
C. Civilian Case Dispositions

The Board wusually recommended civilian applicants for
outright pardons (82%), with a much smaller proportion
recommended for conditional clemency with an assignment of
alternative service (17%), and very few denied clemency
(1%) « Table. 19 shows the most frequent combinations of
factors in civilian cases. (See Appendix E, for a more
complete list.) The cases represented in the table accounted
for over half of all our civilian cases. Aggravating
factors were virtually absent in these cases, and mitigating
factor #10 (conscientious reasons for offense) appeared in
the six most frequent combinations of factors.

TABLE 19: Most Frequent Civilian Cases

Agqg Factors Mit Factors # Cases Pardon AS No Clemency

- 4,10,11 375 370 5 0.

- 10, 11 161 159 2 0

- 4,10 , 144 139 5 0

- 10 74 69 5 0

- 4,9,10,11 33 33 0 0

- 9,10, 11 32 32 0 0

- 4 31 30 1 0

5 1 26 8 18 0

- - 25 16 9 0

Civilian cases which received outright pardons typically
had no aggravating factors (or Jjust #12, apprehension),
Mitigating Factor #10 (conscientious motiviation for
offense), and Mitigating Factor #4 (public service
employment) . Table 20 below 1lists the combinations of
factors which had the greatest proportion of outright T
pardons. e e



TABLE 20: cCivilian Pardon Cases

Aqg Factors Mit Factors # of Cases # of Pardons
- 4,9,10,11 33 33
- 9,10,11 32 32

12 10 16 16
- 4,9,10 14 14
- 3,4,10,11 10 10
- 10,11 161 159
- 4,10, 11 375 370
- 4,11 31 30

12 4,10 22 21
- 10 74 69
- 2,4,10,11 12 11

From our sample of 472 civilian applicants, it appears
that those most 1likely +to receive outright pardons were
Jehovah's Witnesses (96%) who were granted CO status (92%),
whose offense was failure to perform draft-board-ordered
alternative service (94%) because of their membership in a
religion opposed to war (92%), and who were sentenced to
alternative service (84%), completing over two years of
court-ordered alternative service work (90%). '

Also likely to receive an outright pardon was a civilian
applicant with a college education (82%) who had a CO
application denied (82%), refused to submit to induction
(81%) because of ethical or moral opposition to war (78%),
who surrendered (80%), who served more than one year in
prison (78%), who was in school at the time of his clemency
application (85%), who submitted a letter in support of his
application (79%), and whose Selective Service files were
used by our case attorney in preparing his case summary
(82%) -

Much 1less 1likely +to receive an outright pardon was a
civilian applicant of a minority background other than black
(55%) from a severely unstable family background (63%), who
had only a grade school education (59%), an IQ under 90
(59%) , whose offense was failing to register for the draft
(58%) or failing to keep his board informed of his address
(58%) , whose offense was not related to opposition to war
(65%) or involved specific opposition to the Vietnam War
(62%), who fled to a foreign country (55%) before being
apprehended (59%), who served one to twelve months in prison
(59%), who had been convicted for another civilian felony
offense (25%) who was not employed full-time (67%) or was
incarcerated (11%) at the time of his application, and whose
records were incomplete when our case attorney prepared his
summary (60%).

The following case is a typical civilian applicant who
received an outright pardon:

(Case 5-1) Applicant filed for a CO exemption on the
basis of his ethical conviction that the
preservation of life was a "fundamental
point of my existence." The local board



denied it, presumably because his
convictions were ethical and not
religious. Furthermore, he never received
notice that his request was denied. When
ordered to report for induction, he argued
that he had not been informed of the
denial and requested an appeal. His local
board denied this request, because mailing
the denial of applicant's request to his
home constituted constructive notice of
the contents, and his 30-day appeal period
had expired. Applicant refused induction,
voluntarily appeared at his trial, pled
guilty, and received a sentence of three
years probation. During his probation he
worked as a pharmacist to satisfy an
alternative service requirement, at the
same time working as a volunteer on a drug
abuse hotline and served on the Board of
Directors of the town's Youth Commission.

The civilian cases resulting in conditional clemency
generally fell into two categories. First, some civilian
applicants who committed their offense for conscientious
reasons but served only a portion of their sentences.

Applicant claimed that his refusal to
report for induction was based on his
philosophical convictions regarding life.
He was sentenced to three years in prison;
he had served only six months when he
received a furlough because of the
clemency program.

The second category of conditional clemency cases were
those in which the applicant committed his offense for
slightly selfish reasons, but without any other serious
aggravating circumstances.

Applicant was convicted of failure to
inform the 1local board of his current
address. At the time, he was drifting
around with no fixed address, so he did
not bother to keep in touch with his local
board.

Civilian cases which received no clemency dispositions
almost always had aggravating factor #1 (other adult felony
convictions), wusually with Aggravating Factor #5 (selfish
reasons for offense) and no mitigating factors. Table 21
below lists the only combinations of factors which accounted
for two or more civilian no clemency cases:



TABLE 21: Civilian No Clemency Cases

Aqqg Factors Mit Factors % of Cases # of No Clemency
1'5'7 - 2 2
1,5 - 4 2
1 - 5 2

wert
From our sample,/£g: civilian applicants most likely to
be denied clemency /black (4.9%) with a grade school
education (3.3%) and an IQ under 90 (5.9%), whose offense
was failing to register for the draft (8.3%), who did not
commit the offense because of opposition to war (12.6%), who
was sentenced to probation (2.4%), who performed no
alternative service (2.5%), who had been convicted for
another civilian felony offense (20%) who was incarcerated
at the time of his clemency application (33%), whose lawyer
communicated with wus while his clemency application was
pending (5.5%), or whose records were incomplete at the time
our case attorney prepared his summary (5.2%).

Two-thirds of the civilian no clemency dispositions were
attributable to convictions for violent felony offenses.
The following case is typical.

This civilian applicant had three other
felony convictions in addition to his
draft offense. In 1970, he received a
one-year sentence for sale of drugs. 1In
1971, he received one year of imprisonment
and two years of probation for possession
of stolen property. In 1972, he was
convicted for a failure to notify his
local board of his address. He was
sentenced to three years! imprisonment,
but his sentence was suspended, and he was
put on probation. In 1974, he was
convicted of assault, abduction, and rape,
for which he received a 20-year sentence.

The other no clemency case dispositions went = to
applicants whose attitude and uncooperativeness were
contradictory to the spirit of the clemency program.

Applicant wrote the local board and asked
for a postponement of his induction
because he alleged he had received
injuries in a car accident  which
disqualified him for military service. He
did not submit a physiciant's statement.
Therefore, his local board ordered him to
report. He claimed that the board had
ignored his earlier request, thereafter
submitting a statement from his doctor
showing that he had received some injuries
in a car accident. However, another
doctor examined the applicant and found
him completely healed. Applicant refused
induction and was convicted; he received a



sentence of 30 days in jail and 2 years'
probation. He admitted in an interview
with the probation officer that his reason
for refusing induction was that he did not
want to go into the Army because he had
recently married, and his wife was
pregnant. His probation officer reports
that applicant's adjustment to probation
has been poor; he further reports that
applicant has shown no initiative and has
been out of work most of the time, relying
on his wife for financial support.

Not all civilian cases fell clearly into the categories
described above. 1In a very few cases, our Board was sharply
divided -- especially where very strong mitigating and
aggravating factors conflicted with one another. Consider
the following case:

Applicant had a wvery unstable family
background, with an alcoholic father who
had a series of wives. Despite this,
applicant graduated near the top of his
class, was senior class president, and
completed two vyears of college. He
applied for and received conscientious
objector status, but he failed to report
to his alternative service work at a local
hospital. Instead, he traveled through
Europe and the Middle East. He was
arrested for smuggling hashish in Lebanon
and served nine months 1in a Lebanese
prison. Thereafter, he joined a religious
cult which advocated trepanation (drilling
a hole 1in one's head). He performed the
operation on himself, but suffered an
infection and had to be hospitalized. He
was convicted for his draft offense and
was sentenced to two years imprisonment.
He served seven months before being
furloughed for his clemency application.
A prison psychiatrist indicates that
applicant suffers from paranoid
schizophrenia, said to be caused by his
belief in trepanation.

This case was debated by our full Board on four separate
occasions. Originally, the Board was sharply split between
outright pardon, because of the conscientious nature of his
beliefs and his apparent mental problems, and no clemency,
because of his hashish smuggling conviction and his failure
to perform his assigned alternative service. After much
discussion, the Board decided to recommend clemency. The
issue then became whether he should perform at least a
minimal period of alternative service, but there was concern
that he would be unable to perform it. Finally, a divided
recommendation was presented for the President, who approved
the majority's recommendation of an outright pardon.

10



D. Military Case Dispositions

Most of military applicants were recommended for conditional clemency with ass
with a smaller proportion recommended for outright pardons (38%), and the other
denied clemency (6%) .
Table 22 shows the most frequent combinations of factors in military cases.
All had Aggravating Factor #8 (multiple AWOL offenses) Aggravating Factor
#9 (extended AWOL offenses), and Mitigating Factor #6 (extended
military service).
All but one had Mitigating Factor #2 (personal or family problems).
However, these cases represent just four percent of all military
cases, because of the great variety of factor combinations applied to
these cases.

TABLE 22: Most Frequent Military Cases

Aqq Factors Mit Factors # _of Cases Pardon AS No_Clemency

1,8,9,12 2,6 114 20 89 5
8,9,12 2,6 85 12 73 0
1,5,8,9,12 6 81 1 75 7
1,8,9 2,6,11 81 18 56 3
1,8,9,12 2,6,14 79 34 32 0

1,8,9,12 1,2,6 70 16 51 3

Military cases which received outright pardons typically
had Mitigating Factors #2 (personal or family problems), #6
(extended military service), #7 (Vietnam service), and #14
(above-average military performance). Table 23 below lists
the combinations of factors which had the greatest
proportion of outright pardons.

1



TABLE 23: Military Outright Pardon Cases

Agg Factors Mit Factors # of Cases # of Pardons
1,8,9,12 1,2,6,7,14 _ 11 11
8,9,12 2,6,7,14 1 1
8,9 1,2,6,7,11,14 10 10
1,8,9 2,6,7,11,14 16 15
1.8,9 2,6,7,11,14 13 12
1,8,9,12 1,2,6,8,14 11 10
8,9 2,6,7,14 23 19
1,8,9,12 2,6,7,14 28 23
8,9.12 2,6,7,14 21 17

8,9 1,2,6,8,11 15 12

From our sample of 1009 military applicants, the
individual most likely to receive an outright pardons were
blacks (47%) or of another minority background (55%), born
before 1945 (52%), with an AFQT score of Category IV (46%),
who had over two years (62%) or over three years (78%) of
creditable military service, including a partial Vietnam
tour (61%) or a full Vietnam tour (83%) or multiple Vietnam
tours (93%), whose last AWOL offense was after 1971 (46%).,
whose AWOLs were attributable to post-combat psychological
problems (88%), who was unemployed at the time of his
application (50%), and whose lawyer communicated with us
while his clemency application was pending (78%) .

Less likely to receive an outright pardon was a military
applicant with a college education (25%), who had less than
12 months of creditable military service (22%), who never
went to Vietnam (27%), who went AWOL because of
conscientious oppostion to war (15%), who immediately
returned after going AWOL (30%), who had been convicted for
a civilian felony offense (28%), and whose records were
incomplete at the +time our case attorney prepared his
summary (29%).

The most clear outright pardon cases among military
applicants were those with truly outstanding service records
prior to their AWOL problems. These particularly
meritorious cases (about 3%) were referred to the full Board
for possible recommendation to the President that their
discharges be upgraded and that they receive veterans
benefits. At a minimum, applicants must have had creditable
service and a tour in Vietnam to be considered, but wounds
in combat, decorations for valor, and other mitigating
factors were also important.

12



Applicant had 4 AWOLs totalling over eight
months, but he did not begin his AWOLs
until after returning from two tours of
duty in Vietnam, when his beliefs
concerning the war changed. He came ¢to
believe that the U.S. was wrong in getting
involved in the war and that he "was wrong
in killing people in Vietnam." He had
over three years' creditable service with
14 excellent conduct and efficiency
ratings. He re-enlisted to serve his
second tour within three months of ending
his first. He sexved as an infantry man
in Vietnam, was wounded, and received the
Bronze Star for Valor. During applicant's
combat tour in Vietnam, his platoon
leader, with whom he shared a brotherly
relationship, was killed while awakening
applicant to start his guard duty. He was
mistaken for a Viet Cong and shot by one
of his own men. This event was extremely
traumatic to applicant, who subsequently
experienced nightmares. In an attempt to
cope with this experience, he turned to
the use of heroin. After becoming an
addict, he went AWOL. During his AWOL, he
overcame his drug addiction only to become
an alcoholic. After obtaining help and
curing his alcoholism, he turned himself
in.

Less meritorious military pardon cases had
understandable reasons for their offenses, or had committed
relatively minor AWOL offenses and had good service records.

Applicant enlisted in 1960 and had a good
record. In 1963 he married, but he began
to have marital problems soon afterwards.
He was in a car accident in 1964. The
combination of these two influences drove
him to drink, and he became an alcoholic.
His frequent AWOLs were directly
attributable to his alcoholism.

Applicant had 4 AWOLs totalling 6 days and
surrendered after the last two. He had 1
year and 9 months of creditable military
service with above average conduct and
proficiency ratings and served a tour in a
task force patrolling the waters off
Vietnam.

The bulk of the military cases resulted in conditional
clemency recommendations, with assignment to alternative
service. As a general rule, these cases involved both
aggravating and mitigating factors balancing one another.
Where some factors outweighted others, the Board went up or
down from the alternative service baseline, usually by three S
to six months.

13



Applicant commenced his first AWOL after
he was assaulted by a cook while in KP.
After his second AWOL, he was allegedly
beaten by five Military Police while
confined in the stokade. Oon the other
hand, he committed four AWOLs, the 1last
one lasting almost 3 1/2 years, and had
less than one month of creditable service.

Applicant went AWOL because he was
involved with a girl and was using drugs.
He is presently incarcerated in a civilian
prison for a minor breaking and entering
offense. His two AWOLs were each of only
a few days duration, and he is a very 1low
category IV AFQT.

Military cases which received no clemency dispositions
almost always had Aggravating Factor #1 (other adult
convictions), and wusually Aggravating Factor #5 (selfish
motivation for offense) and no mitigating factors other than
#6 (extended military service). Table 24 lists the
combinations of factors most likely to result in no clemency
dispositions.

TABLE 24: MILITARY NO CLEMENCY CASES

Agg Factors Mit Factors # of Cases # of No Clemency
1,5,8 - 18 9

1,8 6 29 14

1,5,8,9 1 14 6

1.8 - 13 5

1.,5,8,9 2,6 18 7

1,8 1,6, 11 18 6

1,5,8 . 6 34 10

1,5,8,9 _ 6 38 11

From our sample, the military applicants most likely to
be denied clemency were black (14%), or of other minority
background (11%), born after 1949 (11%), with AFQT scores in
Category III (10%) or Category IV (9%), who had less than 12
months creditable service (11%) and a partial tour in
Vietnam (13%), whose AWOL resulted from post-combat
psychological problems (12%) or some other reason unrelated
to opposition to war, or personal problems or family
problems (11%), who fled +to a foreign country while AWOL
(23%) , who was apprehended (10%), who faced non-AWOL charges
at the time of discharge (14%), who had been convicted for a
civilian felony offense (46%), and incarcerated for that
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offense at the time of his clemency applications (61%), and
whose records were incomplete when our case attorney
prepared his summary (12%).

The military relatively unlikely to be denied clemency
was born before 1945 (u4%), college-educated (0%), with an
AFQT score of Category I (5%), who was drafted (6%), who had
more than two years (4%) or three years creditable service
(3%) with one full Vietnam tour (6%) or multiple Vietnam
tours (0%), whose AWOL offense resulted from conscientious
objection to war (3%), who lived openly at home while AWOL
(3%) before surrendering (6%), who did not face non-AWOL
charges at the time of his discharge (6%), who had not been
convicted for any civilian felony offenses (3%), who was in
school (0%) or unemployed (0%) at the time of his clemency
application, and whose lawyer communicated with our case
attorney while his clemency application was pending (0%).

The Board denied clemency if offenses were simply too
serious and plentiful.

Applicant received a Summary Court Martial
for two periods of AWOL (one day each) and
one charge of missing movement. He then
received a Non-Judicial Punishment (NJP)
for one AWOL (one day), another NJP for
three AWOLs (one, one, and ten days), and
one NJP for two AWOLs (seven and one
days). He then received a Special Court-
Martial for two AWOLs (two months 17 days
and three months 19 days). He accepted an
Undesirable Discharge in 1lieu of court-
martial for one period of desertion (2
years 10 months and 20 days) and six
periods of AWOL (eight days, three months
28 days, one month two days, two months 13
days, six months 29 days, and three months
28 days). This is a toral of 17 periods
of AWOL. He had been AWOL for a total of
five years.

Two~-thirds of the military no clemency dispositions were
attributable to our applicants' convictions for life
threatening felony offenses. The following cases are
typical.

While in the service, applicant received a
General Court Martial for robbery with

force. After his discharge he was
arrested and found guilty for armed
robbery.

After his discharge, applicant was
convicted for first degree murder and
second degree robbery. He received a
sentence of 25 years to life and will not
be eligible for parole until 1997.

Perhaps the most difficult--and disputed--cases involved

applicants who had been convicted of a civilian felony
offense other than a draft offense, but who had strong
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mitigating factors applicable to their case. Some Board
members argued that we should disregard unrelated felony
convictions, since we were not granting clemency for those
offenses. Others argued that granting clemency to convicted
felons would cheapen the clemency grants to others, The
majority of the Board took the middle view--that a felony
conviction would be viewed as a highly aggravating factor--
but each case would be evaluated individually. Each case
was decided on its total facts. Even so, forty-two percent
of the applicants with other civilian felony convictions
were denied clemency, either because of the nature of their
felony offense or because they did not have compensatingly
strong mitigating factors.

However, 1less serious felony convictions did not
overshadow an applicant's Vietnam service or other
mitigating facts.

Applicant volunteered for the Special
Forces after his first year in the Army.
He re-enlisted to effect a transfer +to
Vietnam, where he served as a parachute
rigger and earned excellent conduct and
proficiency ratings. Altogether, he
served for 18 months in Vietnam and over
three years in the Army, with two
Honorable Discharges for re-enlistment
purposes. His AWOL offenses totaled 29
days, did not occur until after his return
from vVietnam, and were attributed to his
problems with alcohol. After his
Undesirable Discharge in 1lieu of court-
martial, he was convicted of stealing a
television set and served six months in
prison. He was recently paroled.

In a few cases, a clear connection existed between an
applicant's Vietnam service and his felony conviction.

Applicant served eight months in Vietnam
as a supply specialist before his
reassignment back to +the United States.
His conduct and proficiency scores had
been uniformly excellent during his
Vietnam service. However, while in
Vietnam he became addicted to heroin. He
could not break his habit after returning
stateside, and he began a series of seven
AWOL offenses as he "got into the local
drug scene." Eventually, he "ran out of
money" and "had a real bad habit," so he
“"tried to break into a store with another
guy that was strung out." He was arrested,
convicted for burglary, and given an
Undesirable Discharge for AWOL while on
bail.

Others rehabilitated themselves after their felony

offense, indicating their desire to be productive and law-
abiding members of their communities.
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Shortly after receiving a Bad Conduct
Discharge from the Navy for his AWOL
offenses, applicant was convicted for
transporting stolen checks across state
lines. He was sentenced +to a ten-year
term, but was paroled after one year and
four months. During his confinement, he
underwent psychiatric care. Since his
parole, he has re-married and established
a successful subcontracting business.
Currently, he is working with young people
in his community in connection with church
groups, trying +to provide guidance for
them. His parole officer stated that
applicant has straightened out and is a
responsible member of his community.

In each of the above three cases, the Board recommended
that the President grant an outright pardon. Obviously, we
had no jurisdiction to recommend clemency for their other
felony offenses.

Occasionally, we would deny clemency when the applicant
committed his offense out of cowardice, as in the following:

Applicant would not go into the field with
his unit, because he felt that the new
commanding officer of his company was
incompetent. He was getting nervous about
going out on an operation; there was
evidence that everyone believed that there
was a good 1likelihood of enemy contact.
He asked to remain in the rear, but his
request was denied. cConsequently he left
the company area because, in the words of
his chaplain, "the threat of death caused
him to exercise his right of self-
preservation." His company was
subsequently dropped onto a hill where it
engaged the enemy in combat. Applicant
was apprehended while travelling on a
truck away from his unit without any of
his combat gear.

The Board denied clemency in the above case, but other
cases of AWOL in Vietnam involved strong mitigating factors.
Often, combat wounds or the psychological effects of combat
led to an AWOL offense. For example, the Board recommended
an outright pardon in the following case:

Applicant was assigned to an infantry unit
in vietnam. During his combat service, he
sustained an injury which caused his
vision to blur in one eye. His wvision
steadily worsened, and he was referred to
an evacuation hospital in DaNang for
testing. A doctor's assistant told him
that the eye doctor was fully booked and
that he would have to report back to his
unit and come back to the hospital in a
couple of weeks. Frustrated by this
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rejection and fearful of his inability to
function in an infantry unit, applicant
went AWOL.

Not all decisions to recommend outright pardons or deny
clemency were unanimous, Sharp disagreement occasionally
arose over cases which had very strong mitigating and
aggravating factors. Consider the following case:

Applicant's records were lost or destroyed
and have been only partially
reconstructed. The reconstructed records
cover only the past several years, not
describing the three years which applicant
claimed that he spent in Vietnam as a
rifleman and armored personnel carrier
driver. They do not cover the period of
his alleged leg wounds, Purple Heart, and
Bronze Star. However, they do show that
he was discharged in lieu of court-martial
because of nine AWOL incidents in Vietnam,
six of which were for durations of longer
than one month. Neither applicant nor his
records indicate - the reasons or
circumstances of his AWOL offenses,
although almost all of them occurred after
his alleged combat wounds. Applicant is
now disabled and has required
hospitalization for his leg wounds. He is
presently unemployed.

In the above case, the applicant went AWOL numerous
times in Vietnam, possibly from combat zones. However, he
claims to be disabled, and his AWOLs may have been related
to his serious wounds. His records are incomplete through
no fault of his own, so the full story cannot be known. The
full Board was sharply split, some for an outright pardon
and others for no clemency. By a close vote, the final
recommendation to the President was for an outright pardon.
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E. Comparison with the Other Programs

Clemency Board applicants -- military and civilian --
had already paid a price before they applied for clemency.
Roughly half had been incarcerated, most for several months.
Many had performed alternative service as a condition of
probation. The baseline formula took this into account.

As a result, Clemency Board case dispositions were
naturally different from those of the Justice and Defense
Department programs. At the same time, we were the only
part of the President's program to grant clemency
selectively. Neither the Justice Department nor the Defense
Department denied clemency to any eligible applicant.
Tables 25-26 show the alternative service assignments of the
other two parts of the President's clemency program.

Comparing their case dispositions to ours can be
misleading, unless prior punishments are taken into account.
Wwhen our military applicants' time in jail (an average of 2
172 months) is taken into account according to our baseline
formula, which gives three months credit for every one month
in Jjail, the comparison changes. Clemency Board case
dispositions are still shown to be somewhat more generous
than Defense's, but not by as much as a straight-line
comparison would indicate.

TABLE 25: COMPARISON OF CASE DISPOSITIONS FOR
CLEMENCY BOARD AND DEFENSE DEPARTMENT MILITARY APPLICANTS

PCB Military % DOD* %
None/Pardon 4634 36.3% 4 8%% .8%
1-3 AS 2555 20.0 43 .8
4-6 AS 2941 23.0 172 3.1
7-9 AS 1295 10.1 251 4.5
10-12 AS 441 3.5 383 6.9
13-24 Months 20 «2 4630 83.8
No Clemency 885 6.7 0 0
Total 12,757 5527

*This breakdown does not correspond with the total number of
cases stated elsewhere in this Report because of
miscellaneous dispositions.

**0f the U8 cases in which no alternative service was
required, U6 were immediately granted honorable discharges
because of superior records and 2 were returned to active
duty without prejudice.

Comparison can be made with the Department of Justice
program. Our civilian applicants have served an average of
four months in jail and five months of prior alternative
service. When Clemency Board baseline calculation is
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applied, our dispositions are shown to have been more severe
than those of the Department of Justice.

Table 26: COMPARISON OF CASE DISPOSITIONS FOR
CLEMENCY BOARD AND JUSTICE DEPARTMENT CIVILIAN APPLICANTS

PCB % DOJ* %
None/Pardon 1432 83.9% - -
1-3 Mos A/S 140 8.2 7 1.0%
4-6 Mos A/S 91 2. 4 32 u.7
7-9 Mos A/S 24 1.4 16 2.3
10-12 Mos A/S 35 2.1 45 6.5
One Year or More 9 «5 588 85.5
No Clemency 26 1.5 - -

1707 688

*This breakdown does not correspond with the total number of
cases stated elsewhere in this Report because of
miscellaneous dispositions.

We are confident that Clemency Board case dispositions and

those of the Departments of Justice and Defense accurately reflect

the differences among applicants to the respective programs.
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