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PRESIDENTIAL CLEMENCY BOARD
THE WHITE HOUSE
WasningToNn, D.C. 20500

August 29, 1975

MEMORANDUM FOR: BOARD MEMBERS

FROM: v LAWRENCE M. BASKIR #“U%"
SUBJECT: DRAFT FINAL REPORT

Attached you will find a draft prepared by the staff to serve as

" the basis for your discussions on the Final Report at Camp David.

The draft contains a number of omissions including numbers and
citations which the staff will be collecting over the next few days.
This draft was prepared by a number of individuals under a severe

time pressure and I must ask your indulgence for any typographical
errors, grammatical mistakes, and imperfect syntax. We have tried,
however, to present you with a draft which gives a complete description
of the Board's operations, and an explanation of the context in which
the Board operated.

If you should have any individual questions you wish answered, the staff
will be available during your discussions at Camp David and, of course,
at any other time.

Attachment
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CHAPTER I: .

INTRODUCTION

Current situations often para'llel pre(ridus ones, causing leaders
facing similar problems to reach similar conclusions. In studying'
President Ford's Clemency Program, one need only look back a hundred
years to observe a like situatic;n confronting another President of the

United States. Just days after the Civil War ended, President Andrew

~ Johnson began weighing whether an amnesty should be declared to heal

the wounds which still divided his reunited nation. The President sought
advice from Attorney General James Speed who counseled to act with
moderation.

"The excelience of mercy and charity in a national trouble

like ours ought not to be undervalued. Such feelings should

be fondly cherished and studiously cultivated. When brought

into action they should be generously but wisely indulged.

Like all the great, necessary, and useful powers in nature

or government, harm may come of their improvident use,

“and perils which seem past may }ae renewed, and other and

new dangers be precipitated. ''— '

Just six weeks after he became President, Johnson followed Attorney
General Speed's advice. He declared a limited and conditional amnesty.
To many it was insufficient while to other-s it was too generous. To the
President, it was a reasonable approach which people of all pursuasions
could find acceptable. Had the President's program not approached the

middle ground, the perils and dangers identified by Attorney General Speed

might well have come to pass.




Over a century later, President Gerald Ford was concerned
about the need to heal America's wounds following another divisive war.
Like .President Andrew Johnson, he announced a clemency program six
weeks after succeeding to office; like Johnson, he pursued a course of
moderation. No program at all would have left old wounds festering.
Unconditional amnesty would have created more ill feeling than it would
have eased. Reconciliation was- what was needed, and reconciliation could
only come from a reasoned middle ground.

To the members of the Presidential Clémency Board, the
President's program assumed a greater meaning. 'We caine to the Board
as men and women whose views reflected thé full spectrum of the public
opinion on the war and on the question of amnesty. As we discussed the
issues, a consensus began to emerge: we all came to see the President's
program as more than a mere compromise, but also an appropriate and
fair solution “to a very difficult problem,

It appeared to us that the President's program was anchox;ed by
six guiding principles. Taken éogether, they provide an eﬁ;cellént means
of understanding the spirit behind his clemency proclamation. They also
established guidelines to help out Board implementation of the
President's program.

The first principle was one about which there was no disagreement:

the need for a program, After almost nine years of war and nineteen

months of an acrimonious debate about amnesty, President Ford decided




that it was time to act. America needed some Presidential response

to the issue of amnesty for Vietnam era draft resisters and deserters.

As hé created the program, the President authorizgd three agencies--

the Department of Justice, the Department of Defense, and the Presiden-
tial Clemency Board-- to review cases of different categories of draff: and
AWOL offenders. He designated a fourth entity, the Selective Service
Systefn, ‘to implement the alternative service aspect of the program.

The second principle was that the program should offer clemency,

not amnesty. Too much had happened during the war to enable Americans

to forget about what had 'té.ken place. The Presideﬁt oftel:y-. stated that he

did no_t want to demean the sacrifice of thosé who served--or the conscien-
tious feelings of those who chose not to serve. But the inability to forget
does not mean an incapacity to forgive. . President Ford declared that he
was placing ''the weight of the Presidency in the scales of justice on the

side of merc.y' " By ordering that pro.secutic.)ns be dropped, that military
absentees be discharged and that persons punished for draft or desertion
offenses be eligible for Presidéntial pardons, he tried to make America
whole again. He offered to restore the rights and opportunities of American
citizenship to people who had been made outcasts because of conscientious

beliefs or their inability to deal effectively with their legal obligations.

Third, he declared that this was to be a limited, not universal,
program. Had he included only those who could prove that their offense

had resulted from their opposition to the war, he would have been unfair
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toAless educated persons. Instead, the President listed several

draft and desertion offenses which, if committed during the Vietnam

era, ﬁvould aufomatically make a person eligible fo'apply for clemency.
On balance, he drew the eligibility line generously; of the 125, 000 made
eligible, only an estimated 25% actually committed their offenses because
/

of a professed conscientious opposition to war.

AFourth, he decided that this was to be a program of definite, not

indefinite, length. There would be an application deadline, giving every-

one more than four months' time from the.proéram's iﬁception to apply

(later extended by two moknths). This would enable'all caées to be decided

*vwithin‘ one 3;ear, and--even more important;-i~t'.would put an end to the

amnesty issue. It was hoped that the rveconciliation among draft resisters,

deserters, and their neighbors would take place as quickly as possible.
-/

Altogether, about 22, 500 eligible persons applied for clemency.

His fifth principle was the cornerstone of the program: all applicants

would have their cases considered through a case-by-case, not blanket,

approach. Clemency would not be dispensed automaticalfy, by category,

or by anyA rigid formula. The agencies authorized to r.eview clemency
applications were to éonsider the merits of each applicant's case, with

full respect given to their rights and interests. To the extent possible, case

dispositions had to be fair, accurate, consistent, and timely.

¢
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HisA final principle was that he would offer most applicants con-

ditional, not unconditional, clemency. Clemency would Eave to be

earned through performance of several months of alternative service

in the national interest. Regardless of the rightness of wrongness of

an applicant's draft or degertion offenses, he still qwed a debt of service |
to his country. That debt would have to be satisfied before he could be E
forgiven for his offenses.

| During the past twelve monfhs the Presidential Clemency Board
has heard .cl'ose to 16,000 cases. It has tried to apply the spirit of these
principles to every case. In this rebort,_ ")VG expléiﬁ what actions we took,
what we learned about our applicants, and what we think we accomplished.
Where possible, we also try to put the President's entire clemency. program
in some perspective.. The policies and procedures of the Department of
Justice, the Department of Defense and the Selective Service System are
useful benchmarks for understanding the full context of the Board's own
policies and procedures.

The report begins with a discussion of how the Board implemented
each of the President's six principles. We then describe how it managed
what was at times a crisis operation. Néxt, wé describe what we learned
from the case histories about the experiences of the civilian and military
applicants. We then try to put the President's program into an historical
perspective through a comparative analysis of other instances of executive

clemency in Amerivan history. Finally, we discuss what we think the '



President's program accomplished. We make specific recommendations

I
1

to the President about actions he might consider in furtherance of the spirit

underlying the principles of his program.
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II, . THE PRESIDENT'S CLEMENCY PROGRAM

. A

THE NEED FOR A PROGRAM--AND ITS CREATION

e

“%0Rp
(S ¢

LA
Q LAY
-4 =
«t. 0
[s23 =7
PN .

e SR




CHAPTER 1I:

THE PRESIDENT'S CLEMENCY PROGRAM

A, The Need for a Program -- and Its Creation

Regardless of one's political or philosophical perspective, the war
in Vietnam had a significant impact on the lives of most American citizens.
The war resulted in the loss of hundreds of thousands of lives, including
56, 000 Americans., It forcedA many more people to leave their homes and
coi;ntriés. Nightly, color television brought the war into every American
living room, and the nation witnessed the carnage in Vieﬁnam Divisions
between pro- and anti-war advocates widened dramatically. Accentuating the
divisiveness among the opposing factions were such slogans as "America,
L§ve It or Leave It; " "Peace with Honor, 't "Better Red than Dead,'" and '"Un-
conditional Amnesty Now.' Patriotism meant different things to different
people. Most still believed that love of co’uhtry could best be demonstrated
by defending America on the battlefield. Buf others insisted that love of
country required a critical assessment of national policy. They felt that by
opposing the war and resisting military induction, they could change American

foreign policy.

Over and above the political consequences of the war are the personal
tragedies resulting from the conflict, Fifty-six thousand Americans lost
their lives; fifty-5ix thousand Americans families lost their loved ones.
Untold numbers were maimed and crippled. Unfortunately, a grateful country

could do little more than honor the dead and try to console the bereaved.
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As the war ended, it became painfully clear that even those who

: | - |
chose not to serve had also suffered, Not only had the war affected the lives
of these 125, 000 people, but their families and friends had also suffered the .

trauma of long separations -- many of indefinite duration. The decision to

grant clemency to the evaders and deserters did nothing to diminish the

supremé sacrifice of those who died or lost their loved ones.

It is recognized that a country's  most difficult decision is to send%
its sons to war, yét sometimes that decision becomes unavoidable. However,
the decision to go to war should not neces sabrily color a sﬁbsequent decision[}
to be merciful. By creatinga program of conditional c-lemency, the Presi-
dent nét only éxercised his personal aufhoi‘ij:y under the Constitution, but,
hopefl‘llly, he also déveloped a program which would allqw reconciliation with
the greatest degree of public cooperatioﬁ and understanding.

Shortly é,fter assuming his office,-.President Ford wanted to ''bind the
Nation's wounds and to heal the scars of divisiveness,! As one of his first
initiatives as Presvident, he created the Clemency Program. When the Pro-
gram began on September 16, 1974; over a year had passed since the last
American combatant had left Vietnarh. The Pres.ident felt that "in furtherance

of our national commitment to justice and mercy' it was time for an "act of

mercy' aimed at national '"reconciliation.'" He issued Proclamation 4313 to

/

outline how his program was going to be implemented.
President Ford recognized that desertion in wartime and draft evasion

are serious offenses which, if unpunished, could have an adverse effect on

__/ The full text of the Proclamation together with Executive Order 11803
creating the Clemency Board are reproduced verbatim in Appendix .
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military morale and discipline, Nevertheless, he called for reconciliation.,

'""Reconciliation among our people does not require that these acts be con-

doned.'" It did require, however, that certain deserters and evaders have

|
an oppcrqmity "to contribute a share to the rebuilding of peace among our- "

Sélvés and with all natiois, " and '"to earn return to their country.'" Thus,

, |
i
President Ford created his Clemency Program. He entrusted its adminis-

| |
tration to three existing government agencies--the Departments of Justice
and Defense, as well as the Selective Service System--and created the |
Clemency Board within the Executive Office of the Président to consider
applicé.tions ffom people who did not fall within the purview of the other

agencies. These four governmental units were ordered to implement a

program offering forgiveness and reconciliation to approximately 125, 000

- draft resisters and military deserters. Never before in this nation's

history had a President offered executive clemency so soon after the
conclusion of the war which gave rise to draft or desertion offenses.

The Presidential Clemency Board

Under the Proclamation and fhe Executivg Order, the Clemency
Board was entrusted with authority to make recommendations to the President
concerning applications received from individuals who (1) had been convicted
of five specific draft evasion offenses,™ or (2) had received a punitive or

Undesirable Discharge as a consequence of AWOL or desertion offenses, or

__/ Included were violations of Sections50 App. U.S.C. £462 and 12 or 6(j) of
the Military Selective Service Act.

__| See Articles 85, 86 and 87 of the Un1form Code of Military Just1ce,
10 U.S.C. 88 885, 886, and 887.
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(3) were ' » ’
_ fincarcerated at the time of the Proclamation in a military or civilian prison’

for any of the above offenses.

Of the approximately 125, 000 people eligible to participate in the
program, a vast majority had already been punished for their Vietnam-era
offenses. Their cases became the responsibility of the Clemency Board.
Thus, the number of persons eligible to é.pply to the Board included 8700 con-~

victed civilians and approximately 100, 000 former servicemen given bad dis-

charges for absence-related offenses.

In order to obtain execﬁtive clemency, a Presidential Pardon for
civilian offenders and a Pardon plué a Clemency Discharge for military
offenders, an individual had to apply no later than March 31, 1975,and com-

plete a2 period of alternative service, if any, that was required by the Presi-

dent pursuant to our recommendation.

At the time of the Board's creation, the President originally appointed
nine members of national standing who represented a cross-section of views

both on the war and on the question of amnesty.

‘Beginning in September, the Board met on a regular basis in Wash-
ington, D.C. As the number of applications began to swell from 860 in early
Jax.mar}.r to é.lmost 21, 000 by the end of March, it readily became apparent
that the nine original Board Members and the initial staff of eighteen could

not complete the Board's work within a September 15th deadline set by the

__/We were extremely liberal about what we construed to be an application.

In essence, it was any communication received by us or any government agency.
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President. Thus, in May the President expanded the Board to eighteen
members and allowed the staff to increase to over 600 to complete the

work on time.

The expanded Board included members with widely ranging exper-
ienc.:es and points of view. Two members openly advocated unconditional
amnesty, and others spoke out strongly against the war., Several believed
that our mistake lay in not pursuing the war effort more vigorously, and a
few were concerned, at first, that the Priesident's clemency 'prog'gravm was
hastﬂy conceived and too generous. Five of our eighfee;l members are
Viétnam veterans; one commanded the Marine Corps in Vietnam during the
latter half of the war; two are disabled; 1;hree are women; one of whom has
a husband still listed among those missing in action. Three blacks and one
Spanish -speaking person are on the Board. We also have a former local
draft Board member, an expert in military law, and others with special

backgrounds and perspectives which contribute to a well-balanced Board.

The Department of Justice

Eligible, unconvicted draft evaders were the responsibility of the

Justice Department. Sometime after the issuance of the Proclamation, the .

/cont'd. .

from the applicant, his relative, or his designated representative; provided,
that, if necessary, the applicant himself perfected the application within a
reasonable time.

___/Of those convicted draft evaders in group (1) above, were eligible for
our segment of the Program and applied; of those discharged absentees

in group (2), . .. . were eligible and __  applied; and of those incarcerated

absentees in group (3), were eligible for the Program and
applied to us. '
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Attorney General released a list identifying 4,522 names of individuals the
Justice Department considered indicfable .fc‘;r draft offenses within the purview
of the President's program, If an individulal‘s name appeared on this list

and h¢ wanted to apply for clemencyl, he personally reported to the United
States Attorney in the jurisdiction in which he committed the offense. He
then proéeeded to participate in a process similar to plea bargaining whereby
he negotiated the amount of alternative service which had to be completed

before the draft evasion charges against him would be dropped.

In order to be relieved of criminal liability, the applicant would
have to havé turned himself in by Marchv3l, 1975, acknowledged his allegiance
to the United States, and éatisfactorily fulfilled his pledge to complete up to
24 months of alternative service. By apélyixig the loose guidelines that
~were given by 1_:he Attorney General each of the 94 United States Attorneys
_ (or an Assistant United States Attorney gnder his direction) considered the
cases of applicants who had committed requisite draft evasion offenses in

their judicial districts.

Of the 4,522 who were eligibie for this segment of the program, over

700 applied and were referred to alternative service work.,

The Department of Defense

If a member of the armed forces had been administratively classified

as being an unauthorized absentee and had not been discharged, his case

came under the purview of the Defense Department's segment of the program.
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These people were technically still part of the military, and the Depart-
ment of Defense had the physical facilities and the administrative capability
| |

to establish a procedure for dealing fairly with the undischarged a.bsentees.1

To have received clemency -~ to have been relieved of prosecution |

[
for the absence offense, given an immediate Undesirable Discharge, and {

offered the opportunity to earn a Clemency Discharge -- the applicant must

|

have applied before the application deadline, taken an. oath of allegiance to ’
. ' |
the United States, and taken a pledge to complete up to 24 monthos of alter -

native service., According to the Defense Department of 10,115 eligible

/

persons, 5,495 returned and were referred to do alternative service,

e = ror
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II.8.1. ?

- B, CLEMENCY, NOT AMNESTY

In the years before Presidgnt Ford assumed office, opinion was .
sharply divided over Whaty the government's policy should be toward Vietnam-
era dfaft resisters and deserters. Many felt that their actions could not be
forgiven in light of the sacrifices endured by others during that war. On the
other hand, many Americans believed that war resisters acted in good
conscience to oppose a war 'i:hey' believed wrong and waste{ul., Nothing
could repay the war's other victims. They approved, but universal and

unconditional amnesty could end the personal sacrifices of the war resisters.

President Ford chose a middle course. He acknowledged that no aspect -
of the Vietnam War should ever be forgotten, officially or Q’Eherwise. Too
many casualties had been suffered. But a country lacking the desire to for-
get can still have capacity to forgive. The rancor that divided our country
had sapped its spirit and strength at home and abroad. The national interest

required that Americans put aside their strong personal feelings for the

" good of the country. The divisions had to be put to one side in a spirit of

reconciliation so that America could begin its recovery from the tragedies
of the Vietnam era. Therefore, President Ford announced a program of
clemency, of forgiveness, of reconciliation for Vietnam-era draft resisters

and deserters.

To unconvinced draft resisters, he offered the promise that they would

not be punished for their actions, and they could avoid having a felony s P
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conviction on their records. Their prosecutions would be dropped. All
others whose cases had not yet resulled were relieved of any future danger

of prosecution.

To undischarged deserters, he offered an immediate end to their fugi-
tive’status, with the promise that they would not be court-martialed or
imprisoned for their offenses . They would receive an immediate Undesir-~
able Discharge. To a small nuzﬁberiof absentees with particularly good
records or other special circumstances, application to the program resulied

in an immediate discharge under honorable conditions.

To convicted draft resisters, he offered official forgiveness for their
actions threcugh the highest constitutional gesture available to him. They

would receive a full Presidential Pardon.

i

To deserters who received bad discharges, he also offered official
forgiveness. They would also receive a full Presidential Pardon, plus an

upgrade to a Clemency Discharge,

To those who were then serving prison terms for desertion or evasion,
he ordered an immediate furlough for each pérson who wished to apply for
clemency. With (one) exception, each of the 170 incarcerated servicemen
and 100 incarcerated civilians applied to the Presidential Clemency Board
and were released. . Under the President's directions, the Presidential

Clemency Board gave priority to those case.s, and all had their sentences

/
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permanently commuted when the President accepted the Board's recommenda-

tion that they receive clemency.

In the remainder of this section, we discuss what an "amnesty' program
might have offered applicants, along with more details about what the Presi-
dent's program actually did. In doing so, we explore the sources of the

President's power to grant executive clemency. <

"Clemency"

{
]
!
|

Clemency can be defined és the tendency or willingness to show forbear-;
ance, compassion, or forgiveness in judging or punishing, or an act or deed
of mercy of lenience.  The President's authority to grant clemency is
derived from a number of specific powers which he has under the Célﬁstitution.
His authority to grant pardons permits him to grant clemency to a particular
person or group of persons. By granting a pardon to a particﬁlar individual
the President is often prompted by the desire to show compassion or leniency ._——/
It is not necessary that the individual be convicted of or even charged with
an offense. In addition to the President's Constitutional authority to grant
pardons, the‘President is Commander-in-Chief of the Armed Forces.

Pursuant to this authority the President may order any branch of military

service to upgrade the discharge of those who were previously given discharges.

The President may also grant clemency through his ability, as the Chief
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of the Armed Forces. Pursuant to this authority the President may order
ény branch of military service to upgrade thé discharge of those who were
previously given discharges. The President may also grant clemency through
his ability, as the Chief Executive of the Executive Branch, to direct that
federal criminal prosecutions be dropped.' He may instruct subordinate

- federal officers not {o enforce particular criminal statutes against individuals
to whom he wants to grant clemency.,/ He may commute sentences and fines,
(but not return sums already paid). |

And he may, of course, grant stays or relief from execution - a constitu-

tional '"reprieve."

The Presidential Pardén is fhe supreme constitutional act of forgiveness -
or mercy. It is an act made by society, through the Chief Executive, sig-
nifying that it will disregard the offense 'for which an individual was originally
prosecuted. It thus remofres fhe soéial blot of a criminal conviction and
relieves any continuing legal disabilities. Because a pardon is an act of
eﬁecutive grace, it may be given to right é, wrong, to correct an injustice,
or to excuse a repentaht wrongdoer. It may be offered to ease the harshness
of the law when personal hardéhip or the public good is involved. The Con-
stitution grants the President the sole discret‘ion to exercise his power of
pardon. He is not answerable to the judiciary or to Congress for his decisions.

He may not be ordered to grant pardons, nor may his pardons be revoked.
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|
He is answerable in his exercise of this power only to his conscience and

to his understanding of the country's; welfare.
| | |
Once an individual receives a Ifresidential Pardon, it restores federal
civil rights lost as a result of the cbnviction, such as the right to vote, hold
federal office, or sit on a federal juréx. Also, the laws of most states
recognize Presidential Pardons as a‘ Ymatter of comity, restoring the right
to vote in state elections, to hold offibe, and to obtain licenses for trades
and professions from which convicted felons are often barred under state
law. A pardon does not change history, and it does not compensate for any
rights or benefits, legal or economic, thaf the individual has already suffered
béforehis pardon. ’I‘he% pardon operates prospectively only. A pardon is
merely a Presidential éxpresssion that the stigma of conviction has been
' removéd, and that its recipient should no longer be discriminated against
when‘seeking jobs, credit, housing or any other opportunities. However, a
‘pardon offender is not considered as though he never committed the offense .—-/
Although the Executive Order did not state explicitly that a Presidential
Pardon was to be the form of clemency offered to applicants, it was clear to
the Board that this was the Pr-esident's» obvious intent. There is no other
form of clemency action which would have had meaning. The Board discussed

the problem in its first sessions, and the President confirmed the Board's

understanding that he wished a pardon to be the form of clemency offered to

©
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convicted evaders and to military absentees, whether they had been dis-
criminated against when seeking jobs, credit, housing or any other oppor-
tunities. However, a pardon offender is not considered as though he never
committed the offense for which he was pardoned. A {full pardon removes
mos_t of the legal disabilities of the offense, but it does not bring to the
~pardoned man treatment equal to that accorded a person who has never com-

mited an offense.

-

Although the Executive Order did not state explicitly that a Presidential
Pardon was to be the form of clemency offered to applicants, it was clear
to the Board théxt this was the vPresident's obvious intent, There is no other
form of clemency action which would have had meaning. The Board dis-
cuésed the problem in its first sessions, and the President confirmed the
Board's understa,ndizllg that he wished a pardon to be the form of clemency
offered to convicted evaders and to milifary absentees, Whether they had been
discharged by court-martial or administrative action. The grant of a pardon
to a person who had violated military law and who had been discharged for
this act without a conviction in a military court raised a new issue. Tradi-
tionally, pardons have been given only‘following criminal convictions. A
review of the President pardoning'power reveals that he pardons the act, not
merely the judicial consequences that may have flowed from it. On a number

of prior occasions, past Presidents have granted pardons to persons who had

__/"On the other hand, if character is a necessary qualification and the
commission of a crime would disqualify even though there had been no
criminal prosecution for the crime, the fact that the criminal has been:
convicted and pardoned does not make him any more eligible." '
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sufiered administrative penalties for a wrongful act, even though they had
never been convicted of a crime, President Ford, therefore, decided he
would offer pardons to the persons who had been given Undesirable Dis -
chérges for AWOL but who had not been convicted in a military court. This
group comprised over half of ail applicants to the Presidential Clemency

Board._-

In his Proclamation, the President also ordered that Clemency Discharges
should be offered to former servicemen. The circumstances of violators of
military discipline are different frona th.ose who violate civilian law. A
military offender not .only may receive a sentence of imprisonment or a fine,
but he also may be released with a discharge which characterizes his unsatis-
factory service. While a pardon affects the conviction, it has no impact on
the type of discharge granted. For that reason, the President provided
that recipients of clemency should also have their discharge recharacterized
with a Clemency Discharge, a new designation created especially for this

program.

The Clemency Discharge is intended by the President to be a 'neutral'’
discharge, and is considered neither under '""Honorable Conditions' nor under
"Other Than Honorablé” conditions. Military records (i.e., DD-214 forms)
are recharacterized with the new Clemency Discharge, which is "in lieu of"
and in "substitution for' the earlier discharge which could have been Dishon-
orable (under dishonorable conditions), or Bad Conduct or Undesirable (under

other than honorable conditions).

__/The Pardon of Former President Nixon is the best known, but by no means
the first or onlv nrecedent for this. ;
_ /(insert A.G. opinion)
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A Clemency Discharge is better thal‘i a Bad Conduct or Undesirable Dis-

charge because it is neutral, but not‘; as good as a General Discharge, which

is affirmatively under honorable COlidﬁiiOIlS . By express direction in the

Proclamation, a Clemency Discharée bestows no veterans benelits in and

of itself. Neither, however, does 1t ladversely affect any veterans rights
been '

which might have conditionally available to holders of Undesirable or Bad

Conduct Discharges. Otherwise, .thei President's act of clemency would

have the ridiculous effect of impairihi‘g and not improving the lot of applicants.

Neither common sense nor the language of the Proclamaﬁon supports such

a result, Thus, while there is no change in benefit status for individuals who -

receive a clemency discharge, those who originally had Undesirable Dis-

charges or Bad Conduct Discharges can still appeal to the Veterans Admin-

istration for veterans' benefits.

The President's Program was intended as a unique and supplemental

form of relief to certain classes of former servicemen. It was not intended

to operate to deny the statutory or administratively granted avenues of relief
that already exist. While perhaps the relinquishment of those rights could
have been made a condition of the President's Program, clearly no such
intent was expressed in his Proclamation. For that reason, all military

applicants who receive a Clemency Dischar‘ge can also apply for a further
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upgrade through the appropriate military review boards. Their chances
for success should be much better with a Pardon and Clemency Discharge

than with their original discharge.

Although the Board's phase of the clemency program offered pardons
and clemency discharge, the Department of Justice and Department of the
Navy phases also offered important benefits., The Department oflJustice
program had the eliect of dropping pending federal criminal prosecutions |
against fugitive civilians who were indicted for specific draft evasion oifense;s.
The Defense Department program gave relief from possible court-martial |
proceedings against military absentees. Each person who chose to partici-
pate in the Department of Defense and Department of Justice program was
in jeopardy of a conviction. For fugitive servicemen, the maximum penalty
was five years imprisonment and a Dishonorable or Bad Conduct Discharge.
By participating, these servicemen automatically ended their fugitive status
and were relieved of this prospect. They simply spent one to three days at
Fort Harrison and receiired an Undesirable Discharge. Even if they failed
to complete alternative service, no charges would be brought against them
unless it could be shown that they did not intend to perform alternative service
when they received their discharée. Therefore, they could re-enter society
in vastly improved circumstances. To be sure, however, many DOD 1)a1*tici-
pants did sign up for alternative service in order to earn the additional social

advantages of a Clemency Discharge. S
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In some respects, the DOJ program was the most generous of the

three segments. Fugitive civilians with dralt evasion charge faced the

possibility of a criminal conviction and a maximim of 5 years in prison and
$  fine. In return for no more than 2 years alternative service, and in

many cases less, their prosecutions were dropped and they were relieved

(GO TO PAGE 11)
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of their dreadful prospect. They also were freed from the

enduring stigma of a {elony conviction. In this they were even more
. fortunate that their counterparts in the Ciemency Board program,
since it is far better to have no felony conviction that a pardoned con-
viction.
The Clemency Program also resulted in the closing of case files of
all civilians who may have committed specific Vietnam-era draft of-

’

fenses but who were neverii-r_ldicted for those offenses, On
the Department »f Justice requeégted all United States Attorneys to submit
a list of all persons against whom they either had or would soon have in-
dictments issued. Prior to this request, 6,239 prosecutions had been
cpmmenced by the United States Attorney and a larger number of investi-.
- gations were underway which could res.ult in indictments., As the lists
were submitted, 1, 717 prosecutions were, in effect, dismissed. Some of
the United States Attorneys discontinued nearly all of their prosecutions. In
t he Northern District of California, well known for its leniency towafds
araft violators, 286 of 315 pending cases were closed. In the Eastern

District of Missouri, only 27 out of 216 cases were closed. On

Attorney General Edward Levi dec.lared that the Department of Justice would
not prosecute Vietnam—era draft violators who were not on the final list of
4,522 persons'. Those 1, 717 individuals with indictments pending received
what amounted to unconditional amnesty. If they were in exile and had com-
mitted no other offenses, they were free to come home. If they were in the

United States, they could plan for the future without WOTIry,
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The DOL Lyogram provided A a special form of clemency to 4¢
|
individuals who were diverted from the Department of Defense clemency

program at Fort Harrison, I\f‘,[os“t of these individuals had served meritoriously

in Vietnam or had been the victims of severe administrative errors which led
J

/
i

to their offenses. They received immediate discharges under honorable

1

conditions, qualifying them for fglil veterans' beunefits, Two other indivi-

P
L
ol
dvals were allowed te return to military service, with no penalty. They
. e : |
were much like the individuals which the RBoard had recommended
: B L i
\ {
b
1

to receive upgraded discharges by the President.

Not "Amnesty"

The debate over the President's program was often framed in terms
of whether the President should have granted'amuesty! and not merely
_/
“'clemency. " The word amnesty derives from amnestia, the Greek
word for forgetfulness. It connotes full official forgetfulness, an oblitera-
tion of the fact that a past offense ever existed, It restores rights and
benefits lost on account of the past offense to the maximum effect possible

under law, ''Its effect is to obliterate the past, to 1eave no trace of the

offense, and to place the offender exactly in the position which he occupied

. before the offense was committed, or in which he would have been if he had

not committed the offense. ™

The aifferexlcé between amnesty and clemency is as much a semantic’
dispute as anything else. The terms have been used interchangeably in
American history. The differences between advocates of clene ncy and

advocates of amnesty really involve What rights or benefits sould be

et

offered to recipients of a reconciliation.program. S

. (type in footnotes)
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Under the President's program, civilian participants who were
unconvicted recvci.ved as much ‘as they could -- they were freed from
" prosecution. Those who were convicted received a pardon, which is the
most a President can give t.o a convicted offender. Indeed, there is no

significant legal difference between a pardon and an amnesty:

v

"Some distinction has been made, or attempted to be made,
between pardon and amunesty., If is sometimes said that the
latter operates as an extinction of the offense of which it is
the object, causing it to be forgotten, so far as the public
interests are concerned; whilst the former only operates
to remove the penalities of the offense. This distinction is
not, however, recogunized in our law. The constitution does
not use the word 'amnesty, ' and, except that the term is
generally employed where pardon is extended to whole
classes of communities, instead.of individuals, the dis-
tinction between them is one rather of philological interest
than of legal importance. '"—=

Even though the President may grant a particular group of convicted
individuals an "amnesty, ' each member of the group would only receive a
pardon. The President couvld not‘ constitutionally return any fines paid, or
compensate for time spent in prison. This requires a-legislation appro-
priation by Congress. The President could not, moreover, expunge and
erase all records of a conviction, since this would also require legislative
authority to obliterate the record of a judicial act. At most, the President
may direct that Executive branch records of convictions be sealed.

The ?l’eside'n‘t legally“co.uildv have offered more benefits to military par-
ticipants. Through his authority as Commander-in~Chief, he could have pro-
vided that they receive discharges under honorable conditions, with full entitle-
ment to veterans' benefits. The President however, believed that it would be

wrong to reward unsatisfactory service with benelits the law intendegd to go

o~
RN

only to those whose service has been satisfactory.

/{to be supplicd)
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II., THE PRESIDENT'S CLEMENCY PROGRAM
| i

C. A LIMITED, NOT UNIVERSAL, PROGRAM




‘A Limited, not Universal, Program

‘When the President announced his clemency program, he made it applicable
only to those who had been punished for draft or AWOL offenses during the Vietnam
War, and to those who had been charged with these offenses but were still at
large.

Inescapably, some line had to be drawn between those who were eligible and
those who were not. That line was drawn in a very generous manner. In order to
emcompass Vietnam-era offenders who opposed the war on conscientious grounds, the

President enumerated a sizeable list of offenses. He deliberately decided not to

-impose a test of conscience. He did so both because he felt it was necessary to

offer clémency to a broader class of individuals,'and because there was no other fair
way to include the less articulate whose offenses were caused by opposition to the
war,

As a consequence, the President opened his program to thousands of persons

who did not necessarily commit their offense because of clearly identifiable moral

or ethical objections to the war. Inevitably, objective definition included

individuals whose offense was in mno way attributablé to opposition to the war. But,
in another sense, it would have been improper fo regafd those with articulate
opposition to the war as the only persons with a legitimate claim for clemency.
Tﬁe complex Selective Service procedures favo? the better-educated, and the
sophisticated. Those who could not express themselves well may have had deeply.
felt feelings about the war, but may not have been successful in pursuing their
legal opportunities. A fair program of clemency cannot be restricted to those
already favored by education, income, or backgfound.

In a broader sense, moreover, the atmosphere of division, debate, and confusion
about the war had an impact on all those called to serve. If the war had been

universally regarded as critical to the survival of America, few would have placed
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their personal needs or problems above those of the country. This was not
such a war, and many of those who failed to serve did so, consciously or
not, because the needs of the country were not as evident to them as the

personal sacrifices they or their families had to endure.

For these reasons, the President's definition of those eligible to
participate was properly phéaSéd in terms of offenses committed, and not
the reasons.for the offense, By so doing, the President extended a
clemency‘offer to Vietnam veterans.who weﬁt AWOL to fin a civilian doctor to
‘treat their woundé)or who they could not adjust to gafrison duty. Likewise, he
extended it to servicemen with families on welfare who went AWOL to support them
-- and to civilians from disadvantaged backgrounds whose itinerancy led to their
failingko keep their draft boards informed of their wherabouts. In the thousands
of casés like these which we have reviewed, we have reviewed, we have found that
they were victims of the Vietnam era as much as those who conscientiously opposed

the war.

In the discussion below, we explain the clemency programis eligibility
criteria in some detail. We then pose some of the difficult questions of
eligibility or jurisdiction which we had to decide, giving the reasoning

behind our decision.

CRITERIA
The Presidential Proclamation established three criteria for eligibility:
First, because the intent of the President was to "heal the scars of
divisiveness" that were caused by the Vietnam War, the Program applied only
to offenses that occurred during‘this war. This period was defined as o

extending from the Gulf of Tonkin Resolution (August 4, 1964) through the day{f
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that the last American combatant left Vietnam (March 28, 1973).

Secondly, the Program was not a universal program that applied to all
offenses that occurred within the qualifying period. For an applicant to
be eligible for clemency, he mi'st have committed one of the offenses speci-
fically listed in the Proclamation. Military applicants must have violated

Articles 85, 86, or 87 of the Uniform Code of Military Justice. These

articles apply to desertion, absence‘without leave, and missing~movement,
respectiyély. Draft evaders must have committed one of the following
violations of Sectipn 12 of the Selective Service Act: *
¢S Féilure to register for the drafg ér fggister on time,
(2) Failure to‘keep-the.local draft board informed of his current
address,
- (3) Failure to report for or submit to preinduction or induction
examjnation,
(4) Failure to report for or submit to induction itself, or
(5) Failure to report for or submit to or complete alternative

service under the Act.

Thirdly, to be eligible, an applicant must not have been an alien precluded

by law from reentering the United States. %%

The eligibility tests set by the President did exclude some fugitives,
convicted offenders, and discharged servicemen whose offenses were in fact

related to their opposition to war. For example, there were a few military

* The cite for the Military Selective Service Act was incorrect in Proclagatlon

4313 and Executive Order 11803. Ay
I

*% See 8 USC 1182 (a) (22). i
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"applicants who, out of conscientious objection to the war, refused to report

to Vietnam. Instead of going AWOL, these men faced Court-Martial for willful
disobedience of a lawful order. Had they gone AWOL, they would have received
clemency; because they remained on their bases and accepted the punishmenf

for their actions, they still have their bad discharges. Other examples include
the applicant who had been convicted of draft card mutilation or aiding or
abetting draft evasion. Both of fhese were Section 12 offenses of the Selective

Service Act, but these applicants were ineligible for cleméncy.

Befo?e the President announced-his program, there was considerable

debate in Congress and elsewhere about the kinds of offenses that properly
should be included in a clemency or amnesty program. As with most disputes

on the subject, there was little consensus. There.were no differences, however,
over the propriety of including absence offenses and induction offenses, be-
cause the vasg proportion of Vietnam-related offenses were of this type. #*

The inclusion ;f other categories of offepses involving calculated interference
with the draft system, or with military discipline, or involving violence or
destruction of property would have had a far more serious imﬁact on respect for

law and military discipline.

When we began applying the eligibility critefia, there were obvious
cases of persons eligible to receive clemency. Any one convicted for having
committéd one of the specified Selectivé Service offenses during the designated
time period was eligible. Similarly, anyone receiving a '"bad discharge" as a
consequence of an absence offense committed during the period was also eligible.

* Over half of the - Undesirable, Bad Conduct, and Dishonorable Discharges during
the Vietnam era were for AWOL,
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-Honorable or General Discharge cases were not eligible, nor were any discharges

prior to August 4, 1964. The Board also rejected cases in which the underlying
facts of the offense may have supported a charge over which we had jurisdiction,
but in which the individual was in fact prosecuted for a non-qualifying offense.
Thus, an Article 2&;_ convicti~n for failure to obey an order to go to an

appointed piace.could have been charged as an AWOL. An individual discharged

for a civilain conviction could also have been discharged for AWOL. The Board,

however, was bound by the clear words of the Executive Order.

Howe&er, between the areas of obvious jurisdiction and those where there
was obviously none, there were numerous gray areas in which difficult legal
determinations of jurisdiction had to be made. _Here, toé,'the actions of the
Board were committed by the terms of fhé Proclamation and Executive Order. We,
nontheless, recognizgd that this was a clemency program, requiring us to

intérpret broadly and generously the jurisdictional boundaries. To be narrow

and unduly legélistic in determing eligibility would be contrary to the spirit

of the program.

.

One of the first questions presented was that of timely applications. We

decided to accept oral, written, and third-party applications for the purposes of

"-satisfying the January 31, and later March 31, deadline. We also accepted

applications misdirected to the Department of Justice or to other federal offices.

We recognized that many people were not fully aware of the details of the program, -

and we did not wish to penalize anyone whose intent to apply was clear. However,
we ultimately had to receive a written, personal confirmation of the applicant’'s

desire to participate.

While the rules were readily agreed upon, individual cases sometimes e

.
e
.
£

e

presented difficult questions of proof, especially when persons made‘oralzu
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The military cases presented more difficult questions of interpretation,

especially as regards the meaning of the phrase '""as a consequence'" in the

Executive Order provision:
"The Board.....shall consider the case of persons who...(l) Have received

1
punitive or undesirable discharges as a consequence of violations of Articles ’
85, 86, or 87...." )
|
[

We decided that the phrase did not mean "as a consequenee" only of an AWOL,
For this reason, cases involving mixed discharges - - - discharges for AWOL and
other non—qﬁalifying offenses -- were accepted.‘_This meant that when an individual
was administratively discﬁarged for unfitness or frequent involvement with
authorities, and AWOLs were among the acts whieh'led to the discharge, the AWOL
could.be viewed as one, if not the only, cause-of the discharge. This
occasionally meant that an individual might have been administratively discharged
for unfitness for one hour's AWOL, plus numerous other minor infractions. It was
impossible to devise any objective method to separate out cases in which the AWOL’
could be determined as legally irrd;;;ant to the dischafge. For this reason, we v
accepted jurisdiction in these mixed cases but reserved decision on the question
- of whether clemency should be granted, and on what conditions. * We did not

wish to reject any application for which we conceivably had jurisdiction, since the

right to have a case considered should be broadly granted.

The court-martial cases presented similar difficulties because, unlike civilian
courts, sentences are not rendered separately when an individual is convicted on
several different charges, one of which was an AWOL. Since an individual might well
have been court-martialed for a major felony and’a very short AWOL, it was obv%eus“

that the discharge would have been awarded irrespective of the AWOL offense.f*lh
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court-martial cases, however, military regulations defined the maximum

punishments for different offenses. Thus, we consulted the Manual for Court-Martial,

1969, Table of Maximum Punishments to formulate simple rules to determine when we

had jurisdiétion. If an applicant received a BCD, DD, or an Undesirable Discharge
in lieu of court-martial:

(1) We had jurisdiction if the AWOL offenses that commenced within the qualify-
ing period standing alone were sufficient to support the discharge that the appli-
éant received;

(2) 'Wé had jurisdiction if neither thé AWOLE that commencéd &itbin the qualify-
ing_periéd nor any of his other of fenses-- considered independently—-were
Asufficient for the discharge that the applicant received;

(3) We did not have jurisdiction if the AWOLs that commenced wifhin the
qualifying period were insufficient and one of his'other offenses--considered

independently-- was sufficient for the discharge that the applicant received.

The exclusion from the program of persons who were precluded by law from
re-entering the United States posed difficult problems. If an order of a court or the
Immigration and Naturalization Service had already aecided the question, we were
bound by that determination. But we considerea oursélves incompetent to decide
complex questions of immigration and citizenship law properly within the province
of the courts and the Department of Justice. .For that reason,; we provisionélly
accepted the cases of persons for whom no such determination had yet been made.v We
made tentative decisions on the cases subject to a determination by the Justice
Department on eligibility, and we forwarded them to the President with a recommendation

that he not act until proper judicial or administrative determinations had been made.

Conclusion:

Despite these difficult questions of jurisdiction, almost % of our ..

&9 e
2,100 ineligible cases were for such simple reasonsjdischarges unrelated to AWOL
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and discharges prior to August &4, 1964. Only ( ) cases fell into the
categories which involved the more difficult questions of interpretation

described abbve.
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II. THE PRESIDENT'S CLEMENCY PROGRAM

D. A PROGRAM OF DFFEINITE, NOT INDEFINITE, LENGTH

R
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D. A Program of Definite, not Indefinite Length -

~When President Ford announced the establishment of the Clemency
Program, his Proclamation specifically limited the period of time in

which applicants could be accepted. Originally, he set January 31, 1975

as the application deadline. Due to the publicity and press coverage that

i
|

heralded the announcement of the Clemency P-rogram, we and the others ‘
newly irvolved in its administration assumed that all eligible people knew E
about their elig;ibility and understood what benefits coqld be derived from }
applying for clemency. Therefore, we thought .that four and one half f
months gave potential applicants an ample opportunity to decide if they ;
were going to apply.

\ For the fil;st three months of its existence, the Presidential Clemency
Board maintained a _low profile. We reasoned that people should not be
pressured while making up their minds whether to applly apd that it would
be improper for us to solicit their applications. To have done otherwise
might have aggravated the wounds the Presiderit desired to heal. Because
we assumed that those who were eligible knew about their eligibility, we
decided to quietly process our applications and not try to encourge anyone
to apply. We soon learnéd, however, that this assumption was incorrect for
oﬁr part of the program. After reviewiﬁg the. first several hundred cases,

we learned that most of our applicants were not well-educated, articulate

persons--but rather poorly-educated, disadvantaged individules who were

not likely to be informed about the deétails of the President's 'program.

f"‘“w? AT
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-~ Our military applicants did not fit the stereotype of the war resister.

We were concerned that all the media attention on Canadian exiles might
have been keeping these discharged servicement from learning that they,

too, could apply for clemenéy.

§

|
In the middle of December, when only about 800 people had applied to

the Clemency Board, a limited suryvey of potential applicants took place
in Seattle, Washington. A veteran's counseling organization located
twelve former servicemen eligible for our segment of the program. All

of the twelve knew about the existence of the Program. However, none

of them knew that fhey were eligible for clemency,

On the other hand, .it a;ppears that people eligible to participate in
the other parts of the program were better informed. The chart which
follows on page ideﬁtifieL a co’rlsistent rate of appli\céti-ons for the .
Justice and Defense Departments' aspects of the program. Contrast that
§vith the Clemency Board application rafe, which increased dramatically
between January 6 and March 31, 1975,

Much of ’ch~eA eaﬂy pubiicity surrounding the program highlighted
the activities of those who fled t;) Canada. It was the emigrant draft
evader and military deserter who formed the basis of the stereotype that
most Americans perceived would benefit from the program. Because they

had fled, they generally knew that charges were pending against them and

that returnin.g without applying for clemency meant apprehension and trial.
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By contrast, the vast majority of our applicants had already cornpleted

the punishment for their offense and were trying with greater or lesser

success to rehabilitate their lives. They usually had heard about the
program, but mistakenly had thought it was designed to help those who had

gone to Canada. i
|

Once we realized that rnany of those eligible to apply to us knew nothing

about their eligibility, we began an extensive public information program.
On January 7, 1975, through the cooperation of the Department of Justice,
7,000 information kits were mailed to convicted draft evaders. Through-

out the month of January, similar kits were mailed to government agencies

AN

Kot

' -that possibly could have some contact w1th our applicants, such as the

Veteran's Administration, employment offices, welfare offices, penal
institutions, and post offices. Board Members General Lewis Walt and

Father Theodore Hesburghtaped public service radio and television announce-

/

~ments explaining how one could apply to the Clemency Board. On Jan-

uary 14, 1975, these announcements were mailed to 2, 500 radio and television
statione across the United States. .During the month of January seven
members of our Board participated in one-day ''blitzes'' of sixteen of the
major cities across the country. These visits consisted of a Board member
going to a city for one day, holding press conferences, participating in

various radio and television talk shows, and giving interviews to reporters

__/To comply with the '"fairness doctrine, " these announcements neither
- advocated nor defended the program; they simply informed the pubhc

of a possible beneﬁt and how to learn more about it. e

j©
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/

from the city's major newspapers. To keep national media focused on
the program, Chairman Ché,rles E, Goodell held numerous press con-
ferences in Washington-, D.C., and elsewhere during January, Unfortun-
ately, the media kept its sI;otlight on the 15, 000 fugitives and Canadian

exiles rather than the 110, 000 convicted draft resisters and discharged

1
|

servicemen who we were trying to reach., However, the result of our

|

i

public information campaign was a dramatic increase in our application rate,
Indeed, applications to the Board increased from 870 on January 7, 1975,
to 5,403 before the January 3lst deadline expired. Due to this increase,

!
the President extended the application deadline to March 1, 1975. '

~
‘ ’

The publicvinformation campa;gn WE_!-Sv continued in earnest. On February
17, 1975, the Department of Defense mailed 21, 000 infofmation kits to dis-
charged military personnel with punitive discharges who were eligible for
the program. Kits were not sent to the 75, OO‘O eligible persons With a;drrﬁn—
: iétrative discharges because of the excessive costs of obtaining.their
addresses and the difficulty of identifying those whose administrative dis-

charges resulted from AWOL-related offenses,

More information kits were sent to government agencies, and radio
and television announcements were distributed to another 6,500 stations,
Several Board members made additional one-day visits to eight key cities,

/ .

some of which had previously been visited.  Chairman Goodell continued

to hold several press conferences in order to draw attention to prior -

__/The cities visited were
__/Cite Presidential announcement.
__/The cities visited were

P ats
!
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misunderstandings concerning our eligibility criteria. Finally, the
media began to recognize the difficulties we were having in communicating
with our potential applicants., ™

Again there was a dramatic increase in our application rate: An

. additional 6,000 applications \tzvere received during the month of February,

with our total exceeding 11, OQO, At our request, the President extended

the application deadline for one lastltime'. Knowing that March 31, 1975

was going to be the final deadline, we intensified our efforts to reach our

applicants. We continued our earlier efforts and we sent the staff across

‘the country to regional offices of the Veterans Administration. Workshops

{

m thirty -three cities were attended by over 3, 000 veterans' counselors--
many of whom, surprisingly, had not yet learned that former service-
men with bad discharges were, eligible for clemency.

Close to 10, 000 applications were.received during March, and
21, 600 applications by the time we finished counting. We had ten ‘or
twenty times what we once thought possible. Eventually, we learned that
16, 000 of those 21, 000 were eligible for our program. Some ineligibile
cases were referrea to the Justice and Defense Departments for processing,
but most of the 5; 000 ineligible applications could not come under any part
of the President's program. Some applicants had served in previous wars,
while others' had committed offenses that were not covered under the

Prbclamation or the Executive Order.™™

__ | Appendix shows examples of changes in neWspaper coverage.

__/ See Chapter .
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The administrators of the Degpartments of Justice and Defense

segments of the program also attempted to inform their applicants'con-
cerning their eligibility under the programs. Although no coordinated

effort was initiated bjr the Depar'inent of Justice, some United States

H .
Attorneys took it upon themselveg’to inform the public about the program.,

For example, the United States Attorney in Detroit agreed to be inter-

|

viewed by radio stations in Ca.n'ad"a.
‘ |
|
In December, the Department of Defense mailed 7,000 letters to the .

parents of known military absentees. Most of the Defense Department's

success in reaching applicants resulted from the complimentary descrip-

 tions by applicants ch the humane treatment they had received at Fort
|

®©

Benjamin Harrison.

The final application tallies were 700 out of 4,522 eligible for the
Justice program (a 16% response); 5,600 out of 10,115 eligible for the
Defense program (a 55% response); 2, 000 out of 8, 700 convicted civilians

eligible for our Board's program (a 23% response); and 14, 000 out of

approximatdy 100, 000 former servicemen also eligible for our program

(@ 14% response). Altogether 22,300 applied to the President's program,

17% of the 123, 000 believed eligible to apply.

Y
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. PCB-}-21,000%
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* Approximately 6,000 were later found ineligible








