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CHAPTER VI: AN HISTORICAL PERSPECTIVE

A survey of American History provides a fuller appreciation of the destiny

and responsibility of the American people. To place the issue of Executive

Clemency in its proper perspective, onedmust 1eaf through the pages of history
and take note of the manner in which Wagﬁington, Lincbln, Truman and Ford
applied their powers of Executive Cleme%%y in dealing with persons charged with,
or convicted of, war-related offenses.*i;
Past acts of Executive Clemenc§ haie become a part of our political heritage,
i

Close scrutiny of previous Chief Executives' uses of clemency powers in dealing

with war-related offenses will disclose particulars that have often been

_ignored by both opponents and proponents of clemency, Advocates at either end of

the spectrum--those espousing "no clemency' and those urging "universal and
unconditional amnesty mig%t temper their pleas if they would study all previous
Presidential actions rather than merely citing the one instance that is
sUpporti§e of their own positicn. Lessons can be learned from studying past
individﬁal actions, but the uniqueness of historical moments must be remembered.
This uniqueness precluded adoption of a Lincoln program or a Truman program
tb resolve a present-day dilemna. The resisters of the Vietnam Era are not in
the same category as Southerners who were defeated on the battlefieid, nor are
'they_in the same category as those who failed to serve during World War II,
Past Presidential grants of Executive Clemency have each been tailored

to fit a particular situvation. They differ from one another in significant way.

t

President Ford's clemency program is not unmindful of programs initiated by hig~
P

predecessors, yet it is distinctly tailored to the Vietnam Era.

oF

Much of the interest and concern over Executive Clemency stems from a fear

*In Appendix, we trace the history of Executive Clemency from English history

through the Post-Vietnam Lra, including a description of the Australian Clemency
Program, .

A
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that leniency towards draft-evaders and military déserters might undermine the
Nation's future ability to mobilize and maintain a strong military~force. The
moral dilemma surrounding war and participatibn in war will always be with us, but
it seems unlikely thatthe prospect of a limited and conditional ammesty at some

uncertain future date would lead anyone to break the law by evading the draft

or deserting the military. No one can point out any great harm ever suffered
Ey the military as a result of past acts of Executive clemency. Howevef, the
negative consequences--if any --of a universal and unconditional amnesty remain
unknown inasmuch as né Presideﬁt has ever proclaimed a truly universal and

unconditional ammesty.

A review of American history demonstrates that war and conscription have
often caused dissension among our people., It also reveals the many instances in
which Presidents have used their Constitutional powers to forge reconciliatibn by

offering certain outcasts and offenders an opportunity to regain the full benefits
of citizenship.

Washington acted decisively to put down the Whiskey Rebéllion. Urged on
by Hamilton and others, he was determined to establish the power and authority of

the newly constituted Federal government., After finding the courts unable to
enforce the laws, and after issuing a Presidential proclamation demanding that the
insurrectionists obey the laws, Washington then called on the military to quell the
rebellion., Subsequently he pardoned all offenders except two leaders who were under
indictment. They were later pardoned after conviction.

The clemency actions of Lincoln and Johnson during and after the Civil Var

are important because the Civil War involved the first use of significant numbers

of conscripts by the US Army. Draft evasion and desertion were commonplace throughout

the war. Lincoln's many personal interventions to commute death sentences that hal

been meted out for desertion displayed his personal ecagerness to temper justiceﬂ‘"
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with mercy. Nevertheless, his acts of clemency were primarily a method of
carrying out military and political aims, Amnesty for Union deserters was
predicated on their rejoining their regiments and thus being available to fight
the rebels, Lincoln's early amﬁesty offers to supporters of the Confederacy were
surely intended to undermiﬁe Jefferson Davis' army and suppress the rebellion.
Johnson's .post-war clemency was designed to dispénse the grace and favor of the
government to secessionist followers, but Confederate leaders were not to be
treated lightly. Johnson's actions%vgre highly political; in addition to his
struggle against impeachment, he waé contihuaily wrestling with Congress over his
program of Reconstruction,
Truman took great pride in his militagy service, and he held little
sympathy for those who refused to wear the uniform, His high regard for the
serviceman was deﬁonstrated by his Christmas 1945 pardon of several thousand
ex-convicts who served the military., Truman's Amnesfy Board was restricted
to reviewing only Selective Service violations. Only three prisoners secured
release from confinement as a result of Amnesty Board recommendations. The other
1,520 receiving Presidential pardon‘had already completed their prison sentences.
At Christmas-time in 1952, Truman restored citizenship rights to approximately
9,000 peace-time deserters but no pardon, remission, or mitigation of sentence
was involved, At the same time, Truman réstored civil rights for Korean War veterans
who had received civil court convictions prior to their service in the Korean War,
To put President Ford's program in perspecfive, in the rest of this chapter
we summarize the ways in which Washington, Lincoln, Johnson, and Truman adhered to
or departed from the six principles of President Ford's Clemency Program. These
principles, described elsewhere in this report, afe the following: (1) The Need

for a Program; (2) Clemency, Not Ammesty; (3) A Limited, Not Universal, Program;
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(4) A Program of Definite, not Indefinite, Length; (5) A Case-by-Case, not Blanket,

Approach; (6) Conditional, not Unconditional, Clemency.

The Need for a Program

President Washington's use of the Presidential pardoning power is attributed
to his pefsonal inclination to act with "moderation and tenderness''. The Whiskey
Rebeilion consisted primarily of fiéry speeches against unjust taxation; there
had beén little gunfire, Consequengly, the Whiskey Rebellion was not of such
magnitude as to require a Presidential program of reconciliation in its aftermath.
Although the Jeffersonians condemned the Federalists for using military forces
instead of juries to uphold the laws, Congress.praised Washington for his firm
action.,

Some of the clemency acts associated with the Civil War were proclaimed both
during the war and throughout President Johnson's term following-the war, They
were primarily a means of reuniting the nation; others served more narrow military
and political aims. As the war.endeé, Lin;oln and Johnson both recognized the need
for a program that would not treat the South as a conquered nation, but as a part of
a reunited America° Amnesty was to be a basis for recomstruction, individual rights
had to be restored before States could again become a part of that Union,

Between 1945 and 1952, President Truman issued<foﬁr Proclamations of Executive

clemency; each.covered a>different class of individuals, His program for civilian
draft offenders was announced over two years after the end of World War II,
Although there was a certain amount of pro-amnesty agitation during this period, the
issue did not spark a major public debate and there was no need for a program of

reconciliation in the sense that such programs were needed following the Civil War

and the Vietnam War.
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President Ford's program was comparable to, but not quite the équivalent of
Johnson's Civil War clemencies in terms of responsiveness to a cleatly felt need,
While the Vietnam conflict did not separate States from the Union, it did foster
é divisiveness of such magnitude among the population that the Chief Executive
was obliged to initiate a clemency program to heal America's wounds, His program
was procléimed sooner after the war's end than Truman's, but less swiftly than
Washington's or Johnson's., However, like Johnson President Ford announced‘his

clemency program exactly six weeks after assuming his office,

Clemency, Not Amnesty

The Whidkey Rebellionists were recipients of clemency, not amnesty, Amnesty
for acts of treason would have been unthinkable for a new nation still in the process
of establishing the authority of the Federal govermment, Clemency for former
insurrectionists who now expressed a readiness to obey the laws seemed the proper
course, In his December 1795 address to Congress, Washington-qommented on his
leniency towards thé insurrectionists: '"The miéled have abandoned their errors."
"These circumstances have induced me to pardon generally the offenders here referred
fo, and to extend forgiveness to those who had been adjudged to capital punishment.”

The .numexous Civil War "amnesties' did not conform to the dictionary meaning

of the word. The entreaties to Union Army deserters were not acts of oblivion;
they wefe acts of leniency, and they were intended to entice soldiers to return
to their regiments., The early offers to Secessionists were in reality appeals to
abandon the Confederate cause; thus was the cloak of amﬁesty used to weaken the
Confederacy. For Confederates there was no blotting out of the crime, the oath

that was required implied repentance. -
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Truman's Amnesty Board, despite its name, gave no grants of amnesty. The

sard was charged with making recommendations for Executive clemency and it did

N

so by recommending individual pardons.
President Ford specifically rejected amnesty, calling instead for a

clemency program with the objective of "making future penalties fit the seriousness

of each individual's offense and of mitigating punishment already meted out in a

spirit of equity'.

A Limited, not Universal, P;ogram
Washington limited his clemency program by placing exclusions in his Proclamations. .
Few persons actually benefited from his action, since only a handful had been ]
‘indicted and only two were adjudged guilty of treason. f
Neither Lincoln nor Johnson ever issued a universal amnesty; there were many
persons excluded from their programs. Johnson's first proclamation declared 14
classes of persons ineligible for amnesty. Johnson is kuown to have sericusly
considered proclaiming a universal ammesty just prior to the 1868 Democratic
National Convention, but only for political reasons, Johnson's 'universal' amnesty
of Christmas 1868 was universal in the sense that it applied to all rebels; inasmch
as it did not remove disabilities from those who had been convicted of draft evasion
or desertion from the Union Forces, it was not universal in application.
Each of Truman's Proclamations was limited, not universal, in scope. In
rejecting a universél program Truman's Amnesty Board reported "to grant a general
amnésty would have restored full civil status to a large number of men who neither
were, nor claimed to be, religious objectors." |

President Ford's program was more universal than either Johnson's or Truman's

in that it did not specifically, consciously exclude major -categories of offenders.

(This exclusion was made not by Truman, but by his Amnesty Board.)
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However, it did not affect as many people as Johnson's program. The 125,000
eiigible persons and 22,500 applicants to President Ford's program made it the

‘second largest in our nation's history.

A Proeram of Definite, not Indefinite Length

The Whiskey Excise Law was amended in Jume, 1795 and soon thereafter the
Federal tax collectors were being challenged by the Pennsylvania farmers. Although
Washihgton issued three Proclamationé concerning the Whiskey Rebellion, only the
last of them carried his offer of paa.;dono Ihis third Proclamation ﬁas published
in July, 1795, so the issue was settled within about a year from its inception.

Civil War amnesty did not amount to a "program", Rather, Civil War amnesty
began with Lincoln's War Department Executive Order of 1862, extended through 1898
when the political disability imposed by the Fourteenth Amendment was removed,

Tfuman's Amnesty Board completed its work within one year. Truman's other
Proclamations were one-time actions and did not entail establishment of "programs, "
Like Truman's program for draft evaders, President Ford's clemency program
lasted for only one year. Unlike Tfuman,é however, he combined all of his
initiatives in a sihgle proclamation and a single program., By éontrast, Washington
and Johns&n implemented their clemency programs gradually, through a series of

proclamations.

A Case-by-Case, not Blankgt Approach:

Only about twenty persons were apprehended as Wﬁiskey Rebillionists, so
Washington followed a bianket approach in granting them pardons. Lincoln, in a
1864 Message to Congress acknowledged his willingness to grant clemency, stating
that 'no voluntary’application has been denied". Déspite his lenient policy, his

actions would seem best classified as case-by-case. Lincoln's 1862 Executive Order
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called for case-by-case review in that the Secretary of War was given discretionary

i
- power to keep in custody persons 'whose release at the present moment may be

“incompatible with the public safety.'" There/ is no clear record és to the number of
former -Confederates obliged under the Fourteenth Amendment to requést full
restoration of citizenship, but the Forty-fif?t Congress passed on approximately
twenty thousand names., ;
b

‘ |
When repentant Confederates came forward. to take the oath of amnesty, a record

was to be made and the original forwarded to%fhe Secretary of State. A blanket
approach to the deserter problem would be Lintoln's February 1864 decree ''that
the sentences of all deserters who have been condemned by Court Martial to death,
and that have not been otherwise'acted_upon by me, be mitigated to imprisonment
during the war", This blanket commutation of senténce also offered case-by-case
clemency in that éeneral officeLs with court martial authority were given the power
to release imprisoned deserters and return them to duty. By contrast, Johnson's
clemency offers were made and applied more generally, |

The 1945 pardon of ex-convicts who subsequently ser&ed honorably in the Armed
Forces was a blanket clemencyin that it extended to all persons in a carefully
defined category. The same may be said of Truman's 1952 Proclamations. Truman's
Amnesty Board, however, determined that a blanket approach would not be a proper
way of handling clemency for Selective Service violators. The Board recommendations
were based on a case-by-case review,

Like Truman, President Fo;d appointed a Clemency Board to hear all cases of

punished offenders, However, this Board denied clemency in only 5% of its cases--

contrasting sharply with the Truman Board's denial of clemency to 80% of its cases.

¥



VI-9
Like Lincoln, he gave the military a major role in the resolution of cases

involving deserters.

Conditional, not Unconditional, Clemency
Washington conditioned his.offer>of pardon by requiring that the Pennsylvaniansjv

involved in the Whiskey Rebellion subscribe to "assurances of submission to the

-laws'"., Refusal or neglect to subscribe such assurance apparently barred one from

the benefits of pardon.

Civil War amnesties were conditional in nature. Union Army deserters were
required to return to thelr regiments; Confederates were required to take an
oath that amounted to public repentance. Pélitical prisoners released by War
Department Executive Order #1 of 1862 were required to subscribe to '"a parole
engaging them to fender no aid or comfort to the enemies',

There Were no conditions attached to any of Tfuman's four Proclamations of
Executive clemency. Because the qualifications for coverage under the Truman
clemencies were sovcarefullf ?rescribed, no future conditioné were seen as necessary.

President's Fofd's progrém was the only one to apply a condition of Alternative
Service to most of his grants of ciemency. Unlike Washington and Lincoln, he did
not attach any condition restfaining clemency recipienfs' future conduct, Instead,
“he attached a condition of Alternative Service as a means of demonstrating one's
commitmgnt to national service., Like Washington and Lincoln, he required some

clemency recipients to sign a loyalty oath,

Conclusion: The Precedential Impact of the President's Program

An analysis of the history of executive clemency shows that different wars

have produced different post-war grants of clemency. To a large extent, the

Presidential policies have reflected the need for national reconciliation during

>
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the post-war period. When there was little such need, there was little or no
clemency offered, When the need was considerable--such as when Washington was
trying to build a nation at the time of the Whiskey Rebellion, or when Lincoln
was making plans té reunite it during the late stages of the Civil War--the
grants of ekecutive clemency were considerable. We expect that President Ford's
clemency program will be viewed in much the same manner as Washington's and
Lincoln's programs.have been.

We believe that this clemency prﬁgram is the most generous evef offered,
when equal consideration is given to the ﬁature of benefits offered, the
conditions attached, the number of individuals benefited, and the speed with
which,the program followed ghe war,

' We believe that this clemency program is the most generous ever offered,
when equal consideration is giveﬂ to the nature of benefits offered, the conditions
attached; the number of individuals Bbenefited, and the speed with which the
program followed the war. AHowever, if each factor is taken separately, the Presicdent’'s
program does not break precedent in any fundamental way. Washington's pardon qf
Whiskey Rebellionists was a speedier action, buﬁ it affected oniy a very small
number Qflpeople. Lincoln's Civil War amnesties for deserters were more clement,
but he set more stringent conditions, Johnson's amnesties for Southern Secessionists
benefited more individuals, But 30 years passed before their full rights were
restored. The Truman amnesty of dréft evaders imposed no conditions, but it denied
clemency to 80% of its cases.

President Ford only established one new precedent: The condition of alternative
service, Had he announced universal, unconditional ammesty, his program would have
been much more of a break from precedent, While historians migﬁt still have viewed
it as a tailored response to a distinguishable war, its impact upon a future _,w“??j~

e’; oy
generation of draftegs and combat troops would be muchlharder to predict, Theéér

were risks well worth avoiding.
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CHAPTER VII: COLCLUSIONS

The President's Clemncy Irogram was, very broadly speaking, an c¢ffort to heal
some of the wounds of the Vietnam era. The Iresidential Froclamation gave a
clear mandate to our Board and to the Departments of Defense and Justice to achieve
that objective..

Inescapably, we must ask whether the clemency programn did in fact carry out
the President's mandate., How successfully did we implement the spirit of each
of the President's siﬁ principles:

(1) The need for a program

(Z) <Clemency, Not Amnesty

(3) A Linited, not universsl, program

(4) A progrom of definite, not indefinite length

{5) A case-by-case, not blanket, approéch

(6) Conditional, not Unconditional clemency

Carlier in this report, we have described what we and other agencies have
done to implement these six principles. On the whole, we are confident theat che
program had reflected the spirit of the Presidential Iroclamation which created it,

L. The Need for a Prorram

As reaquested by the President, the designated agencies did develop a program
which dealt directly with the issue of reconciliation for draft resisters and
military deserters. Therefore, the public need for a Presidential response to
this issue, very clearly felt just one year ago, now no longer exists, The Presi=-
dent's Clemency Program is not the answer that many would have chosen, but it‘has

.been widely accepted as a compromise., A recent survey of public opinion conducted
by the Gallup Organizationié August, 1974, discovered that.___% of the American
people approve of President Ford's Clemency program. (The others who offered

onpinions were almost equally divided between the % who thought he was too
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generous and the % who thought he was not generous enough).® We are confident
that the Fresideunt's program has helped enable all Americans to put their war-
engendercd differences aside and live as friends and neighbors once again., The

. same Gallup Poll found that the overwhelming manority of Americans ~- __ % --

are now willingtto accept clemency recipients into their communities on at least
equal terms, We are strongly convinced that an unconditional amnesty would have
achieved much less of a reconciliation among persons who had strong differences
of opinian during the Vietnam War. 1In fact, such a policy might have exacerbated
those differences,

The discussion of clemency or amnesty in the public forum has abated with sur-
prising swiftness since the announcement of the program. It once was the constant
subject‘of Congressional debate, newspaper editorials, and obinion polls. After
the program sterted,discussion focused more on the &etails of the program than on
the broader question of clemency versus ammesty. Today, the issue is virtually
dormant. Whether this reflects positive acceptance, quiet acquiescence, or dis-
interest on the part of the public is a question which we cannot answer.

Part of the reasons for the diminished public interest in clemency may have
been the low profile maintained by the other agencies and ourselves., We do wonder
whether a higher profile might have led to an even greater public acceptance of
the program. We believed, at first, that the same public which had shown such

keen interest in the amnesty issue beforehgnd would be reasonably well informed

about what was in the President's offer of clemency. During the late winter

* Contrast this with a Gallup/Newsweek poll in , which found that only
% favored a program of conditional clemency, with 7% favoring unconditional

amnesty and % no progrém at all, The complete results of the recent Gallup

Foll are included in Appendix .
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weeks we tried to focus more public interest on the program. As we traveled
throughout the country to speak with local media and counseling brganizations, we
were boggled by the misconceptions we faund. It was indeed the rare person who
k already knew of the eligibility of former servicemen with bad discharges because
of desertion offenses--vho constituted 100,000 of the 125,000 persons covered by
the President's program. We also fouund that many people who originally had been
critics of the program came away from our meetings as supporters, once their mis-
conceptions had been corrected., Everyone was astonished to learn }hat, in the
overall clemenecy program, there were three times as many applicants who were
Vietnam veterns as there were Canadian éﬁiles. Unfortunately, we suspect that a
majority of Americans still misunderstand what the program offered, who was
elicible, aud what the typical clemency applicant was like, |

On balance, we cénsider the program's very low érofile from September through
January to have been a mistake, We believe that the program could have been vary
popular with the American public. It also could have reached more eligible vnersons.
Despite this, the need for a program has been satisfied and the American people
seem reasonably content with the program which evolved, Along the way, some of
the wounds of the Vietnam Era may well have been healed.

Finally, the President's clemency program was not--and should not be inter-
preted as-=-a denigration of the sacrifices of those who served honorably or lost
loved ones in the Vietnam conflict., We are particularly concerned about the em-
ployment opporéunities of the 2,500,000 veterans who served in Vietnam and feelings
of the estimated 250,000 parents, wvives, ¥rrothers, &isters, anq children of

"soldiers who lost their lives in Vietnam. These are individuals deserving of our
utmost respect. We are confident that the President's cleﬁency program did them
no harm; we afe equally conéident that a program of unconditional amnesty would
have led many of these people to believe, in good coascience,:that:their sacri-

ficies had been downgraded;
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Clemency, Not Amnesty

While it was never iﬁteﬁded that the clemency program offer reparations or
even a total restoration of status for all its applicants, it was intended that
the program be "clement" and offer something of value to its applicants. Did
applicants in fact receive anything of value?

Bevoud question, applicants to the Department of Justice program received
something of value, They are the ouly clemency recipients who will emerge with
a clean record; once they complete their zlternative service, their prosecutions
will be dropped. Thus, their draft offenses should not affect their future
opportunities to find jobs, housing and so forth., However, their clean record
comes at\some risk. If a fugitive draft resister returnaed from Caneda and en-
rolled in the Justice program, he must complete his alternative service., If he’
does not, he could be subject to immediate prosecution for his draft offense and
would not be allowed to return to Canada if he so chose,

Applicants to the Defense program were benfited primarily insofar as they
immediately ended their fugitive status and avoided the risk of facing a court-
martial and possible imprisonment. They immediately received Undesirable Dis-
charges. (If he was one of 42 particularly meritorious cases, he received full

entitlement to Veteraa's Beuefits), Although he can be held accountable for

failure to complete alternative .service, he is unlikely to be prosecuted for such

a failure, For such a prosecution to succeed, it must be shown that he did not
intend to do alternative service at the time he enrolled in the program==-a sub-
jective piece of evidence which is difficult to prove. If he does complete
‘alternative service, he receives a clemency discharge to replace the undesirabie

discharge given him when he enrolled in the Defense program,
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Critics of the President's program contend that a clemency discharge is at
best worth nothing, since it is not a discharge under honorable conditions; aund

confers no veterans benefits, They further contend that it may be harmful, since it
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The major offering of the Presidential Clemency Board was a Presidential

stigmatizes individuals as having committed AWOL or desertion offenses.

Pardon, the highest symbolic Constitutional Act which the President could do on
behalf of any of our applicants. Still, pardons result in no more than a
partial restoration of an applicant's records and rights, blotting out neither
the fact nor the record of conviction. Under present practice, no records are
sealed. The benefits of a pardon lie in its restoration of the right to vote,
hold office, hold trade licenses, and enjoy other rights described earlier. 1In
Dr. Pearman's survey of employer attitudes, he found that hl% of national and
local employers would discriminate against a convicted draft offender who
performed alternative service and received a pardon, versus .75% who would
discriminate against him if he did not receive clemency.—/ Only 12% would
refuse to consider hiring a former draft offender who eérned his pardon,
whereas 37% would refuse to hire him otherwisel-/ Iocal employers would
discriminate against him much more than national employers.

In a recent survey of about 100 national and local (Pennsylvania) employers,
Dr. William Pearman found that employers view Clemency Discharges as almost the
equivalent of General Discharges.—/ If a job applicant with a Clemency Discharge
-earned it through alternative service, the percentage of employers who would
discriminate against him (LO%) is about the same as if he had a General Discharge
(39%), and much less than if he had an Undesirable Discharge (75%).—/ The
percentage of employers who would refuse to consider hiring him (6%) is not muéhfﬁ—x
larger than if he had a General Discharge (5%), and much less than if he had
an Undesirable Discharge (34%).

The reasons why some employers discriminated against clemency recipients were

the unfairness of giving him a job when so many veterans with Honorable Discharges”

are unemployed, and the likelihood of his untrustworthiness and undependability.

_/ There 1s no truth to the further allegatlon that a clemency discharge disqualifies
an individual from ever receiving veterans' benefits; it simply does not alone bestow
benefits. Whatever appeal rights one had with an Undesirable or Bad Conduct Discharge,
one still has with a Clemency Discharge.)

(continued on next page)
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The reasons why some employers discriminated against clemency recipients

were the unfairness of giving him a job when so many veterans with Honorable
Discharges are unemployed, and the likelihood of his untrustworthiness and
undependability. The reasons given for not discriminating against them are

his satisfaction of his national service obligation through alternative service,
and the laék of any relationship between his desertion offenses and his
potential performance on the job. National employers would discriminate against
Clemency Discharges less often than local employers.

This study cannot be considered conclusive evidence of the worth of a
Clemency Discharge, but it does indicate that there may be a reservoir of generosity
and good will towards those who sought and earned clemency:. If this is true, then
applicants to the Defense program do receive something of value for performing
alternative service. Still, their greatest bepefit from applying for clemency
is the end they put to their fugitive étatus and to their chances of going to
jail for their AWOL offenses.

Almost none of the applicants to the Presidential Clemency Board were fugitives,
the rate exception being the civilian who fled to avoid punishment after his
conviction. As a result, the major benefit of the other two programs--putting an
“end to one's fugitive status--if of no consequence to our typical applicant. He
had already settled his score with civilian or military aulhorities. He owed no
further obligations, but still suffered from the consequences of his civilian

conviction, Court-Martial conviction, or Bad Discharge.

The percentage who would discriminate against if he did no alternative service
would be 57%.

_/ The percentage who would refuse to consider hiring him if he did no alternative
service would be 16%. ’

Dr. Pearman's Study‘is presented in full in Appendix . His findings on
discrimination against Undesirable and General Discharges are corroborated by two
other surveys on the subject, See .

_/ The percentage who would discriminate him if he did no alternative service is 479%.

_/ The percentage who would refuse to consider hiring him if he did no alternative
service is 18%.
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A military applicant to tﬁe PCB receives a pardon as well as a Clemency
Discharge. If he had any felony Court-Martial conviction, the pardon restores the
same rights to him as to a civilian applicant with a Federal draft offense
conviction. If he never had a felony Court-Martial conviction (for example,
if he received an administrative discharge), the pardon neither restores rights
nor immuniées him from further prosecution, since he already enjoys such
an immunity by reasons of his discharge. The usefulness of the pardon is
limited to its possible impact on military discharge review boards, courts,
and other agencies which otherwise would be obligated to take note of his prior
Court-Martial conviction and bad military record. Whether a Clemency Discharge
plus a Presidential Pardon means more to employers than a Clemency Discharge standing
alone is unclear; it is possible, perhaps even likely, that 1t adds nothing in
tangible terms--except where trade license restrictioné are involved.

However, we realize that most of éur appiicants were interested in wmore
tangible benefits~-especially veterans benefits. While we do not suggest that most
of our applicants should have rejected these benefits, some of them were combat
veterans, Others had injuries or disabilities resulting from their military
sgrvice. It is not yet clear whether clemency recipients will be dealt with
clemency by agencies which review their subsequent appeals for discharge upgrades
or veterans benefits.

Beyond this, we are concerned that many of our applicants will not understand
what they have received from the clemency program. Staff conversations with appli-
cants indicate that thére are many applicants who do not understand our telegrams

and letters describing their grants of clemency.
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Without face-to~-face couﬁseling, it is possiblé that many of them will never
know what to write on employment'application forms about their discharge. Many
others may not realize that they can still apply to Discharge Review Boards for
a discharge upgrade or to the Veternas Administration for veterans benefits.

Imrect on Parsons Mot Receiving Clemency

It was a consistent principle of the President's Clemency Program that no one
be coerced into applying for clemency=--or made worse off as a result of having
applied, To do otherwise would be neithev clement nor fair. For this reason,
¢ are conceruned about the impacts of the clemency program on those who did not
apply, did not complete alternative service, or were denied cleﬁeucy. The Clemency
Progran may have stimulated a greater public tolerance for everyone who committed
draft or AWOL offenses during the Vietnam era.

If so, those who did not receive clemency
could benefit from the goodwrill extended to those who did, Ye expect that this
will be the case,

Cf course, the reverse may be true: Individuals who could have applied for

L
cleﬁency but failed to do so (out of choice or ignorance) might face greater pub-
lic disrespect than ever before., If an individual was eligible for but did not

reccive clemency, it iIs possible that ndjudicative or administrative bodies will

take adverse notice of that fact when dealing with that individual, For example,

£

military Discharge Review Board might look with particular skepticism at an
upsrade appeal of a person who might have applied for clemency, but did not. - The

‘Veterans Adninistration may do the same for former servicemen appealing for

Veteran's benetis despite their bad discharges. Sentencing judges, law enforce=
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. . .

ment officials, licensing bolies, credit ageuncies, and others may likewise look
askance at an eligible persou’s failure to receive clemency., UWith over 100,000
of the estimated 125,000 eligible persons not having applied for clemency, these
possibly adverse lmpacts are of greater significance.

e are the only clemency granting agency who denied clemency to some of our
applicants (about 5%=--or 809 cases). In making those case dispositions, we did
not intend to leave those individuzls in a worse position than before they applied.
It is possible that those to whom we denied clemency--or who fail to complete
alternative scrvice--may be worse off than before they apnlied. Being denied
clemency may be a personal embarrassmentand, perhaps a stigma, We did not announce
the names of those denied clemencv, and we are concerned that the confidentiality
of those individuals not be infringed hpon by anyone else. Ye rre equally con-
cerned about the confidentizlity of those who fail to complete their alternative

service,

R + A Limited, Mot Universal, Program

On bhalance, we consider the scope of the program to have been quite generous,
Rather than require a test of sincere opposition to the Vietnam War {which would
!
have been unfair to people less able to articulate their views), the program
was designed to include anyone whose offense may have involved opposition to the
war or the military. Sixteen percent of the military applicants to our program
and 81% of the applicants to the DOD program went AWOL out of opposition to the

war or the military, demonstrating the generosity of the program in defining

eligibility, However, some categories of individuals remained ineligible despite

- the obvious relationship between their offenses and thier opposition to the war.

The clearest exanmple of this was the serviceman who refused to obey an order to

2o to Vistnam. In his case, the military could have discharged him either for

missing movement (qualifying him for clemency) cor for disobeying orders (not

qualifying hinm for clemency).



VII.11

~ A Program of Definite, Not Indefinite, Length

The Clemency program was at first scheduled to accept applications for 4%
months. Because of a surge in our applications, two one month extensions were
granted by the President, His apparent purpose of ending the program was to
put the issue of clemency behind us as quickly as possible, or that we might
also put the War behind us as quickly as possible.

Out of an estimated 123,000 persons eligible for clemency, only 22,500
actually applied to the three separate programs. This 187 application rate seems
disappointing at first glance; however, for a program which accepted applications
for only six months, that percentage is unusually large, To ouf knowledge, there
has been no other Federal program which has drawn such a rapid reésponse during
its first six monthé. For example, HEW's Supplemental Income Security program,
offering case grants for 1ow3égme elderly persons, received applications from
only 9% of its eligible target group during its first s x months, and it took a
full year for the prégram to match the clemency program's figure of 18%. This
was true despite SIS'swell-financed promotional campaign. Given the short time
span and limited resources of our outreach efforts,-we consider our application
rate to be rather high.

Unfortunatély, we can take little solace from that fact. The SIS program
is still accepting applications, but we are not.

We believed, at first, that those eligible for clemency would be well-educated
well-informed, and alert to a communications "pipeline'" among themselves which
would carry the news about the program. We also believed thaf veterans counselors
_would correctl& advise former servicement with bad discharges about their eligi-
bility for the program. Béth of these assumptions were wrong. A late December
survey of twelve persons eligible for clemency showed that not one of them knew -

£

he could apply. In early January, the mother of a Vietnam Veteran with a bad

L4 JhaNE——
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discharge because of AWOL contacted General Lewis Walt of our Board to ask if
the local Veterans Administration office had been correct when it told her that
her son was not eligible for clemency.

Our Public Information campaign did not begin until mid-January, yet it
stimulated a five-fold increase in applications before the month‘ended -= and
over a twenty-fold increase before the second deadline extension expired at the
end of March.

The application period was surely sufficient for those who knew from the start
what the program offered them. They had ample time to make up their minds about
applying. We suspect (but we cannot be sure) that virtually all of those eligible
for the Department of Justice had such a sufficient period. However, it is our
understanding that the number of applicants to the Department of Defense program
was less than it might have been because of widespread misunderstandings about
the fairness and decency of the procedures followed by the Clemency Processing
Center at Fort Benjamin Harrison. Likewise, it is our firm belief that the small
percentage of applications to the Presidential Clemency Board is attributable to the
lack of public awareness of our eligibility criteria. The rising monthly tallies
of new Board applications (800 through December, 4000 in January, 6000 in February,
10,000 in March) indicates that even more applications would have been received
had our program (and Public Information campaign) continued. Informal Telephone
Polls conducted by our_Staff found that even as late as March, 907 of our appli-

- cants had only learned of their eligibility within the past few days. Usually '’
a news article or television announcement had been responsible for their apéli-
cation,

The deyree to which the American public still misunderstands the President's
program Qas illustrated by the recent Galiup poll. A substantial ___7 of the £
American public had heard of the~c1emency program; ___ % realized that it{includ-??

ed fugitive draft resisters, and 7% knew that it was for fugitive deserters.
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However, very few -- __ % and ___ %, respectively -- understood that convicted
draft offenders and discharged AWOL offenders could apply. 0n1& ___% thought
that a Vietnam Veteran discharged for a later AWOL could apply for clemency. It
is worth noting that the percentage of the public which understood our eligibility
criteria correéponded almost exactly with the percentage of our eligible persons
who applied by the March 31, deadline.

It is our firm conviction that many eligible persons did not apply because,
even by the end of March they still did not know they could apply. As the Gallup

poll indicatea, they probably still do not know that the program was for them,*

* The Gallup Poll discovered that a slighkt majority of Americans (___7% versus
___%) do not favor a reopening of the President's program. However, the widespread
misunderstanding about our eligibility criteria requires that a different perspective
be taken of these results. 1In effect, __ % favor giving eligible persons a second
chance to apply. We expect that a much greater percentage would favor giving un-
informed eligible persons a first chance to make up their minds about applying.

A case~by-Case, Not Blanket, Approach

Despite the wholly discretionary character of any grants, of executive dlemency,
our program must be judged in terms of the fairness of our rules and the consistency
" with which we followed them. To be worthy of the respect and confidence of all

citizens, we must have observed the basic principles of a fair legal process.

P
{

A

=

. . . oy . & $ i B : : N °
Questions of process arise primarily in any clemency/Amensty program which'fi
’ i

follows a case-by-case approach.

£4 Shavl
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Any blanket amnesty program would raise relatively few, if any, due process issues.
The proper context for any discussion, therefore, is whether the President's
program satisfactorily dealt with this extra burden. Absolute --- not comparative
-~ standards apply. Administrative requirements cannot be used as a justification
for any short—;uts of due process.

At the Presidential Clemency Board, we have made every effort to apply fair
rules and follow them with consistency. We occasionally had to modify our rules
in mid-course, sometimes before corresponding changes could be made in our xa-
gulations, However, this was only done when it appeared that the rights and
interests of our applicants would not be affected. The procedures which we im-
posed upon our_gelves--quality control of casework, codification of policy
precedents, the 30-day period for applicants to comment on'thEir case summaries,
and post audit of case dispositions--often--added time and administrative diffi-
culty to our process, but we considered them essential to maintain the quality
of our work., The seriousness with which we took our responsibilities was exemplified

by our publication of an in~-house professional journal, the Clemency Law Reporter.

Our Board and staff of over 300 attorneys maintained a continauvusdialogue about
how our procedures were or were not consistent with due process; when changes

were felt necessary, they were made. Ours was not a perfect process~-it certainly
was too time-consuming to suit us--but it was a reasonable one, carried out in

good faith,
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We consider our baseline formula, mitigating factors, and aggravating factors
to have been fairly devel@ped and fairly applied, Uniformly, they were developed
through a clear process of Board conscensus about what was relevant about the
backgrounds of our applicants. Through the publication of policy precedents in
the Clemency Law Reporter, we internally codified our policies., We applied them
as consistently as could be expected, given the fact that all but a few hundred

£ our casecs were decided in three-person Board panels,

0f the other two parts of the programs, we were particularly pleased with the
fair and humane process which the Defense Department implemented at its Tort
Harrison Clemency Processing Center., Unlike ourselves, the Defense Frogram had
clemency applicants personally at hend during the case disposition process., In=-
dependant observers and applicants alike have spoken high praise of the procedures
followed at Fort Harrison. Like ours, it was not a‘perfect process~-lacking any
opportunity for personal appearans or appeals, for example-but it was a reasonable
one, carried out in good faith,

m“anditional, Not Unconditicnal Clemenzy

The qualities of mercy and forgiveness inherent in the President's program
should not be interpreted as an admission that those wvho broke the law were correct.
By creating the program, the President never intended to imply that the laws were
wrong or that the clemency applicants were right, We believe that rights and
responsibilities or citizenship are central to thetheme of any meaningful clemency
or amnesty program and any such program must be evaluated in terms of its rein-
forcement of those rights and responsibilities,

We realize that there is not now and may never be a nationallconsensus on what
a citizen's responsibilities are during time of war--especially if that citizen
canuot support the war on réligious or cthical grounds. We can only take a
position on the subject in the same manner as any citizen (or group of citizens)  ;“C

might, We represent a cross-section of backgrounds, views, and personal interests,
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howvever, so our own consensus on this point may be of some interest,
We believe that when a citizen breaks a law he considers unjust, it is his
responsibility to accept the designated punishment for his offense. Likewise,

Py

it is the respopsibil

.

ity of his government either to punish him or to change its
lavs, to prevent others from believing that they too can break laws without sanction,
Once the preventive (or deterrent) impact of punishment is no longer important--
in other words, once the unpopular war has ended--it is the government's further
responsibility to temper its punishment with compassion and mercy. However,
official forgiveness for an individual's failure to serve his country in time of
war does not discharge him from his outstanding obligation of nafional service,
Only in circumstances where an individual's punishment ctruld. be coanstrued as a
fulfillment of his obligations of national service do we balieve that anyone can
be officially "forgiven'" without performing alternative service in the national
interest,

Likewise, we consiéer it fair for the President to have conditioned his grants
of clemency upon a good faith application from an eligible person. FExecutive
clemency means more when it is an offer, not just a prefiptory gift. The President,
speaking for the American people, offered reconciliation, That reconciliation must
be mutnal, If the 100,000 non-applicanté were to have knowingly accepted his
offer, this President=-~and, indeed, this country--would owe them nothing more.
Our only concern about those who did not apply ié that many have failed to realize

in time that they were eligible,

-
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Aggravating and mitgaling circume-
stances. HGectlons 102.3 end 162.4 contain
new sgaravating and mitigating circum-
stances which the Board deems materisl
to its decisions.

The Boasrd notes that 1t hnos scen a
number of cazeg of persons whic behaved
with valor durivg corabat, bul then com-
nittted AWOL; oficnses because of mental
stress catised by combeat, The ¥oard calls
attention to ituls miligating circum-
stance as one which it comir ers purticu-
larly importe it in some cases.

A number of comments {reta the pri-
vate hoar have suzgested that the Board
should add ps & mmg&tim civeinstance
“evidence thaet an applicant wonld prob-
ahly have ob & ve Cervv'e
statug or indl :
ment hencfic
ply due to
glon.” DJAiti

i to him, but fr. &ri v) ar)-
- of knowled or ¢onfu-
rg circumstancos ¥1, 8,
end 9, in ¢ w ction, are sdeqguats to
meet this p &5l

C‘cdculafi =7 o}' tengtih of alicrnative
Adoe, Subszectisn 102.5(¢) hss been
added in order o muske cleay the Board’s
decision that the initial baszzline pericd
of elternative service for appliesnts with

&

Undesirable Discharges is three (3)
months.
Eligibllity of clemency recipients for

military discharpe review remedies, The
Presidentisl Clemency Board noles, al-

thougii the matter is not one for inclu- -

glon in its regulations, thet it has
recelved numerous comments which as-
sume that a recipient of executive clem-
cicy under the Presicent’z clemency
program is ineligible for considerstion
under the military services’ discharge
review processes.

This is incorrect. Any applicant to the
Board for execuiive clemency mmay also
seek review of his discharge through one
of the militery services’ discharge re-
view boards or boards for the correction
of military records. Applying to the
Bosard does not exclude a former service-
man from the jurisdiction of the military
services’ boards, nor docs it preclude the
remedies which are available from those

. boards.

The Presidential Clemency Board
notes that a veteran who receives a
Clemency Discherge through the Board

- may subsequently seek, according to the
Department of IDefense, an upgrading of
that discharge through the military serv-
ices’ normal discharge review processes.

This chapter will become effective
immediately.

Issued in Washington, D.C. on March
18, 1975.
CrarLES E. GoopzLy,
Chairman, Presidential Ciemn~
ency Beard, The White House.

1. Part 101 Is added to read as follows:
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101.8
1019
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10113
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101.16

101,16
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§191.1 Purpmo and scope.
‘This vart es the procedures

hlichies

of the Presid nufﬂ Clemency Board.
Cmfsﬂn other matiers are also treated,
sucli as the assistay to be given to in-

doierminations of
jurisdiction, or reguesting information
respecting those paris of the Presidential
Cleniency Program which are adminis-
tered by the Depariment of Defense and
the epartment of Justice under Presi-
dential Proclamation 4313 (38 ¥R 332583).

§101.2 General definitions.

“Action sttorney” means sn attorney
on the ctaff of the Roard who is assigned
an apnlicant’s case -
spleant” means an individual who
invokes the jurisdiction of the Board,
and who has submitted an initial filing,

“Board” mesns the Presidentisl
Clemency Board as created by Executive
Order 11803 (39 FR.24%287) or any duly
authorized panel of that Board.

£101.3 Jurisdiction.

Jurisdiction lies with the Board with
respect to o particular person if such
person applies to the Board not later
than Maxeh 31, 1875 and:

(2) He has been convicted for failure
under the Military Selective Service Act
(50 App, U.8.C. 462) or any rule or regu-
lation promulgated thercunder to register
or register on time, to keép the local
hoard informed of his current address,
to report for or submit to preinduction or
induction examination, to report for or
submit to induction itself, or to report for
or submit to, or complete (alternative)
gervice under section 6(j) of the Act for
offenses committed during the period
from August 4, 1964 to March 28, 1973
inclusive; or

(b) He has recelved a punitive or
undesirable discharge 8s a consequence
of offenses under Article 85 (desertion),
86 (AWOL), or 87 (missing movement)
of the Uniform Code of Military Justice
(10 U.S.C. 885, 886, 887) that occwrred

21s requesting

"between August 4, 1964 and March 28,

1973, inclusive, or is serving a sentence of
confinement for such violation.

(¢c) Jurisdiction will not lie with re-
spect to an indlvidual preciuded from
re-entering the United States under 8
U.B8.C. 1182 (a) (22) or other law.
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§ 1014 Memedica,

(a) The Bonrd is empowered only ¢
make recommendations to the Iresldenu
on clemency applications. The Board has
no final suthority of its own, The Board
may recomumend to the President that he
take one or more of the following actions:

(1) Grant an unconditional parden
without a mqvirc*nent of slternative
service;

(2! Grant an unconditiong! pardon
upon the satisfactory completion of a
specified period of alternative service
not to exceed 24 months;

(3) Grant a clemem,y discharge in
substitution foer s Dishonorable, Bad
Conduct, or Undesirable X2ischarge;

(4) Commuie the sentence; or

(5) Deny clemencey.

(b) In unususl circumstances fmd as
authorized by Ixecutive Order 11893, the
Board may make other recoramentia-
tiens as to the form that clemency should
take. This shall only be done h onder to
give full effect to the intent ond purpos s
of the Presidential Clemency p‘v*mm

§ 161.5 initial filing.

{(a) In order to comply mth the re-
quirements of Fxecutive Order, 11803, as
amended, en individual must roake an
initial filing to the Board not later than
Xarch 31, 1975, 'The Board considers suf-
ficient as an initial filing any written
communication postmarked not later
than March 31, 1973, end receis
tire Board, the Depariment (:f
{he Departme m of D"fense t
ment of Tra :
Service Sy 2 Jx *hﬂ co
an individuzl or his represe
request conzideration of the individual's
case or ralse guestions which evidence
a serious interest in applving for the
program. Oral applications made not
later than March 31, 1975 ars considered
sufficlent if reduced to writd and post-
marked not later then May ”1 1675,

(b) If an initial filing is made by a
representative, tiie case is not considered
by the Board unless and until the appli~
cant submits & written confirraation of
his clemency application. This confirma-
tion by the applicant may be sent either
directly or through a representative, but
it must be mailed not later than May 31,
1975. A statement by an attorney that he
is acting on behalf of an applicant is suf-
ficient. Applications by a representative
on behsalf of an applicant may be con-
sidered by the Board where good cause is
shown why the applicant is unable to
apply.

§ 101.6 Application form.

(a) Upon receipt of an initfal {iling, a
member of the Board’s stafl makes g de-
termination of probable jurisdiction.
Persons who are clearly bevond the
Board's jurisdiction are so notifled in
writing. A person who questions this de-
termination should promptly write the

..General Counsel, Presidential Clemency
Board, The White House, Washington,

D.C. 20500, stating his reasons for gues-
tioning the determination. The Genere
Counsel of the Board makes the final de

termination of probable jurisdictinn anc
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so notifies the applicant or his repre-
sentative In wriiing clating the yoosons
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ez mumber, i
jurisdiction.
(&) Upon receipt hy the Board of the
compizted & q“rhm,_.um form or of infor-

mation sufidient for the Board o re-
quest ‘ne records mxfi 1h 5 specified in
iion, the ap-
cant’ s c283 s vevi :mu for prodiminary
deternvinetion of L.,. Bowrid's jurisdic-

he Donrd has
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med. The Hoard
all eppropriaie

urisdiction over the ¢
a.mi 2 cese number @
wiil then request from

.go"e'n.ucm agencies the relevant ree-

ords and files pertaining
cant's case,

(1) In normaeal clrcumstances, the 1‘@1»
evant records and flles for civillan css
arc the applcant’s files from the l%uk-
reat of Prisens snd information that he
has sent to the Beard. For milltary caseas,
they will include the applicant’s rilitary
records, military  clemency
folder, record of court meartial, if any,
and information that the applcant has
sent to the BRoard. Applicents and their
representatives have the right to request
that the Board consider other pertinent
files. The Beard will attempt to comply

with these requests.

(¢) At the offices of the Board, infor-
mation collected by the Board indew
pendently of any other agency is readily
available to an applicant or his repre~
sentative. All filés obtained from other
agencies are available to the extent not
barred by the ruies of the sgency evwning
the file. Files from ancther agency are
cited In e summary when they are used
as the basis of statements in that sum-
mary. Reason for denisl of access to any
of these files is stated in writing upon
request.

() Where the initial fillng contsins
adequate informsation, the Board staff
may assign & case number and reguest
reocords and files prior to receipt of the
ompleted application form.

(e) I tha Actlon Attcrney dotermines
that the Board doss not have jurisidic-

to the appli-
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g 101.8

(a) Uy
ords and fiic:s
pares an i

who ques

FS
WA

?zzikiﬁl CO3E FNUNIARYT.

n—-
and auy
ng the
3. o olher
5850 *1,m~

the nal
2 of the Al
wted by

prevared a
used by mn
of cases. An
review the
Clll.LC" and co
{neiv right

e

ant s are
1 case sun
datnness

oY \““'7' erl javes

batin to the ary,
therefore, en mnlicant (33 'vxm Qum“n-
rize his agit } material {o comply
i m prosentetion regquil
iz not doue, lhe Action
Attorney does s0,

(¢) At eny time hefore Board consid-
eration of his case, an applicant may sub-
it evidence of inzccurate, incomplete,

- or misleading information in the com-

plete Board file or other riles. Tals in-
fonnation is Incorporeted in applicant's
Board file.

(d) An applicant'secase is rezdy for
final consideration by the DBoard not
sgoner than thirty (30) davs after the
initial case sumumnary is malled to the
applicant, Materinl which amesds or sup~
piements the applicant’s indtial case sum-
mary must be postmar

zed within {his
hirty (20 day period to ensure that it
is considered. An applicant’s request that
this thirty (30) dzy period be extended
1s liberally grenited by the Action Attor-
ney, if the request is received prior to
Board action end is reasonable.

(e) Upon receipt of the applicant’s re-
sponse to the initial summary, the Action
Aittorney notes sll such amendments, sup-
plements, or corrections on the initial
summary submitted by the applicant or
his repres Lnts.tne Al guch amendments
are attached o he Initial case summary
with notation by the Action Atlorney of
any discrepancles of fact which in his
opinion remain unresolved. ‘The complete
case suwnmary consists of the initial swmn-
mary, emendments as described in para-
grarh (¢) and thls seclion, and the mea-~
terials cubmilted by the applicant and
his representaiive as described i para-
graph (b) of this section.
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in winking its recorarmendstion,

L

7, bud sh
N crﬂl.;bl*'u

Recomumendations o the rese
ident. .

(2) AL apprepr

Chairman of the

President certaln mas

ing the names ¢f
mended for

niervals, the

ubmits Lo th

executive
list, of the nomes of ¢
ered by the Board hal oot rec u:r*:«n ¢
for cler:mxcy. The Ck nan will aisp
submit such terms and conditions fov
execuvive clemency, if any, that have
been recommended in eac h case by the
Board.

(b) Following actien by the President,
the Board sends nolice of such to
in writing to all sopleants whos
names weve submiticd to the Prasident.
Xach spplicant is gent a list of the wmiti~
gating and a/ggmvsxi-ing circumsinnces
decided by the Board to he appliceble
in his cese.

§ 1¢1.11

(a) An applicant may ash the Board
for reconsideration of 1:is ease. Petitions
for reconsiderntion, including any sup-
plementary  material, must be post-

marked within thisty (nf)) days of Board
melling specifled In § 101,100,

" Reconsideration.
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other approprinte mitisaling circum-

- (6) Prinr refusal to fullll court or-
dered niterustive service;

(7) Viciation of prow: x\ion or parole;

(8) Muiltiple AWOL/UA offcnses; a.nd

(9) AWCL/UA of ev?m\dvc* length.

(¢) YWhens wnal aggravat-
Ing circuniste cormdm ed
by the Board in the distussion of a pac-
ticular ense, and is mnaterisl fo the dispo-
sition of (bt cuse, the Board postpones
final decizion of the caze snd immedi~-
ately infor t and his rep-~
resenbative of thelr opportunity to sub-
mit evidence matevial 1o the additional
circunisiance.

§ 102.4 FRildigating circuinsiances.

(&) Presence of any of the mitigating
circumstances listed below cor of

stance s cons ed es cu
ommending that the President grant
executive clomeney to an applicant, and
as cause for reducing ihe a“n::?ams
alternative ssirvice below {he baseline
period, as determined undar € 10256

) witizoiing clreumstances of w hich
the Beard tekes nolice are:

(1) Lock of sufficlent education or
ability o vndt reland oblizations or
remedies evalishle under the law;

(2) Perzonal and family problems
either at the time of offense or if apph-
cani were ’w porform alternative service

(3) Menigl or physical conditlon;

(4) Ei ment and other activities
of service to tize public;

5) Bervice-connected disability,
wounds in c¢ombat or decorations for
valor in m‘ﬂbnt.

(&) YPericd of creditable wmilitary
service;

(7) Tours of service in the war zone;

@) Subcfur\tz'l cvidence of personal
or procedursal unfairness; :

(§8) Denial of conscientious objector
status, of other claim {or Selective Serv-
{ce exemption or deferment, or of aclaim
for hardship discharge, compsassionate
reassignment, emergency leave, or other
remedy avellable under raflitary law,
on procedursl, technical, or improper
grounds, or on grounds which have sub-
sequently been held unlawiul by the
judiclary;

(10) Evidence that an applicant acted
for conscientious, not manipulative or
selfish reasons

(11 Volu nfarv submxssion to authori-
ties by applicant;

(12) Behavior which reflects mental
stress caused by combat;

(13} Volunteering for combat, or ex-~
tension of service while in combat;

(14) Above average military conduct
and proficiency; and

(15) Personal decorations for valor.

{¢) An applicant may bring to the
Board’s attention any other factor which
he believes should be considered.

§ 102.5 Calculation of length of aliterna-
tive gervice. )

(z) Having reached a decision to rec-
orurend thet the President grant execu~
tive clemency to o particular apwlicant,
the Board will then declds whether or

RULES AND REGULATIONS

not clemescy should be conditioned wxm
8 specifled period of alternative service
and, {f 5o, what length thal period should
be:

(1) The starting point for calewlation
of length of alternative service will be 24
monins.

(3 The starting point will be veducod
hy tarce times the amount of prison time
sorved,

() The starting point will be furthar
reduced by the amount of prior allerng-
tive fervice performed, provided that the
preseribed period of alternative service
has been satisfactorily compieled or is
being satisfactorily performed.

(4) The starting point will ke further
reditced by the amount of time served oa
orobation or yarcle, provided thet the
preserited period has been satisinctortly
completed or is being satisfactorily per-
ferined.

()3 Subject {o paragraphs (b) snd (c)
of this section, the baseline period of &
ternative service will be the rem Lnom (s34
these four subtractions or final sentence
o imprisonment, whichever is less.

(b)) In no cace will the baseline period
of alternative service be less than three
(3) months,

(¢) For applicants who have received
an Undesirable Dischizrge from g militar
service, the baseline period of alternative
service shell be thires (3) months, <

(d) The Board may consider mitigot-
ing circumstances as cause for recoin-
mending (,Ifnvcncy upen satisfestory
completion of & puuuq of aliernaiive
service thet is less than an applicant's
baseline pericd of alternative serviceg, or
for recommending an immediate pardon.

(e) In cases in which sggravating cir-
cumstances are present and are net, in
the Board’s judgment, balanced by migi-
gating circumstances, the Board may
eonsider such aggravating circumstences
2s cause for recommending clemency
upon satisfactory completion of a period
of alternative service exceeding, by three
(3), six (6), or nine (9) additional
months, the applicant’s baseline periocd
of alternative service. In extraordinary
cases, as an alternative to denying clem-
ency, the Board may increase the basz-
line period to a maximuwm of not more
than 24 months.

PART 201—[REVOKED]
3. Part 201 is revoked.
PART 202—-[REVOKED]
4. Part 202 is revoked.
IFR Doc.75-7464 Flled 8-20-75;8:45 am
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THE WHITE HOUSE

ANNOUNCING A PROGRAM IOR THE RETURN OF
VIETNAM ERA DRAFT EVADERS AMD MILITARY DESERTLRS

B ?
BY THE PRESIDENT OFHTHB UNITED STATES OF AMLGRICA
AiPRCCLAMATION
The United States withdrecw the last of its‘forceé
from the Republic of Vietnam on March 28, 1973.

In the pefiod of 1ts involvement in armed hos-

4

tilities in So theast Asla, the United States suffered

great losses, 'Milldons served their country, thousands

b

‘died in combat, thousands more were wounded, others are

st1l1l listed as missing in action.

Over a year after the last American combatant had

left Vietnam, the status of thousands of ocur countrymen -—-

convicted, charged, investigated or still sought for
violations of the Military Selective Service Act or of
the Uniform Code of Military Justice - remains unre--
solved. ' : :

(e

In furtherance of our national commitment to Juctic
and mercy these young Americans should have the

~chance to contribute a share to the rebuilding of peace

among ourselves and with all nations. They should be
alloved the opportunity to earn return to their country,
their communities; and their families, upon their agree--

. ment to a period of alternate service in the national _
. interest, together with an acknowledgement of thelir alleglance

to the country and its Constitution.

Desertion in time of war is a major, serious offense;

fallure to respond to the country's call for duty is

also a serious offense. Reconciliation zmong our people
does not requlre that these agcts be condoned. Yet,
reconclliation calls for an act. -of mercy to bind the
Nation's wounds and to heal th2 scars of divisiveness.



NOW, THEREFORE, I, Gerald R. Ford, President of the
United States, pursuant to my powers under Article ITI,
Scetions 1, 2 and 3 of the Constitution, do hereby proclaim
a program to commence limmedlately to afford reconciliatlion
to Vietnam era draft evaders and military deserters upon
the following terms and conditions:

1. Draft Lvaders - An individual who allegedly
unlawfully failed under the Military Selective ServLco
Act or any rule or repgulation promulgated thereunder,
to register or register on time, to keep the local
board informed of hils current adqress, to repcrt for or
submit to preinduction or inductlon examlnation, to
repert for or submit to induction itself, or to report

for cr submit to, or complete service under Section 6(3)
of such Act during the pertod from Aurust 4, 1964 to
Farch 28, 1873, inclusive, and who has not been adjudped
guilty in a trial for such offense, will be relieved of
presecution and punishment for such offense if he:

(1) presents himself to a United States
_Attorney before January 31, 1975,

(11) executes an agr cement aclkiiowledging
his allegiance to the United States and
pledging to fulfill a period of alternate
service under the auspices of the Director
of Selective Service, and

(11i) ~satisfactorily completes such
service.

The alternate service shall promote the national health,
safety, or interest. No draft evader will be given the
privilege of completing a pericd of alternate service by
service in the Armed Forces.

However, this program will not apply to an indJVldual

who iu precluded from re- entering the United States under
8 U.8.C. 1182(a)(22) or other law. Additionally, if
1nd1v1duals eligible for this program have other criminal
charges outstanding, their participation in the program

may be conditioned upon, or postponed -until after, final
disposition of the other charges has been reached in
accordance with law.

The period of service shall be twenty- -four months,
which may be reduced by the Attorney General because cf
mitigating circumstances. e

2. Military Deserters - A member of the armed forceu who
has been administratively classified as a deserter by
reason of unauthorized absence and whose absence commenced
during the period from August 4, 1964 to March 28, 1973,
inclusive, will be relnevcd oi' prosecution and punionﬁen*
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under Articles Y5, 86 and 87 of the Uniform Code of Military
Justice for such absence and for offenses directly related
thereto i1f before January 31, 1975 he takes an ocalh of
alleglance to the United States and executes an agree-
ment with the Secretary of the Military Departient from
which he absented himself or for members of the Coast Guard,
with the Secretary of Transportation, pledging to -fulfill a
beriod of alternaté service under the auspices of the L
Director of Selcctive Service. The alternate service shall
promote the national health, safety, or interest.

The period of service 'shall be twenty-four months,
which may be reduced by the Secretary of the appropriate
Military Department, or Secretary of Transportation for
members of the Coast Guard, because of mitigating
circumstances., :

However, 1if a member of the armed forces has additional
outstanding charges pending against him under the Uniform
Code of Military Justice, his eligibility to participate
in this program may be conditioned upon, or postponed
until after, final disposition of the additional charges
has been reached in accordance with law.

Each member of the armed forces vho elects tq seek
relief through this program will recelve an undesirable
discharge. Therecaflter, upon satlsfactory compleg@og of
& period of alternate service prescribed by the Milltary .
Department or Department of Transportation, such individual
will be entitled to receive, in lieu of his undesirable
discharge, a clemeney discharpe in recognition of his
fulfillment of the requirements of the program. Such
clemency discharge shall not bestow entitlement to
benefits administered by the Veterans Adminlstratlon.

Procecures of the Military Departmonts implementing
this Proclamation will be in accordance with guldelines
established by the Secretary of Defense, present Military
Department regulations notwithstanding.

3. Presidential Clemency Board - By Executive Order
I have this date establicsihed a Presidentilal Clemency
Board which will review the records of indivilduals
within the following categories: (1) those who have
been convicted of draft evasion offenses as described
above, (ii) those who have received a punitive or un-
desirable discharge from service in the armed forces for
having violated Article 85, 86, or 87 of the Uniform Code
of Military Justice between August 4, 1964 and March 28,
1973, or are serving sentences of confinement for such
violations. VWhere approprizte, the Board may recommegd
that clemency be conditioned 'upon completion of alperlod
of alternate service. However, 1f any clemency discharge
is recommended, such discharge shall not bestow entltle- .
ment to beneflits administercd by the Veterans Administration,




4. Alternate Service -~ In prescribing the length of
alternate service in individual cases, the Attorney
General, the Secretary of the appropriate Department,
or the Clemency Board shall take into account such
honorable service as an individual may have rendered prior
.to his absence, penalties already paid under law, and
such other mitigating factors as may be appropriate
to seek equity among those who participate in this
program. }i

IN WITNESS WHERECE, I have hereunto set my hand {
this sixteenth day of September in the year of »
our Lord nineteen hundred seventy-four, and of the
Independence of the United States of America the
onie hundred and ninety-ninth. :

GERALD R. FORD

##EARA
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THE WHITE HQUSE

EXECUTIVE ORDER

- e ey

ESTABLISHING A CLEMENCY BOARD TO REVIEW CERTAIN
CONVICTIONS OF PERSONS UNDER SECTION 12 OR 6(3j)

OF THE MILITARY SELECTIVE SERVICE ACT AND CERTAIUV
DISCHARGES ISSUED BECAUSE OF, AND CERTAIN CONVIC-
TIONS FOR, VIOLATIONS OF ARTICLE 85, 86 or 87 OF
THE UNIFORM CODE OF MILITARY JUSTICE AND TO MAKE
RECOMMENDATIONS FOR EXECUTIVE CLEMENCY WITH RESPECT
THERETO B -

. .

- By virtue of the authority vested in me as President
of the United States by Section 2 of Article II of the
Constitution ¢f the United States, and in the interest

of the internal management of the Government, it is
ordered as follows:

Section 1, There is hereby established in the
Executive Office of the President a board of 9 members,
which shall be known as the Presidential Clemency Board.
The members of the BRoard shall be appointed by the
" President, who shall also designate its Chairman.

Sec. 2. The Board, under such regulations as it
may prescribe, shall examine the cases of persons who
apply for Executive clemency prior to January 31, 1975,
and who (i) have heen convicted of violating Section 12 or
6 (3j) of the IMilitary Selective Service Act (50 App.
U.S.C. §462), or of any rule or regulation promulgated
pursuant to that section, for acts committed bhetween
. August 4, ‘1964 and March 28, 1973, inclusive, or (ii) have
received punitive or undesirable discharges as a conse-
quence of violations of Article 85, 86 or 87 of the
Uniform Code of Military Justice (10 U.S.C. §§ 885, 886,
887) that occurred between August 4, 1964 and March 28,
1973, inclusive, or are serving sentences of confinement
for such violaticns. The Board will only consider the
cases of Military Selective Service Act violators who
were convicted or unlawfully failing (i) to register or
register on time, (ii) to keep the local board informed
of their current address, (iii) to report for or subnit
to preinduction or induction examination, (iv) to report for



or submit to induction itself, or (v) to report for or
submit to, or complete service under Section 6(j) of
Such Act. However, the Board will not consider the
cases of individuals who are precludcd from re-entering
ihe United States under 8 U.S. C. 1182 (a) (22) or other
aw, |

Sec. 3. The Board shall report to the President its
findings and recommendations as ‘to whether Fxecutive clemcnby
“should be granted or denied in any case. If clemency is recom-

mended, the Board shall also recommend the form that such
clemency should take, includlng clerency conditioned upon a
period of alternate service in the national interest. In the
case of an individual discharged from the armed forces with

a punitive or undesirable dlscharae, the Board may recommend
to the President that a clemency discharge be substituted

for a punjtlve or undes1rable discharge. Determination of
any period of alternate service shall be in accord with the
Proclamation announcing a program for the return

of Vietnam era draft evaders and military deserters.

Sec. 4. The Board shall give priority: consideration to
those applicants who are presently confined and have been
convicted only of an offense set forth in section 2 of this
~order, and who have no outstanding criminal charges.

Sec. 5. Each member of the Boar& except any member
who then receives otHer compensation from the United States,
may receive compensation for each day he or she is engaged
upon the work of the Board at not to exceed the daily rate
now or hereafter prescribed by law for persons and positions
in GS~18, as authorized by law (5 U.S.C. 3109), and may also
receive travel expenses, .including per diem in lieu of sub-
sistence, as authorized by law (5 U.S.C. 5703) for persons in
- the government service employed intermittently.

Sec. 6. Necessary expenses of the Board may be paid from
the Unanticipated Perscnnel Needs Fund of the Pre51aent or from
such other funds as may be.available.. :

Sec. 7. Necesgary admlnlstratlve services and support may .
‘be provided the Board by the General Services Administration
on a relmbursable basis.

Sec. 8.< All departments and agencies in the Executive
branch are authorized and directed to cooperate with the
Board in its work, and to furnish the board alli appropriate
information and assistance, to the extent permitted by law.

Sec. 9. The Board shall submit its final recommendations

to the President not later than December 31, 1976, at which
time it shall cease to exist.

’

. - GERALD R. FORD
THE WHITE HOUSE,

» September 16, 1974, ' o :', 8h DC 75.10765

E
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THE WHITT HOUSE
FACT SHEET

PRESIDENTIAL CLEMENCY BOARD

I

1
The President has today established by Executive Order a ;
nine member Presidentlal Clemency Board. The Board will |
review the records of two kinds of applicants. First, those j
who have been convicted of a draft evasion offense commltted ‘
between August 4, 1964 and March 28, 1973, inclusive. Second, .
those who received a punitive or undesirable discharge from
the armed forces because of a military absentee offense com-
mitted during the Vietnam era or are serving sentences of
confinement for such viclations. The Board will recommend
clemency to the President on a case-by-case basis. In the
absence of aggravating factors, the Clemency Board would ve
expected to recommend clemency.

When appropriate, the Board could recommend clemency conditloned
upon the performance of some alternate service. In the case of
a military absentee, the Board could also recommend that a

clemency discharge be substituted for a punitive or undesirable
discharge.

The Board has been instructed to give priority consideration to
individuals currently confined. The President has also asked
that thelr confinement be suspended as soon as possible,
pending the Board's review.

The Board wlll consider the cases only of persons who apply be=-

fore January 31, 1975. It 1s expected to complete 1ts work not
later than December 31, 1976.

##HH
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CONSTITUTIONAL AUTHORITY TO PARDON

English Heritage

Article II, Section 2 of the Constitution of the United States reads,
in part, that the President ''shall have the Power to grant Reprieves and
Pardons for Offences against the United States, except in cases of

impeachment.'l/ By the time the Founding Fathers wrote the Constitution,

they could draw upon their knowledge of English and colonial precedents
in order to shape our own national constitution., The First Supreme
Court opinion which considered the President's pardoning power expressly
recognized the important link provided by our English heritage:
,fAs this power had been exercised from time immemorial by the
7 executive of that nationa whose language is our language, and

to whose judicial institutions our bear a close resemblance, we

adopt their principles respecting the operation and effect of

a pardon, and look into their books for the rules prescribing

the manner in which it is to be used by the person who would

avail himself of it., 2/

To properly place and interpret the President's pardoning power, it is
therefore appropriate to trace the development of the pardoning power in
England,

Clemency during the Anglo4Sax0p period, up until the Normal Conquest
of 1066 was extremely vague. The king possessed relatively little power
during this period, for the real authority lay with the clan chiefs, in
whom the authority to pardon was vested. The privilege of pardon was a

~question of power, not yet a problem of law., 3/ Although the king technically

had the authority to pardon, the existence of the right of private vengence

and retaliation, and the oppositibn of powerful nobles combined to confine .
the exercise of the clemency power to those offenses which were committeﬂr
by members of the king's household, or to offenses which posed a personai

threat to the security and authority of the king.4/
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Thé Norman Conquest brought with it the belief that the pardon power

was an exclusive perogative of the sovereign., 5/ However strong this
belief may have been in Norman.poli icallthdught, it rarely was accepted
by the groups coﬁten&ing for power w%.ijth the king,., Other contenders for
the pardoning power includes the gregt earls 6/, the church (through the
use of "benefit of clergy" 7/, and fFPally, parligment. ;
The fourteenth century witneséedta long series of parliamentary attemﬁts
to curtail the réyal power. From tiﬂgito time Parliament enacted laws
restricting the king's po&errto paraon. In 1389, Parliament enacted a law 8/
which provided that no pardon for treason, murder, or rape could be allowed
unless the offense were particularly spgcified_in the pardoh decree. In
tﬁe case of murder, t:h‘I pardon decree had to state whether the mufder was
'é;mmitted by lying in wait, assault, or with malice. According to
Sir Edward Coke, Parliament enacted such a statute in order to curtail the
king's use of his pardon powér when the enumerated felonies were committed.
The king would be less likely to grant a pardon for these kinds of offemnses
if he publicly had to disclos; it. 9/
During the reign of Henry VIII, the full pardon power shifted back to
the King. 1In 1535 Parliament enacted a statute which provided the kind with
the exclusive authority to grént a pardon:
"No person or persons, of what estate or degree soever they be...
‘. shall have any power or authority to pardon or remit...but that the Kings'
~highness, his heirs and successors, kings of this realm, shall have '
the whole and sole power and authority thereof united and knit to

the Imperial Crown of this realm, as of good right and equity it
appertaineth..."10/ '

L2}
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Within two-hundred years folléwing fhis enéctment, Parliament enacted
three import restrictive measures on the kings authority to pardon:
The Habeas Corpus Act of 1679 11/, the Bill of Rights 12/, and the Acf
of Settlement. 13/ .

Section eleven of the Habeas Corpus Act of 1679 prohibited afbitrary
imprisonment and made it an offense -against the King and his govérnment

"to send any subject of this realm of prisoner into parts beyond the seas.™

Any person committing such an offense could not receive a pardon from the
King. The Bill of Rights Act of 1689 prohibited the granting of dispensations,

by declaring it illegal for the Crown to claim its previously claimed.

power of the right to suspend a given law and also the right to disregard

. theflaw in the execution of a particular case, The Act of Settlement,

i

"enacted twelve years later, after the king abused his pardoning power

by shielding his favorites from punishment, probihited the use of pardon in
cases of impeachment, although it did not prohibit its use after the

impeachment had been heard.

In addition to the above limitations on the kings pardoning prerogative,

it is also noted that the King could not pardon anyone who had harmed a
private individual., The King could only pardon offenses against the crown
or the public., 14/ By 1721, Parliament gave itself the authority to

grant pardons.15/

The Kings authority to grant pardons included the right to make such

_pardons conditional. Blackstone pointed out that "The king may extend his

mercy upon what terms he pleases, and may annex __to his bounty a condition,

elther precedent or subsequent, on performance where of the vaiidity of

the pardon will depend, and this by the common law." 16/ st

N




One particular situation where conditional pardons were utilized by
the king was time of var. Dufing time of war, pardons were generously

granted, subject to the condition that the particular individual agreed

to serve one year during the military. 17/ It was not necessary, however,
that the criminal serve in a foreign land in order to secure a pardon
during war time., Securance of the good offices of a nobleman who was in

who
the service of the King overseas and/would testify as to the criminal's

l

|

|

innocence, was sufficient, With the outbreak of hostilities, the King /

needed the support of the lords and bishops, and he was eager to do them ,
\

.a favor, 18/

Banishment was another form of conditional pardon utilized by the King.
;hé ;ndividual being pardoned had to agree to transport himself to some
/foreign country, usually the American colonies, for life, or for a term
of years, 19/ All féloﬁs under death could petition the king for a pardon
on condition of their agreeing to transport themselves to the colonies
either for life or for a speéified term. The usual procedure was for the
king, if he were williﬁg to gfant such a pardon‘on these terms, to require
the felon to enter into a bond himself, and to provide sureties for his
t;ansportatién. 20/ If the offender did not live up to the conditionms,
English juages were williné to hoid that the condition upon which the original
pardon was given w&s broken, with the offender rémitted to his original

punishment of death., 21/

‘



.new charters were written.

.!_ chel/24nug
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Colonial and State Government Py ac,LJ ce Prlor to 1789

As the American colonies bccame oettled, Lhe D’lgllah lcgal conccpts

-of the seventeenth and eighteenth ccntumefs were transplanted to Lhc

22/
new world. Included in these; concepts vas the principle of pardon

- and clemency for criminal offencl“:;:rs. An examination of the colonial

. | il o -
charters reveals that the crown generally delegated the pardoning

|1
po.ver in the oolom.es. However, | thc ultimate individual (s) who could

" grant a pardon pursuant to the ng S delegatlon of authority varied

- from colony to colony, "and saretn}ues changed within a given colony as

¥

In the first Virgi.nia -charter no mention occurs regarding the pardon- |

:mg pover, but in. the secord charter there is granted:

unto_ the|said treasurer and company, and their
successors, and to such Governors, Officers, and
Ministers) as shall be by car Council constituted
£full and absolute Power and autlority to correct,
. panish, pardon, govern, and rule all such the
subjects of us, . . . as shall from time to time
adventure themselves in any Voyage thither . . . .
as vell in cases capital and criminal, as civil,
‘both Marine and other. So alvays as the said
Statutes Ordinances and Proceedings as near as

- conveniently may be, be agreeable to the laws,
Statutes, Gov ; and POlle of this our
realm of England.’ ¢

After Virginia became a royal colony the pardon power was exercised

. by the royal governor until the advent of the American Revolution.

Likewise, in the royal colony of Maine the gbvernor was given'the

- duthority to pardon, remit, and release all offenses and offenders =

PR




farce to pursue the Indiane who had massacred a number- of settlers.

: : ‘,-6-'

28/
Oomcctlcut' s pardonmg

against any of the laws or ordinances.
authority did not rést solely Wi?‘ the royal governor. The Connecticut

charter provided that the Gcnera' AsSanbly, or the major part thereof,

-under thelr camon seal could release or pardon offerders if the

governor and six of the ass1stants were present in such assembly or

_William Penn and other Quakers I::esenr.ed the right of pardon to the
!

parson offended against.- 'I‘he Quakers provided that any person who

! g
should presecute or prefer any mdlctment or information against
| VN
others for any personal injuries or for other cr:.mmal matters  (treason,

\

nurder, and. felony only excepted) should be "master of his own process,

. and have full power to forgive and remit the person or persons offerding

against him or herself only, as well before as after judgment and con-

demation, and pardon and réiﬁit the sentence, fine and imprisonment of
the person or persons offending, be it perscnal or other vhatsoever."

~

The Bacon Rebellion was one of the more significant uprisings in the
colonlal period and 1ts aﬁte.math prov1des an example of the King's use

of the pardom.ng power. Most historians (but not all) v:.ew Bacon as a

patriot who exposed the inept leadership of VJ_rng.a Governor Sir

William Berkeley . In 1676 Nathaniel Bacon formed a volunteer group to

‘attack hostile Indians after Berkeley had failed to organlze a militia

26 /
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;”bu’c the rebel leadeTs had already been put to death.

'oondltlon was added: to be eligible for paxdon, one would have to sub-
“adjudged guilty of treason amd scven of these were hung.”  One of the

- 1
again a quarter-century later as ? part:Lc.lpant in the Wlu.)}\ey Rebellion. |

Berkeley termed Bacon a rebel and! traitor and rcfused to issuc hima

military camission. There was J:h dlscontent with the Bcr}‘eley

administration;‘ Bacon and his s "i:ters believed the king was not

)
propexly informed of the many problens plagumg Virginia and in September

1

1676 they revolted against the Governor. Bacon's forces attacked

| l I : 27 ’ .
Berkeley and drove him from Jamestown, the capltal Bacon died of
:sH L
natural causes in October and the msurrect.lon faltered with the loss
T
of his leadership. Berkeley mounted a force which suppressed the

; 28/
rebellion and he caused 37 of its leaders to be hung. . A royal

commission ‘that had been dispatched from England to look into Berkeley's

,conduc’c. arrived with general pardon for the rebels from Charles II,

2y

l& century passed before another serious uprising occurred. The

War _qf the» Requlation offers further insight into the practice of
elemency J.n the English colonies. WNearly 2,000 North Carolinians, ’
known as "Iéegulators", mounted protests against the laws of Governor
William Tryon. In September 1768 the Governor promised a pardon to all
"Requlators" except the leaders,3gpon the condition that they surrende;‘
and becane law-abiding citizens, ™ Several subsequent Proclamations

were issued by the Govcrnor and in a Proclamatlon of June 1771 a new %

scribe ‘to an oath of allcgianoe Thlrteen of the rebel leaders were
' .3V

leaders of the North Carolina "Regulators“, Herman Husband, surfaced
32/
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Wxth thc outbreak of the Amcncan

8" .
rcvolution colonial governments |

i
' . 2 : c e

|

were replaced by new gtatc‘govern_rxic‘nts.
‘ | /!
‘ |

dépa'x:tment in the state govérﬁxneﬁts had not yet gained the confidence

Because the executive -

of the people, due to the lingering memories of royal governors and

._\'

T
their opposition to colomal rlahts'

anSt state governments provided

i

| .

that the powers of government would be concentrated in the legisla- _

33/

“ture, T Accordiﬁgly, in New Hampshire, Massachusetts,

. _ /
= B . ! Y » - . - .

- Pennsylvania, and Virginia, the pardoning power could be exercised
:nt of the exccutive council.

“only by the governor with the cons

. Vermont,. .= 777 oo . 'provided in its

constitution of 1777 that the par&oning authoriﬁé would be exercised

34/

by the governor and the executive council. . Rhode Island and

. Connecticut made no changes in the

| .
. ] . . . . .321
and rctained their charter form of government for many years.,

radministration of clemency

t

Georgia authorized the governor only to 'reprieve a criminal or,
Bl . . ‘ . - -

suspend 2 fine until the mieeting of the a'ssembly, who may determine

. ) .-
-"\ -

. ‘ . B .. ‘ * 36 . . . .
“thercin as they shall judge I!it. ""_,‘/ Inthe states of New York

- ———— . .
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The President's Grant of authority under the Federal Constitution:

‘By the virtue of English and colonial precedent, . . r. ‘.=

"%, The Founding Fathers had ample precedent to establish

'the' pardoning power for 'the. President. Little debate occurred on

‘ ¢
o

how the power. s_houid be utilized, Part of it was directed at the
_ by ) . ,
suggestion that the President would need the consent of the United

States Senate before he could grant a pardon. That suggesfion was

[ ! .
i - . .
. . . . N . . . 38', . ‘ .
rejected by a vote of 8-1. A journal™ kept by James Madison on
L C . ".\\. . :

. . o
the day. to day proceedings of thé Federal Convention provides the

Ky

following:

o Saturday, August 25th, 1787 )
Mr. Sherman moved to amend the 'power to grant
reprieves and pardons,' so as to read, 'to grant re-

e I R I
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prieves until the ensuring session of the Senate, -
and pardons with consent of the Scnate.'

On the question, --Connecticut, aye, -—1 New
Hampshire, Massachusctts, Pennsylvania, Maryland,
Virginia, North Carolina, South Carolina, Georgia,
no--8, ' § ' .

The words, 'except in cases of 1mpea.chment !
were inserted, nem, con, after 'pardons,’

]
Two days later, on August 27, 1787, a suggestion was made that the
|

President should have the authority to grant a pardon only after
.o i »

. : i .
the offender had been convicted. That suggestion was quickly

withdrawn, however, after an objection was made to it:

/
‘ -

Monday, August 27th, 1787
In Conventlon, -:-Artxcle 10, Section 2, being
) resurned -- i i :
" Mr, L, Martin moved to 1nsert the words, tafter
conviction,' after the words, 'reprieves and pardons.'
‘Mz, Wilson objected, that pardon before conviction
might be necessary, in order to obtain the testimony of
accomplices. He stated the case of forgeries, in which
_this might particularly happen.
. Mr, L. Martin withdrew his motion,

~ Later, 'Edmund Randoli)h of Virginja proposed to add the woxds,

- LY

. Mexcept in cases of treason.” His motion was rejected by a vote

3 a ° . -

of 8-2:_
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S'\turday, Septemiber 15th, 1787 i
" Article 2, Sect, 2, 'Ii > shall have power to grant
reprieves and pardons for bffences agamat the United
States, ! &c. /[ l

Mr, Randolph moved to except 'cases of treason. '
The prerogative of pardon in, these cases was too great
a trust, The President may ‘himself be guilty. The
traitors may be his own instruments.

. Col, Mason supported “t‘he motion, -

Mr. Gouverncur Mpvns had rather there should be
no pardon for treason, than: let the power devolve on the
Legislature. ' !

Mr. Wilson., Pardon is necessary for cases of
treason, and is best placed in the hands of the Execcutive.
If he be himself a party to the gu11t he can be impeached
and prosecuted.

Mr. King thought it would be inconsistent with the
constitutional separation of the Executive and Legislative
powers, to letl the prerogative be exercised by the latter.

A leglelatlve body is utterly unfit for the purpose. They

" are governed too much by the passions of the moment.

In Massachusetts, one assembly would have hung all the
insurgents in that State; the next was equally disposed to
pardon them all [Shays Rebellion]. He suggested the
expedient of requiring the concurrence of the Senate in
acts of pardon.

Mr, Madison admitted the force of obJectlons to the
Legislature, but the pardon of treasons was so peculiarly
improper for the President, that he should acquiesce in
the transfer of it to the former, rather than leave it
altogether in the hands of the latter, He would prefer to
either, an association of the Senate, as a council of
advice, with the President.

Mr. Randolph could not admit the Senate into a
share of the power. The great danger to liberty lay in
a combination between the President.and that body.

Col. Mason, The Senate has already too much power,
There can be no danger of too much leinity in legislative
pardons, as the Scnate mudt concur; and the President
moreéover can require two-thirds of both Houses.

tids
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in thc second place, that i it would generally be
“impolitic beforehand to take any step which might

hold out the prospect of imhpunitys A proceeding of

this kind, out of the usual course, would be likely to

be construed into an ar gumcnt of timidity or of

weakness, and would have ‘;zi tendency to embolden

guilt, R

’l.

Ultimately, the Founding Fadlerﬁi\concluded that there was no need,

i : ¢
. . ) i t . .
contrary to the English practicé,ﬂ_ to curtail the President's

[N

'au'chority to graﬁt pardons, except to one particuiar situation:

o~ |

-

" * “cases of impeachment: As one supreme court decision noted:

-

| .
The framers of our Conshta»mn had in mind no
necessity for curtailing this feature of the kmgs
prerogatlve in transporting it into the American
governmental structure save by excepting cases of
jmpeachment. . « . (Ex parte Grossman, 267 U.S.
87, 113, 45 5. Ct. 332, 334, 69 L,Ed. 527 (1925).
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.+  On thc motion of Mr. lxandolph, -- . '
’ Virginia, Georgia, aye--2; New IIampshnc,
Massachusetts, New Jer scy, Pennsylvania, :
Delaware, Maryland, N01th Carolina, South !
S Carolina, no-~-8; Conncc@xcut d1v1dcd

URE

an argument that the leglslafﬁe,

. 39/
over the pardoning powers:’

i

|

' -./,Th‘éreafter, Ale&;ander Hamilton, in Federalist No., 74 presented

should not have any control

But the principal argument for reposing the power of
pardoning in this case in the chief magistrate, is this:
.+ in seasons of insurrection or rebellion, there are often
critical morn'ents, when 'a well-timed offer of pardon
to the insurgents or rebels may restore the tranquility
of the commonwealth; and whlch, if suffered to pass
ummproved, it may never be possible afterwards to
recall, The dilatory process of convening the legisla-
ture, or one of its branches, for the purpose of obtaining
its sanction, would frequently be the occasion of letting
slip the golden opportunity. The loss of a week, a day,
" an hour, may sometimes be fatal, If it should be
obscrved, that a discretionary power, with a view to.
such contingencies, might be occasionally conferred
upon the president; it may be answered in the first

- place, that it is questionalbe, whether, in a limited
constitution, that power could be delegated by law; and

.
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The Historical Perspective of Clemency :
Chapter I, Constitutional Authority to Pardon

1. U.S. Const. Art IT 8 2, 4 :

2. United States v. Wilson, 32 U.§. (7 Pet.) 150, 160 (1833).

3. Attorney General's Survey of Release Procedures, Vol. III:
Pardon, 27 (1939).

4. Grupp, Same Historical Aspects of the Pardon in England, 7 Am J. Legal
History 51, 53-54 (Jan, 1963) )
Jensen, The Pardoning Power in the American States 1 (1922).
"In cases of flagrant or aggravated injury vengeance was permitted
without waiting for slow redress from law. If any one slew another
cpenly, he was delivered ovér to the kindred of the person slain.
If a man detected anyone with his wife or daughter, or with his sister
or mother, within closed doors, 'or under the same coverlet, he might
slay him with impunity.” See Allen, Inquiry into the Rise and Growth
of the Royal Prerogative in England ( } London.

5. In 1827 See Grupp, Historical Aspects of the Pardon in England, supra
note at 57. Grupp, supra Note 4, at 55.
"As representative of the state, the king may frustrate by his pardon
an indictment prosecuted in his name. In every crime that affects the

public he is the injured person in the eye of the law, and may therefore,

it is said, pardon an offense which is held to have been committed

/" against himself." | See Allen, supra Note 4, at 108.

6. The great Earls obtained the right to exercise a power of clemency
within their jurisdiction. They had the same right as the king to
remit and pardon treasons, murders, and felonies. By the act of 27
Henry VIII, c. 24, the greater part of the privileges that had belonged
to them were taken away. See Allen, supra note 4 at 109.

7. Benefit of clergy "originally . . . meant that an ordained clerk

" charged with a felony could be tried only in the Ecclesiastical Court.
But, before the end of Henry III's reign, the king's court, though it
delivered him to the Ecclesiastical Court for trial, tock a prelimimary
inquest as to his guilt or innocence . . . In time it [benefit of
clergy] changed and became a camplicated set of rules exempting certain
persons from punishment for certain criminal offenses. It was extended

to secular clerks, then to all who could read." -Humbert, -The Pardoning

Power of the President, at 10. It arose out of the church-state
conflict of the twelfth century. It remained in effect until abolished
by statute.

8. 13 Richard II, St. 2C. 1

9. Blackstone, Commentaries, Book IV, p. 401. - To circumvent this statute,

the king claimed that he had the right'to suspend the execution of a
law and to dispense with its execution in particular cases. The use of
the royal dispensing power was fairly coamon. It was apparently intro-

duced into English Law by Henry III in about the year 1252. Parliament,

in the English Bill of Rights enacted in 1689, declared that both of

these alleged powers were illegal. Humbert, supra note 7.at 11, P. Brett,
Conditional Pardons and the Ccmmtatlon of Death Sentences, 20 Modern -

law Review, 131, 133 (1957). A

~
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NOTES
Chapter I, (Contd)

10.

11.
12.
13.
14,

15.

27 Henry VIII, C. 24. It should be noted that notwithstanding this
particular statute, the King's pardoning authority was not absolute.
As previously noted, all those who could claim the "benefit of
clergy" were exempted from criminal responsibility, until it was
abolished by statute in 1827. The institution of sanctuary also
served as an encroachment upon the king's prerogative. If an
offender left the realm, forfeited all of his goods and sulbmitted
to a life of banishment, he could obtain the same effect that a
king's pardon would bestow upon him. See Grupp, Historical Aspects,
supra note 4, at 57-58.

31 Charles II, Stat. 11, c. 2.

1 William and Mary, sess. II, c. 2.
12 and 13 wWilliam III, c. 2.

As Blackstone put it, the king had no power to pardon "where private
justice is principally concerned" under the doctrine of "non potest
rex gratiam facese cum :mgurla at damno alirum" (the king cannot
confer a favour by the injury and loss of others).

Blackstone, Camentaries, supra note at 399. Blacksone also states
that the king could not pardon a coamon nuisance while it remained
unredressed. However, after the abatement of the nuisance, the king
cald remit the fine. Blackstone states that although the prosecution
of a common nuisance is vested in the king so as to avoid multiplicity
of suits, it is, until abated, more in the nature of a private injury
to each individual in the neighborhood. In addition, the king could
not pardon an offense against a popular or penal statute after in-
formation has been brought Once a private individual has brought
swch information he acquires a private property right in his part of
the penalty.

Stephen, New Commentaries on the Laws of England (London, 1903),

Vol. II, p. 370. A pardon granted by Parliament had one particular
feature that a pardon granted by the king did not. A pardon granted
by an Act of Parliament had to be judicially noticed by a court. It
did not have to be pleaded. However, if an individual received a
pardon by the king under the Great Seal, the pardon had to be pleaded
at a particular stage in the proceeding. An individual who failed to
plead his pardon at the appropriate stage could be held to have

- "waived the pardon" and to be precluded from pleading it at a later

stac_lgg. See Blackstone, supra note 10 at 402 and Brett, supra note 10
at 132. . '
7 George 1, ch. 29 (172 ). "The power and jurisdiction of Parliament
is so transcendent and absolutg, that it cannot be confined, either
for causes or persons, within any bounds. It has sovereign and un-
controllable authority in the making, conforming, enlarging, restrain-
ing, abrogating, repealing, reviving, and expounding of laws, concern-
ing matters of all possible dencminations, ecclesiastical or temporal,
civil, military, maritime, or criminal.”




NOTES
Chapter I, (Contd)

16.
17.

18.
19.
20.
21.
22.
23.
24,
25.
26.

27,

/"/.'28 3

29.

- 30.

31.
32.
33.
34,
35.
36.
7.
38.
39‘
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‘Harper & Brothers.

Blackstone, Cammentaries, sup%a, note 10, at 401.

As soon as war was declared, it was the custom to issue a proclamation
in which a general pardon of all hamicides and felonies was granted

to everyone who would serve for a year at his own cost. The terms
were readily accepted, and the king increased his force by a number of
men who would perhaps be inferior to none in courage, though they might
not improve the discipline of the army. The rolls according abound
with instances in which a pardon was alleged for military service,

and allowed without dispute. Grupp, supra note 4, at 58.

See Attorney General's Survey, supra note 3 at -30.

Blackstone, Cammentaries, supra note 10, at 401.

P. Brett, supra note 10, at 134.

Ibid.

Jensen, Pardoning Power in the Colonies, p. 3.

Ibid., at 4.

Ibid., at 5.

Ibid., at 6. .

Nettels, Curtis P. The Roots of American Civilization. New York:
Chitwood, OliveriPerry. A History of Colonial America. New York:

Hale, Nathaniel
Hales House
Morison, Samuel Eliot. The Oxford History of the American People.

The American Colonial Wars. WynneWood, PA:

‘New York: Oxford University Press, 1965.

Powell, William S.; Huhta, James K.; and Farnham, Thomas J., eds.

- The Regulators in North Carolina. Raleigh, NC: State Department

of Archives, 1971.

Van Doren, Charles; and McHenry, Robert., 3ds. Webster's Guide to
American History. Springfield, Mass: G & C Merriam Co., 1971.
Morison.

Jansen.

Ibid., p. 10.

Constitution of New Hampshire, 1784; Massachusetts, 1780, Part 1f,
chapt. ii, Sec. 1, Art. 8; New Jersey, 1776, Part IX; Pennsylvania,
1776, Sec. 20; Virginia, 1776, cited in Jensen, Ibid., at p. 10.
Ibid., at 10.

Ibid., at 10.

Tansill, (ed) Documents Illustrative of the Formation of the American
States, Government Printing Office, Washington, D.C., at 620 (1927).
The Federalist No. 74, at 500 (J. Cooke Ed. 1961) - In Federalist

No. 69, Hamilton sumarized the proposed 82 powers, including the power
to pardon, as "resembl{ing] equally that of the king of Great Britain
ard the Governor of New York." ¥pid., at 464.
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THE HIS'DORICAL PERSP» IVE OF CLEMENCY

Clemency During the I\atlon sv‘ Fomatlve Years

A. Continental Congress Reoarmends Compassion and Mercy
B. Ioyalists - the Early- Dls|senters
C. Washington |
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" CLEMENCY DURING THE NATION'S FORMATIVE YEARS | "

Continental Congress Recamends Compassion and Mercy

- An early offer of Congreésional pardon is recorded in
‘the Journals of the Continental Congress, April 1778. The

offer was directed toward Ameiicans who had jdined the British

forces.
) T _ i
The Resolution prompted Thomas Jefferson, then a member of

the Virginia House of Delegates, to introduce a Bill offering

"full and free pardon" on 13 Méy 1778% ‘Jefferson's Bill was

practically a verbatim recitation of the April Resolution that

" had been issued by the Continental Congress. In writing to

Rich rd Henry Lee on 5 June 1778, Jefferson advised "We (the

J

Virginia House) passed the bill of' pardon, recommended by

Congres;, but the Senate rejected it"2  The probable cause of
failure to pass in the Virginia Senate was the unrealistic cut-
off date; "penitents” béing required»to retufn by 10 June to be
eligible for pardon;_ Jefferson's "Bill Granting Free Pardon to
‘Certain Offenders” is quoted in its entirety:

" Whereas the Américan Ccngress by their resolution
passed on ‘the 23d. day of April last past, reciting that
persuasion and influence, the example of the

- deluded oxr wicked, the fear of danger or the calamities
of war may have induced some of the subjects of
these states to join aid, or abet the British forces
in America, and who, tho' nogldesirous of returning
to their duty, and anxiously wishing to be recéived .
and reunited to their country, may be deterred by the
fear of punishment: and that the people of these




and transgre551

.. At

the Américan populace chose to support the King; they were called
Loyalists or Tories.
Loyalisﬁs to take aﬁ oath of loyalty‘;o.the United States.
to renounce the King and swear allegiance to the United States often
tesulted in fine, imprisonment, loss oﬁ,civil rights, or éonfiscation
of priyate property.

. , 4 . E
of hanging a few prominent Loyalists! ‘ [

L

‘o |
|
states are ever more ready to reclaim than to
abandon, to mitigate than|to increase the horrors
of war, to pardon than to,punlsh offenders: did
recommend to the 1eglslatures of the several states

" to pass laws, or to the executive authority of each

state, if invested with sufficient power, to issue
proclamations, offering pafdon, with. such exceptions,
and under such llmltatlons ‘and restrictions, as they
shall think expedient, to such of their inhabitants
or subjects, as have lev1ed war against any of these
states, or adhered to, alded or abetted the enemy,
and shall surrender themselves to any civil or
military officer of any of these states, and shall
return to the state to which they may belong before the
10th.day of June next: and did further recommend to the
good and faithful citizens of these states to receive
such returning penitents with compassion and mercy,
and to forgive and bury in oblivion their past failings
e,
’ .

’Be it therefore enacted by the General assembly
that full and free pardon is hereby granted to all
such persons without any exception who shall surrender
themselves as aforesaid, and shall take the oath of
fidelity to this Commgnwealth within one month after
their return thereto.

]

H

Loyalists—The Early Dissenters .

the time of the Revolutionary War, a significant portion of

Y
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Tt became common practice to require suspected

Refusal

Even Washington is- sald to have been in favor
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others permanently settling outsid ‘the United States. The majority
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Sentiment against Loyalists was sopronounced that many voluntarily

decided to leave their homes; some going into temporary exile,
« ‘ !

. : : ! vhile
of Loyalists who left the United St;tes chose Canada, a smaller

number selected Great Britain or the West Indies.

The Peace Treaty of 1783 whichtgranted independence to the
& . .

thirteen United States attempted toﬂend disharmony between the

‘Loyalists and those who fought for independence. Article V of the

Treaty stated in part:

It-ié agreed that the Congress shall earnestly recommend it
to the legislatures of the respective states, to provide for

" the restitution of Fll estates, rights and properties which -
‘have been confiscated,...and that Congress shall also earnestly
recommend to the several States a reconsideration and revision
of all acts or laws regarding the premises, so as to render

. the said laws or acts perfectly consistent, not only with justice
and equity, but with that spirit of conciliation which, on the
return of the blessings of peace, should universally prevail.
(emphasis added)

Article VI of the Treaty further provided:

. _ ‘ NO '
That there shall bef®future confiscations made, nor any
prosecutions commenced against any person or persons for,
or by reason of the part which he or they may have taken
in the present war; and that no person shall, on that account
suffer any future loss or damage, either in his person,
liberty or property; and that those who may be in confinement
on such charges, at the time of the ratification of the
tréaty in America, shall be immediately set at liberty,.
and the prosecutions so commenced be discontinued.

e ' : i
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While perhaps as many as 80,000 Loyalists left the States,
their decision to migrate was a voluntary decision. A far larger

‘number opted to remain in the states and many Loyalists who chose

self-exile later elected to returnﬁ

&>

Animosity towards the Loyalists was not wholly abated'by a

texmination of the fighting;‘ But the passage of time, the tremendous

¢hallenge of building a new nation, and the common heritage of the

early Anglo-Americans served to cool tempers and prombte the "spirit]

of conciliation" which had been promised in the Paris Peace Treaty. |

Americans of the 1770's and 1780‘5—-revolq:}ionaries and counter-

revolutionaries alike--shared too many common beliefs to become
.permanently estrangéd from one another. The dissonance of the 1770's
gave way to unity of'purpose after Great Britain acknowledged the

independence of the United States.

Washington

 The patdoniné power of the Presidént was firsf
exercised by George Washington in his.dealings with the
insurréctionists of Western Pennéyl&éﬁia.-zMany of the
Western Pennsylvania ﬁountain men éperated‘stills to produce

~corn whiskey and they objected to the attémpgé of Federal

revenuers to. collect an excise tax on the Qﬁ?ékey they distilled.

— . - . . . ». ! S ‘f‘,“ - .
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Their opposition to the tax grew into an armed rebellion in
which the home of the District Inspector of Revenues was set

' 7 - s
ablaze. Treasury Secretary Hamilton urged prompt and firm

: action against the rebels, action that would clarify and

strengthen the authority of the Federal government.

. Washington called for an end to the insurrection in a

Proclamation issued 7 August 1974:

...I....do_hereby‘command all persons being insurgents...,

on or before the lst day of September next to disperse and

‘ _ o 9
retire peaceably to their respective abodes.....

' The unrest continued and Washington found it necessary to
E [ ‘

mount an expedition against the rebels. (The Federal govern-

{

' ment's reaction to the Whiskey Rebellion brought a tangential

issue to light——the'merits_of a standing army versus the merits
of a militia that could be Federalized or could provide
volunteers in time of need.) 1In a second Proclamation, issued

25 September 1974, Washingtoh stated:

«...the moment is now come when the overtures of
forgiveness, with no other condition than a sub-
mission to law, have been only partially accepted;
when every form of conciliation not inconsistent
with the being of Government has been_adopted without
effect,.... -
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. The President accepted his title of Commander-in-Chief
: g . : -

' literally; he took to thélfield, traveling to Carlisle,

Pennéylvania to see first hand the troops that were being
b
. 4

- formed for the trek across the Alleghenies and into the

|
H . ‘ s
Western counties of Pennsylvania. The encounter vetween .-

the rebels and the Federal forces was rather anti-climactic,

the rebels melted away upon the épproach of the Federals.
i .
In his third Proclamation relating to the Whiskey
f -
Rebellion, President Washington on 10 July 1795, granted

i

“a "full, free and entire pardon" to all insurrectionists
‘ T ) .

except'those.dnder indic?ment;-wThe-two ringleaders of the
rebellion were convicted of treason but were subsequently

pardoned by the President.

In explaining to Congress his use of the President's

constitutionally derived pardoning power, Washington said

*For though I shall always think it a sacred duty

to exercise with firmness and energy the Constitutional

powers with which I am vested, yet my personal feeling
is to mingle in the operations of the government every
degree of moderation and tenderness which the national
justice, dignity, and safety may permit."

~ T
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Like Washington, President Adams enc:untered a group of ~rebeilious

Pennsylvanians during his tenure in offi e. The trouble began when the

|

Federal Government attempted to collect $237 000 from Pennsylvanlans by levying
12

‘a tax against houses, land/and negro slaveb.
John Fries, an auctioneer well-known| in the community, was the principal
-

!
agitator and the calamity came to be known as Fries' Rebellion. Fries had
served with the troops that put down the Whiskey Rebellion but he now found
. ; "
himself opposing the Federal .Government.

. The beginning of the Fries Rebellion is recounted in Adams' Proclamation
of 12 March 1799 commanding the insurgents 'to. disperse and retire peaceably':
,’...the said persons, exieedlng one hundred in number and armed and

arlayed in a warlike manner, ...having impeded and prevented the

commissioner...by threats and personal injury, from executlng the said
laws... ! :

"In his 3 December 1799 address to thé'Siith‘Cdngresé; ?reeident“AdEms
teported further on the Fries Rebellion:

...the people in certain counties of Pennsylvania (having) openly
‘resisted the law directing the valuation of houses and lands... 4
it became necessary to direct a military force to be employed....1

After the insurrectionists had freed prisoners taken by the US Marshal,
Fries was arrested by Federal ttoops and charged with treason.: He was found

guilty and a death sentence was imposed. President Adams, however, pardoned him,

By his Prod lamation of 21 May .1800, President Adams pardoned all
. A ¢

insurrectionists except those then under ind’-tment or standing convicted. Adams

stated that future prosecutions were unnecessary since 'peace, order, and
- submission to the laws of the United States were restored,,..the ignorant,
misguided and mlsinformed counties (having) returned to a proper sense of

" their duty," 16 . E . . | LT =
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Jefferson i

' Although Washington pardoned participants in the Whiskey Rebellion
and Adams jissued pardons to certain Pennsylvania insurrectionists,
Thomas Jefferson was the firsf US President to grant a pardon to

military deserters., Desertion from the Continental Army had been
| in the post-war era
' rampant throughout the Revolution but/neither Washington nor Adams

ordered action against war-time deserters.
On 15 October 1807, Jefferson offered deserters full pardon in
exchange for their surrender to the military and return to duty.

The Proclamation in its entirety reads:

- -

A Whereas information has been received that
a number of individuals who have deserted
from the Army of the United States and
- gsought shelter without the jurisdiction
“thereof have become sensible of thejr -
offense and are desirous of returning
to their duty, a full pardon is hereby :
proclaimed to each and all of such individuals
as shall within four months from the date
hereof surrender themselves to the commanding
officer of any military post within the
‘United States or the Territories thereof.

Twelvo days after signing the Proclamation, in his Seventh Annual
Message to the Senate and H0qoo of Répresentatives, Jeffefson
cited ci?cumsténceé which "seriously threatened the peace of our
‘countryu“ls Thus , it may be conjectured that Jefferson offered
the pardons as a means of building up the size of the Army in a

time of natiomal peril.

e e et
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Jefferson's inclination to favor clemency for desertérs is reflected
) : &

in a letter he wrote to General Washington in the spring of 1775 suggesting |

_ a pardon for a Revolutionary‘War soldier who had voluntarily turned himself

o e e s TR

over to Army authorities.

The bearer Horseley enlisted for 2 years. . . . In the winter
_ now past, and before his time was out, he was unfortunate enough
; _ to desert from the service... I let him know that ...if he would
i . . come in T would venture to state the fact to your excellency that
he might have all the benefit which a voluntary return to duty and
resignation of his life into your hands would give him, and could
not help hoping he would obtain your pardon if it could any way ]
P square with the rules you may have laid down....Having now discharged |
: . my promise and returned I hope a good soldier to the uselgf his
' country; the residue remains with your excellency.

+ Madison B e e

i

\

In 1812 tﬁe UnitedVStétés was ill;prépéred to go té‘waf. Thé Afmyvv

 ranks were so insubstantiai in nuﬁber'as to be an almost totallfiimpdtent
gorc;. The defense poiiéy of the new nation had been the maintenance of
. S ,a.small standing Army with the thought that, in time of actual war, the
militia would be used; ‘But many governors were hesitaht to order out their
troops for participatién in "Mr, Madison's War'; a war they violently opposed.
The New Englahd States took fhe position that the militia were available as
a Federal force only fof the purposes of suppressing insurrection or repelling
invasion. As they understood the Constitution, the militia should not be
mobilized to participate into a foray into Canada. For the first time in our

.Nétion'é history, the idea of drafting men into the Army was proposed, but
. y ¢

' Daniel Webster and others spoke our forcefully égainst involuntary inductions.
N .!M

3 . The anti-war faction lost the national elections of December, 1812 and
. President Madison was re-elected. With many Governors refusing to call out

P | ' the Militia, and with Congress unalterably oppoéng td'conscriptiﬁg an Army,

e

it became necessary to offer land bountiés to entice enlistments. This had the
unfortunate result of céusing soldiers to desert and then reenlist in another

\{ regiment under another name in order to collect another bounty,

T O A . e | -
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Madison issued three amnesty proclamatxons that may have been intended

to return deserters to duty so that they could participate in the war with

e e a1

Great Britain, These proclamations,--issued 7 February 1812, 8 October 1812, and 17 Jund

1814~--were granted with the'understanding that the deserters had 'become

’l ) w21

.sensible of their offense and desirous of returning to duty. To receive

i

patoon, deserters were requiredAto;surrender at a military post.
6 . The Army had been accustomed |to deaiing'harshlyAwith apprehended deserters.

Just 10 days before Madison's 17 June 1814 pardon of deserters, Brigadier General:

9

Winfield Scott (at 27, the youngest general in the Army) had caused his troops

" to witness the execution of'soldlers who had been convicted of desertion and

sentence&to death. General Scott apparently thought that forcing his troops

to witness this punlshm nt would remove the_ temptation to desert The 5 deserters,

, under death sentence were ‘placed next to open coffins and newly dug graves. The
volley of fire by  the appointed executioners killed 4 of the deserters. It had

a ,
been earlier decided the fifth--a teenager--would be spared and no live rounds
| 22 SR -

were aimeéd at him.
In.December 1814, Massachusetts put out abcall for the New England States
to'pafticipate'in a secret meeting that had as one of its purposes an earnest
discussion of secession._ This meeting came to be known as the Hartford
-Convention. Immedlate secession was quickly ruled out and commissioners were
named to proceed to Washington to discuss th~ Report and Resolutions of the
Convention with President Madison. Many of those attending the Convention

believed that if Congress failed to respond adequately to the demands of the

Convention, secession would then take place.
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- While enroute to Washington, the| Commissioners learned of Jackson's

- f/”f/ Victory at New Orleans and, arriving}in Washington, word reached them of the

.lTreaty.of Ghent. With the United States having avoided defeat and with peace
i i .
. e .
at hand, the commissioners could only;gbandon their mission. One of the
i [ : _
resolved clauses of the Report;is of especial interest:

M [
That it be and hereby is recommended to the legislatures of
. the several states representéd in this Convention, to adopt all

such measures as may be necessaryiefectually to protect the
citizens of said states from the operation and effects of all
acts which have been or may be passed by the Congress of the
United States, which shall contain provisions, subjecting the
militia or other citizens to forcible drafts, conscriptions,
or impressmenti4 not authorized by the constitution of the
United States. : :

!

' ‘Madison issued a fo{rth amnesty proclamation on 6 February 1815, The

, |
it is specifically addressed to Jean Lafitte's pirates:

. . .provided, that every person claiming full benefit of this
pardon in order to entitle himself thereto shall produce a
certificate in writing from the governor of the State of
Louisiana stating that such person has aided in the defense
of New Oreleans and t g adjacent country during the invasion

« thereof as aforesaid.

While most amnesties have dealt with war dissenters, Madison amnestied
" pirates who came to the aid of their country. Lafitte's men had spurned a cash

offer by the British, choosing instead to join with General Jackson at the

Battle of New OF 'leans.- . @
w :
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.1815 Proclamation is unique with respect to the class of offenders pardQn§d7;.‘“>.
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. militéry deserters in 1830. Jackson's action was prompted by Congressional

Jackson

President Andrew Jackson exqended a form of Executive clemency to

P

repeal of the iaw imposing the death penalty for peacetime desertion. War

!

Department General Order Number 29, issued by Secretary of War Eaton on 12

June 1830, provided that deserters under sentence of death and all deserters

remaining unapprehended were to.be discharged from thé Army and barred

. i ’ t ) . E |
from future enlistment. Personnel who were under arrest for desertion were .

to be returned to duty. An ekcerpt from the General order suggests that

forgiveness, compassion, and generosity were not the most compelling

'~ motives underlying the Executive clemency to deserters not then under

'ﬁdlitany control: ]

|
}

f

It is desirable and'higﬁly important that the

ranks of the Army should be composed of

respectable, not degraded, materials.

Those

who can be so lost to the obligations of a

soldier as to abandon a country which morally

- they are bound to defend, and which solemnly

they have sworn to serve, are
. should be confided in no more.

' ‘The spirit of reconciliation generally found in acts of Executive clemency

is absent from Jackson's Order.

characterized as unworthy and undeserving of redémption through subsequent

military service.

Rather, the deserters still at large were

-

%ﬂ¥orthy, and

- e
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