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'APPENDIY J

THE HISTORICAL PERSPECTIVE OF CLEMENCY

I. CONSTITULIORAL AUTHORITY TO PARDON

(There are no changes to Chapters IT through V, Appendix J)
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they could draw upon their knowlédge of English and colonial precedents

Court opinion which considered the President's pardoning power expressly

CONSTITUTIONAL AUTHORITY TO PARDON )

English Heritage

| Artiéle.II, Secfion 2 of the Constitutién of the United States reads,
in part, that the President '"'shall have the Power to grant Reprieves and
Pardons for Offenées against the United States, except in-cases Af

impeachment.'l/ By the time the‘Founding Fathers wrote the Constitution,

in order to shape our own national constitution. The First Supreme

recognized the important link provided by our English heritage:

. ~As this power had been exercised from time immemorial by the
/" “executive of that nationa whose language is our language, and
to whose judicial institutiofns ocur bear a close resemblance, we
adopt their principles raespecting the operation and effect of
a pardon, and look into their books for the rules prescribing
the manner in which it is to be used by the person who would
avail himself of it., 2/ ; ' .

To properly place and interpéet the President's pardoning power, it is
therefore appropriate éo trace the de§elopment of the pérdoning power in
England, |

Clemency during the Anglo-Saxon period, up until the Normal Conquest
Aéf_1066 was extreﬁely vague. The king poséessed relativeiy little power

.during this period, for the real auéhority lay with the clan chiefs, in
whom the authority to pardon was vested. The priﬁilege of pardon was a

_question of power, not yet a problem of law. 3/ Although the king technically

had the authority to pardon, the existence of the right of private vengence

and retaliation, and the opposition of powerful nobles combined to confine
the exercise of the clemency powver to those offenses which were committed
by members of the king's household, or to.offenses which posed a personal

threat to the security and authority of the king.4/
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Thé Norman Conquest brought with it the belief that the pardon power

was an exclusive perogative of the sovereign. 5/ Howéver strong this

*

belief may have been in Norman ﬁoli‘i
. [ ;
by the groups contending for power with the king. Other contenders for

cal thought, it Jarely was accepted

the pardoning power includes the greﬁt earls 6/, the church (through the

use of 'benefit of clergy" 7/, and f%nally, parliament.

] |
The fourteenth century witnessed a long series of parliamentary attempits

[
PR
I

to curtail the réyal power. From tiﬁg‘to time Parliament enacted laws
restricting the king's po;er to par&én. In 1383, Parliament enacted a law 8/
which provided that no pardon for treason, murder, or rape could be allowed
unless the offense were particularly spgéifiediin the pardoh decree, In

the case of murder, the pardon decree had to state whether the murder was

-

./. 1.
-committed by lying in wait, assault, or with malice. According to

Sir Fdward Coke, Parliament enacted such a statute in order to curtail the

king's use of his pardon power when the enumerated felonies were committed,
i i

The king would be less likely to grant a pardon for these kinds of offenses

_ if he publicly had to disclose it. 9/

' During the reign of Henry VIII, the full pardon power shifted back to
the King. In 1535 Parliament enacted a statute which provided the kind with
the exclusive authority to grént a pardonf

"No person or persons, of what -estate or degree soever they be...

. shall have any power or authority to pardon or remit.,.but that the Kings'

highness, his heirs and successors, kings of this realm, shall have ‘
" the whole and sole power and authority thereof united and knit to

the Imperial Crown of this realm, as of good right and equity it
appertaineth..."10/
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imprisonment and made it an offense against the King and his government

Within two-hundred years following this enactment, Pa%liapenf enacted

three import restrictive measures on the kings authority to pardon:

The Habeas Corpus Act of 1679 li/, the Bill of Rights!lgl, and the Act
of Settlement, 13/ .

Section eleven of the Habeas Corpus Act of 1679 prohibited arbitrary

"to send any subject of this realm of prisoner into parts beyond the seas."

Any person committing such an offense could not receive a pardon from the

King. The Bill of Rights Act of 1689 prohibited the granting of dispensations,

by declaring it illegal for the Crown to claim its previously claimed !

|

: !
power of the right to suspend a given law and also the right to disregard

. thejiaw in the execution of a particular case. The Act of Settlement,
/" I

“enacted twelve yeérs later, after the king abused his pardoning power

-

by shielding his favorites from punishment, probihited-;he use of pardén in
cases of impéachment, althoughlit di? not prohibit its use after the
impeachment had been heard, - | |
'in addition to the above limitations on the kings pardoning prerogative,

' it'is also.noted that the King could not pardon anyone who had harmed a
private individual. The King.could only pardon offenses against the crown
_6r the public. l&) .By'1721, Parliament gaQe itself the ;uthority to

grant pardons.15/ | o

The Kings authority to grant pardons included the right to make such

_pardons conditional. Blackstone pointed out that "The king may extend his

. mercy upon what terms he pleases, and may annex . to his bounty a condition,

either precedent or subsequent, on performance whére of the vaiidity of

the pardon will depend, and this by the common law.," 16/




e e —— i oot e 2t e i e

-innocence, was sufficient. With the outbreak of hostilities, the King

.a favor, 18/

/

- One particular situation where conditional pardons were ﬁtilized.by
the king was time of war. During time of war,.pardons were generously
granted, subject tq the eendieion that the particular indiGidual agreed
to serve one year during the military. 17/ it wae'not necessary, however,
that the criminal serve in a foreign land in order to secure a pardon
during war time, éecurance of the good offices of ; nobleman who was in

. - -who
the service of the King overseas and/would testify as to the criminal's

needed the support of the lords a@d bishops, and he was eager to do them

Banlshment was another form of conditional pardon utilized by the King.

The 1ndlv1dua1 belng pardoned hadf to agree to transport himself to some

'forelgn country, usuaily the Amerlcan colonies, for 11fe, or for a term

of years. 19/ All felons under death could petition the king for a pardon
-
on condition of their agreelng to transport themselves to the colonies

either for life or for a spec1f1ed term. The usual procedure was for the

king, if he -were willing to grant such a pardon on these terms, to require

the felon to enter into a bond himself, and to provide sureties for his

transportation., 20/ If the offender did not live up to the conditions,
Engiish judges were willing to hold that the condition upon which the original

pardon was given was Broken, with the offender remitted to his original

punishment of death, 21/ ' -

- o e
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Colonial and State Government Practice Up Until the 178:9 A

As the American colonies became settled, the English legal con-

ceptions of the seventeenth and eighteenth centuries were trans-
22/ .
planted to the new world, ™  Included in these concepts was
|
the principle of pardon and clemency for criminal offenders.

. In most of the colonial charters the king delegated his authority to

¥

j | |

A grant pardons, However, th(_: ultimate individual(s) who could

i
!
|

l _ .

grant a pardon pursuant to the King's delegation of authority varied
|
| !

from colony to colony, and sometimes changed within a given
colony as new charters were written. For instance, in the first

" Virginia charter of 1606 no mention occurs regarding the pardoning

power, but in the second charter of 1609 there is granted:

-~
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"until the said treasurer and company, nud their
successors, and to such Governors, Ofﬁé,ers, and
Ministers, as shall be by our Council constituted

full and absolute Power and authority to c}orrect,

punish, pardon, govern, and rule all suchl the subjects
ofus, . . . as shall from time to time adventure them-
selves in any Voyage thither . . . . as well in cases
capital and criminal, as civil, both Marine and other,

So always as the said Statutes Ordinances and Proceedings
as near as conveniently may be, be agreeable to the Laws,
Statutes, Government, and Policy of this our realm of
England. "21/ e

|

|
The third Virginia charter written in 1612 contained no reference

to the pardon powér. When this charter was annulled by writ of

quo Warraﬂto in 1624 Virginia became a royal colony and the pardon

| |
power from then on to the American Revolution was exercised by

24/
the royal governor, ™. '! ‘
When Maine became a royal colony in 1639 Sir Ferdinando Georges
and his successors were given the authority to pardon, remit, and

LN

release all offenses and offenders against any of the laws or
25/

1677 Maine was purchased by the Massa.chusetts Bay Company and

became incorporated into that colony. It remained a part of

Massachusetts until 1820,
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Connecticut did not receive a charter until 1662, . This charter
. . ' !
provided that the General Assembly, or the major part thereof,
: : | -

|

under their common seal could release or pardorﬁ! oifenders if the

|

governor and six of the assistants were present in such assembly

or court., Unlike Virginia and Maine, Connecticut's pardoning

authority did not rest solely with the royal governor. The General
Assembly was given the authority to pardon offenders as long as

26 /
the governor and six of his assistants were present, ™

~

i
i
i

The Carolinas received their first charter in 1663, 'fh.e Lord
proprietors were given the Tauthozf‘ity:to remit, reiease, pardon,

and abolish, whether before judgment or after, all crimes and
offense.s of every character against the laws of the colony., In

1665 the proprietoré grantéd the settlers yvho had settl-ed in

Carol%lla a go{/"ernment through an instrument known as "Concessions

and Agreements of the Lord Proprietors of the Province of

" Carolina. ! Under this instrument, the governor and council, after
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an individual was condemned could 'repri'eve a case for cause until
the case with a c§py Qf‘ the whole tr,ial proceedings. could be presented
to the proprietors who would either grant the individual a pardon or
f:ommand execuﬁon of his sentence,

A new charter was granted to the lord proprietors in 1665 in which

P {
1

the pardon power remained as it was in the first charter, 'Later,

L L A e e

when the Carolinas became royal colonies the pardon power became |

1

lodged in the hands of the royal governors. il

In 1664 The Duke of York wals granted New York. In this same year,

- |

the Duke transferred to Lorci| Joln Berkeley and Sir George Carteret
!
that part of his domain which now comprises the State of New Jersey.
| .
\ These proprietors set up a government in the same year, allowing

i

- the governor and his council to issue reprieves to condemned

'

offendors until the case could be presented Wlth a copy of the entire
Lo .

trial proceedings to the proprietors who would either pardon or

- 28/ T~
command the execution of the sentence,

27 - }
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Sometime later, Berkeley and Carteret divided their original

h s

Penn and other Quakers. The Quakers iarovided that any person

holdings., Berkeley sold his share,‘ the western part, to William ‘ \
I
|
i

who should prosecute or prefer any indictment or information

against others for any pefsoﬁal injuries or for other criminal ‘
maftters (treason, murder, a;qd felony only excepted) should be j
;

i
i
i

"master of his own process, and have full power to forgive and remit

the person or persons offending against him or herself only, as well

before as after judgment and’ condemnation, and pardon and remit

the sentence, fine and imprisonment of the person or persons

29/
offending, be it personal or other whatsoever, '™

 On August 6, 1680, the Duke of York made a second grant for both
the land and government of West Jersey to William Penn and five

other persons, This grant included the authority to grant pardons

e

and other forms of clemency. In March 14, 1682, ale Duke of York

granted the pardoning power to twenty -four proprietors in East

L ]
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|
I
¥

Jersey. In the following year they set up a government known

|

|

as the Fundamental Constitutions ‘;fTor the Province of East New
.

. N
Jersey which provided that the povx‘{er of pardoning should never
i

be made use of but by the consent of ecighteen of the proprietors

‘or their proxics., In addition, the governor, with four proprietors

who were to be judgeL of the Court of Appeals, could repriéve any
person after the day of execution had been set, not to exceed one
month, In 1702 the proprietors of East and West Jersey surrendered
their '"pretended right of Government'' to the governor and from

p-4

then on the exercise of clemency was vested in the royal governor.—

In New Hampshire, before it became a royal colony, it was provided

that in all criminal cases where the punishment extends to the loss of

LY

L0

-
30/ -



|
life or limb, wilful murder only excepted, the person convicted shall

\
cither be sent to England with a statement of his case, or execution -
; :
|
|

.

of sentence was upheld until the c%.ise could be reported to the {
H ‘
Privy Council and a decision reached, When New Hampshire became

a royal colony the pardon power was vested in the same governmental

f : . 31y

i
H

‘authority 2s in other royal colonies.

-

In 1681 William Penn received from Charles II a charter for the

province of Pennsylvania., Included in this grant was a delegation to
i

the proprietor and his heirs of full power to remit, release, pardon,

and abolish, whether before judgment or after, all crimes and

offenses with the exception of treason and wilful and malicious

Y

murder. For these particular offenses, the proprietor could only

.

grant reprieves until the royal will could be determined,” From then

i ‘ ‘on until the American Revolution it appears that the granting of

L}
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clemency was placed in the hands of the E;(ecutiv‘ Council of the
province. Delaware, also :.x‘cquired by William Penn, in 1682,

} _ |
contained the same plan for administering clerrlenéy that existed in

32/ ;
Pennsylvania, |

The Georgia charter granteé in 1732 conferred authority upon the
corporation to '"sell, impose, and inflict reasonable pains and penalties
upon offenders, and to mitigate the same as they or the major part

of them present shall see requisite."  When Georgia became a royal

| /
colony this power reverted to the c:rown.':mL

| !
| !

In general, it can be said from an examination of the above colonial

charters that the crown delegated the pardoning power in the

colonies, This power was lodged in the hands of an executive

authority, which varied from the propriétor himself or to a group of

proprietors. In the so called royal colonies the proprietor usually

could not grant pardons for treason and wilful and malicious

34/

murder.” ~ In these instances they could'only empower to grant

L3

rcprieves until the royal will could be determined.
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With the outbreak of the American revolution colonial governments

were replacedA by new state governments. Because the executive
department in the state governments had not yet gained the confidence
of the people, due to the lingering memories of royal governors and

their opposition to colonial rights, most state governments provided

that the powers of government‘v would be concentrated in the legisla-

i
i
i

35 o ‘
ture, ™ Accordingly, in New Hampshire, Massachusetts,

4
i
{
i

Pennsylvania, and Virginia, the pardoning power could be exercised

only by the governor with the consent of the executive council,

! .

-

Vermont, although not one of the original states, provided in its

{

constitution of 1777 that the pardoning authority would be exercised

36/
by the governor and the executive council, Rhode Island and

Connecticut made no changes in the administration of clemency

37/

and retained their charter form of government for many years,
. .
Georgia authorized the governor only to 'reprieve a criminal or

suspend a fine until the meeting of the assembly; who may determine

' /
therein as they shall judge fit, “3_8‘ Only in the states of New York

1
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' Delaware, Maryland, North Carolina

i
)
|
1

|
.
I

l
|
|
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3/
pardon authority ve sted in the governor alone. :

.
. .

, and South Carolina was the

- The President's Gr ant of author 113'(‘ wnder the ¥ cdc.ral Consl. 1fm10n

By the virtue of Enghsh and colonlal pre’*edzmt, :

? .

. Va
- -

.‘.—-

- .

-

-

-

i

‘

|

|

¢
3

. how the power. shouid be utilized,

‘ I

Part of it was directed at the
“t

A
B TR I

, The Founding Fathers had éun’ple preccdent to establish

3 the pardoning power !lor the President. Little debate occurred on

.suggesf:lonithat the President would.ne_c:d the consent of the United

States Senate’ before he could grant a pardon.
|

rejected by a vo%e_of 8-1,

.
.

follo\viﬁg: )

¥\

Saturday, August 25th, 1787

|

A journal™ kept by James Madison on
\.\- . )

1Y

That suggestion was

the day. to d_ayiprocecdin'gs' of the Federal ‘Con%/'ention provides the

" Mzx, Sherman moved to amend the ! power to grant

repricves and pardons,' so as to read, 'to grant re-

*
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\ Pricves until the ensuring sl*s‘sion of the Scnate, -
and-pardons with consent of/the Scnate. '

On the question, --Connecticut, aye, --1, New
Hampshirc, Massachusctts, Pennsylvania, Maryland,
Virginia, North Carolina, South Carolina, Georgia,
no--8. I E ll .

The words, 'except in cases of impeachment, '
were inserted, nem, con.,af{ffl,er pardons,’

. B I ] ,
e Two days later, on August 27, 1787, a suggestion was made that the

3

Pxésidentvshould_ have the authority to grant a pardon only after
-, ) i ‘ A . L . .

the offender had been | conv: cted. 'I‘hat suggesfnon was quickly

- R

- " ' N .‘ l

7 o ro .

. !

- T w;thdrawn, however, after an obJect'on was made to 1t
o M . < 1

- . : ) : IR _i ‘

N
: Monday, August 27th, 1787 ,
I Conventlon, -‘-Artxcle 10, Section 2, being

resumed ) e
Mr, L Martin moved to 1nsert the words, lafter
. © conviction, ' after the words, 'reprieves and pardons,'

‘Mr., Wilson objected, that pardon before conviction
might be necessary, in order to obtain the testimony of
accomplices, He stated the case of forgeries, in which

" this might particularly happen. .
. Mr, L. Martin withdrew his motion,

© Later, 'Edmiund Randolf)h of Virginia prop‘oséd to add the words,

A)
. .

- Wexcept in cases of treason,! His motion was rejected by a vote

© o of8-2: . ‘ e
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' S'Iturddy, < -ptcmbcr 1:>tp ?8" i
" Article 2, Sect, 2, 'Hg shall have power Lo grant
.. xcprieves and pardon., for of;cnces agamat the United
“States, ' &c, /l : .
Mr. Randolph moved to except tcases of trcason. !
The prerogative of pardon in these cases was too great
a trust. The President ma‘y ‘himself be guilty. The
traitors may be his own instruments,
‘ . Col. Mason supported the motion, -
. 'o. x ) ) _ Mr, C-ouverncm Mp*ns had rather there should be

‘ . no pardon for tr eason, than let the power devolve on the
" Legislature, ' i

‘ . Mr., Wilson.: Pardon is necessary for cases of
i - treaéon, and is best placed in the hands of the Exccutive.
- ‘ - I he be himself a party to the glult he can be impeached
" - and prosecuted.
' < Mr. King thought it would be inconsistent with the
./ P constitutional separatlon of the Executive and Leglslatlve
. powers, to let the prerogative be gxcrciscd by the latter,
v . Alegislative body is utterly vnfit for the purpose., They
o . .- " are governed too much by the passions of the moment,
U t . . In Massachusetts, one assembly would have hung all the
. . insurgents in that State; the next was equally disposed to
" pardon them all [Shays Rebellion]. He suggested the
expedient of requiring the concurrence of the Senate in
acts of pardon. '
" Mr. Madison admitted the force of ob_}ectxons to the
Legislature, but the pardon of treasons was so peculiarly
improper for the President, that he should acquiesce in
the transfer of it to the former, rather than leave it
- L ' altogether in the hands of the latter, He would prefer to
* . either, an association of the Senate, as a council of
A advice, with the President.
IV Mr. Randolph could not admit the Senate into a
\~~ share of the power. The grecat danger to liberty lay in
a combination between the President.and that body,

Col. Mason, The Scnate has already too much power,
Therc can be no danger of too much leinity in legislative
pardons, as the Senate musdt codcur; and the President

“morcover can require two-thirds of bofk Housecs.
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..+ On the mohon of ]\’h . l\andolph, -- . |
’ Virginia, Georgia, aye--2; New Ilampshnc,
Massachusetts, New Jer sey, Pennsylvania, :
Delaware, Maryland, N01lh Carolina, South !
S Carolina, no-—-b Connccucut divided.

+

;/Théréafter, Ale&gander Hamilton

L

. I 397
over the pardoning power:

' L. URE
an argument that the leglslafﬁua

W\

should not have any control

But the principal argument for reposing the power of
pardoning in this case in the chief magistrate, is this:
.* 3in seasons of insurrection or rebellion, there are often
critical morn'ents, when a well-timed offer of pardon
to the insurgents or rebels may restore the tranquility
of the commonwealth; and \Vthh, if suffcred to pass
ummprove_d, it may never be possible afterwards to

recall. The dilatory process of convening the legisla-

ture, or onec of its branches, for the purpose of obtaining
"its sanction, would frequently be the occasion of letting
slip the golden opportunity. The loss of a week, a day,
"+ " an hour, may sometimes be fatal. If it should be
obscrved, that a discretionary power, with a view to.
‘such contingencies, might be occasionally conferred
upon the president; it may be answered in the {irst
place, that it ic questionalbe, . whether, in a limited

constitution, that power could be delegated by law; and

in Fedexalist No. 74 presented

€
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PR "_ in the second place, that it would gc:'ncrallyi:be _ : :
/ © . ’impolitic beforehand to tal;m any stcep which might
F- / : hold out the prospect of ithpunitys A proceeding of
- / T this kind, out of the usual course, would be likely to
' ) ' be construed into an argument of timidity or of
-~ .  weakness, and would lla:ve a tendency to embolden
L. guilt L |
Ultimately, the Founding Fathersl,iconcluded that there was no nced,
. .’ .0 - | - -.V v | - N i 'E. . ‘{ ',’ k . . .. | |
contrary to the English practice, to'curtail the President's.
. 'au.thority to graxit pardons, except to one particular situation:
- /cases of impeachment; As one supreme court decision noted:
. . .'..‘ .. - - -
o . . - . ’ ’ . . =

The framers of our Constitution had in mind no
nec.essity for curtailing this feature of the kings
prerogative in transporting it into the American-
governmental structure save by excepting cases of
impeachment. . « . (Ex parte Grossman, 267 U,S.
87, 113, 45 S, Ct, 332, 334, 69 L.Ed, 527 (1925).
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1. The Exercisc of the President's Power to Pardormr as . shown by
applicable case Law: ‘

A, Conditional Pardons

1} In general:

The applicable case law has uniformly supported a very broad inter-

{

pretation of the President's pardoning authority. Ex Parte Wells,

1
3
4
i

~one of the first Supreme Court decisions interpreting the President's

pardoning authority, upheld a pardon granted by President Fillmore to

: |

a convicted murder-er on the condition that he submit to life imprison-

ment in place of his death sentence, The high Court held that the

power of the President to pardon includes the power to grant less than

43/
full pardons.

Z2) Limits ot a Conditional Pardon:

Iven if an individual accepts a conditional pardon, the condition may

not be valid if beyond the President's authority to pardon. In other

T

words, the President does not have an unlimitod’rig'h't to attach ANY

condition he may desire. One measure of the lawfulness of a condition

is that it be reasonable and neither illegal nor against public policy. ~

44/

S <P
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State courts have also held that for a conditional pardon to be valid it

must not be "unlawful, unreasonable, imunoral or impossible of

45/

performance."

Sagbe
In Hoffa v, U'nj‘g,edzwsng‘beq, B one of the most recent Federal cases to

consider the question of conditional pardons, the District Court for the
. : ‘ ]

H
H
i
3
i

District of Colﬁmbia, after summarizing the precedents established by
1 :

earlier cases stated:

"We find in these admittedly imprecise standards two
overriding concerns in determining the lawfulness of a
condition, First, there is a public policy concern, which
can be expressed in terms of the President's duty to
exercise his discretion under the pardoning power in the
public interest., Second, there is the concept of illegality,
which in some instances ‘may be painfully apparent, but

- which, for the purposes of cases like the one at bar, might

also be taken to reflect the concern that a condition might

unduly override the rights and liberties of the convicted

person in a manner constitutionally impermissible. Based

on our study of the precedents, we therefore arrive at a two-
pronged test of reasonableness in determining the lawfudness

of a condition: {firsf, that the condition be directly related to

the public interest; and second, that the condition not unrcasonablv

. . . . s L . . - . /
infringe on the individual comumutece's constitutional freedoms. A7

£:1
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The court in HToifa went on to approve a four-part test cnunciated
- .

8/

in United States v, O'Brien, a case where "'speech', a right

S ‘ 1 11 . |
guarantecd under the First Amendment and '"nonspeech'' elements

v

were comoined in the same course or conduct:

4
i

.
"A) government regwlation is sufficiently justified if

it is within the constitutional power of the Government;

if it furthers an important or substantial govermmental |
interest; if the governmental interest is unrelated to the |
suppression of expression; and if the incidental restriction
on alleged First Amendment freedoms is no grecater than
is essential to the furtherance of that interest.! .49

f {

The most recent Supreme Court decision on the nature of the presidential

|

. 50
pardoning power is Schick v. Reed, 20/

a case dealing with a conditional

commutation. The CGourt, in upholding a particular condition imposed

by President Eisenhower, when he pardoned the petitioner in 1960,

o



22 .
recognized that the President's pardoning power is not absolute and

-§-]‘1/

is limited by the Constitutiox’

"A fair reading of the history of the English pardoning
power, from which our Art, 1I, 8§ 2, derives, of the language
of that section itself, and of the unbroken practice since 1790
compels the conclusion that the power {lows from the Con-
stitution alone, not from any legislative enactments, and that
it cannot be modified, abridged, or diminished by the Congress.
Additionally, considerations of public policy and humanitarian
impulses support an interpretation of that power so as to permit
the attachment of any condition which does not otherwise offend
the Constitution. The plain purpose of the broad power con-
ferred by 8 2 was to allow plenary authority in the President
to "forgive'" the convicted person in part or entirely, to
reduce a penalty in terms of a specified number of years, or
to alter it with conditions which are in themselves constitu-
tionally unobjectionable, If we were to accept petitioner's
contentions, a commutation of his death sentence to 25 or
30 years would be subject to the same challenge as is now
made, i.e., that parole must be available to petitioner be-
cause it is to others. That such an interpretation of § 2 would
in all probability tend to inhibit the exercise of the pardoning
power and reduce the frequency of commutations in hardly open
to doubt, We therefore hold that the pardoning power is an
enumerated power of the Constitution and its limitations, if
any, must be found in the Constitution itself. It would be a
curious logic to allow a convicted person who petitions for
mercy to retain the full benefit of a lesser punishment with
conditions, yet escape burdens readily assumed in accepting
the comnutation which he sought. (Emphasis added)

. 3) The recipient of a conditional pardon or commutation
must accept it before it can become legally valid:

po—

Applicable case law shows that with the excepﬁ;—;l of the commutation

of a prisohers death sentence by the President, the offeree of a pardon

.
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or commutation has the option or ¢cither accepting the conditional

commutation or pardon, or of rejecting it. Two Supreme Court

' 5
decisions speak of this necessity: United States v. Wilson, ™ and

) 53/
Burdick v. United States.""'l

In the Wilson case, the issue before the court was whether or not a
' |
|

\Presidential pardon was judicié.lly noticeable or had to be specially

| |
x, !

pleaded. The Court stated that the pardon had to be pleaded because

a pardon was in the nature of g private deed requiring acceptance and
| “ o

delivery:

M"A pardon is a deed,. to the validity of which delivery is

 essential, and delivery is not complete without acceptance.
It may then be rejected by the person to whom it is tendered;
and if it be rejected, we ha.v/e discovered no power in a
court to force it on him, "'24

‘The Court pointed out that the lower court could not give notice to

a pardon where the recipient specifically "waived and declined any

. 14

55

. advantage or protecticn, 122 which might have been provided by the

- T

pardon. The Court went on to say:
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"It may be supposed that no being condemned to dcath
would rcject a pardon; but the rule must be the same in
capital-cases and in misdemecanors. A pardon may be
conditional, and the condition may be more objectionable
than the punishment inflicted by the judgment, "'56/ -

Hence, the recipient has the choice of rejecting the offer of clemency

57/
and abiding by his initial sentence,”

The Court pointed out'that the pardon could bhe rejected because it

3
l

might involve ''consequences of even greater disgrace that those

|
8/

from which it purports to relive, """

B, The Pardoning Power of the President is not subject to
legislative control: |

|
. | 59/ ' .
The Supreme Court stated in Ex Parte Garland that except for
; : |
i

7

:llmpeachment, the Pi‘esident‘s pardoning power extends to every
offense known to the law, and may be §xe;cised at any time after its
-c'on.'lmiss‘ion, either before legal proceedings are taken, or during
pendency, or after conviction and judgmerrt.

The Supreme Court held that Garland did not have to take the oath,

notwithstanding that Congress had enacted a law requiring the oath,

[ " Y
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for if Garland had to do so, it would restrict the P_resi.dent‘s
power to pardon. The Court said:

"The Constitution gives him unlimited power in respect
to pardon, save only in cases of impeachment., The
Constitution does not say what sort of pardon; but the
term being generic necessarily includes every species
of pardon, individual as well as general, conditional as
well as absolute. . .. It extends to every offence known
to the law, and may be exercised at any time after its
commission, either before legal proceedings are taken,
or during their pendency, or after conviction and judgment,
This power of the President is not subject to legislative
control. Congress can neither limit the effect of his
pardon, nor exclude from its exercise any class of

- offenders, The benign prerogative of mercy reposed /
on him cannot be fettered by any legislative rqstrictioné. nbl.

Sk,
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The Historical Perspective of Clemency .
Chapter I, Constitutional Authorit to Pardon

1.

2.
3.
4

5.

?.

8.

9."

[ )

.
U.S. Const. Art IT 8 2. - : :

United States v. Wilson, 32 U, S (7 Pet.) 150, 160 (1833).

Attorney General's Survey of Release Procedures, Vol. III:

Pardon, 27 (1939).

Grupp, Some Historical Aspects of the Pardon in England, 7 Am J. Legal
History 51, 53-54 (Jan, 1963) X

Jensen, The Pardoning Power in the American States 1 (1922).

"In cases of flagrant or aggravated injury vengeance was permitted
without waiting for slow redress from law. If any one slew another
openly, he vas delivered over to the kindred of the person slain.

If a man detected anyone with his wife or daughter, -or with his sister

or mother, within closed doors, or under the same coverlet, he might

slay him with impunity." See Allen, Inquirv into the Rise and Growth
of the Royal Prerogative in Fngland ( ) London.

In 1827 See Grupp, Historical Aspects of thé Pardon in Fngland, supra
note at 57. Grupp, supra Note 4, at 55,

“"As representative of the state, the king may frustrate by his pardon
an indictment prosecuted in his name. In every crime that affects the
publ:.c he is the injured person in the eye of the law, and may therefore,
it is said, pardon an offense which is held to have been camitted
against himself. "‘ See Allen, supra MNote 4, at 108.

- The great Earls obtained the right to exercise a power of clemency

within their jurisdiction. They had the same right as the king to
remit and pardon treasons, murders, ard felonies. By the act of 27

.»Henry VIII, c. 24, the greater part of the privileges that had kelonged

"to them were taken away. See Allen, supra note 4 at 109.

Benefit of clergy "originally . . . meant that an ordained clerk
charged with a felony could be tried only in the Ecclesiastical Court.
But, before the end of Henry III's reign, the king's court, though it
‘delivered him to the Ecclesiastical Court for trial, took a preliminary
inquest as to his quilt or innocence . . . In time it [benefit of
clergy] changed and became a complicated set of rules exempting certain
persons fram punishment for certain criminal offenses. - It was extended
to secular clerks, then to all who could read." -Humbert, -The Pardoning
Power of the President, at 10. It arose cut of the church-state
conflict of the twelfth century It remained in effect until abolished
by statute.

13 Richard II, St. 2c.1 : '

Blackstone, Cawmentaries, Book IV, p. 401. - To circumvent this statute, .
the king claimed that he had the right'to suspend the execution of a
law and to dispense with its execution in particular cases. The use of
the royal dispensing power was fairly common. It was apparently intro- .
duced into English Law by Henry III in about the year 1252, Parliament,
in the English Bill of Rights enacted in 1689, declared that hoth of
these alleged powers were illegal. Humbert, supra note 7.at 11, P. Brett,
Conditional Pardons and the Carmutatlon of Death Sentences, 20 Modern
Iaw Review, 131, 133 (1957).
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NOTES
Chapter- I, (Contd)

. As previously noted, all those who could claim the "benefit of

. offender left the realm, forfeited all of his goods and suhmitted
“to a life of banishment, he could obtain the same effect that a

27 Henry VIII, C. 24. It should be noted that notwithstanding this
particular statute, the King's pardoning authority was not absolute.

clergy" were exempted from criminal responsibility, until it was
abolished by statute in 1827. The institution of sanctuary also
served as an encroachment upon the king's prerogative, If an

king's pardon would bestow upon him. See Grupp, Historical Aspects,
supra note 4, at 57-58. _ : i
31 Charles II, Stat. 11, c. 2. S ' ‘
1l william and Mary, sess. II, c. 2. : S

12 and 13 wWilliam III, c. 2.

. As Blackstone put it, the king had no power to pardon "where prlvate ,!

justice is principally concerned" under the doctrine of "non potest
rex gratiam facese cum mjurla at damno alirum" (the king cannot
confer a favour by the injury and loss of others).

Blackstone, Camentaries, supra note at 399. Blacksone also states
that the king could not pardon a camon nuisance while it remaired
unredressed. However, after the abatement of the nuisance, the king
cmld remit the fine. Blackstone states that although the prosecution
of a common nuisance is vested in the king so as to avoid multiplicity
of suits, it is, until abated, more in the nature of a private injury

40 each individual in the neighborhood. In addition, the king could

not pardon an offense against a popular or penal statute after in-
formation has been brought Once a private individual has brought
such information he aoqulres a private property r:.ght in his part of

‘the penalty.

Stephen, New Coammentaries on the Laws of England (Iondon, 1903},

Vol. II, p. 370. A pardon granted by Parliament had one particular
feature that a pardon granted by the king did not. A pardon granted
by an Act of Parliament had to be judicially noticed by a court. It
did not have to be pleaced. However, if an individual received a
pardon by the king under the Great Seal, the pardon had to be pleaded
at a particular stage in the proceeding. An individual who failed to
plead his pardon at the appropriate stage could be held to have

- "waived the pardon" and to be precluded from pleading it at a later

st:age;é See Blackstone, supra note 10 at 402 and Brett, supra note 10
at 1 A '
7 George 1, ch. 29 (172 ). "The power and jurisdiction of Parliament
is so transcendent and absolutg, that it cannot be confined, either
for causes or persons, within any bounds. It has sovereign and un-
controllable authority in the making, conforming, enlarging, restrain-
ing, abrogating, repealing, reviving, and expounding of laws, concern-
ing matters of all possible denaminations, ecclesiastical or temporal,
civil, military, maritime, or criminal."




"NOTES -
Chapter I, (Contd)
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16. - Blackstone, crnnentarnes, supra, note 10, at 401.
17. As soon as war was declared, it was the custom to issue a proclamatlon
in which a general pardon of all hamicides and felonies was granted
to everyone who would serve for a year at his own cost. The terms.
were readily accepted, and the king increased his force by a number of
men who would perhaps be inferior to none in courage, though they might
not improve the discipline of the army. The rolls according abound
" with instances in which a pardon was alleged for military sexvice, }
- - and allowed without dispute. Grupp, supra note 4, at 58. : ]
18. See Attorney General's Survey, supra note note 3 at 30.
19. Blackstone, Cammentaries, supra note 10, at 401.
20. P. Brett, supra note lO at 134. ’ (
21, Ibid. , :
22. Jensen, Pardoning Power in the Colonies, p.- 3
23. 1Ibid. p. 4.
24, 1Ibid. p. 4.
25. 1Ibid. p. 5.
26. 1Ibid. p. 5.
27. 7Ibid. p. 6.
28, 1Ibid. p. 6.
29, 1Ibid. p. 6.
30. 1bid. p. 7.
31. 1Ibid. p. 7.
32, 1bid. p. 8.
330 Ibido p. 8.
34, 7Tbid. p. 8.
35. 1Ibid. p. 9. ’ :
36. Constitution of New Hampshire, 1784; Massachusetts, 1780, Part II, chap.
ii, Sec. 1, Art. 8; New Jersey, 1776 Part IX; Pennsylvania, 1776, Sec. 20;
Virginia, 1776, cited in Jensen, Ibid. at p. 10. .
37. 1Ibid. p. 10.
38. Ibid. p. 10
39. 1Ibid. p. 10 :

40. Tansill, (ed) Documents Illustrative of the Formation of the American
. States, Government Printing Office, Washington, D.C., at 620 (1927).
41. The Federalist No. 74, at 500 (J. Cooke, Ed. 1961) -~ In Federalist No.

69, Hamilton summarized the proposed §2 powers, including the power
to pardon, as "resembl(ing) equally that of the king of Great Britain
and the Governor of New York." Ibid., at 464.
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‘Ex Parte Wells, 59 U,S. (18 How.) 307 (1856)
In this particular case, the offender had his death sentence commuted
to a sentence of life imprisonment. The Court held that the commuta -
tion of a sentence is, essentially, a quid pro quo. The Presidert offers
a remission of a sentence coupled with a condition--the 'convict!" has
the choice of remaining under his judicially imposed sentence or
accepting the remission ‘of his sentence and abiding by the condition
on which it was offered. There are additional cases upholding condi

!
{
I
!
!
b
-

* tional pardons: In Re Ruhl, 20 F. Cas. 1335 (No. 12,124)(D. C. Nev.a

1878), in which the condition had been payment of certain fines and
costs; Kavalin v. White, 44 F.2d 49 (10th Cir, 1930), where the
condition was deportation of the prisoner from the United States;
United States v. Six Lots of Ground, 27 F, Cas. 1097 (No. 16,299)

that he refrain from pressing certain claims against the govern-
ment for land which had been confiscated; Lupo v. Zerbst,

92 F.2d 362 (5th Cir, 1937), where the petitioner's sentence was
commuted on the condition that he.be law-abiding and not associate

- with people of "'evil'' character; Bishop v. United States, 223 F,2d

582 (D.C. Cir. 1955), where the President commuted the
petitioner's death sentence to life imprisonment with the further
condition that the life term be measured, for the purposes of
parole eligibility, from the date of commutation and not from

the date of initial incarceration; and Hoffa v. Saxbe, 378 F.Supp.
1221 (1974), where the condition of a commutation of a sentence
was that the petitioner not engage in direct or indirect management
of any labor organization for nine and one-half years. .

A commutation of a sentence is the substitution of a lesser punish-
ment for 2 more severe punishment, It is considered to be part
of the power to pardon. Id. at 316. e

+In Bishop v. United States, supra, the President commuted the
petitioner's death sentence to life imprisonment with the condition
that the life term be measured, for the purposes of parole
eligibility, from the date of commutation and not from the date of
initial incarceration. The Court held, in sustaining the con<ition,

that !'it would seem clear that the power to commute the dea'"
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44,
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46.

47,

" Continued :
sentence would necessarily include the power to attach reason-
able conditions,.' In Lupo v. Zerbst, supra, the President
commuted petitioner's sentence on the condition that he be law-
abiding and not associate with people of ""evil'' character. In
sustaining the condition attached by the President, the Court
.said "(t)here is nothing illegal or against public policy in any
of the conditions therein contained." Id. at 364,
See also State et nel Bailey.v. Mayo, 65 So. 24 721 722 (Fla. 1953).
Guy v. Utecht, 216 Minn. 255, 12 N.W. 2d 753, 757 (1943) Silvey
v. Kaiser, 173 S.W. 2d 63, 64 (Mo. 1943) (en bono); Huff v. Aldredge,
192 Go. 12, 14 S.E. 2d 456, 458-459 (1941). Commonwealth et nel. '
Meredith v. Hall, 277 Ky 612, 126 S.W. 24 1056, 1057 (1939). Wilborn

v. Sanders, 170 Va. 153, 195 S.E. 723, 726 (1938)
Hoffa v. Saxbe, supra.

In applying the first part of the test, Hoffa stated that the conditions
must ‘'relate to the reason for the initial judgment of conviction,
because it is the crime and circumstances that give use to the
public interest in regulating and circumscribing the future
behavior of the offendor.' Id. at 1236, The Court in Hoffa used
as its standard the standard employed in setting the conditions
of parole, itself an outgrowth of the conditional pardon. Id. at
1236, citing C. L. Newman, Sourcebook on Probation, Parole
and Pardons, 18 (3rd ed. 1968), Under the federal system, the
U.S. Board of Parole can release prisoners on parole where
there is a 'reasonable probability that such prisoner will live
and remain at liberty without violating the laws' and where
"such release is not incompatible with the welfare of society."
18 U,S.C. § 4203(a). Also, the release may be 'upon such terms
and conditions ... as the Board shall prescribe.ﬂ” The conditions,
however, must be reasonably related to the valid ends of the
interests that the Government retains after the prisoner is re-
leased. In Birzon v. King, 469 F.2 1241 (1972), the Second
Circuit sustained the standard condition that a parolee not
associate with persons who have a criminal record, stating:

"Although a parolee should enjoy greater freedom in
many respects than a prisoner, we see no reason why the
Government may not impose restrictions on the rights of
‘the parolee that are reasonably and necessarily related to
the interests that the Government retains after his condi-
tional release.' Id. at 1243,
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47. Continued

48.

49.

50. -

51.

Hoffa went on to state that the lawfulness of a conditional pardon
or commutation is much the same, but with respect to Presidential
pardons, the President has a broader discretion "which encom~
passes a regard for protective measures in the public interest.”
‘Hoffa v. Saxbe, supra, at 1237,

. With respect to the second condition, namely, that the
condition not unreasonsibly infringe on the individual
commutee's constitutional freedoms, Hoffa recognized
that when an individual is granted a conditional pardon or
commutation, reasonable restrictions may be placed on
the future conduct of the commutee, and when particular
" constitutional rights are curtailed.as a result of restricting
future conduct, a sufficiently important governmental
interest in regulating the future conduct can justify inci-
dental limitations on one's rights guaranteed under the
Bill of Rights. Id. at 1238-40, There are numi srous
cases that uphold the restriction on constitutional rights
provided that the restrictions are precisely drawn to accomplish
‘a legitimate governmental purpose. Seec Rosario v. Rockefeller,
410 U.S. 752, 93'S.Ct. 1245, 36 L. Ed.. 2d 1 (1973); Dunn v.
Blumstein, 405 U.S. 330, 336, 92 S, Ct. 995, 31 L. Ed. 2d 274
(1972); Bullock v. Carter, 405 U,S. 134, 140-141, 92 S.Ct. 849,
31 L. Ed. 24 92 (1972); Jenness v. Fortson, 403 U,S. 431, 91 S.Ct,
1970, 29 L.Ed. 2d, 554 (1971); Williams v. Rhodes, 393 U, S, 23,
30-31, 89 S.Ct. 5, 21 L. Ed.2d 24 (1968); NAACP v. Button,
371 U,S. 415, 438, 83 S.Ct, 328, 9 L.Ed., 2d 405 (1963);
Konigsberg v. State Bar of California, 366 U,S. 36, 49, 81 S.Ct.
997, 6, L.Ed.2d 105 (1961).

——
—— e

- United States v. O'Brien, 391 U. S, 367, 88 S.Ct, 1673, 20 L.Ed. 2d
672 (1968). : '

-Id. at 377, 88 S.Ct. at 1679. The Hoffa court went on to note that
conditional commutations are within the President's power under
Article II, Section 2, Clause One of the Constitution, and that
with respect to Mr. Hoffa, the Government had satisfied the

other three elements of the four-part test,

Schick v. Reed, 95 S, Ct, 379 (1974).

,Ibid, at 385.

.
1]
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52,

58.
59.

60.:

1d.

' '
» United States v. Wilson, 32 U.S. (7 Pet.) (1833)

530:'

Burdick v. United States, 236 U,S. 79, '35 8. Ct. 267, 59 L. Ed.
476 (1915).

United States v. Wilson, supra at 161,

1d, at 158,

Burdick v. the United States, supra, also illustrates this point,
In this particular case President Wilson offéred a pardon to the
petitioner, The effect of the pardon would have been to immunizing

~him from any liability for incriminating statements made in the

course of testifying before a federal grand jury. The petitioner

had previously refused to testify concerning alleged fraud violations,
claiming his right against self-incrimination under the Fifth Amend-
ment would be violated.  Even though President Wilson offered
petitioner Burdick a pardon, he still refused to testify, and was
therefore held in contempt. Upon a writ of habeas corpus, the
Supreme Court reversed the contempt conviction, arguing that

the petitioner did not have to accept the pardon, because he

had the right to refuse to testify:

"Granting, then, that the pardon was legally issued and

was sufficient for immunity, it was Burdick's right to

refuse it, as we have seen; and it, therefore, not be-

coming effective, his right under the Constitution to decline

to testify remained to be asserted.' Ex Parte Wells, supra at 312. -

Ex Parte Garland, 71 U.S. (4 Wall.) 333 (1866).

Id. at 351-52. See also Schick v. Reed, 483 F.2d 1266,
1268 (D.C, Cir. 1973) cert. granted, 42

Bishop v. United States, 223 F.2d 582, 588 (D. C, C1rcu1t
1955).
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APPENDIX Thé Géllup Poll of August, 1975.

Fof many years the Gallup Organization has polled the
American People on a variety of subjects, including clemency. As we
were about to closé the Clemency Board, Gallup again felt the country's
pulse on the issue which was central to ouf work., We feel the results of
that poll are instruétive .and' have included part of them in the following

pages.




































If the sample was limited to persons who had heard or read
something about the program [A "Yes' response to Question One], the
results of the subsequent question are as follows: [National Only]

Question Two: Who was eligible ?
Response 1 54%
2 22%
3 17%
4 18%
5 _ 1%
6 1%
7 4%
8
9

Question Three? Which do-you favor?

Pardons with A/S 50%
Pardons, no A /S 20%
No Pardons 23%
No Opinion 7%

Question Four:Should the application deadline be extended?

Yes 44%,
No 50%
No Opinion ' 6%

1

Question Five: How would you welcome a pardonee in terms of -
other people ?

Welcome him more 1A
Welcome him: less 139,
About the same 77%
No Opinion ) : 5%
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If the sample was limited to those who had heard about the
program [''Yes" on Question One] and who knew who was cligible for
the Presidential Clemency Board [Response Four on Question Two],
the results of the subsequent questions are as follows: [National Only]

Question Three: Which do you favor ?

Pardons with A/S 53%
Pardons, no A/S , 21%
No Pardons : 23%
No Opinion 3%

Question Four: Should the application deadline be extended?

Yes 50% -
No 46%
No Opinion - 4%

Question Five: How would you welcome a pardonee in terms of
other people ?

Welcome him more © 4%
Welcome him less 14%
About same 79%

No opinion 3%

LT






An Avalysis of the JTmpact of Clemency Discharges
on Recipient's Lumployment Prospects

William A. Pearman
Millersville State College

This study is directed at assessing the Impact that receipt of
a clemency. discharge under the recent Presidential Clemency Program will

have on an individual's employment chances.

Military discharges can be viewed as being of two basic types:
administrative and punitive. The administrative types include honorable,
general and undesirable. The puriitive types are bad conduct and dis-
honorable. The clemency discharge can be classified as being of the
administrative type.l

Although exact empirical evidences are not always available,
Army regulations, military court proceedings and various congressional
hearing presentations imply that a discharge under other than honorable
circumstances may have substantial consequetices for the civilian life of
the recipient. 7The current study attempts to examine one aspect of this
problem, namely consequences in terms of future employment. 1Tt also
attempis to empirically evaluate the wvarious types of discharges in re-
laticen to each other, The main concern is with an assessment of the
clemency discharge relative to other types of discharges.

: Data presented in this report were obtained through a mailed
questionnaire. The study was conducted in two stages. Stage one con-
sisted of a systematic random sampling drawn from a list of prospective
employers listed in the Collegze Placement Annual and a second list com-
prising the Harrisburg, Penusvylvania Industrial Directory.

Stage two entailed an accidental non-random sample representing
small businesses and local employers in the Lancaster, Pennsylvania area,
not likely to be primarily recruiting college graduates.?2

The data demonstrate that the clemency diescharge is perceived
by employers as being slightly less favorable than the general discharge,
but considerably more favorable than the undesirable discharge. The
¢clemency discharge is also perceived by the prospective employers as
being more favorable than either of the punitive types, bad conduct or
dishonorable. Evidences for these generalizations follow below.

Personnel directors, placement officers and company officials
engaged in the hiring process were asked to react to various types of
discharges on a scale of from one to five. Specifically, they were asked,
"What would be your reaction to the following people if they came to you
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2
seeking cmployment?. The types cof persons sugpested were:

A)Y A former serviceman with an honorable discharge.

B) A former serviceman with a pgeneral discharge, who
wag wot ¢ligible for the Presidential Clemency Program,

C) A foimer se?vfceman with an undesivable discharge for
desertion, who did not participete in the clemency program.

D} A former serviceman with a bad conduct digcharge, who did
not participate in the clewency program

EY A former serviceman with a dishonorable discharge for
desertion, who did not participate in the clemency program.

F) A former serviceman who had been discharged {or desertion,

but who received an outright Presidential pardon and
clemency discharge under the clemency plohham.

G) A feormer servicemsn vho had been discharged for desertiom,
but who received a Presidential pardon and clementy dischaxrge
after completing three to twelve months of alternative
service under th# clemency program,

H) A convicted draft offender who did not participate in the
clemency programt

I) A convicked drafi offender who teceived an cutvight
Presidential pardon under the clemency program.

J) A convicted draft offender who received a Presidential
pardon after completing three to twelve months of

alternative service under the clemency program.

The scale of responses represented the employers' reaction to-
ward the above ten types. A score of one indicated an inclination to
give preference in hiring over other job applicants. A score of two
indicated that a prospective employee with the stated characteristic
could expect the same treatment as most other job applicants. A score
of three indicated that the person would be considered, but that the
employer would be less inclined to hire him than wmost other job applicants.
A score of four indicated that a person of the given characteristics would
be considered, but that the respondent would be reluctant to hire him, Final-
ly, a response of five indicated refusal to consider the candidate.

The following table indicates the mean response given by the em-
ployers as to their willingness to employ the ten types.

Table I
Distributioﬁ of Mean Scores Deplcting
Employers' Willingness to Hire Various

scharge Types

Mean Scores
(Scale 1-5)
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Discharge Type . ' National Semple Local Sample  Combined
Scora
flonorable Discharge 1.71 1.64 1.68
General Dischargpe 2.40 k 2,50 2,45
Undesirable Discharge 3.31 3.97 3.59
Bad Conduct Discharge | 3.51 - 4.30 [ 3.70
Dishonorable Discharge 3.54 4,21 1387
Clemency Discharge 2;67 3.24 2.95‘
Clemency Discharge 2.53 2.88 . 2,71
with alternate Service o - '
Convicted Draft Offender  3.24 4.15 3.70
Convicted Draft Offender  2.64 3.42 3.03

with Clemency Discharge

Convicted Draft Qffender 2.51 2.94
with Clemency Discharge
with alternate Service

-

N

12

As can be seen in the above table, the four clemency cdischarge
types all are rated somewhere between the general and the undesirable
types of administrative discharge. Those clemency discharges to which
alternate service has been attached are perceived slightly more favor-
ably than those to which it is not. 7In the nitional sample the former
serviceman who has gone through clemency procecedings is perceived just
slightly better than the civilian draft offender, while in the local
sample this reverses. This reversal may be due to a history of alternate
service by varicus groups in the local sample area.

The average score for the four clemency type discharges was
2.59 for the national sample, 3.12 for the local sample and 2.85 for the
combined sample. 1In every case, national, local, and combined sample,
the average of the four clemency type discharges was closer to the
perception of the general discharge than to the undesirable discharge.

Table II below compares the percentage of prospective em-
ployers stating that they would give something less than equal con-
sideration to persons of varying types of military discharge status.
Something less than equal consideration is operati$nalized as a rating
of three or less on the scale of from one to five,

3



Comparison of Varicus Military Status Types
According to Employers Inclination to Give
Legs Than Pqual Employient Consideration

Per Cent of Prospective Enployers

Indicating Less than Equal Considera-~
Discharge Type . C tion - :

Hational Sample Local Sample  Combined

Sample
Honorable 0% S 0% 0%
General | 36% . o 39 %
Undesirable 67 % 82 % 75 %
Dishonorable 6% % _ 38 % 79 %
Clenmency 40 % 54 % 47 %
Clemency with | ) 36 % 45 % 40 %

Alternate Service

Civilian Draft Offender 40 % 73 % 57 %
with Presidential Pardon

under Clemency Program

Civilian Draft Offender 33 % 48 % 41 %
with Presidential Pardon '

under Clemency with

Alternate Service

The above table indicates that on the average, the prospective

employers included in the national sample tend to discriminate against
persons with clemency type discharges in approximately equal proportion
to those receiving general discharges. The civilian draft offender
who receives a Presidential pardon and performs alternate service is
discriminated against slightly less than the former serviceman with

a general discharge., Persons with undesirable oxr dishonorable dis-
charges seem to be twice as likely to be given less than equal con-
sideration for cmployment than persons undergoing the c¢lemency process.
Similar trends appear in the data obtained in the-local sample, how-
ever, alternate service appears as an important consideration there.
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The table below reports

prespective employers

Comparison of Various Mil
Accovding to Tmplover
Congider for Lmp

Digcharge Type

outright rcefugal on the part of

Teble TI1

s

f.ary Status Tyvpe
Refusal to
oyment

0

Ter Cent of Prospective

to consider various military status types.

Employers

Indicating Refusal to Congider for

Exiployment

Honorable
General

Undesirable

Ny

Dishonorable
Clemency

Clemency with
Alternate Service

Civilian Draft Qffender
with Presidential Pardon
under Clemency Program

Civilian Draft Offender
with Presidential Pardon
under Clemency with
Alternate Service

Naticnal Sample

Local Sample

Combined
Sample

23 %
&3 %

11 %

6 %

9%

6%

45 7%
61 %
24 %

18 %

18 %

0%

it
o

34 %

18 %

12 %

16 %

12 %

.

When we analyze only the refusals to consider

clemency discharges maintain the same relative position as

somewhere between the general and undegirable discharge

the general,

type,
A relatively small percentage of employers, approximately

for employment,

earlier, 1. e.
closer to

16%, refuse to congider a person with clemency discharge for employment,
Alternate service does add sovme appeal to the consideration,
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Respondents were asked whether they would be more likely to
hire a clemency rceoipient 1f he had Leen a Victnam Veteran whose de-
gsertion coffensce was not in a ion. 417 of the nctional
sample, 36% of the local sanmpd the conbined sasnple answered
in the aifirmative. A gubstan ber of respondents who would not
have given clemency rvecipients equal cougideration for employment prob-
ably weuld if they kuew more about the nature of the offense, and if it

were pon~-combatant,

The ewployvers weve asgked, "Would you view a clemency re-
cipient differently depending on the type of iob he was seeking?”.

17% of the Haticnal seawple anrswered in the affiructive, while the
smaller businessmen in the Local sawmple answered "yes" 42% of the
time. The data on consideration accoxding to type of job can be
sumparized as fellows: prospective employers were less likely to
consider individuals with clemency discharges for professional or
sales jobs, slightly more likely to give equal consgideration with
other job applicants for clerical or blue collar gkilled jobs, most
likely to give equal consideration with other job applicants for
unskilled or labor jobs. Theve is o tendency to nct consider persons
with clewency discharges for jobs which will vesgult in substantial
contact with the public, or presentation of the company to the out-
side world,

Respondents were asked both why they might not hire a clemency
recipient, and why they might hire him. In both cases they were given
eight possible reasons as well as the opportunity to provide 'other'
answers. They were encouraged to check as many regponses asg applied,
The respcndents in the national sample provided approximately as many
reasons for not hiring as for hiring clemency recipients. The local
respondents gave two times as many negative as positive responses. The
three most frequently offered reasons for not hiring a clemenuy recipient
in the national sample were: 1) It is unfair to give him a job when so
many veterans with honorable discharges cre unemployed, 2) He may be
untrustworthy or undependable as an employee, 3) His fellow cuwployees
might not accept him well. The above three were noted by 38, 31, and
27 per cent of the respondents respectively, Local respondents also
checked #1 and 2 above as their main rcasons as to why they might not
hire a clemency recipient, but as their third most often cited reason
they offered, "He has not fulfilled his obligation to his country'. These
responses were oifered by 58, 42 and 42 per cent of the respondents re-
spectively.

In the national sample the three most frequently cited reasons
why an employer might hire a clemency recipient were: 1) His draft or
desertion offenses have nothing to do with how well he will perform his
job, 2) If he performed alternative service, be has fulfilled his ob-
ligation to his country, and 3) It would be discriminatory and unfair to
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hold these offenses against hiw, These reospouses were checked by 42
36, and 16 pev cont of the respondents rvespociively, In the 10 al
sampling the throeo wost ofiten clied reasons ully an ewplover might hire

v orecipiont wecer 1) LE he perfomand altemnntive &elviLe, 42
has fulfiliad his obligation te his country, 2Y His dyait or desortion
offenses hove nothing to do wich howwell bhe ¢lll perfoms his job, 3) ile
stood up for what bLe belicved, Thege responues were ﬁLivrﬂ' bY 33, 27,
ot
i

]

and 18 per cent of the reupondents respec siv.  Agaln
s to lesscea the stigna attached to a dischas

than honcrable,

e

service seorn

An indication of employer's agreciont with the President's
clemency program was solic 1th' At the national level, 47% of the re-
spondents coid thay pevsonally *ﬂ?ged with the progranm, 40% personally
disagresd with the progrem aad 137 did not answer. On the lccal :cvel,
39% pevsonally agreed with the pr gram, 58%
program, and 37 did not answer.

The disagreements were analyzed sepavately as to whether the
respondent disagreed because he fell the clenency program to be too

generous, or bacause he perceived it as being not gencrous encugh., On

the national level the disagreemant were divide 714 feeling the
% too genarous, 2% feeiing the program was not generous cnough,
and 7m gimnly T@owsterlng disagrecment, On the more copsarvative local

A ling the pr Ak Was LOO Bencious,
only 5% feeling 1€ was not gencrous enough, with the balance of the replies
feeling that some aspects of the program were too generous, others not
generous enough, '

PR % o L . | ST R
level, the pegatives divided into

<

Data was obtained on other sociologically and demographically
relevant variables, 7These included the scope of the employment opevation,
the number of persons employed, the type of business or industry ifivolved,
the role of military status in the hiring process. Generalily, larger more
specialized businesses expressed a greater willingness to employ clemency
recipients. More detailed information on ths agpect of the study will be
reported elsewhere,

l¥or a clearer distinction between the various types of discharges the

reader is referred to Army Regulation No. 635-200, Para. 1-5 C 15 Jul., 1966.
The distinction is also presented in "The Gravity of Administrative Dis-
charges: A Iegal and Fmpirical Evaluatiod' by Major Bradley R. Jones in
Military Law Review Vol. 59, Winter 1973, pp. 1-25

2The data presented in this article is drawan from replies received at the
time of writing. Tt is expected that sample size will increase vhile and
after the current repoxt ig in press. The national sample, as stated, draws
from companies which engage in nationwide rccruiting of personnel. The
ocal sample is biased in the dircction of such industries as small retail,
contruction, food and restauvant, and repair services
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