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2 C,F.R. §200.8(a)

""Whenever a returnee ceases satisfactorily to perform the
reconciliation service to which he is assigned, the State Director will
inform the Director of Selective Serwice of the pertinent facts The
Director of Selective Service will forthwith report such information together with
his comments thereon to the refferring authority, and shall furnish a sopy
of such report to¢ the returnee, "

Executive Order 11804, df §1

'"The director of the selective service 'is designated and
empowered, without the approval, rativ
ratification or other action of the President, under shuch regulations as he
may prescribe, to establish, implement, and administre the program
of alternative service authorized ........ciiveesmmmmmmmeccsc saveos o o o o o o o0 o o o
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August 22, 1975

CONFIDENTIAL

Mr. Peter A, Jaszi, Esq.
Institute for Studies in Justice and Social Behavioy
4900 Massachusetts Ave. NW

Washington, D, C,

RE: Proposal for an Independent Research
Project with the American University.

Dear Peter,

In light of our discussion on the above date, I feel it appropriate
to make a formal proposal to conduct research in the application of the
Morrissey - Gagnon procedures in probation and parocle termination to
the Selective Service System's termination of the reconciliation service
which many pardonees must perform to validate the grant of a Presidential
Pardon under the Proclamation of September 16, 1974 and subsequent
Executive Order 11803. I regret the need to restrict this letter to a
confidential basis, but certain information herein is not available to the
public and will not be for some time in the future. Thus, we must
exercise some executive privdlege.

The Presidential Clemency Program has three parts:
(1) the Department of Defense may grant a Clemency Discharge to
a formerly AWOL member of the armed forces upon his surrender
to military control and agreement to perform, generally, two years
of reconciliation service; (2) the Department of Justice operated in
the classic pre-trial diversion mode with the same requirements for
unconvicted draft evaders, and (3) the Presidential Clemency Board
is reviewing applications for pardons from persons who have been
convicted of draft evasion or AWOL offenses and recommends to the
President the exercise of the pardoning powers, either conditional upon
a period of alternative service or free and unconditional. Potentially
138, 900 persons were eligible for the three programs. Unfortunately,
only 25,000 applied. Through these governmental procedures, some
11,500 persons will be required to perform reconciliation service
through the
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under the auspices of the Selective Service System. These first of

these applicants were handled by the Department of Defense program.
Some 3, 000 persons have registered with the Selective Service for
reconciliation service, but have had difficulty in ascertaining appropriate
jobs duse, theoreticly, to the economy. However, internal indications

are that the Selective Service is terminating applicants incorrectly.
These indications included a PCB case, the internal staff reply to which
is enclosed.

The issue is whether the Selective Service is obligated
to Morrissey - Gagnon type requirements in terminative administrative
procedures related to reconciliation service. :

A number of views of this issue can be taken. First, the
President has delegated the authority to recommend pardons and their
termination to the various agencies, but the powers must remain with
the President. In this view, the issue seems the most difficult.
Second, however, if the President has delegated full power to Selective
Service, termination could be at their will. Cf. Hoffa v. Saxbe,

378 F. Supp. 1221 (D.C.D.C., 1974). But Cf. Fleenor v.

116 ¥.2d 983 (6th Cir., 1941). A third is that the loss of the pardon
is so egregious that such due process requirements are a natural analogy.
A fourth view is that parocle and probation are based in the pardon powers
orighially and the requirement may be applicable based on history. Still
further, 2 six prong view might be developed including all of the above
and material on the diversionary nature of the Justice Department program
and the work from the Alternatives Project, and the contractual nature

of the Department of Deffnse program in plea bargaining. E. G. the
Undesirable Discharge in lieu of Court Martial is a plea bargain and the
responsibilities of both parties are much greater in the Clemency Program
since the duties and benefits are both higher.

These views, and their validity or lack thereof, need to
be fully researched in order to determine what rights the applicant has
at termination by Selective Service. Unfortunately, the PCB is not the
proper arena for the research, and if it were, we would not have time to
do an adequate job of it. Therefore, I am proposed to pursue the work
myself and would like to ask your assistance and affiliation to A, U, in order
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maximize the utility of the project personally, academically, and
for the applicants who may suffer the terminations of Selective
Service.

For that purpose, I would like to further disauss this matter with you
at your earliest convenience. :

Sincerely,
Leland E. Beck
Special Assistant for Planning and Policy Analysis

cc: Lawrence M. Baskir
General Counsel, PCB

enclosure.



PROPOSED OUTLINE
L Introduction: the Reasons for, and purpose of, the work
II. The Pardon Power
=A, Brief Historical Context
B. The Law of Pardoning ¢
C. The Current Context
1. Executive Order 11803
2. The Three Programs —
a. Department of Justice
b. Department of Defense »
¢. The Presidential Clemency Board
3. The Alternative Service Administrator: Selective Service
Ill. The Termination of Parole a;ad Probation: Morrissey - Gagnon
A. The Historical Roots of Parole and Probation in the Pardons
B. The Law of 'rermlmtion‘
C. Extension to other Ami: e. g. Diversion
IV, Is the Selective Service Required to Meet Morrissey - Gagnon Type
Procedures in Terminative Actions of Alternative Service Conditions

of a Pardon or other simeilar benefit?

V. Conclusion /
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REVCCATION OF CONDITICNAL PARDON
REQUIRES MORRISSEY-TYPE HEARING

Hearing required even though pardo. by s
terms, lapsed with plaintif)"s post-relcase con-
viction,

Oliserving that due process mandates a hearing befoie
parole or probation is revoked, the U.S. Court of
Appeals for the Fourth Circuit holds that the same rule
applies in favor of an individual facing revocation of a
conditional gubernatorial pardon. The court perceives ro
difference between the liberty interests of such an in-
dividual and those of the parolees and probationers in
volved in Morrissey v. Brewer, 408 U.S. 471, 11 Cr!
3324; and Gagnon v. Scarpelli, 411 U.S. 778, 13 Crl
3081. Accordingly, the Virginia Parole Board must hole

a hearing before deciding whether to recommend the
revocatior. of a pardon granted in 1962 to a murder
defendant convicted in 1936.

Cooanse for the Virginia officials, defendants in this 28
USC 1982 civil rights suit, pointed out that the terms of
the pardon made revocation mandatory upon conviction
of a crime, The plaintifl having been convicted of a drug
offense in 1973, counsel argued, there is nothing left for
adjudication. Revocation was also supposedly man-
datory upon vioiation of a set of specified conditions, the
court reples; yet the Parole Board knew of at least two
instances in which the plaintiff committed such vio:ations
but tock no action. Further, it is clear that the current
governor had und ¢ cercised discretion in this case, despite
the mandatory language of the pardon. Finally, nothing
in Morrissey requires the conclusion that a simple allega-
tion of a conviction will support a revocatio=. Therefore
the plaintiff must be given the opportunity to present to
the Parole Bouard mitigating factors that might irfluence
thé »overnor in his favor. (Pope v. Chew, 8/4/75)

ii oot 0f Opinion: Convicted of murder in 1936, plaintiff
Pope wes released on a pardon in 1962, The pardon specified
that the plaintiff must conduct himself as a “good, taw-abiding
citizen™ and be pluced under the Parole Board's supervision.
The pardon further specified that if Pope violated any con-
ditiens of a parole agreement or the Commonwealth's penal
laws, the pardon “shall be null and void.™

In 1973, the Parole Board recommended to Governor Holton
that Pope's pardon be revoked. The Board's letter recounted
that Pope “had a number of conflicts with his parole officers™
during the five years he was under the Probation and Parole
Board's supervision. The letter further told of two instances in
1963 in which Pope operated motor vehicles and left the com-
munity — both violations of the parole conditions. Finally, the
Board noted that Pope was sentenced to three years imprison-
ment after a drug conviction,

[Text]: On Aveust 2, 1973, Governor Holton responded to
the Bonrd's letter 1 dswed y :port and
have onseod oo M Pope has been atforded every possible

o S e, ifowever, it agpears that he has not

Xt | re T8

CO s LH '
taken v antary w
ting s conditional pardon ** * he revoked immediately.™
‘ure was accorded no notice or epportunity to be heard either
ure the Parole Board's recommendation or before Governor

The Supreme Court has heid that pracedural Jue process
must be afforded in parnle revocations, Marrissey v, Brewer,
and in probation revocations, Gagnon v. Scarpelli * * *, CI,
also Wolff v. McDonnell, 418 U.S. 539, 15 CrL 3304 (1974).
Pope asks us to hold that it must also be afforded in pardon
revocations, The Commonwealth has not suggested, and we
have “cen unable to imagine, how the liberty interests of one

whe o free on conditional pardon differ from one who is free on
patale of hation., See Morrissey, at 482: Gagnon, at 782 &
n. 3, one would armue that aa execulive could

v, The due pro sess clause applies
I pardons.

revoke any parden whimst
to revocations of condition

The Commonwealth, however, argues that no hearing is re-
quired in this particular case. The Court in Morrissey, after -
holding that a hearing must be afforded in parole revocations,
stated that “‘obviously a parolee cannot relitigate issues deter-
mined against him in other forums, as in the situation presented
when the revocation is based on conviction of another crime.”
408 U.S. at 490. The Commonwealth points cut that the par-
don tated on its ! 7 11 pardon shall be . Tk

ese opportuntties. [ am, therefore, diree-

“onviction ol another crime, and (hat The Parnie
ard’s letter to Gavernor Holton state

T heen convicted and sentenced for drug dealing. Thus, accor-
ding to the Commorwealth, the pardor_ WIS By 1IS 0% n _terms
mrtfred By The con..cuen. and since Morrissey contemplites

I

no relitigation of a conviction there was nothing to hold a hear-

o abC b
s areument fails on two counts. Its first fallacy is jlsjump

Vorrissey Lo the assumption that a

- : =
ctier, will support a revocation, Fairley read, the passage from
Morrissey says no more than that proof of a conviction in-
troduced at a revocation hearing, precludes any attempt to
prove that the crime was not committed. [408 U.S. at 490] The
record contains no indication that Governor Holton was fur-
nished official records to verify the accusation of the Parole
Board. That all indications in the record confirm the fact of
Poj ='s conviction is irrelevant, for it is the basis on which the
Go.ernor acted that counts.

The Commonwealth’s argument also ignores that revocation
of the pardon was in fact treated as a matter of discretion —
despite the automatic language contained in the pardon docu-
me t. The Puarole Board's letter sct out, in addition to Pope’s
1975 criminal conviction, at least two instances in which he
violated Parole Board conditions while under its supervision.
Although violations of those conditions were by the terms of the
pardon also violations of a condition of the pardon, and
aithough the pardon stated that it “'shall be null and void™ upon
violation of a condition, it is undeniable that Pope’s pardon was
not revoked in those two instances. Moreover, the Purole
Board’s recounting of Pope’s entire post-pardon history — in-
cluding the numerous alleged arrests, without convictions, con-
taived in the post-sentence report — coupled with Governor
Holton's statements that he had “‘thoroughly reviewed™ the
Board's report.and that Pope had **been afforded every possible
consideration by the State,” support an inference that Gover-
nor Holton did not automatically revoke on Pope's drug con-
viction, but instead exercised discretion. Because it is clear that
the Governor had and exercised discretion, Morrissey affords
Pope the right to present at a hearing mitigating factors, if any,
that might influence the Governor not to revoke his pardon. He
15 entitled to speak — to plead for further tolerance. 408 U.S. at
488. :
~ We hold, therefore, that the fourteenth amendment required a
hearing, conforming to the requircments set out in Morrissey
and Gagnon, 411 U.S_ at 783-91, betore Pope's conditional par-
don could be revoked. We do not meun that the Governor must
himself conduct hearings. 1t will suffice that the hearing be
before the Puarole Board prior to its recommendation to the
Governor. A transcript of the hearing should accompany any
recommendation of revocation, and the pardonee or his connsel
should be aliowed to submit a written rebuttal to the
recommendation. [EFud Text] —Craven, J.

(Pope v. Chew; CA 4, 8/4/75)












23 September 1975
MEMO TO: Neil Broder - — /
FROM: Bob Terzian

SUBJECT: Case No, 851 By

Applicant completed three weeks of a six week alternative service detail
arranged by the Missouri Selective Service, and is scheduled to perform the
remainger of his service in Kansas City, He is a resident of Southwest
Missouri, and claims that he can get to Kansas City with the funds provided by the
SS, but he will not be able to support himself the first week he is threre

without an advance of a portion of his pay. Mr, McCain, who placed a call to me
to inquire if we could make financial assistance available, indicates that the
detail is with the Goodwill Industries, and that he will not make an inquiry of
them to determine their willingness to advance a portion of the first week's pay.
Mr, McCain indicates he traveled 185 miles from Jefferson City to talk with

our applicant to work things aut, and that he intends to leave an order with

appli cant to report to Kansas City on Monday 29 Sept, and if applicant fails to

report he will be terminated,

Applicant contacted the Selective Service upon receipt of his notice of pardon and
requested that they find him an alternative service position, He states that the
selective service office advised him that unless he could find his own job

they would find him employment in Kansas City, Mo,, soene 250 miles away,



Applicant eventually located a job in a city twelve miles away, but the

job lasted only three weeks, He was then scheduled to transfer to a Corps

of Engineers slot for two weeks in a town thirty miles distant, Applicant
states that he did not attend this second opportunity because he had no way to
get there -~ and he did not have suffietent money to acquire transportation, Ne
states that it is out of the way of local traffic and that he could not even hitch there,
Prior to his acceptance of his first job, the Selective Service had located
a job in Springfield Mo, , sixty ,iles from his home, but when he applied
for the job he was not hired, Applicant indicates that he could have

commuted to Sgringfield because the road is frequently travelled,

Applicant indicates that he had never been to Kansas City, and it sounds as

if he is from a pretty rural area in Mo,, He has a common law wife

and a child, is currently unemployed, and waits near a service station with
a tractor trailor awaiting work. The job in Kansas City will pay $2,10 per

hour; the problem is obtaining living xpenses for the first period he works

prior to being paid,

I sufigest we coordinate with National Selectiv e Service, Evwen though the

local office has made obwvious steps to help this young man, the tone of voice

I heard leads me to conclude that they do not think highly of the applicant's excuse,
or of their responsibility to help this(and others like him) man to find his
opportunity, It seems that a simple phone call to the Good will Industries

where he is to be employed would be the easiest solutimn to the problem, The
question is whether we or Selectiee Service should call,





