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Comparison of Baskir and Tropp regulétions

l.) Purpose and scope:

L
2.) General Définitions:

3.) Jurisdiction:

4,) Remedies:

5.) Initial Filing:

6.) Application ‘Form:

R: po 1

Le po 7

L's simply an abridged version.
R: p. 1

L: p. 7 .

L's is simply an abridged version.,

R: pp. 2-3

L: p. 2, pp. 7-8

L's is essentially an abridged version,
except ''not later than March 1, 1975"
replaces ' before March 1, 1975'" and

"or offenses directly related thereto' has
been added to the military jurisdiction
section, '

R: pp. 3-5

L: pp. 2-3, pp. 8-9 o

L's differs from R's in that it makes the
distinction between restoration of Federal
and state civil rights, it deletes the para-

" graph concerning recommendations to DOD,

and it states that in '"unusual circumstances"
the PCB may make ''qther recommendations"
(e. g., General Discharges) to the President.

R: pp. 5-6

L: pp. 9-11 :

L's differs significantly from R's, L states
that oral applications must be reduced to
writing and postmarked '"not later than
March 31, 1975;" R's says "within thirty (30)
calendar days of the oral communication, '
Regarding initial filings made by represen-
tatives, L states; '"..,applicant must,..
submit his application promptly thereafter."
R's position is "appli cant has within seven (7)
days. "

R: pp. 7-8

L: pp. 11-12

L's is essentially an abridged version, except
'"completed application forms should be post-

marked within a reasonable period after their
receipt' replaces ''within thirty (30) calendar



7.) Assignment of Action Attorney,
Case Number, and Determination
of Jurisdiction:

8.) Initial Summary:

9.) Final Summary:

-
10.) Consideration Before the
Board:

/

11.) Recommendations to the
President;

days." L also omits the application kit.

R: pp. 8-11

L: p. 3, pp. 12-13

L states that: '"Files not available to an
applicant are not used as the basis of

- statements in the initial summary.!" R states

"...those pages of other agencies' files
which are used by Board staff attorneys as
the baais of statements in the L S,must be
available, as a matter of right, to the
applicant, "

R: pp. 12-13
L: pp. 14-15
L's is essentially an abridged version.

R: p. 14

L: p. 15

L's version does not require that a final
summary be sent to the applicant,

R: pp. 15-19

L: p. 4, pp. 16-17 , :
L's differs significantly from R's. Regarding
a hearing before the Board, L "provides for

" a personal appearance as a matter of right

if an applicant can show that an oral presen-
tation is necessary ta the Board's under-
standing of his case.' L has, thus, replaced
R's '"essential'' with "necessary' and omitted
the right to appear "if (the) applicant takes

the trouble to appear before the Board, withou
a representative accompanying him,'" Secondl
L has omitted R's ""Presentation of Witnesses'
section, Thirdly, L. makes no provision for
a representative appearing before the Board.

R: p. 20

L: p. 17 .

R states: "Following action by the President,
the Board will send notice of such action in
writing to all persons whose names were
submitted to the President. Persons not
receiving executive clemency will be so
notified, with reasons for denial." To end the
implication that the cases of those whom do
not receive clemency are not submitted to the
President, L deleted the second sentence.



12.) Reconsideration:

13,) Transmittal to Other
Agencies of Clemency Decisions:

14,) Confidentiality of
Communications:

15.) Representation Before the
Board:

16.) Requests for Information
About the Clemency Program:

R: pp. 21-23

L: p. 4, pp. 18-20

R makes the distinction between reconsider-
ation as a matter of discretion and as a matte:
of right; L doesn't. Secondly, R grants
reconsideration if an applicant's petition show:
new facts or factual error; L lists these two
reasons plus a third one, procedural error.
Thirdly, R allows an oral presentation of
fifteen minutes in length: L allows ten minutes

R: pp. 24-26

L: \P- 4, pp. 20-21 _

R states in detqil when and to whom informatia
about an applicant will and will not be releasec
L essentially makes a general statement that
"only such information about the President's
decision as is necessary for the agency to
perform its functions under the President's
clemency program, or for other necessary
action respecting the applicant' shall be ¢
transmitted, L deleted executive privilege,

R: pp. 27-28

L: pp. 21-22

Concerning releasing information about the
commission of a felony, R wants to release
'"information which reveals the probable
cause tp believe.. 4" Whereas, L wants to
release "information which reveals commis-
sion..." Secondly, R talks of ""destroying"
files, L of '"'sealing" them, Thirdly, L
deleted from his regs R's subsection regarding
publishing anonymous case summaries.

R: p. 29

L: p. 22

R states: '"Upon request, Board staff will
attempt to refer an applicant to a skilled
volunteer representative." L, states: "The
Board staff will advise applicants of those
private sources which are available to
provide counseling." '

R: pp. 30-31

L: pp. 22-23 ,

L's is essentially an abridged version, except
L deleted R's subsection requiring that an
Action Attorney make a written summary after
talking with a person who requested informatio:

N



17.) Postponement of Board
Consideration and of the &art
of Alternative Service:

Section 102
1.) Purpose and Scope:

2.). Board Recommendations:

3.) Aggravating Circumstances;

4.) Mitigating Circumstances:

5.) Calculation of Length of
Alternative Service:

Eligibility of Clemency
Recilients for Militaty
Discharge Review Review
Remedies:

R: not done

L: p. 23

R: p. 1

L: p. 24

L's is simply an abridged version.
R: pp. 1-2

L: p. 24

IL's is essentially an abridged version.

R: PP. 2-3
L: pp. 24-25
L's is simply an abridged version.

R: pp. 3-4

. L: pp. 26-27

L's list is more up-to-date. Secondly, L
deleted R's subsection stating that whenever
a mitigating circumstance not listed is
considered by the Board as material to the
disposition of the case, final decision will be
postponed to enable the applicant to submit
additional evidence germane to the unlisted

_ circumstance. Thirdly, L states: ""An

applicant may bring to the Board's attention
any other factor which he believes should be
considered, " .

R: pp. 2-4
L: p. 5, pp. 27-28

- L's is almost verbatim R's, **

R: Preamble

L: p. 5

L's is essentially an abridged version except
Rurges veterans to consider simultaneously
remedies available through DOD; L doesn't.

*% In the copy of R's regs that I saw, I could not find the subsection stating that
the PCB creditsall creditable military service on a one-for-one basis against the

baseline period.



TITLE 2 - CLEMENCY
Chapter 1 - Presidential Clemency Board
Part 101 - Administrative Procedures
Part 102 - Substantive Standards

The Presidential Clemency Board published its proposed adminis-
trative procedures and substantive standards on November 27, 1974
(39 FR 41351). Since that time, the Board has considered the first
military cases before it, and has had the benefit of more than 40 comments
on its proposed regulations. With the benefit of this additional experience
and these comments, the Board publishes the final regulations setting out
,t}lss:e procedures and standards,

It is the intent of the Board to provide notice to the public of the
standards it uses to make recommendations to the President concerning
individual applications for clemency. The Board also wishes to ensure

.
equity and consistency for applicants under the President's clemency
program.
~'Be?:ause it is a temporary organization within the White House
Office the sole function of which is to advise the President with respect to
the exercise of his constitutional power of executive clemency, the Board
does not consider itself formally bound by the Administrative Procedure
Act. Nonetheless, within the time and resources available, the Board

wishes to adhere as closely as possible to the principles of procedural due

process set forth in the Act. The administrative procedures established ETY S
-

RALyH
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in these regulations reflect &\&t decision,

The Board reserves the right to publish changes in individual
sections as it déems necessary. The Board welcomes continuing
comment on problems which may arise in the application of particular
sections of these procedures and invites recommendations on how best
these problems may be resolved.,

Several dozen technical changes have been made in these regula-
tions. Some significantly the rights and procedures available to
applicants, The following is an explanation of these changes which seem
to the Board to be most significant:

Jurisdiction%g’e’section 101, 3 has been added in order to incorporate

the criteria for determining whether or not a person is eligible for

consideration by the Presidential Clemency Board. Ehw—gl;ztm restates
the criteria established in Proclamation 4313 (Announcinge Program for
the Return of Vietnam Era Draft Evaders and Military Deserters) and
repeated in Executive Order 11803 (Establishing a Clemency Board. . .).
WS

Remedies: #$101.4 has been added to explain the remedies avail-
able from the Presidential Clemency Board. This~-.;gétion~states the
authority with Whi.Ch the Board is vested by Executive Order 11803,
issued pursuant to Proclamation 4313, 15

A Presidential pardon restores those federal civil rights lost as
a result of a felony conviction., State law recognizes Presidential pardons

bAN
as a matter of comity, restoring the right to vote in federal and state
~
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elections, to hold office, and to obtain licenses for
trades and professions from which convicted felons are barred under
state law, Since conviction by military court-martial is treated as a
felony conviction by many states, and since an Undesirable Discharge
may have the same consequences as a punitive discharge resulting
from a court-martial conviction, the benefits of a pardon apply to
servicemen as well as to civilian draft evaders.

A Clemency Discharge neither entitles its recipient to veterans
benefits nor bars his receiving those benefits to which he is otherwise
entitled.

:é!%&&ﬂi (V&N
Availability of Other Agencies' Files to Applicant. 9 101, 7(c)

has been added to clarify which files belonging to other agencies an
applicant has a right to see. Thi&subsé&oa specifies tlkat where other
agencies request that their files remain confidential, these files are
not used as the basis of statements in the initial summary. Where the
rules of an agency permit an individual to see his file (e.g., Selective
Service System), it is open to the applicant and his representative.

This subsection is in response to comments that subsectiong

201.5(b) and 201, 6(c) were unclear. P
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WRgStno v
Hearing before the Board. §101. 10(c) provides for a personal

appearance as a matter of right if an applicant can show that an oral

presentation is necessary to the Board's understanding of his case,

Reconsideration: Subsection 101.12(c) describes the circumstances

AT
in which the Board will reconsider a case. This-subsection provides

for reconsideration when new or over-looked circumstances are shown.

Transmittal to Other Agencies of Presidential Decisions

Section 101.13 provides that grants of unconditional pardon
by the President will be transmitted formally to other government
agencies, as appropriate. Pending completion of the alternative service
requirement, grants of conditional clemency will be commun{cated to
other federal agencies only to the extent this information is necessary
for the agency to perform its functions under the clemency program or
for other necessary action respecting the applicant. Upon completion

L]

of alternative service, notification of the pardon shall be forwarded to
all appropriate agencies. Denials of clemency by the President will
be held confidential by the Board.

The intent of this section, adopted here in response to comments
by veterans organizations, is that a person who applies for clemency
should not be prejudiced in his pursuit of other remedies through the

military services' discharge review processes or elsewhere. Since the

President's clemenc rogram is an extraordinary remedy, its action
y

R

Lot

-
on a case should not further prejudice a person who has already ﬂéﬁd

!
:

AL

L

the penalty under the law for his violation.

¢
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Calculation of L.ength of Alternative Service

Subsection 102, 5(c) has been added in order to make clear
the Board's decision that the initial baseline period of alternative
service for applicants with Undesirable Discharges will be three (3)

months.,

Eligibility of Clemency Recipients for Military Dischargeg

Review Remedies. The Presidential Clemency Board notes, although

the matter is not one for inclusion in its regulations, that it has received
numerous comments which assume that a recipient of executive clemency
under the President's clemency program is ineligible for consideration
under the military services' discharge review processes.

This is incorrect. Any applicant to the Board for executive
clemency may also seek review of his discharge through one of the
military services' discharge review boards or boards for the correction

. ¢
of military records. Applying to the Board does not bar 4'!serviceman

’~
from recourse to the military services' boards nor does it preclude
the remedies which are available from those boards. These remedies
are statutory law and cannot be denied or abridged by Executive Order.
(Executive Order 11803, 39 FR 33297, as amended)
In consideration of the foregoing, this chapter will become

effective immediately. K'; Zé"_.f;,v‘;
Q

Issued in Washington, D, C. on February =, 1975,

Charles E. Goodell
Chairman,
Presidential Clemency Board
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1. Part 201 is deleted, and Part 101 is added to read as follows:
Sec.
101.1 Purpose and Scope.
101. 2 General Qefinitions.
101.3 Jurisdiction.
101.4 Remedies.
101.5 Initial Filing.
101.6  Application form.

101.7 Assignment of Action Attorney and €ase Rumber,
and 8etermination of Jurisdiction.

101.8 Initial $ummary.

101.9 Final Summary.

101.10 Consideration before the Board.

101.11 Recommendations to the President.

101.12 Reconsideration.

N T ey S
101.14 Confidentiality of €ommunications.

101.15 Representation before the Board.

101.16 Requests for Information about the €lemency Program.

Ror ) CONGRRATI AN OF The START

101.17 Postponement,\of Alternative Service.
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Execunve (Rler
Authority: =8y 11803, 39 FR 33297, as amended.

Section 101,1 Purpose and Scope.
L NSV

This past contains the regulations governing the procedures

of the Presidential Clemency Board. Certain other matters are also
treated, such as the assistance to be given to individuals requesting
determinations of jurisdiction, or requesting information respecting

those parts of the Presidential Clemency Program which are administered
by the Department of Defense and the Department of Justice under
Presidential Proclamation 4313 (39 FR 33293),

Section 101,2 General Definitions,

""Action attorney' means an attorney on the staff of the Board
who is assigned an applicant's case.

"Applicant' means an individual who invokes the jurisdiction
of the Board, and who has submitted an initial filing.

.
"Board'" means the Presidential Clemency Board as created by
o2

Executive Order 11803, any duly authorized panel of that Board, ~or—eany
suceessor-agencies,

Section 101.3 Jurisdiction.

Jurisdiction will lie with the Board with respect to a particular
person if such person applies to the Board not later than March 1, 1975

and:

¥on,

/";.:2:\7‘ Alg

FA
r:
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(a) He has been convicted for failure under the Military
Selective Service Act (50 App. U.S.C. 8462) or any rule or regulation
promulgated thereunder to register or register on time, to keep the
local board informed of his current address, to report for or submit
to preinduction or induction examination, to report for or submit to
induction itself, or to report for or submit to, or complete/‘service
under Section 6(j) of the Act during the period from August 4, 1964 to
March 28, 1973, inclusive; or

(b) He has received a punitive or undesirable discharge as a
consequence of offenses under Article 85 (desertion), 86 (AWOL), or
87 (missing movement) of the Uniform Code of Military Justice
(10 U.S.C. §885, 886, 887).oreffenses directly relatedthereto that
occurred between August 4, 1964 and March 28, 1973, inclusive, or
is serving a sentence of confinement for such violatiom,

(¢) Jurisdiction will not lie with respect to an individual pre-
cluded from re-entering the United States under 8 U.S.C. 1182(a)
(22) or other law.

Section 101.4 Remedies

(2a) The Presidential Clemency Board is empowered only to
make recommendations to the President on clemency applications.
The Board has no final authority of its own. The Board may recommend

T

to the President that he: AR
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(i) grant an unconditional pardon;
. v

(i1) gran(':% pardon cendittorred upon the satisfactory

completion of a specified period of alternative service

not to exceed 24 months;

(iii) grant a clemency discharge in substitution for a

punitive or Undesirable Discharge;

(iv) commute the sentence; or

(v) deny clemency.

(b} In unusual circumstances, and in order to give full effect

to the intent and purposes of the President's clemency program, the

Board may make such other recommendations as justice requires

which are not specifically precluded by the terms of its authority. K - !“

SRR

Section 101, 5 Initial Filing s

(a) In order to comply with the requirements o® Executive
Order 11803, as amended, an individual must make an initial filing
to the Board not later than March 1, 1975. The Board will consider
sufficient as an initial filing any written communication postmarked
not later than March 1, 1975 and received by the Board, the Department
of Justice, the Department of Defense, the Department of Transportation,
the Selective Service System, or other appropriate federal agency.
In the communication an individual or his representative must request
consideration of the individual's specific case or demonstrate an intention
to apply. A prospective applicant must, however, submit his application

promptly thereafter. Oral applications made not later than March 1, 1975
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will be considered sufficient if reduced to writing, received by the

Board, and postmarked not later than March 31, 1975.
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(b) If an application is made by a representation, the case will
not be considered by the Board unless and until the applicant submits
a written confirmation of his clemency application. This confirmation
may be sent either directly or through a representative, but must be
sent within a reasonable amount of time, A statement by an attorney
that he is acting on behalf of an applicant is sufficient.

Section 101,6 Application form,

(a) Upon receipt of an initial filing, a member of the Board's
staff will make a determination of probable jurisdiction. Persons who
are clearly beyond the Board's jurisdiction will be so notified in writing.
A person who questipns this determination should promptly write the
General Counsel, Presidential Clemency Board, The White House,
Washington, D, C., 20500, stating his reasons for questioning the
determination. The General Counsel of the Board shall ;nake the
final determination of probable jurisdiction and shall so notify the
applicant or his representative in writing stating the reasons why. In

doubtful cases, a final determination of jurisdiction will be made by

the Board. fe

ok

e

(b) A person who has been notified that jurisdiction does noﬁcf‘:;
lie in his case will be considered as having made a timely filing should '
the final determination be that the Board has jurisdiction over his case.

(c) A person who is within the jurisdiction of the Board will

be sent an application form, information about the Presidential clemency
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program, instructions for the preparation of the application form,
a statement describing the Board's procedures and method of determining
cases, and a list of available sources of volunteer counseling services.

(d) The person will be urged to return the completed application
form to the Board as soon as possible. In the absence of extenuating
circumstances, completed application forms should be postmarked within
a reasonable period after their receipt by applicant.

(e) An applicant who does not wish to file his own application
may have his representative do so on his behalf provided that he complies
with subsection 101, 5.

Section 101.7 Assignment of Action Attorney, Case Number, and

Determination of Jurisdiction,

(a) Upon receipt by the Board of the completed application form
or of information sufficient for the Board to request the r&8cords and files
ces o1 S, . . . .
specified in subpazagreph (b) of this section, the applicant's case will be

reviewed for preliminary determination of the Board's jurisdiction., If
it appears that the Board has jurisdiction over the case, a file will be
opened and a case number will be assigned. The Board will then request

from all appropriate government agencies the relevant records and files.—; ;. -
L

/=

pertaining to the applicant's case. e

(b) In normal circumstances, the relevant records and files foi’*il_‘

civilian cases will be the applicant's files from the Selective Service System

and the Bureau of Prisons, For military cases, it will include the applicant's
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military personnel records, military clemency folder, and record of
court martial, if any. Applicants have the right to request that the
Board consider other pertinent files, and the Board will attempt to
comply with the request,

(c) Information collected directly by the Board shall be, as a
matter of right, freely available for his examination at the offices of
the Board. All material obtained from other agencies will be available
to the extent not barred by the rules of the agency owning the file. The
reason for denial of access to any file must be stated in writing upon
demand., Files not available to an applicant are not used as the basis
of statements in the initial summary.

(d) Where the initial filing contains adequate information, the
Board staff may assign a case number and request records and files
prior to receipt of the completed application form., )

(e) If the Action Attorney determines that jurisdiction does
not exist, he will promptly notify the applicant in writing, stating
the reasons why.

(f) An applicant who questions this adverse determination of

jurisdiction should write the General Counsel of the Board in accordance

with the provisions of § 101, 6(a).

s
L g '\\
» \\

p—
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Section 101.8 Imnitial Summary.

(@) Upon receipt of the necessary records and files, the
Action Attorney will prepare an initial summary of the applicant's case.
The files, records, and any additional sources used in preparing the
initial summary will be listed, No other material will be used., The
initial summary shall include the name and business telephone number
of the Action Attorney who may be contacted by the applicant or his
representative.

(b) The initial summary shall be sent by certified mail to
the applicant or his representative, The summary will be accompanied
by an instruction sheet describing the method by which the summary was
prepared, and by a copy of the guidelines that have been adopted by the
Board for the determination of cases. Applicants will be encouraged
to review the initial summary for accuracy and completer:ess and
advised of their right to submit additional sworn or unsworn material.
Additional material may be submitted in any length, Nothing over three
(3) single-spaced, typewritten, letter-sized pages in length will be read
verbatim to the Board., Where necessary, thus, an applicant should

summarize his additional material to comply with this verbatim

o

presentation requirement., If this is not done, the Action Attorney ;{‘3"'

g»;:C)
shall do it.

ik

Ll A s
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(c) At any time before Board consideration of his case,
an applicant may submit evidence of inaccurate, incomplete, or
misleading information in the complete Board file or other files.
This information shall be incorporated in applicant's Board file,

(d) An applicant's case will be ready for final consideration
by the Board not sooner than thirty (30) days after the initial summary
has been received by the applicant, Receipt by the applicant shall be
attested to by a certified ﬁail receipt returned to the Board by the
Postal Service or by a reasonable determination of receipt made by
Board staff. Material which amends or supplements the applicant's
initial summary must be postmarked within thirty (30) days of receipt
to ensure that it will be considered. An applicant's request that this
thirty (30) day period be extended shall be liberally granted by the Action

L ]

Attorney, if the request is received prior to Board action.

Section 101.9 Final Summary. é/,_l

P

(a) Upon receipt of the applicant's response to the initial
summary, the Action Attorney will note all such amendments, supple-
ments, or corrections on the initial summary submitted by the applicant
or his representative., All such amendments must be attached to the
initial summary with notation by the Action Attorney of any discrepancies
of fact which in his opinion remain unresolved.

(b} The final summary shall then consist of the initial summary
as amended and the summary of the materials submitted by the applicani%

as described in 8101, 8(b).



Section 101.10 Consideration Before the Board

(a) At a regularly scheduled meeting of the Board, a quorum
being present, the Board will consider the applicant's case. A quorum
shall consist of 2 majority of the Board. However, the Board may
provide by rdle that cases will be considered by panels of three or more
members,

(b) The Action Attorney will present to the Board a brief
statement of the final summary of the applicant's case together with T
material.% submitted by the applicant for presentation to the Board. The
Action Attorney shall then stand ready to answer from the Board files
any questions from the members of the Board concerning the applicant's
case,

Ay

(c) Eaeh applicant wishing to make an oral presentation must

Qe PO,

provide the Board with a written statement giving the rea%ons why h({e/
Q,

thinks a personal appearance is particularly appropriate to an under/y
poes
L

standing of his case, The Board will consider each request for an N

oral presentation at a regular meeting and shall inform the applicant
A ADMICAIT e RE PSRIMTIEN AN ORAC
whether or not his request has been granted. W&EANN, A A MANMER OF RIGAT 1R He
CARD SHI) TRAT 1T IS NECESHRY 10 e RWRLS  Uligksinh W6 OF mis CAs
(d) Any oral presentation granted by the Board shall not exceed
.ten (10) minutes. Neither applicant nor his representative may be present

when the Board begins deliberations; but should remain available for

further consultation immediately thereafter for a period not to exceed

one hour,
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Uiy
(e) After due deliberation the Board will decide,its

recommendations to the President listing the factors it considered in

making its recommendation. MsiMors will be forwarded
to the applicant-together—with the-Prestdent's decision.

(f) If the Board believes it requires more information before
making its recommendation, it will table the case and return the file
to the Action Attorney with directions to conduct further investigation.

Section 101.11 Recommendations to the President

(a) At appropriate intervals, the Chairman of the Board will
submit to the Président certain master warrants listing the names of
applicants recommended for executive clemency, and a list of the names
of applicants considered by the Board but not recommended for clemency.
The Chairman will also submit such terms and conditions for executive
clemency, if any, that have been recommended in each c2se by the Board.

(b) Following action by the President, the Board will send
notice of such action in writing to all persons whose names were submitted
to the President. Persvmrsmot-recetvingexecutive ctemency-witt-aise
‘be-so-retified. All persons will be sent the list of factors deemed present

and pertinent by the Board in making its recommendation.
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Section 101.12 Reconsideration

(a) An applicant may ask the Board for recénsideration of his
case. Petitions for reconsideration, including any supplementary
material,must be postmarked within thirty (30) days of the receipt of
the notification in §101.11(b) .

(b) At a regularly scheduled Board meeting, a quorum being
present, the Board will reconsider the applicant's case if the
applicant's petition shows:

—
(1) new facts, material to the disposition of his case,
which the Board had not previously considered, provided

that the applicant explains to the Board's satisfaction why

such facts were not submitted earlier. New facts shall, for

purposes of this section, be considered material only if they
relate to presence or absence of an aggravating ci;cumstance
under 8102.3 or of a mitigating circumstance under §102.4, or
to calculation of length of alternate service under £102.5; or
(2) factual error, in the final éurnmary or other

document considered by the Board that was material to the

Board's disposition of his case and detrimental to him.
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(A Procedural error that was material to the

Board's disposition of his case and detrimental to him.,

(c) The Board may in its discretion permit an applicant or
his representative to present before the Board an oral statement not
to exceed ten (10) minutes in length, The provisions of §101, 10 apply
to any request for a personal appearance,

(d) After due deliberation, the Board may:

—>
(1) Leave unchanged its original recommendation;
—
(2} As to any person granted executive clemency,
recommend to the President that he diminish the length
of alternative service on which the grant of clemency has
been conditioned, or immediately grant a full and uncondi-
tional pardon;
—_— .
(3) As to any person not granted executive clemency,
recommend to the President that he grant executive clemency

in accordance with such terms and conditions as may be

appropriate.



- 20 -
(e) Applicants requesting reconsideration will be so notified

in writing of the Board's decision, together with the reasons.

Section 101,13 Transmittal to Other Agencies of Clemency Decisions.

(2) The Chairman of the Board shall forward for further
action to the Secretaries of the Army, Navy, and Air Force, the
Secretary of Transportation, the Director of the Selective Service
System, and the Attorney General, as appropriate, only such information
about the President's decision as is necessary for the agency to perform

its functions under the President's clemency program, or for other

necessary action respecting the applicant.




3.

%BX Decisions by the Pre sident to deny executive clemency
to a person who has fully discharged his obligations under the law
for his offense shall not be transmitted by the Board to any other agency
of the United States Government or to any other person, public or private,
except the applicant or his representative.

Section 101. 14 Confidentiality of Communications

(a) In order to have his case considered by the Board, an applicant
need submit only information sufficient for a determination of jurisdiction,
and for the retrieval of necessary official records and files. The application
form will require the applicant's name, date of birth, selective service
number, militaryJSeﬁi-ce anad}&rvice number, if applicable, information
concerning the draft evasion offense or absence-related military offense,
and the disposition thereof, and the mailing address and telephone number
of either the applicant or his representative. .

(b) The Board has determined that it will take all steps possible
to protect the privacy of applicants and potential applicants to the
Presidential clemency program. No personal information concerning
an applicant or potential applicant and related to the Presidential clemency
program will be made known to any agency, organization, or individual,
whether public or private, unless disclosure is necessary for the normal
and proper functioning of the Presidential Clemency Board or unless
required by court order or otherwise required under law. However?f{%‘?’-‘:;V

i L)

P
information which reveals that-there-las—been commission of a serious
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offense previously unknown (other than an offense subject to the
Presidential clemency program) will be forwarded to the appropriate
authorities,

(c) All personal information obtained by the Board in the
course of reviewing an applicant's case, except information obtained
S THIS SHAG by
for other agencies, will be sealed by the Board.R;vhen the applicant has

received his pardon from the President or when the Board's operations

terminate by law.

(drFhe-Boeard-strall publish anonymous case-summeries-of-att
recommendations{o-the-President;—upon—final actienby the PFesident,

Section 101.15 Representation Before the Board

(a) Although an applicant may bring his case before the Board
without a representative, each applicant will be advised of his right
to representation and will be encouraged to seek counsel experienced
in military or selective service law., A representative need not be an
attorney, although legal counsel is recommended to applicants. The
Board staff will advise applicants of those private sources which are

available to provide counseling. /s
A

59
Section 101,16 Requests for Information About the Clemency Progrim
(a) Upon receipt by the Board of a request for informatiothhe
Board's staff shall attempt to determine the individual's eligibility«a any

part of the Presidential clemency program. In doing so, the Board attorney

will preserve the confidentiality of the individual if requested to do so.
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(b) A member of the Board's staff shall also inform any
o ‘ . . oo . Feom
individual of other remedies available tohim, including those a4 the
Departments of Justice and Defense

Section 101.17 Postponement of. Board Consideration and of the start

of Alternative Service.

(a) An applicant may request that the Board defer consideration
| R OTHER

of his case for a reasonable time to permit the pusstuanee-of alternate .
remedies. Such deferments will be lii)erally granted provided that they
do not result in an undue disruption of the Board's operations.

(b) An applicant who has been granted exeéutive'clemency
conditioned upon a period of alternative service may ask for the post-
ponement of the beginning of his period of alternative service,beeause

tike. TheBoard will make every effort, consistent with its own authority

and that of the Selective Service System, to make reasonable accommodations

to such requeéts.
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Part 202 is deleted, and Part 102 is added to read as follows:
Sechon
102.1 Purpose and Scope.
102.2  Board fecommendations.
102.3  Aggravating ircumstances.
102.4  Mitigating €ircumstances.
102.5 Calculation of Length of Alternative Service.
Execupue Obek
AUTHORITY: "E;~©. 11803.39 FR 33297, as amended.
Section 102.1 ' Purpose and Séope‘

NSV
This pazt contains the standards which the Board will employ

in deciding whether or not to recommend that the President grant
executive clemency and whether or not clemency should be conditioned

upon a period of alternative service.
L]

Section 102.2 Board Recommendatiompn—Exeeutive—Clemency

In each case the Board will first decide whether or not it will
recommend to the President that the applicant be granted executive
clemency. In reaching that decision, the Board will consider the

aggravating circumstances listed ina Section 102. 3 and the mitigating

ff"'qf-
circumstances listed in Section 102.4. /3
Section 102.3 Aggravating Circumstances ‘\

$04 -

*"**»-N,, s

(a) Presence of any of the aggravating circumstances listed

below may either disqualify an individual for executive clemency or
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may be considered by the Board as cause for recommending to the
President a period of alternative service exceeding the applicant's
"baseline period of alternative service, ' as determined under Section
102. 5.

(b) Aggravating circumstances of which the Board will take

ART
notice trelude-and-aretimited—to—

(1) Prior criminal convictions;

(2) False statement to the Presidential Clemency Board
by applicantj'

(3) Use of force by applicant collaterally to AWOL, desertion,
or missing movementj

(4) Desertion during combati

(5) Evidence that applicant committed offense for
obviously manipulative and selfish reasons;

(6) Prior refusal to fulfill alternative servicej
.

(7) Violation of probation or parolej

(8) Multiple AWOL/UA offense YV

%
(9) Length of AWOL/UA.
(c) Whenever an additional aggravating circumstance not listed
is considered by the Board in the discussion of a particular case, and
is material to the disposition of that case, the Board shall postpone final

decision of the case so that the applicant may submit evidence material

i,

to the additional circumstance. /,:"'ﬁv‘? -
?!‘f} "
{ewd
P
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Section 102.4 Mitigating circumstances

(a) Presence of any of the mitigating circumstances listed below
or of any other appropriate mitigating circumstance will be considered
as cause for recommending that the President grant executive clemency
to an applicant, and as cause far reducing the applicant's baseline period
of alternative service, as determined under Section 102. 5.

(b) Mitigating circumstances of which the Board will take
notice are:

1. Lack of sufficient education or ability to understand
obligations under the lawi

2. Personal and family circumstances either at the time
of offense or afterwards;

3. Mental or physical condition3

@

4. Employment and other activities of service to the publics

5. Service-connected disability, wounds in ®ombat or
special decorations and commendations;

6. Period of creditable military servicej
7. Tours of service in the war zone]‘
L]

8. Substantial evidence of personal or procedural u.nfairness3

9. Denial of conscientious objector status on procedural¥
technical or improper grounds)

10. Evidence that an applicant acted for conscientious,
not for manipulative or selfish reasonsg

11. Voluntarily submitted himself to au’chorities‘3

12, Behavior which reflects mental stress caused by combatj

13. Volunteering for combat, or extension of service while in comba

£
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14. Above average military conduct and proficiency, AW\
15. Personal decorations for valor.
(c) An applicant may bring to the Board's attention any other
factoﬁ‘which he believes shéuld be considered.

Section 102.5 Calculation of length of Blternative &ervice.

(a) Having reached a decision to recommend that the President

grant executive clemency to a particular applicant, the Board will then

CR N
decide whether clemency should be conditioned upon a specified period

of alternative service and, if so, what length that period should be:

(1) The starting point for calculation of length of alternative
service will be 24 months,

(2) The starting point will be reduced by three times the
amount of prison time served.

(3) The starting point will be further reduced%y the amount

Tr\ﬁ
of prior alternative service performed, provided that 4 prescribed period

of alternative service has been satisfactorily completed.

(4) The starting point will be further reduced by the amount
THE,

of time served on probation or parole, provided that 4 prescribed period
Q-
(3

A

(5) The baseline period of alternative service will be the-

vl
-

has been satisfactorily completed.

remainder of these four subtractions or the judge's sentence to imprisonment,

whichever is less.
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(b) In no case will the baseline period of alternate service
)
be less than three“months.

(c) For applicants who have received an Undesirable Discharge
from a military service, the baseline period of alternate service shall
be three (3) months,

(d) The Board may consider mitigating circumstances as cause
for recommending clemency conditioned upon a period of alternative
service less than an applicant's baseline period of alternative service,
or for recommending unconditional clemency.

(e) In cases in which aggravating circumstances are present
and are not, in the Board's judgment, balanced by mitigating circumstances,
the Board may consider such aggravating circumstances as cause for
recommending clemency conditioned upon a period of alternative service
exceeding_’ eithrarr by three (3), six (6), or nine (9) additidhal mon’chsJ the
applicant's baseline period of alternative service. In extraordinary cases,

as an alternative to denying clemency, the Board may increase the

baseline period to a maximum of not more than 24 months.
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Tite 2—Clemency

CHAPTER [-—PRESIDENRTIAL
CLEMENCY BOARD

ADMINISTRATIVE PROCEDUSES AND
SUBSTANTIVE STANDARDS

The Presidential Clemency Board pub-
lished its proposed administrative pro-
cedures and substantive standards on
November 27, ¥974 (39 PR 41351). 8ince
tlrmtume.tbenoardhucom!deredthe
first military cases before #, and has had
the benefit of more than 46 comments on
its proposed regulations. With the benefit
of this additienal experience and these
comments, the Board publishes the final
regulations setting out its procedures
and standards.

It is the Intent of the Board to provide
notice to the public of the standards it
uses to make recommendations to the
President concerning individual applica-
tions for clemency. The Board also
wishes to ensure equity and consistency
for applicants under the President’s
clemency program.

Because it is a temporary orginiza-
tion within the White House Office, the
sole function of which 1s to advise the
President with respect to the exercise of
his constitutional power of executive
clemency, the Board does not consider it-
self formally bound by the Administra-
tive Procedure Act. Nonetheless, within
the time and resource constraints gov-
erning it, the Board wishes to adhere as
closely as possible to the principles of
procedural due process. The administra-
tive procedures established in these reg-
ulations reflect this decision.

The Board may publish changes in in-
dividual sections as it deems necessary.
The Board welcomes continuing com-
ment on problems which may arise in the
application of particular sections of
these procedures and invites recommen-
dations on how best these problems may
be resolved.

Several dozen technical ehanges have
been made in these regulations in re-
sponse to new circumstances that were
presented to the Board. Some clarify sig-
nificantly the rights and procedures
available to applicants. The following is
an explanation of those changes which
seem to the Board to be most significant:

Jurisdiction. Section 101.3 has been
added in order to incorporate the critferia
for determining whether or not a person
is eligible for consideration by the Presi-
dential Clemency Board. It restates the
criteria established in Proclamation 4313
(Announcing a Program for the Return
of Vietnam Era Draft Evaders and Mili-
tary Deserters) and repeated in Execu-
tive Order 11803 (Establishing a Clem-
ency Board * * *).

FEDERAL

Remedies. Sectlon 1014 has been
added to explain the remedies avaflable
from the Presidential Clemency Board.
It states the suthority with whkich the
Board is vested by Execukive Order
gsgs, jssued pursuant to Proclamation

1

A Presidential pardon restores these
federal civil rights lost as a .result of a
felony conviction. State law recogmizes
Presidential pardons as a matter of eom-
ity. usually restoring the right to vote
in federal and state elections, to hoid
public effice, and to obiain licenses for
trades and professions from which eon-~
victed felons are barred under state law.
Since conviction by military court~
martial is treated as a felony convietion
by many states, and sinee an Undesir-
able Discharge may have the same con-
sequences as a court-martial conviction,
the benefits of a pardon apply to former
servicemen as well as to civilian draft
evaders.

A Clemency Discharge neither en-
titles its recipient to veteramns benefits
nor bars his receiving those benefits to
which he Is otherwise entitled. The Vet~
erans Administration and other agencies
may extend veterans’ benefits to some
holders of a Clemency Discharge, but it
is contemplated that most will not re-
ceive veterans benefits.

Availability of files to applicant and

his representative. Section 101.7(¢) clari-
fles which files an applicant and his
representative have a right to see. At
the offices of the Board, informsation col-
lected by the Board independently of
any other government agency is readily
available to an applicant or his repre-
sentative. All files obtained from other
agencies are available to the extent not
barred by the rules ¢f the agency own-
ing the file. For example, the Selective
Service System file is avsailable to him
and his representative. Ffles from an-
other agency are cited in a summary
when they are used as the basis of state-
ments in that summary. Reason for
denial of access to any of these files is
stated In writing upon request.

This subsection 1is in response to com-
ments that §§ 201.5(b) and 201.6(c),
read together, were either unclear or
overbroad.

Completed case summary The com-
pleted case summary consists of the
initial case summary, amendments as
described in the §§101.8 (¢) and (e),
and the materials submitted by the ap-
plicant and his representative as de-
scribed In §101.8(b). Where, in the
opinion of the Board, there is a conflict
of fact, false statement, or omission ma-
terial to the Board’s consideration of an
aggravating or mitigating circumstance,
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as specified in §3102.3 and 1024, the

case is tabled. The action attorsiey Is in-

structed to obtain additional facts. .
-'This is in response to comments from

the private bar.
woce'ﬂw Board. Subsection
101.9(e) provides for a personal -

gravating circumstance which applies to
his case. The Board has provided a right
to persenal appearance in response to
several comments.

Reeonsideration. Subsection 101.11(\))

_heas been amended in order. to add stand-

ards which must be met if the Board is
to consider an applicant’s petition for
recoxsideration. In the proposed regu-
lations, consideration of such petition by
the Board was & matier of discretion.
This amendment limits the elrcum-~
stances under which recomsideration
will be granted, but provides that when
an applicant shows that any of  those
cireumstances are present, reconsidera-
tion will be granted as a matter of right.

Transmittal to other agencies of Presi-
dential decisions. Section 101.12 provides
that grants of immediate pardon by the
President are {ransmitied formally to
other government agencies, as appropri-
ate. Pending completion of the alterna-
tive service requirement, grants of con-
ditional cl cy are communicated to
another federal agency only fo the extent
this information is necessary for the
agency to perform its functions under
the clemency program or for other nec-
essary action respecting the applicant.
Upon completion of alternative service,
notificatton of the pardon i3 forwarded
to all appropriate agencies. Denials of
clemency by the President are held con-
fidential by the Board.

The intent of this section, adopted here
in response to several comments is that
a person who applies for clemency should
not be prejudiced in his pursuit of other
remedies through the military services’
discharge review processes or elsewhere.

Other remedies available fo applicant.
Section 10:.15(b) requires that Board
staff inform both applicants to the Board
and persons who inquire about the
clemency program, but are clearly not
under the Board’s jurisdiction, of the
remedies avaflable to them under mili-
tary discharge review processes and
through the judiciary. Applicants to the
Board or to one of the other agencies
administering pert of the clemency pro-
gram may pursue such other remedies
simultaneously or subsequently to, ;
stead of their remedies under th
ency program. The Board’s sta
them of their other options.




Aggravating and mitigating circum-
stances. Sections 102.3 and 102.4 contain
new aggravating mitigating cireum~
stances which the Board deems material
to its decisions.

The Board noles that it has seen a
number of cases of persons who behaved
with valor during combat, but then com-
mitted AWOL offenses because of mental
stress caused by combat. The Board calls
attention to this mitigating circum-
stance as one which it considers particu-
larly important in some cases.

A number of comments from the pri-
vate bar have suggested that the Board
should add as & mitigating circumstance
“evidence that an applicant would prob-
ably . have obtained a Selective Service
status or military discharge or reassign-
ment beneficial to him, but failed to ap-~
ply due to lack of knowledge or confu-
slon.” Mitigating circumstances #1, 8,
and 9, in conjunction, are adequate to
meet this problem.

Calculation of length of alternative
service. Subsection 102.6(c) has been
added in order to make clear the Board’s
decision that the initial baseline period
of alternative service for applicants with
Undesirable Discharges is three (3)

‘months.

Eligibility of clemency recipients for
military discharge review remedies. The
Presidential Clemency Board notes, al-

‘though .the matter is not one for inclu- -

‘slon in fits regulations, that it has
received numerous comments which as-
sume that a recipient of executive clem-
‘ency under the President’s clemency
program 1is Ineligible for consideration
‘under the military services’ discharge
review processes.

This is incorrect. Any applicant to the
Board for executive clemency may also
seek review of his discharge through one
of the military services’ discharge re-
view boards or boards for the correction
of military records. Applying to the
Board does not exclude & former service-
man from the jurisdiction of the military
services' boards, nor does it preclude the
remedies which are available from those
boards. :

The Presidential Clemency Board
notes that a veteran who receives s
Clemency Discharge through the Board
may subsequently seek, according to the
Department of Defense, an upgrading of
that discharge through the military serv-
ices’ normal discharge review processes.

This chapter wul become effective
immediately.

Issued in Washington, D.C. on March
18, 1975.
CHARLES E. GOODELL,

Chairman, Presidential Clem-
ency Board, The White House.

1. Part 101 is added to read as follows:
PART 101—ADMINISTRATIVE

PROCEDURES
Sec.
101.1 Purpose and scope.
1012 QGeneral definitions.
101.3  Jurisdiction.
1014 Remadies,
101.5 Initial filing.
1016  Application form.
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Bec,

101.7 - Assignment of Action Attorney and .
case number, and-determination of
- jurisdiction.

Inmsl ©OASe SUIMMATY.

-Consideration before the Board.

Recommendations to “the President,

Reconsideration.

Transmittal to other agencles of
clemency decisions.

Confidentiality of communications.

Representation before the Board.

Requests for information about the

101.8
101.9
101.10
101.11
101.12

101.18

101.14

101.15
Clemency Program.

Postponement of Board considera=
tion and of the start of altemativ/e

101.16

service.
Appendix A: Application kit.
Appendix B: Proclamsation 4318.
Appendix C: Executive Order 11808. /

AUTHORITY: Executive Order 11803, 39 FR
33207, as amended.

§ 101.1 Purpose and scope.

This part estadblishes the procedures
of the Presidential Clemency Board.
Certain other matters are also treated,
such as the assistance to be given to in-
dividuals requesting determinations of
Jurisdiction, or requesting information
respecting those parts of the Presidential
Clemency Program which are adminis-
tered by the Department of Defense and
the Department of Justice under Presi-
dential Proclamation 4313 (39 FR 33293)

§101.2 General definitions. -

“Action attorney” means an attorney
on the staff of the Board who is assigned
an applicant’s case.

“Applicant”” means an individual who
invokes the jurisdiction of the Board,
and who has submitted an initial filing.

“Board” means the Presidential
Clemency Board as created by Executive
Order 11803 (39 FR.33297) or any duly
authorized panel of that Board.

81013 Jurisdiction.

Jurisdiction lies with the Board with
respect to a particular person if such
person applies to the Board not later
than March 31, 1975 and:

(a) He has been convicted for failure
under the Military Selective Service Act
(50 App. U.S.C. 462) or any rule or regu~
lation promulgated thereunder to register
or register on time, to keep the local
board informed of his current address,
to report for or submit to preinduction or
induction examination, to report for or
submit to induction itself, or to report for
or submit to, or complete (alternative)
service under section 6(j) of the Act for
offenses committed during the period
from August 4, 1964 to March 28, 1973,
inclusive; or

(b) He has recelved a punitive or
undesirable discharge as a consequence
of offenses under Article 85 (desertion),
86 (AWOL), or 87 (missing movement)
of the Uniform Code of Military Justice
(10 U.S.C. 885, 886, 887) that occurred

"between Audgust 4, 1964 and March 28,

1973, inclusive, or is serving a sentence of
confinement for such violation.

(¢) Jurisdiction will not lie with re-
spect to an individual precluded from
re-entering the United States under 8
U.8.C. 1182(a) (22) or other law.

§ 1014 Reméedies.
4a) The Board 15 empowered only to

‘make recommendations to the President

on clemency applications. The Board has
no final authority of its own. The Board
may recommend to the President that He
take one or more of the following acttons:

(1) Grant an unconditional pardon
without a requirement of alternative
service;

(2) Grant an unconditionsl pardon
upon the satisfactory completion of a
specified period of alternative service
not to exceed 24 months;

(3) Grant a clemency discharge in
substitution for a Dishonorable, Bad
Conduct, or Undesirable Discharge;

(4) Commute the sentence; or

(5) Deny clemency.

(b) In unusual circumstances a.nd as

. authorized by Executive Order 11803, the

Board may make other- recbmmenda—
tions as to the form that clemency should
take. This shall only be done.in order to
give full effect to the intent and purposes
of the Presidential Clemency program.

'§101.5 Initial filing.

(a) In order to comply with the re-
quirements of Executive Order, 11803, as
amended, an individual must ‘make an
initial Aling to the Board not later than
March 31, 1975. The Board considers suf-
ficient as an initial filing any written
communication postmarked not later
than March 31, 1875, and received by
the Board, the Department of Justice,
the Department of Defense, the Depart-
ment of Transportation, or the Selective
Service System. In the communication
an individual or his representative must
request consideration of the individual’s

case or raise questions which evidence

a serious interest in applying for the
program. Oral applications made not
later than March 31, 1975 are considered
suficient¥f reduced to writing, and post-
marked not later than May 31, 1975.

(b) If an initial filing is made by a
representative, the case is not considered
by the Board unless and until the appli-
cant submits a written confirmation of
his clemency application. This confirma-
tion by the applicant may be sent efther
directly or through a representative, but
it must be mailed not later than May 31,
1975. A statement by an attorney that he
is acting on behalf of an applicant is suf-
ficient. Applications by a representative
on behalf of an applicant may be con-
sidered by the Board where good cause is
shown why the applicant is unable to
apply.

§ 101.6 Application form.

(a) Upon receipt of an initial filing, a
member of the Board’s staff makes a de-
termination of probable jurisdiction.
Persons ‘who are clearly beyond the
Board's jurisdiction are so notifled in
writing. A person who questions this de-
termination should promptly write the
General Counsel, Presidential Clemency
Board, The White House, WasHington,
D.C. 20500, stating his reasons for ques-
tioning the determination. The General
Counsel of the Board makes the final de-
termination of probable jurisdiction and

1975



g0 - notifies the applicant or his repre-
sentative in writing stating the reasons
why. In doubtful cases, a final determi-~
nation of jurisdiction is made by the
Board. . .

(b) A person who has been notified
that jurisdiction does not lie in his case
is considered as having made a timely
filling if the final determination is that
the Board has jurisdiction over his case.

(e) A person who is within the juris-
diction of the Board is sent an applica-
tion form, information about the Presi-
dential clemency program, instructions
for the preparation of the application
form, & statement describing the Board’s
procedures and method of determining
cases, and a list of volunteer counseling
services.

- (@ Thepersonisurgedtoretumthe
completed application form to the Board
as soon 8s possible, Completed applica-

. tion forms must be postmarked within
sixty (60) days of the time they were
malled by the Board, in order to qualify
for the Board's consideration as a matter
of right. .

§ 101.7
case nu
jurisdiction.

(a) Upon receipt by the Board of the
completed application form or of infor-
mation sufficient for the Board to re-
quest the records and flles specified in
paragraph (b) of this section, the ap-
plicant’s case is reviewed for preliminary
determination of the Board’s jurisdic-
tion. If it appears that the Board has
jurisdiction over the case, a flle is opened
and a case number assigned. The Board
will then request from all appropriate
government agencies the relevant rec-
ords and files pertaining to the appli-
cant’s case.

(b) In normal circumstances, the rel-
evant records and files for civilian cases
are the applicant’s files from the Bu-
reau of Prisons and informetion that he
has'sent to the Board. For military cases,
they will include the applicant’s military

- personnel records, military clemency
folder, record of court martial, if any,
and information that the applicant has
sent to the Board. Applicants and their
representatives have the right to request
that the Board corisider other pertinent
files. The Board will attempt to comply
with these requests.

(c) At the offices of the Board, infor-
mation collected by the Board inde-
pendently of any other agency is readily
available to an applicant or his repre-
sentative. All files obtained from other
agencies are avallable to the extent not
barred by the rules of the agency owning
the file. Files from another agency are
cited in a summary when they are used
as the basis of statements in that sum=
mary. Reason for denial of access to any
of these files is stated in writing upon
request.

(@) Where the initial filing contains
adequate information, the Board staff
may assign a case number and request

and files prior to receipt of the
completed application form.

(e) If the Action Attorney determines

that the Board does not have jurisidic-

Assignment of Action Attorney,
, and determination of
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tion in a particular case, he prompily
notifies the applicant or his representa-
tive in writing, stating the reasons for
such a determination. -

(f) An applicant or his representative
who questions this adverse determination
of jurisdiction should write the General
Counsel of the Board in accordance with
the provisions of § 101.6(a).

§ 101.8 Initial case summary.

(a) Upon receipt of the necessary rec-
ords and files, the Action Attorney pre-
pares an initial case summary of the ap-
plicant’s case. The flles, records, and any

additional sources used in preparing the

initial case summary are listed. No other
material is used. The initial case sum-
mary includes the name and business
telephone number of the Action Attorney
who may bhe contacted by the applicant
or his representative.

(b) The Initial case summary is sent
by certified mail to the applicant or his
representative. The summary is accom-

panied by an instruction sheet describing -

the method by which the summary was
prepared and by a copy of the guidelines
used by the Board for the determination
of cases. Applicants are encouraged to
review the initial case summary for ac-
curacy and completeness and advised of
their right to submit additional sworn
or unsworn material. Additional material
may be submitted in any length, Nothing
over three (3) single-spaced, typewritten,-

letter-sized pages in length is read ver-’

batim to the Board. Where necessary,
therefore, an applicant should summa-~
rize his additional material to comply
with this verbatim presentation require-
ment. If this is not done, the Action
Attorney does so.

(¢) At any time before Board-consid-
eration of his case, an applicant may sub-
mit evidence of inaccurate, incomplete,
or misleading information in the com-
plete Board flle or other flles. This in-
formation is incorporated in applicant’s
Board file.

(d) An applicant’s case is ready for
final consideration by the Board not
sooner than thirty (30) days after the
Initial case summary is mailed to the
applicant. Material which amends or sup-
plements the applicant’s inittal case sum-
mary must be postmarked within this
thirty (30) day period to ensure that it
is considered. An applicant’s request that
this thirty (30) day period be extended
is liberally granted by the Action Attor-
ney, if the request is received prior to
Board action and is reasonable,

(e) Upon receipt of the applicant’s re-
sponse to the initial summary, the Action
Attorney notes all such amendments, sup-
plements, or corrections on the initial
summary submitted by the applicant or
his representative. All such amendments
are attached to the initial case summary
with notation by the Action Attorney of
any discrepancies of fact which in his
opinion remain unresolved. The complete
case summary consists of the initial sum-
mary, amendments as described in para-
graph (¢) and this section, and the ma-
terials submitted by the applicant and
his representative as described in para-
graph (b) of this section.
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(f) Where, in the opinion of the Board,
there is a confiict of fact, false state-
ment, or omission material te the Board’s
consideration of an aggravating or miti-
gating circumstance, as specified
§§ 102.3 and 1024, the case is tabled. The
Action Attorney is then instructed to ob-
tain additionsl facts.

§101.9 Considération beforethe Board.

(a) At a regularly scheduled meeting
of the Board, an applicant’s case is:con-
sidered. The Board may provide by rule,
however, that cases will be initially con-
sidered by panels of not less than three
Board members. Any case may -be
brought before a majority of the full
Board for consideration at the request
of a panel member. Panel recommenda~
tions will be considergd and approved by
a majority of the f

(b) The Action Attorney presents to
the Board a brief statement of the com-
pleted case summary and, as provided
in § 101.8(b), the materigl submitted by
the applicant. .

(¢) The Board grants a personal ap-
pearance to an applicant and his rep-
resentative if they can show in'a written
statement that such an appearance is

necessary to the Board’s understanding .-
of the applicant’s case. The Board con- -

siders each request for an oral presen-
tation at a regular meeting and informs
the applicant and his representative
whether or not his request has been
granted..

(d) Any oral presentation granted by
the Board shall not exceed a reasonable
period of time. Neither applicant nor his

representative may be present when the .

Board begins deliberations, but should
remain available for further consulta-
tion immediately thereafter. . -

(e) After due deliberation the Board
decides upon its recommendation to the
President listing the factors it considered
in making its recommendation.

§ 101.10 Recommendations to the Pres-
. ident,

(a) At appropriate Intervals, the
Chairman of the Board submits to the
President certain master warrants list-
ing the names of applicants recom-
mended for executive clemency and a
list of the names of applicants consid-
ered by the Board but not recommended
for clemiency. The Chairman will also
submit such terms and conditions for
executive clemency, if any, that have
heen recommended in each case by the
Board.

(b) Following action by the President,
the Board sends notice of such action
in writing to all applicants whose
names were submitted to the President.
Fach applicant is sent a list of the miti-
gating and sggravating circumstances
decided by the Board to be applicable
in his case.

§ 101.11 Reconsideration.

(a) An applicant may ask the Board
for reconsideration of his case. Pesitions
for reconsideration, including any sup-
plementary material, must be post-
marked within thirty (30) days of Board
maliling specified in § 101.10(b),
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" (b) At » vegulsrly schoduied Board

, & mmjority of the Board being

preseut, it will reconsider the applicant's

case if the applicant’s petition shows one
or more of the following:

(1) New fact, material to the disposi-
tion of his case, which the Board had
not previously considered, provided that
the applicant explains to the Board’s
satisfaction why such facts were not sub-
mitted earlier. New facts are, for purposes
of this section, considered material only
if they relate to presence or absence of
an segravating circumstance under
§ 102.3 or of s mitigating circumstance
under § 1024, or to calculation of length

of alternative service under § 102.5.

by the Board thal was material to the
Board’s disposition of his case and detri-
mental to him; or

(3) Procedural error that was material
te the Board disposition of his case and
detrimental tohim.

(¢c) The Board may at its discretion
permit an applicant or his representative

8 reasonable period of time to present
before the Board an oral statement. The
provisions of § 101.9 apply to any request
for a personal appearance.

(d) After due deliberation, the Board
may:. -

(1) Leave unchanged its original rec-
ommendation;

(2) Where executive clemency was not
granted, recommended to the ‘President
that he grant it in accordance with such
terms and conditions as may be appro-
priate;

(3) Where executive clemency was
granted, recommend to the President
that he diminish the length of alternative
service on which the grant of clemency
has been conditioned or immediately
grant a full and unconditional pardon.

(e) Applicants requesting reconsider-
ation are so notified In writing of the
Board's decision, together with the
reasons.
§101.12 Transmittal to other agencics

of decisions.

(a) The Chairman of the Board may
forward for further action to the Secre-
taries of the Army, Navy, and Air Force,
the Secretary of Transportation, the Di-
rector of the Selective Service System,
and the Attorney General, as appropri-
ate, only such information about the
President’s decision as is necessary in the
Board’s judgment for the agency to per-
form its functions under the President’s
clemency program or for other necessary
action respecting the applicant.

(b) A decision by the President to deny
executive clemency {0 a person who has
fully discharged his obligations under the
law for his offense is not tranamitted by
the Board to any other agency of the
United States Government or to any
other person, public or private, except
the applicant or his representative.

8 101.13 Confidentiality of communica-
tions.

{(a) In order to have his case consid-

ered by the Board, an applicant need

submit only sufficient for &
determination of juvisdiction and for the
retrievel of necessary offieial reconds and
Hles. The applicatien form requires the
applicant’s name, date of birth, selective
service number, branch and
service number, if spplicable, informa-
tHon conceming the draft evasion offense
or absence-related military offense, and
the disposition thereof, and the mailing
address and telephone number of either
the applicant or his representative.

(b) The Board takes all steps in its
power {o protect the privacy of ap-
plicants and potential appHcants to the
Presidential clemency program. No per-
sonal information concerning an ap-
pHeant or potential appHcant is released
by the Board unless disclosure is neces-
sary for the proper functioning of the
Board (e.g., to the Selective Service Sys-
tem so that alternative service may be
performed) .or unless required by law.

(1) Information which reveals com-
mission of a serious crime, unrelated to
any offense subject to the jurisdiction of
the Presidential clemeney program is
forwarded to the appropriate authorities.

{2) As required by law, the name (but
only the name) of a recipient of clem-
ency is refeased to the pubte.

(c) AN personal information obtained
by the Board in the course of reviewing
an applicant’s case, except information
obtained from other agencies, is sealed
by the Board. This happens when the ap-
plicant has received his pardon from the
President or when the Board’s operations
terminate, whichever is earfer.

(d) Upon announcement of the Presi-
dent’s disposition of a case, the Board
may publish a summary of that case
after the removal of all information
likely to identify the individual.

§ 101.14 Representation before the
Beeard.

(a) Although an applicant may bring
his case before the Board without a rep-
resentative, each applicant is advised of
his right to representation and encour-
aged to seek counsel experienced in mil-

to applicants. The Board staff advises

applicants of those private sources

which are avaflable to provide counsel-

ing.

£101.15 Requests for infermation about
the Clemency Program.

(a) Upon receipt by the Board of & re-
quest for information from an individual
clearly not within fhe jurisdiction of the
Boaxd, the Board’s stafl attemptis {0 de-
termine his eligthility for any other part
of the Presidential clemency program. If

requested, the Board attorney preserves

the confidentiality of the individual’s
location.

{b) A member of the Board’s stafl also
informs any individual of other reme-
dies avaflable to him, including those
from the Departments of Justice and
Defense and through judiclal processes.

S$WLI6 Pespiuomein ‘6 Beil
M-ﬂ&ﬁsaﬁnd
native service,

(a) An applicant msy reqiest ‘That
the Board defer consideration of hix case
{or a reasonable period of {ime. de-
Terments are 1tberally granted provided
that theydnnotresmttna.nundue dis-
ruption of the Board's operations or de-
lay the final termination of the Board’s
operations.

(b) An applicant who bas been granted
executive clemency conditionefl upon a
period of allernative service may ask
Tor the postponement of the beginning -
of his perlod of alternative service for a
reasonable period of time. The reasons
Tor which a postponement may be grant-
ed include personal hardship and con-
flicting obligations. The Board makes
every effort, consistent with its own au-
thortty and that of the Selective Service
System to accommodate postponement

requests.
2. Part 102 is added to read as follows:
PART 102—SUBSTANTIVE STANDARDS

Sec.

i02.1 Purpose and scope.

102.2 Board recommendations.

102.4 Mitigating circumstances.

102.5 Calculation -of length of albernative
servioe,

AUTHORITY: Executive Order nnoé, M
33297, as amended.

§ 102.1 Purpose and scope.
" ‘This section confains the standards

~which the Board employs in

whether or not 0 recommend that the
Presikient grant executive clemency,
whether or not clemency should be con-
ditioned upon satisfactory completion of
a period of alternative service, and, if
so, what the length of this altermative
service )

§ 102.2 Board recommendations.

In eaeh‘we the Board decides first
whether or not it wili recommend to"the
President that the applicant be granted
executive clemency. In reaching this de-
cision, the Board considers the aggre-
vating circumstances in § 1023 and the
miifgating circumstances in § 102.4.

8§ 102.3 Aggravating circnmstances.

(a) Presence of any of the ageravat-
ing circumstances listed below may
either disqualily an individual for ex-
ecutive clemency or cause the Board
to recommend {0 the President a period
of alternative service exceeding the
applicant’s “baseline period of alterna-
tive service,” as determined under
§ 102.5.

(b) Aggravating cireumstances
which the Board takes notice are:
~ (1) Other adult criminal convictions;

(2) False statemeni by spplicant to
the Presidential Clemency Board;

(3) Use of force by applicant collater-
ally t6 AWOL, desertion, or missing
movement or civillan draft evasion
offense;

(¢3) Desertiondtu!ns combat;

(5) Evidence that applicant cotfimitted
offense for obviously manipulative and
selfish reasons;

of
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46). Prior refusal to fulfill court or-
dered alternative service;

{7 Violation of probation or parole;

(8) Multiple AWOL/UA offenses; and

(9) AWOL/UA of extended length.

(¢c) Whenever an additional aggravat-
ing circumstance not listed is considered
by the Board in the discussion of a par-
ticular case, and is material to the dispo-
sition of that case, the Board postpones
final decision of the case and immedi-
ately informs the applicant and his rep-
resentative of their opportunity to sub-
mit evidence material to the additional
circumstance.

8§ 102.4 Mitigating circumstances.

(a) Presence of any of the mitigating
circumstances listed below or of any
other appropriate mitigating circum-
stance is considered as cause for rec-
ommending that the President grant
executive clemency to an applicant, and
as cause for reducing the applicant’s
alternative service below the baseline
period, as determined under § 102.5.

(b) Mitigating circumstances of which
the Board takes notice are:

(1) Lack of sufficient education or
ability to understand obligations or
remedies available under the law;

(2) Personal and family problems
either at the time of offense or if appli-
cant were to perform alternative service;

(3) Mental or physical condition;

(4) Employment and other activities
of service to the public;

5) Service-connected  disability,
wounds in combat or decorations for
valor in combat;

(6) Period of creditable military
service;

(7) Tours of service in the war zone;

(8) Substantial evidence of personal
or procedural unfairness;

(9) Denial of conscientious objector
status, of other claim for Selective Serv-
ice exemption or deferment, or of a claim
for hardship discharge, compassionate
reassignment, emergency leave, or other
remedy available under military law,
on procedural, technical, or improper
grounds, or on grounds which have sub-
sequently been held unlawful by the
judiclary;

(10) Evidence that an applicant acted
for conscientious, not manipulative or
selfish reasons;

(11) Voluntary submission to authori-
ties by applicant;

(12) Behavior which reflects mental
stress caused by combat;

(13) Volunteering for combat, or ex-
bension of service while in combat;

{14) Above average military oonduct
and proficiency; and

(15) Personal decorations for valor.

. (¢) An applicant may bring to the
Board’s attention any other factor which
e believes should be considered.

§ 102.5 Calculation of length of alterna-
tive scrvice.

{a) Having reached & decision to rec-
that the President grant execu-

tive clemency to a particular applicant,
the Board will then decide whether or

RULES AND REGULATIONS

not clemency should be conditioned upfiit
a specified period of alternative servick.
tnd if so, what length that perfod showdd

(1) The starting point for calculation
of length of alternative service will be“:!
months. .

(2) The starting point will be redw
by three times the amount of prison tnm
served.

(3) The starting point will be furthes
reduced by the amount of prior alterns~
tive service performed, provided that the
prescribed period of alternative service
has been satisfactorily completed or is
being satisfactorily performed.

(4) The starting point will be further
reduced by the amount of time served on
probation or parole, provided that the
prescribed period has been satisfactorily
completed or Is being satisfactorily per-
formed. .

(5) Subject to paragraphs (b) and (¢)
of this section, the baseline period of al-
ternative service will be the remainder of
these four subtractions or final sentence
to imprisonment, whichever is less.

(b) In no case will the baseline period
of alternative service be less than three
(3) months.

(c) For applcants who have received
an Undesirable Discharge from a military
service, the baseline period of alternative
service shall be three (3) months. «

(d) The Board may consider mitigat-
ing circumstances as cause for recom-
mending eclemency upon satisfactory
completion of a perlod of alternative
service that is less than an applicant’s
baseline period of alternative service, or
for recommending an immediate pardon.

(e) In cases in which aggravating cir-
cumstances are present and are ngt, in
the Board’s judgment, balanced by hiti~
gating circumstances, the Board may
consider such aggravating circumstancés
as cause for recommending clemency
upon satisfactory completion of a period
of alternative service exceeding, by three
(3), six (6), or nine. (9) additional
months, the applicant’s baseline perjod
of alternative service. In extraordinary
cases, as an alternative to denying clem-
ency, the Board may increase the base-
line period to a maximum of not more
than 24 months.

PART 201—[REVOKED]
3. Part 201 is revoked.
PART 202—[REVOKED])
4. Part 202 is revoked.
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