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INdiAN PuEblo 
CulTuRAl 

CENTER INc. 
Post Office Box 6807 I Station B I Albuquerque, New Mexico 87107 I Telephone (505) 243-1374 

Campaign Office 24 7-4241 

ANNOUNCEMENT 

Effective July 1, 1976 the Indian Pueblo Cultural Center is 

under the direction of Mr. William F. Weahkee who has taken 

over as the Center Director. 

The opening of the Center is scheduled for August 28. We hope 

you will visit with us. 

An Associated Proqram of the All Indian Pueblo Council, Inc . 

• 
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ACTIOS :\1E:\10R.A:\"DC~1 

Date: September 14 

FOR ACTION:. Dick Parsons 
Brad Patterson 
Max Friedersdorf 
George Humphreys 
Ken Lazarus 

FROM THE STAFF S::CRETAI~Y 

DUE: Date: 
·september 15 

SUBJECT: 

LOG NO.: 

Time: 615pm 

cc (for information): Jack Marsh 
Jim Connor 

• { Ed Schmul ts 

Tin1c: 
500prn 

S. 217-Repeal of certain condemnation authority 
concerning Indian lands 

l:..CTION REQUESTED: 

__ For Necessarj' Action __ For Your Recommendations 

___ Prepare Agenda and Brie£ __ Draft Reply 

X 
__ For Your Comments __ Draft Remarks 

REMARKS: 

please return to judy johnston,_ ground floor west wing 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

MEMORANDUM FOR THE PRESIDENT 

Subject: Enrolled BillS. 217 - Repeal of certain con
demnation authority concerning Indian lands 

Sponsors - Sen. D6menici (R) New Mexico and 
Sen. Montoya (D) New Mexico 

Last Day for Action 

September 20,· 1976 - Monday 

Purpose 

Repeals existing law under which tribal lands of the 
Pueblo Indians of New Mexico are subject to special 
condemnation actions in rights-of-way cases. 

Agency Recommendations 

Office of Management and Budget 

Department of the Interior 
Department of Justice 

Discussion 

Approval 

Approval 
Defers to Interior 

In 1924, the Secretary of the Interior approved an 
application of the Santa Fe Northwest Railway Company 
for a railroad right-of-way through tribal lands of 
the Zia, Santa Ana, and Jemez Pueblos. However, 
after completion of the railroad, it was determined 
that the legal basis for the Secretary's action was 
not valid. The railroad then attempted to validate 
the right-of-way by negotiating with the three 
affected Pueblos, but it could not reach an agree
ment with the Pueblo of Jemez. 

In an attempt to resolve the issue, a bill was signed 
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into law on May 10, 1926, providing for the condem
nation of lands of the Pueblo Indians of New 
Mexico for any purpose for which other lands of the 
State may be condemned. However, the 1926 Act placed 
jurisdiction for such condemnation proceedings in 
the Federal District Court, and the court found 
that the 1926 Act contained insufficient authority 
to decide the case. 

Finally, in 1928, a law was enacted that allowed 
the Santa Fe Northwest Railway Company to perfect 
its title to the railroad right-of-way in question. 
The Act of April 21, 1928, made applicable to the 
Pueblo Indians of New Mexico and their lands those 
statutes of the United States governing the 
acquisition of rights-of-way through Indian lands. 

S. 217 would expressly repeal the Act of May 10, 
1926, and it would terminate, on the date of enact
ment, all pending proceedings and actions that were 
initiated under the 1926 Act. However, any right 
of appeal from such proceeding or action entered before 
the date of enactment of s. 217 would be preserved. 

~creover, S. 217 would authorize the Secretary 
of the Interior to grant one renewal for a period 
not to exceed ten years of any right-of-way 
acquired, prior to January 1, 1975, through liti
gation allowed under the 1926 Act. Such action 
would be authorized only when the right-of-way 
holder and the Pueblo tribe cannot reach agreement 

'on renewal, and the Secretary could grant the 
renewal without the consent of the affected Pueblo 
tribes. In such cases, the Secretary would require 
that the Pueblo involved receive fair market 
value compensation for such renewal. 

Finally, the enrolled bill would also amend the Act 
of AFrjl 21, 1928, to make applicable to the Pueblo 
Indians of New Mexico certain general statutes 
which provide for rights-of-way across Indian 
lands. 

In its enrolled bill letter, Interior explains the 
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need for this legislation as follows: 

"The 1926 Act should be repealed for a 
number of reasons. The Pueblos are 
sut j ect to a t:/pe of action from which 
other tribes in the United States are 
immune. The Act of 1926 was passed 

3 

~ith the intent of solving a unique problem 
2~ a precise time. The Act should have 
been repealed after ser~ing its specific 
function. Should the need arise for the 
State to condemn Pueblo lands, it can 
request such authority from the Congress. 

The Pueblo Indians feel that use of the 
Act, however infrequent, imposes an 
inequitable situation upon them. They 
have ez.r:ressed a desire for repeal of 
the Act in a resolution adopted by the 
All-Indian Pueblo Council on 
October 20, 1973. 

"With regard to the one-time lC-year 
renewal provision under S. 217, only 
two rights-of-way would be involved. 
Both are for power lines on the Santa
Clara Pueblo and expire, respectively, 
in the years 2011 and 2023. The 
remaining 10 rights-of-way under the 
1926 Act were granted in perpetuity, 
and would not be affected by s. 217. 
In all other respects, S. 217 will put 
the Pueblos on the same basls as other 
tribes in the United States with 
regard to the granting, renewal, or widen
ing of rights-of-way ttrough their 
lands. Accordingly, we recommend that 
the President approve the enrolled 
bill." 

/1 

/1.~_1· ( }rv{ 
" I 

' I 

Acting Assistant Director ~J 

for Legislative Reference 

Er.c J c sure 
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United States lJepartn1ent of the lntcrior 

OFFICE or TliE :-:.ECf\ET.\l<S 
WASHl:\(.;TO.:\, lJ.C. :LU:.!tu 

SEP 1 o 1975. 

'Ihis resr:cr.c.:~.s to yacr YC£j_l.:.eE.:t fc::: t...~.e' viev;s of tl:.is IX::p2rtrcnt 
on enrolle.~ till S. 217, "To rc-.Tal the let c.. f. !'z:· lC1 , 1926 ( t14 
Stat. 4 98) , rclatinJ tc the cc:-.(er.naticn cf ce.rt:.c.un lc .. EC1S of the 
Iueb1c Ir,cliar~s in tf,e Stz.te c~ lJC'\d Lcd.cc." 

Section 1 of trl€ enrol].ee till rep~·c1s u,e l-J:.t of Lay 10, 1926 
(44 Stat. 498) \'·hicl1 aut.r.crizE<~, ir, Fcoc-1:'cl ili:;trict COLirt, t11e 
c.or:C:era!aticn of FucLlc InGi~1 1ar.C:s in LLI.v n-.-.;dco fer any Ft±-1ic 
:p . .:;.~-r:-ose for \':hich la.~es r:.E:y re cx:..neer:T.E:Cl ur::dcr 't-~c.\: ! :E.. 'd. co State law. 

rection 2 of s. 217 prcviccs tr..at w:y action pc-uling under the 192f. 
I.ct Ft::0:-1 er.c:ctrler:": of the bill stzJ.l 1-E te:rr·in~tecl, :t "J.t tJ'le r·ic.;Lt 
of ti.r.C:ly .q;pcal fror:: a fir.al dH~IE:E: or orecr in c:ny .::.ction ur..G.E.r 
the 1926 Jl..ct is preserved. 

Section 3 of the er:rolled bill arrends the let of AI-·ril 21, 1928 
(45 ·Stat. 4~2; 25 G.S.C. 322), \':l'll.ch con.._c:dns ccrt:a.in gE'ncral 
stttutes n:.lc.ting to tl:e aec~nistrc..ti.or. cf Ir:Ciar. trust lv.r:C.s, l:.y 
extenc:ing t11E': st::tutes containa.: th:::rcir. to tl-e l'uc±lo :r:iliar.s 
cmd tl:dr lc:nC.s. The resuJ.t cf t:b.is .:m-cr.Gr::ei"lt \iould 1.-•E: to r:laoe 
the l~aJ l<a:ico PucoJ:.lo Inc.J.ar~ in U:c s.:r::e position rclc;tive to 
grants of rights-of-\vay across their londs as other federally
reco;nizec: Ir.dicm tri.l:les • 

S. 217 alro aOQ.s a na,, secticr~ ~ tc t.he 1926 ;.ct, \-:hid: rrovJ.C'.e£· 
that t11e Eccret..cuy cf the !r:tericr vc;y wi tJ~ut the ccr:sE..l1t of tl::e 
c:ffcc.i:c.C. FuE:·b.:o Td.l-.€, s::..?;lt c-. cnE-t.:!.r,e 10 ycu.r rer:e\:c::l cf c::·.r:y 
r.is-r:t.-cf"'"\·:ay a.cn~ss PuE:t-lc ltnc£ ao::_Icin:G. eitl:er tl:rc·us-L J.itig~ticn 
pursu..::u.t to the i'.ct of i ~~y lC·, 19 2E, cr ty ccr"fl:or..isc c•Jx'l settlcrc rt 
in sucli litigation prier to ~c:.m:.c:.1:y l, 197:: .. r:cwevcr, the Scc.r'c~~<n:y 
r•~y crly gr.:mt such a rEJ1C:'.·:c.l .i:!: u~e: C\·:ner of the r.:<).t-c:.·-\\·.:ry c.::.rC'. 
U1E: tril-e cc.u~ot rcc.,ch c=t<;.!."HT.£Tt v:itJ:ir~ ~C c.;:,ys aft.u: st:d:. n-r"c.c,:u.l 
\'Dl t:c cf the rcnc,:al us C"U"}-L:! ;:.:;,~ t.icn i 01: tJ-.c t:::H.c • 

• 
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Tr.e let ef t"ay 10, 1926 (44 ~t:tt. 498), e):r.cscs rJc\v t:od.cc Pt.Ieblo· 

Ir.c<ian l~K's to a v-ic~cr li<::r:ility fer ccnc(;;i . .naticn tlar. ttat of 

ctJ,cr Jn(i<.:n trjJ:£ s in tLo Cnit!.~ ~t~tc::.~. It v.'as PrE,ctt-<2 s=-ccifically 

to rcs.c:Jv~ th.; ccr:t::-c:'\7cr::.~J 
L•. t1 ccr. the Santa Fe t.ortl.i:c::;tcnl 

F..:""'i 2.'.- co.y Cc:-r.-::1~'/ aEc tL.c Puc.:.Jlv c£ JG cz ever 2 ris;ht-of-rr.<Jy fer 

n:ihc.:.d pt~.rr.c::-;cs tr.
rcu~h t:;.::-il:.::l 1.=::-.c:~ cf the ~~i2, s.:~Lt.a l ru., <:~r~d 

,1E::F'f-Z Pl.:c1;]C~5. 'Ihe lS2G tct tc<)~ 2:\·!<:~y tLe Fe~-,1 n::::xico r~J·.:l::.:.cs I 

risr:t cf cor~:c-nt ir1 tr.c cc;_,~:c,J:e:.ticr, 
c£ c.zr>licc.t.icr£ fc.::- rishts

of-vJc.y <:.cress tf:eir lc:r.cl. In cc::z._-;::;.st, tl.c:;.: tr.iLcs t.t.::t crs:ariz<::d 

sc-:e.n:r"CntS p1..c.t'S\.:211t to the It:;~~ c:: .:TwlC: 18, ~.S34 (48 Stu.t. S;87), 

v:ere r-rovjc~cd tLe ri~;J::-,t of ccr;..se::-.t :i.n con~idc:rir.g ~
1:cr orrlicG.ticns, 

ax~c~. thE• lD2.<:.r,ct::: cf f·?C'<·:c;:o l7.y .:-~c.:cc-sri zr:C trilEs have l:ecn ~ra:-.tcd 

E;Uch right tlu-cu~)':. re<;uJa.ticn (:?S C .r .P. 1fl}. 

'J'Le J,ct of l\[1ril 21, 1?28 (~5 ftat. 4<12; 25 D.S.C. 322), r:•.ac'le 

a:t::_:liczble to ths Pt:eblo Ir.Cic:r:.~ of t-:o.: I 'c:.icc c:u~C:. their l<;rds ttcse 

statutes of t.te Gnitcd Stc:tcs c;c.vcrrJ.Ls act~l'isition o
f risl"ts-of-..·;a.y 

tl.rough InCi&n l2nc:s. In c£icition, thE ;,ct of rebruz.:ty 5, 19!<8 

(62 St?,t. 17; 2 5 v .s .c. 323-328) prcNidir:g fer the g·.rc.r.tins cf 

rishts-of-..·;ay tr·:rcugh Ir.ciiar. lar,ds spE<:ifically included Pueblo lc::ncs 

in its provisions. 

It has bEen a~ed tl..at either tl-.e 192f. let, or tl:e 1948 l'ct, 

repealed the 1926 l".ct l:y ir-plication. Or: this isst'E' tl:e District 

COurt fer t:r.e tistrict of Nev1 l<Jexicc (State of ~:cw .VeYJ.ro v. 

lhlted States, 148 F. Supp. 508, 1957}, f.as hEld that the 1926 

let ""·as not repealed br."'C'ause 1.::n.less a later c_;e;neral stat.ute repeals 

an earlier s:t:ecial statt.:te e~:-;?r(:Esly or .:~.r.. cJ:solute incacratiJ::.ility 

l:J€b,"eei1 the tvvo exists 1 tl:e prES1..1r.'Ftion is U·~at the sr:.ecia1 Statute 

rcrr.ains in force as ar. e1~cepticn to
 the sene..ral. 

In t.r.c neu.~·ly 50 years that the 1926 Act has been· in effect, it 

has teen used. t\·:el ve tir.<t-=:s to obto:in rights-of-way on Pueblo lanes 

il-.. tl1e u.s. District O::>crt. The n-ost frequent reason r.as .tcc: .. J1 

that o:t" hi~;h\,•ay r:urt_X:se:s . ·n~ere is p.:ese.n tly per.c:.ir.g in tJ;e U.S. 

Circuit Cc•u.rt of i'-t:[(".<:ls for the lOth Circt.ri.t ar~ ap:t:cal frcm a 

fir.<l-1 CE:cision of t::l:e LS. District Court fc:- the District of 1~<2\-i 

Ee:-:icc srar:ti.ng a ris::L:.-cf--<.~·.:>.y
 :::cr purrcses of an electrical trc .. .ns

n-j.ssion systG',' tl-:;:·cw): lc..::c..::- cf tl:e Pt:cl·lo of Iz:;;t:rc:. 'I1:is sl.-:it, 

Fl c..i ns f'lt:'ctric f;,::'nc~rc::.tion 
c:nd Trarosr::ission Coo;x:~~-.::ti \'G

, · Ir.c. , v. 

n. ... ",1~1-o , ..... c-,;:-;.:;-:-:-:-:;-~- :
~S--(.::-;::;-

~~c ~ 1' ui '. i''.i c-+-~-~ ct"· I. -.,-.• -i- c IJ ,-... ~ .. ::-.. ,.,...,, ~ 

r·L:~.J 
\__. .~ ......... _ . 1 ,\~,...,._ .-~~.._ • ...__,..\..~

._\...,. .~ 1 ~~ ----.~..-...L..-. 
,A..,~--

" \,...1..~ ... -,.....
.._:: _.; 1 

197:~-,~~::c--:-T~, 
~:c :· c::' f,~r. I.lccfcr.~c' a:x1 S.::nt<:r. Cl<.Tc! c:'rF fE·t::r.:c12. 

tJ:at si:.·i L:r c:cL~ c:: v:::ll h:: tc:J:cr E:c:<lil:st th:>r:< i:-; c.::~;E:s irxc2vinc 

tl.eir ::.cuLs fer c'.:.Lc: ~-~::.:...:::c·.s. 

Tl·c 19::-'t; :ct ::-1 .c·c:<: lc:· rc(('~Jc<" fer a n~lx-r of l"i"C:scrs. 'I1:c 

\~~- L·.l.c;, c.:.·l' ;;~~,··· .:~ ~:":~ t.C (\ t;~'•-...: <.J[ ~.c-tJCr; frcrr. y,.~l1ic-l·. c_~tJ·:I..:'l'" :..:--:.rc~ 

1·. ~ .. l:c· t·l~.:i t..::_~(~. ~~~ .. -.~_,- ~] ,-~;_r· i.:.::.:::.r.\.~-. '-~~c~ l-c:t cf lS::f \-.·z~~~ I ·z-t~:~-_:l.-~ \\~_i tl~ 
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the intu.t of solvirq a udc:....!P p:-:-d~.]Er! 2t 2 ;::n:cif-:E· t.:r.e. ~1:.e l-et r-·hc~t:lC. hc.•.'e tc...:~n :n:x·:Jcc: z:.'tcr !'<e!:".;ir;.:_:r j_t..s q.ccific fu.r.cticn. Sr.culd tr.e r:c-'(c m::i ~:c fer tb . .: f;~c:cte :.o cor.ecrn FLcb:'..o Jc:r:c;~ 1 it can request. sL:cr. alrtbm:.Lty fl-c.r: 7.b::· Cc.:.-:·:;rcss. '::J·c Pt.;c.rlo lr.c:.i<::r.~~ ff.el thc.t LSC: cf th:: I:::.t, LC""t·'2·:e:r j_-:::n_-r.,'l.c:"t, iq:o::.:e:~ e.:J jr:C.'Cil...Utctle sitt'2tic.r: t.:..r.c.n tf'.r:..:~.. ':_l-.. c~1:- ]:r~~.,'(~ c.:<i:.:-_crc.cG L1. 0c:.":iYC' fc.r r~r·cal of th.; let ir a rc:::oluti.on c.c~c:rtcd Ly tLc 2\ll-Ir .. c:i.an f·vcLJ o Cc,_;;::-.ci2. on C\::tobE:~r 20, 1973. 

i':ith reg2..::d l.o the cr.e-ti.re 10 :l'E'w rcrE~·2J pro.isicn t.::r:dc::.:- S. ~17 1 cr:J.y brG r:s;J.t:;-o::'-~.-:.:::t· \.·co.:Jcl Lc .:..::.olvcc. Ect..h .::n.:-c :~or _r:.a.er line.s on the Sar,tD Clcr< h·cJ.Jc ,-o;r_d c:-r::j :rc, :;:c~r--::.c-'.-i•y,}y, in ·t: .C: yez,_:-s 2011 e~-:.C~ :·~=:!.~·. '1·1~~ r::-~--~~~:-:.~_r;-~ ~C :_2':..'~,:..~-)-c~·-\·~···~~ :_:;·c"":r_-2: tl_c; 192€ i.e~ \-.c re s :::.·aL LE-C: in pE~--c t.ui. t:y , c.:r c~ 'c,c t: ld not tc <:.f:"' cctc.C. ty S • 217. In aJl cti.r.::r resr.cccs, S. 2J7 -v.-jJJ ~-u-: th~' f'l.;(l:.:..cs cr. the Si'Z'"<E.: Lcsis c:-.s ot.rcer tYibE:s ir: tl!G tJr.::;.~cc. ~'tctes \:i tl: rc-.._:c...rd to the grantir.s, rer:t:·\.'a1, cr wic.ie.ni:·,g cr ris:Lts-c£-i··c:y tl·rcugb their lanes. J.ccorcir:gly 1 we re<..x:r-r.enc'l th.at tlx: rrcsiC::Er:.t c .. fp:c..ve the enrolled bill. 

Sir.cerely your~ 1 .f~ 
'\ ·ft / ' .... . /.-~ .... I 

/ ff -~ I /.r; j .'I \. ( v· , . .-····., Y'. > 
~~~ Seci:etary of the Interior 

Eor.oraLle J?.r-Es T. Lyr ... '1 
Director 1 Office cf \ 

1-!an.:l<JET.".ent .:·nd Euc':get 
~Iashingtcn 1 D.C. 

.... ____ _ 
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AS."$15TANT ATTQP."jEY GENERAL 

LEG!SL.ATIVE AFFAIR'S Dr+ntrtmrnt uf 3Jnntirr 
U1ashtuutuu. D. Q':. 2ll 3311 

Honorabl0 James T. Lynn 

Directoy. 
Office or Management and Budge} 

Washington, D.C. 20503 

Dear Hr. Lynn: 

September 10, 1976 

In compliance with your request, I have examined 

a facsimile of the cn:r-olled billS. 217, "To repeal the Act 

of May 10, 1926 (44 Stat. 498), relating to the condemna

tion of certain lands of the Pueblo Indians in the State of 

New Mexico". 

S. 217 would repeal the Act of May 10, 1926, 44 

Stat. 498, providing for the condemnation of the lands of 

Pueblo Indians in New Mexico fo~ public purposes and making 

the laws of the State of New Mexico applicable in such pro

ceedings. 

S. 217 would also amend the Act of April 21, 1928, 

45 Stat. 442, by striking all after the enacting clause and 

inserting, in lieu, the following: 

"That the provisions of the following statut~s: 

"Sections 3 and ·4 of the Act of 

March 3, 1901 (31 Stat. 1083 and 1084); 

"The Act of March 2, 1899 (30 

Stat. 990), as amended; 

- "Sections 1 and 2 of the Act of 

Harch 11, 1904 (33 Stat. 65), as amended; 

and 
"The Act of February 5, 1948 (62 

Stat. 17), 

".I' 

are extended over and made applicable to the Pueblo Indians 

of Ne\.J :ie:-:ico and their lands, \,;hether mmed by the Pueblo 

Indians or held in trust or set aside for use and occupancy 

bv Executive order or otherwise, under such rules, regula

tions, ~nc! conditions as the Secretary of the Interior may 

" . - ~ 1 . . - s 21 -· 

prcscrib~. 
The essPntlal leature ot t11s port1on ot . . 

• 



- 2 -

is ,to provide for condemnation of the lands of Pueblo Indians in New Mexico as other Indian lands are condemned (see 25 U.S.C. 357), and to authorize the Se~retary of the Interior to grant easements for rights-of-way over the lands of Pueblo Indians of New ~exico as he is authorized to grant rights-ofway over other Indian lands (see 25 U.S.C. 319). 

S. 217 further authorizes the Secretary of the Interior, notwithstanding the provisions of 44 Stat. 498 and without the consent of the affected Pueblo Tribes, to grant one renewal for a period not to exceed 10 years of any rightof-way acquired through litigation initiated under the Act of l'iay ::.0, l '1ZG, or 0y co;-ctprotnise anu set clement: in such litigation prior to January 1, 1975, provided that he shall require as compensation for the Pueblos involved, the fair market value as deter~ined by him, and provided that such right-of-';vay rene';·lal be granted only in the event the m-.rner of such existing right-of-way and the Pueblo Tribe involved cannot reach an agreement on renewal within 90 days after such renewal is requested. 

The Department of Justice defers to the agencies more directly concerned with the subject matter of the bill as to whether it should receive Executive approval. 

Sincerely, 

Michael M. Uhlmann 
Assistant Attorney General 

• 
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94Tn CONGRESS 
2DSESSION 

Union Calendar No. 394 

S.217 
[Report No. 94--800] 

IN THE HOUSE OF REPRESENTATIVES 

MAY 22,1975 

Referred to the Committee on Interior and Insular Affairs 

JANUARY 29,1976 

Reported with an amendment, committed to the Committee of the Whole House 
on the State of the Union, and ordered to be printed 

[Insert the part printed in italic] 

AN ACT 
To repeal the Act of May 10, 1926 ( 44 Stat. 498), relating to 

the condemnation of certain lands of the Pueblo Indians in 

the State of New Mexico. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled: 

3 That the Act entitled "An Act to provide for the con-

4 demnation of the lands of the Pueblo Indians in New Mexico 

5 for public purposes, and making the laws of the State of 

6 New Mexico applicable in such proceedings", approved 

7 May 10, 1926 ( 44 Stat. 498) , is hereby repealed. 

8 SEC. 2. Immediately upon enactment of this Act, all 

I 

• 
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1 proceedings and actions pursuant to the Act of May 10, 

2 1926 (44 Stat. 498), pending on or commenced on the 

3 date of enactment of this Act shall be held and considered 

4 to have terminated as of the date of enactment of this .Act, 

5 and thereafter to be of no force and effect: Provided, how-

6 ever, That nothing herein shall be interpreted as terminating 

7 or otherwise affecting any right of timely appeal (other

S wise available but for the enactment of this Act) from any 

9 such proceeding or action in which a final decree or order 

10 has been entered before the date of enactment of this Act. 

11 SEc. 3. The Act of April 21, 1928 ( 45 Stat. 442), is 

12 hereby amended by striking all after the enacting clause and 

13 inserting, in lieu, the following: 

14 "That the provisions of the following statutes: 

15 ''Sections 3 and 4 of the Act of March 3, 1901 '(31 

16 Stat. 1083 and 1084) }. 

17 "The .A.ct of March 2, 1899 (30 Stat. 990), as 

18 amended}. 

19 "Sections 1 and 2 of the Act of March 11, 1904 

20 ( 33 Stat. 65), as amended}. and 

21 "The Act of February 5, 1948 ( 62 Stat. 17), 

22 are extended over and made applicable to the Pueblo Indians 

23 of New Mexico and their lands, whether o1.nned by the Pueblo 

24 Indians or held in trust or set aside for their use and oc-

25 cupancy by Executive order or otherwise, under such rules, 

, .. 

3 

1 regulations, and conditions as the Secretary of the Interior 

2 may prescribe: Provided, That, notwithstanding such pro-

3 visions, and in the event the owner of an existing right-of-

4 way and the Pueblo officials involved cannot reach agreement 

5 within a sixty-day period after renewal or widening has been 

6 requested or have not entered into a binding submission to 

7 arbitration concerning the terms of a requested renewal or 

8 widening, then and in that event, consent of the Pueblo In-

9 dians to renewal or widening of existing riglits-of-way shall 

10 not be required so long as the compensation paid to the Pueblo 

11 involved_ is determined in such manner as the Secretary may 

12 direct and shall be subj~ct to his pnal approval.". 
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THE WHITE HOUSE 

WASHINGTON ' I 
Date 7'/ /~ 

----~~r-~~-----

FROM: BOBBIE GREENE KILBERG 

hr Your IDformation ----=---
For Your Cmnments/Recom.mendations 

Per Your Request 

Per Our Conversation 

REMARKS: 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 

OFFICE OF THE SOLICITOR 
WASHINGTON. D.C. 20240 

14: 1976 SEP 

Ms. Bobbie Kilberg 
Executive Office Building 
Room 106 
Washington, D.C. 20500 

Dear Ms. K~: ~ --
For your ~nformation, I am forwarding a copy of the 
Solicitor's opinion of September 10, 1976, relating to 
an erroneous survey in 1893 which misplaced the easterly 
boundary of a certain parcel of land held in trust for 
Taos Pueblo. The Deputy Solicitor has requested the
Cadastral Survey to resurvey the erroneous boundary 
without de.1ay. A copy of that request is also enclosed. 

Should any further questions arise, please feel free to 
contact Sharon Thompson, on my staff, since she is familiar 
with the particulars involved. 

Chambers 

Enclosures 

G 

. -·- -·-···--- -- -·---· .. •· ---·''·-
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 

OFFICE OF THE SOLICITOR 
WASHINGTON. D.C. 20240 

Memorandum ~~ 

To: Direc~or, Bureau 

From: Deputy Solicitor 

Subject: Taos Pueblo ey 

• Attached is a copy of the Solicitor•s opinion of September 10, -1976, .which.con~ludes _that an er·roneous - -- · · survey in 1893 misplaced the easterly. boundary of a .Portion of the Antonio Martinez Grant (designated "Tract C"), which was acquired by the United States-in trust · · for Taos Pueblo in 1941. Based on this opinion, a new survey must be made to establish the correct boundary. . The surveyors will be required to cross a 13,000 foot range which is snowbound most of the year. Thus it is imperative. that a surv·ey team be sent immediately before the fiJ;:"St snow falls. You are hereby requested to order the Cadastral Survey to survey the correct boundary of . ~a_ct c· without delay, in accordan·ce with .. the attached opinion. · 

Attachment 
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DEPARTMENT OF THE INTERIOR 
· OFFfCE OF THE SOLICITOR 

WASHINGTON. D.C. 20240 

ct C • 

10 1976 

In response to your tnqulry of July 19, 1976, I have· 
concluded that an erroneous survey Jn 1893 misplaced the 

-easterly boundary of a portion of the Antonio Martinez 
Grant (designated "Tract C">, whfch was acquired by the 
UnIted States -rn trust for Taos Pueb-1 o in 1941 •. The 
pertinent facts ara:. 

I. The Antonio Martinez or Lucero de God~l Gran~ 
wes· confirmed by the-U. S. Court of Private Land Claims 
on March 3, 1891. The decree specified the Grant's ~-----~ .. 
t; o u n d a r r e s , a n d the easter I y b o u n d a ry w a s f J xed as · " 1 n . /~; : · F t; ~~-) .. 
e northerly direction, the current of said Rio L~cero· !i ~ 
t-o· Its source; thence In a western d t recti on to the \ --~ ~ 
current of the Rio del Norte." . . \ ~~-

• ., ~y 

. ""'". --2. On December 21, 1893, the Surv~yor General ~-
Instructed a deputy surveyor, Joho H~ Wa1ker, to sur~ey. 

·the Martinez Grant according to the Court of Private Land 
Claims decree, ordering that the easterly _boundary follow 
"the meander of the Rio Lucero to its source; that the 

···north bo~ndary should be an easterly and westerly IJn~ 
-f~6m-the source of the Rio Lucero to the Rio del 
Norte •••• " Subsequently, the surveyor's field 
not~s, plat, and the affidavits of tw~ witnesses confirmed 
th~t these instructions had been followed. · 

3. The ·united States acquired portions of the 
Martinez Grant, designated as Tracts A, B, and C, In 
trust for Taos Pueblo In a condemnation proceeding 
egalnst the Wats9n Land Company <Cause No. 129 Civil 
fn· the U.S. Otst~ict Court for the District of New .. 

..~. 
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Mexico) tn·l941. The Judgment on Amended Declaration of . Taking entered in that action on August 29, 1941, described the easterly boundary of Tract Cas "the meander line along the east bo~ndary of said Antonio Martinez Grant as surveyed by Joh~ H. Walker (the true East boundary -of said Grant being the middle of the stream known as Rio ·Lucero)", and fixing "The NE corner of said Antonio 
Martinez Grant [as] at the head of Rio lucero." 

4. The United States Fore5t Service subsequently acquired land adjacent·to the easterly boundary of Tract C. The bo~ndary between the two tracts was never . 
fenced, and FO artificial monuments·~xi~t on the. ground to mark that portion of the line. · 

5. Taos Pueblo objected to administration by the Forest Service of Bear lake, which li~s below the source of the Rio Lucero. In 1974, its objections combined ~ith · an Impending survey of adjacent Pueblo lands_ led to an Invest J gat ion of the bou·nda ry by the B I A. Fore.stry personnel of the Albuqu~r~ue Area Office of the BIA 
~lscovered that the distances and bearings of the Walker Survey contained·errors in the segment around th~ northeast corner of 110 chains and tha~ Walker~s attempt to correct such errors had resulted in a gross mis~~ representation ~f the-boundary line ln that vicinity. The BIA report sum~arized Walker's ~rrors as follows: 

The combined error of distance and 
bea~l~g from the west, and distance 
from ~he east, amounted to 1.10 

··chains. Again~ for whatever reason, 
Walker did not choose to correct the 
bearing between MC 4 and·Mc 5. 
Instead he added 80 chains east of 
whe~e t~o tines l~te~sected. ·The 
remaining 30 chains were corrected 
by'simply moving a ~hole section 
of line CNE corner to I mile 

. corner) westerly on a S·83° 15 1 W 
.eartng probably using·MC 3 or the 

...... ~mile location as the ~ey. The 
latt.er ~dj ustment was comp.ensated . . 
by shortening the distance from G 

• 

.. . 
• 

'. . . 
. f~ ... 

• 
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~upposed MC 80 to the NE corner 
(removing page 65-66 [of hfs field 
notes] and erasure) which both 
necessi~ated and permitted a 
stratght•tine bearing. The survey 
notes show evidence of several 

-attempts to obtain an acceptable 
correction. 

The overall correctioa fn distance 
appears 10 chains more than required. 
However, th~ survey closed 
sa;tlsfactorily so it could have also .. -

.· compensated for a shortage elsewhere 
· on the north boundary. 

#. 

The easterly boundary as depicted by the distances and bearings thus altered departs from the Rio Lucero well below its source, erro~eously placing Bear L~ke ~nd · approximately 300 acres.o~tside the line. 

·. 

... · .. -

6. The proper configuration of the Tract C boundary. was shown on a 1945 USGS map of Ta~s and Vlcintty, but the 1963 USGS Wheeler Peak Quadrangle displayed as an "Indefinite boundary" the erron~ous Walker survey line.· - . . 
7. A. portion· of adjacent Forest Service lands were Incorporated In 1964 in the Wheeler P~ak Wilderness 

Area~ ·The erroneous Walker survey line was used to describe the south boundary of the· Wilderness Area tn ~ a description reported to Congres~·pursuant to S 3Ca)(l)\_ of the Wilderness Act, P~L. 88-577. 

· The title of the United State~ and Ta6s Puebl~ to Tract C. was established by the. judgment tn the 1941 condemnation action. The description in that judgment fixed the east boundary of Tract C at the middle of 
the Rio Lucero and the northeast corner.of the Tract ·at the head of the Rio Lucero. Both the Rio Lucero and tts source are natural objec+s; therefore, the 
locatt~n of the stream and its source prevail over the 
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erroneous cQurses and distances. in the Wa I ker survey. 
The courts have long recognized that "ca ll·s for natura I 
objects and fixed monuments control those for distances." 
U.S. v. State lnve•tment Co., 264 U.S. 206, 211 (1924); 
see U.S. v·. Red on d~ Deve I opmen t Co., 254 F. 656, 659 
(8th Cir. 1918). 

In order to conform to the natural objects which define 
the boundary of the land acquired under the condemnation 
judgment, it is necessary to correct the erroneous 
courses and distances of the Wa fker Survey. :rhe 

:.secretary has authority to correct_a~ erroneous government 
survey under .. 43 u.s.-c. S 2, and that authority has been 

. confIrmed by the courts and by the Attorney Genera I. -
Russel v. Maxwell Land Grant Co., 158 U.S. 253, 256 

·(1895); Cragin v. Powell, 128 U.S. 691, 698 (1888); 19 
Ops. Atty. Gen. 126 (1888). The fact that the portion 
of Tract C north of the erroneous Walker line has been 
administered by the Forest Service as a part of the 

·Wheeler Peak Wilderness Area is not an impediment to 
torrection of the survey nor to restoration of possession 
to Taos Pueblo, its beneficial owner. In the Attorney 
General's Opinionto the President of January 18, 1972, 
42 Ops. Atty. Gen. ( t 972), the Attorney Genera 1 _ .. · 
recognized that wher~ title to land was acquired 
by a-n -1 nd ian tr t..be un-der a treaty, a·n e r·roneous survey 
of a boundary, which had become the boundary of an 
adjac~nt Wilderness Area, could be administratively 
corrected and that control of the land could be restored 
to·the tribe by executive order under 1~-u.s.c. S 473. 
The opinion stated: 

. . 
The-fact tha~ a portion of· the land 
Is now treated as a wilderness area 
does not affect the question of 

·-restoration. Although validly 
designated wilderness areas can 
only be changed with Congressional 
consent (16 u.s.c: S 1131), the 
foregoing principles pr~~lude 
application of that limitation 

• • . 

• 

• 

. ~. :.;~ ~ .. ~· 

_;\~ 

·-



. • 

.. 

• 
-5-

here, where the land should never 
have been designated a wilderness 
area in the first place. 

The judgfT!ent in tf.l.e Gov-ernment's condemnation action 
vested title in the United States and Taos Pueblo to 
the land west of the Rio Lucero to 1ts source as fully 
and effectively ·as the treaty involved in that Opinion. 

_On the basis of the foregoing, ,it is my oplnion that the 
United States and Taos Pueblo acquired ownership of 
Tract C under the condemnation judgment which fixed its 
eas~erly bgpndary as the Rio Lucero and the northeast 
corner as the source of that stream, and that the 
Secretary has the authority to·order immediate correction 
of ~he erroneous Walker Survey to conform to those 
natural objects. I recommend that the Secretary order 
such correction without delay and ·request the President 
to restore to Taos Pueblo by executive order con~rof 
of that portion of Tract C which has erroneously been 
admlnlstered as part of.the Wheeler Peak Wilderness 
Area. 

--. 
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GOVERNOR'S OFFICE 

Box~- Taos, New Mexico 
1846 

'!he HonOrable Kent Frizzell 
tmdersecreta:ty of the Interior 
Deparb:tent of the Interior 
Washingtal, D. C. 20240 

Dear Mr. Frizzell: 

I am enclosing herewith a resolution fomally reqmsting 
a neeting with you concerning an error in the description of our 
Tract C. We haye heard that you will be leaving office at the end 
of this nonth, and we therefore request as early a neeting as pos-

. sible so that you may give this. natter your attention before leaving 
office. We are planning to send a delegation to Washington at your 
CXXlvenienoe, but should your schedule bring you west in the next · 
week or· so, we M>uld be nost gratified to invite you to a Council 
meeting at. the Pueblo menever your schedule would penn:i.t. 

'. ··.-: 

Si.noen!ly yours, 

Jos&'& la Cruz Ronero 
.Q:>vemor 
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WHEREAS Taos POOSlo acx;ruired a portion of the .Martinez Grant (designated 

as Tract C) under a rondermation judgnent in Cause No. 129-civil in the U. S. 

' District COurt on August 29, 1941, which described "the true East boundal:y of 

said Grant being the middle of the stream knc:Mn as Rio Lucero" and placed the 

northeast rorner of the Grant at "the head of the Rio Lucero"; 

WIIERF.AS in 1974 an investigation by the Al:ea Forester disclosed that 

rourses and distances used to describe the easterly bom1dal:y and northeast 

rorner of Tract C in said ju:lgnent did rot follow the middle of the Rio Lucero 

but instead departed em an erroneous heading to the west and placed +.he northeast 

comer of the Tract in Martinez Canyon, west of Lucero Canyon; 

'tlmREAS the en:aleOUS ~s- and distances should innediately be ror

:rected to cxnfoDD to the Pueblo's amership under such joogrrent; 

WHERFJ\5 an mea within the Martinez Grant extending to the erroneous easterly 

botmdaey has been included in ~ Wleeler Peak Wilderness Area under administration 

of the u.s. Forest Service; and 

MIERFJ\8 the Pueblo wishes to rorrect the erroneous survey description of its 

Tract C and to cbtain full administrative control of its. property; 

N:M, 'IHEREEORE, BE IT RESOLVED that Taos Pl.Eblo hereby :requests the 
Departnent of the Interior to take slrll action as nay be necessacy: 

(a) to validate Taos Pueblo's title to all lands west of the Rio 
Luoel:O to its source, 

(b) to obtain an accurate survey description of the easterly ·and 
' mrtherly boundal:y of the Martinez Grant (Tract C), 

(c) 

(d) 

to correct the erroneoUs courses and distances in the 1941 judg- -
aent to cxmfonn to such accurate survey description, and 

to place administrative cxmtrol of Tract C under the Pueblo and 
the Bureau of Indian Affairs, •· f: _ -

and the :pueblo further reqtESts a n-eeting at the earl.fest possible date with 
Undersectetaey Kent Frizzell to discuss these issues and initiate a plan of 
actim to. adtieve those msults. 

rnor ·Jose· Ia Cruz Ronero 

bltec!: ~ 13, 1976 

.. 
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JACK FO D 

BUD PATTUSON 

8tJ B.JI:CTs Vlelt to the~ Phblo 
• 

A c ple of aotee df\yov vlait to tbe Laav.ua Pueblo• 

I. Geul'e! lDdlaA Pollex 

Beet bl'ieaDJ plee•• are (a) the ba•ic apubUcu 
(Nlaoa) IAdla Weaaace of Jllly 8, 1970. T real 
tura-al'oucl polat 1a hullaa poUcy allCI well ... kDowo 
Ia tt&eladlaa Commuelty. (copy attaclle4) 
(b) tooo .. -.-4 write- p Juat cloae oa wbel'e we are 
DOW. (copy attacbefl) 

2. BIA B~I'I&!J:•atlo.a 

The Amedcu IDcllaa Policy eriew Comi'Daealoa 
( .. thely a Cl'Ataa'e of tile Coat~"•••• compoed 
of Coaal'eaamea, utora aacl IIMlla•• .. -•o x.cu• 
ttv• Braac:t. pt.I'Uc1,.tloa) ba• juat pat 0\lt a apeclal 
report ca BIA orawaatloa. I attacb y c:opy but 
lclo •t tlabak 1t la aa lane wlalcll wilt ad•• at all 
1a Lquaa. Tile Comrnleeloa ay rlq lt to 
l<leppe' • attatloa lol'mally •ooa; tl:ae overall 

epol't of dl41 Commlaeloal• 4u lD Jaaaarr OJ' 

l'e1)na&I'J. Ou •••rat po•m• oa BL\ Ol'&ulaa
tloala that, buei'MUy, lt'e up to Kl•ppe aod ta.. 
Commla•l••• 41• Aflalr•, coaaultbat wlth 
tile lo.4lau: .-.r .. lly (l ... BJA•e place ta the 
wbola Esec•tlw Brucb) we woulcl keep u opea 
mltul abcMat euch ldeaa •• e:reat.l.q a ....- oYerall 
Aaellcylo~ Wiaa AU.ba •• loaa u (a) tbe la4laa 
Com.mualtr .,.ak• tor tbe chua• ta a clear .olce 
(b) the aew AaeacJ le aot pot la tile Executive 
Office of tbe Pre•ldaat aa4 (c) It l• c:oatJ>olle4 •• 
uy otlaer pt.l't ol the ucv.tlve .'Br&Dcb by a ad 

• 

. ' 



z 

J>epoa-U., to tile Preal ... t (aot •• baa beea propo•acl, 
'r aa lD4l ·•lee'" Boud) 

J. !J!!elftcallr at J.eteaa 

Tu Ooverao~ ia a br'l&lat youa1 maa Dall'\el olaaMI 
Jobuoa. I am Are yo. will 1M lookiel IWn up. 

The Ecoaomic DeYalopmeat Actmlalati"•Uca of 
Commerce la J'Y 1976 laa• put 1a $11J, 000 to r•ovate 
Lepaa'• Art• aa4 CJ'afte 1Mlll41.aa. aacl uotber 
$2S7, 000 to chill a ... wellaad e.,...t Lapaa•• 
Com1rnuuty Cntu BtdYa.a. 

Tlt.e Offlce of Wlaa E4ucat1aa ill HEW 1a t'Y 1975 tar
a-.4 105, 000 to a Special 1!4-acatioa. poject at 
Lquaa aa4 11\ FY 1976 uppe41t to $W,OOO. Tbla 
poj~t 1• for lafu.t etimulatioa aa4 tb trabal.aa ol 
pueat• ol latuta. Offlc• ol L E. alao MD4• 
$%00, 000 to the All·IDdlu ~eblo Co ell tor teaclaer 
al4es, of wlalcb Lapaa JMa •ome. 

DofttalllDJ wUia tbla._ HEW'• oUlce of Natlve Amerlcaa 
Procr~a (ONAP) baa two cruta •~ Lapaa, ODe of 
$75, 000 to put Wlaaa to work oa tbtt re~tloa of 
tba commualey c:-.t•l'. &ad aaother of $19, 000 ftn 
senral tdbal aclmlal•tratloa aa4 aa oa-tbe·Job 
tralalaa J»l'Oil'alll. 

Tta. Laltol' D.pal'tlllea& ...... ttae etTA ac:t Ia 
J"Y 1976 aave $5, J49, 6?4 to dae All-Wlu blo 
Coucll u tbe Prb:na Spoaaor for maapowel' t.aialaa 
l*oanm-• Lapaa pta a •llare of tlal•. a.vt ere 
bl Wa•blal&oa .. ._,t Jmow lulw much. 
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