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August 1, 1975

TO: Bob Gable

FROM: Doug Bailey

SUBJECT: The Equal Rights Amendment

Most of your Kentucky campaign staff and advisors seem to
hold varying degrees of opposition to ERA. That (plus an apparent
political advantage which might be available by opposing it) leads
me to write this briefing on it. In a campaign stressing leadership

above politics, this issue may present a tough test.

A. The Women's Movement.

In my opinion, there is no more far-reaching change occurring
in American society today than the women's rights movement -- not
because of legal changes, or greater opportunities, but because a
basic tenet of our entire culture is being discarded. And it is a

change with such momentum that it is inevitable; and it is accurriigy,
R :

|
. /t: c’\
at a dramatic rate. o 2
v | . §

The historic assumption that women are intellectually, emdsionally

and administratively inferior is deep-rooted in our law, but more
importantly in evefy aspect of our culture -- so much so that most men
and many women accept it as a part of life without ever recognizing or
questioning it. In a nation devoted to individual dignity, freedom

and opportunity it is a preposterous contradiction.

" Few political movements have been well-represented by their most
strident and visible leaders, whose "leadership" is frequently more a

function of being outspoken than of béing supported. The public support
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of an Abzug or the bra-burners  is not great; but don't make the
mistake of equating them with the women's movement. It is massive,
reaches into every home, and is inexorable -- because involved is an

issue of simple justice.

B. Discrimination.

Much of the opposition from men to the Equal Rights Amendment
stems from a total lack of appreciation of the discrimination againét
women imposed by our culture from the moment of birth. To understand
it one must try to put himself in the position of a young girl énd

realize what society teaches her at every stage of life. Some examples:

—-- She is taught that the most supreme being, "Our
FATHER which art in heaven," is a man.

-- She is taught as a child that the most important
jobs are done by men. It is rampant in our history
books which simply record what has been. It is
systematically reflected in our toys -- where toy
doctor kits are blue with a boy's picture, and toy
nurse's kits are pink with a girl's picture; even in
our card games where "a king takes a queen every time."

-- Our dating structure re-inforces it; a "proper" girl
still must wait on the boy's initiative -- from prom
to marriage.

== A girl not only takes her father's name at birth but
her husband's name at marriage -- making her symbolicly
little more than an extension of or adjunct to the men
in her life. '

== Our society extols achievement, especially achievement
through competition, but the competition extolled and
advertised is between men -- and the achievements are
therefore the achievements of men. All our Presidents
have been men; virtually all televised sports are be-
tween men; while our symbol of justice is a woman, no
woman has ever served on the Supreme Court; etc., etc.,

etc.
; - - ;r(:g ,'<.
== And the nation's economy -- jobs, property,fcrediﬁﬁ
security -- is run by men for men. h A
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Our culture, in short, conditions every girl to accept a form
of second-class citizenship in a society supposedly devoted to equal
opportunity and dignity for all. When frustrations are voiced, the
culture responds that because only woman ‘can carry and bear children
she is pre-destined to stay in the home and subordinate her life.
Certainly the opposite conclusion is at least as logical -- that be-
cause only man can plant the seed of a child he should stay in the
home and subordinate his life. To be thankful for the biological

differences in no logical way leads to a conclusion that one sex is

inferior to the other.

C. What will ERA do?

The amendment is a small part of a large revolution. Technically,
it would deal only with the most easily changed forms of discrimination
-- those written into the law. As with racial discrimination, ending
discrimination against women in the law will do little to change per-
sonal prejudice and ignorance. But most supporters of ERA make no such
claim for it. Instead they simply say that through ERA this nation
should be committed as a national policy to equal rights and opportun-
ities -- and that laws which deny it should not be tolerated. ( In my
opinion, opposition to ERA says perhaps unwittingly the opposite -- i.e.,
as a nation we are not and should not be committed to equal opportunity

for women.)

The Amendment will affect the laws and acts of government. Ex-

cept symbolicly, it will not affect most personal relationships. This

is not to say that ERA will not be far-reaching, for J

the law is far-reaching. A
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A few examples of -the 1000's of laws which would and should be

changed:

== In employment: In your former field, West Virginia
law permits women to mine coal but prohibits a wo-
man from being State Director of Mines. 1In your new
field, Arizona law permits women to run for Governor
but prohibits them from being Governor. 1In D. C., a
woman may operate a passenger elevator, but not a
freight elevator. Unver federal law a man may volun-
teer for the armed forces without a high school di-
ploma, but not a woman, Etc. ‘ :

== In property: In Maine (and many other States) a wo-
Inan may not sell property in her own name without her
. husband's permission, but the husband needs no such
permission. In North Carolina (and many other States)
a woman has no legal right to any income derived from
property jointly owned with her husband, Etc.

== In economics: Quite aside from familiar examples of
Job and income discrimination, one instance under Ohio
law demonstrates a basic thesis common to State law.
Tax-exempt women's institutions in Ohio, like the YwCA,
must have men included on their governing boards to
handle all monetary and fiduciary matters. Obviously
the converse is not true for organizations like the YMCA.

== In sentencing: In New Jersey, a woman (unlike a man)
1s automatically sentenced to the maximum prison term
the law allows. (This approach, used in many States, is
combined with parole pProvisions which permit immediate
parole of women at the discretion of prision authorities.
But in practice thig provision frequently also works to
discriminate against women because crowded men's prison
facilities produce earlier paroles for men. Under the
D. C. application of the federal Youth Corrections Act,
for example, average detention for boys is 6 months, for
girls. 18 months.) Etec.

== In democile, the basic assumption of the common law has
been that the legal residence of the husband automatic-
ally determines the legal residence of the wife. Carried
to extremes, this has meant that if a married couple lived
in Maryland for 20 years and the husband deserted to Cal-
ifornia, the wife would not be a legal resident of Mary-

”ﬁﬁb>a land but of California. A more common example is for a
N girl student at a State University to lose her State resi-
& %} dent tuition advantage because she marries an out-of-State
- student and automatically becomes a resident of her hus-
\\\\h x/ band's State even though she's never lived there. A

marrying boy student has no such problem, Etc.
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== In name, under most State laws and common law a woman's
legal name automatically becomes that of her husband upon
marriage. Frequently legal rights established under her
maiden name no longer apply. In Ohio, for example, upon
marriage voter registration under the maiden name is auto-
matically cancelled (not transferred, cancelled) requir-
ing re-registration -- and if time does not permit re-
registration she loses her right to vote. Etc.

-- In pensions: It is customary for insurance and retirement
programs to pay women less or cost women more because of
actuarial tables which show that the average woman will
outlive the average man. (Seldom if ever, by the way, are
any actuarial tables used to determine different life ex-
pectancies for blacks and whites, northerners and southern-
ers, etc.) But no individual woman is the average woman,
and in retirement programs based on specific work done,

. the inequity seems particularly absurd. For example, in
New Jersey if a woman State employee and a man State em-
ployee are the same age, earn the same pay, and have the
same seniority, they'll receive the same pension -~ but
for that same pension more money is taken from her monthly
paycheck than from his because she's a woman. The new
federal pension law provides a system by which employees
not covered by any other retirement program may buy into
a pension via monthly deductions. The maximum payments
allowed are the same for men and women, but the monthly
pension checks for women paying the maximum will be small-
er than those for men. Etc.

I have intentionally cited fairly non-controversial areas to demon-
strate the absurd discrimination in our legal system. Other areas --
such as credit, divorce, custody -- are just as discriminatory but tend
to involve such emotions that the forest often gets obscured by the

trees.

The reasons for the Amendment seem compelling and obvious. An

examination of opposition arguments does little to alter this conclusion.

D. Opposition Arguments.

I will do my best to express the opposition arguments. Some close

o

to your campaign might be able to do them more justice.*3<§?}\



bailey, deardourff & eyre, inc.

-6-

l. Argument: "The ‘Amendment is unneceSsary because it would alter

nothing that could not be remedied by changing existing laws without a

constitutional amendment." This may be the most logical argument against
ERA, for it is true: There is no discriminatory law at the State or
federal level which requires a constitutional amendment to alter or re-
peal. For example, until 1972 Kentucky's divorce law was broadly cited
in legal textbooks as a classic example of sex discrimination. (Among
other things, it estabiished adultery or lewd and lascivious behavior
by the wife as ample grounds for a divorce by the husband, but only
adultery by the husband as ample grounds for a divorce by the wife.)

In 1972, Kentucky moved from one end of the spectrum to the other by
passing a fair and logical "no-fault" divorce law. Thus, discrimina-
tory laws can be changed without a constitutional amendment. And fur-
thermore, at a constantly accellerated pace, they are being changed --

on a piecemeal basis. But the progress needed is massive and the re-

sults so far minimal.

It seems unassailable to me that if discrimination against women
is wrong, it should be outlawed. Delaying one more generation, one more

decade, one more year, one more day is wrong -- and unnecessary.

Women's suffr;ée was right; it didn't need a constitutional amend-
ment; it could have been established by the States; but it wasn't estab-
lished by the States; so a national constitutional fiat and principle
was established by amendment. Ending legal discrimination by race was
right; it didn't need a constitutional amendment; it could have been
done by federal and State legislation; but it wasn't; so a qé€£§a§§

: o

~

constitutional fiat and principle was established by amendfent. Eﬁding

“«

i
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legal discrimination by sex is right; it doesn't need a constitutional
amendment; it can be done by the federal and State legislation; but by

and large it isn't being done; so a constitutional fiat and principle

should be established by Amendment.

It unfortunately is a pPatronizing argument, into which men too
often slip on this issue, to suggest that there are many ills in our
society but we'll get around to correcting them if everyone is patient.
I see no reason to be patient; if laws are discriminatory they should
be changed; if they can be changed now, they should be changed now; the
ERA would do it; nothing else will. And T personally believe that the
constitution of the United States without an unequivocal statement es-
tablishing legal equality between the sexes mocks the very theéis of

individual freedom of opportunity upon which this country was theoret-

ically based.

2. Argument: “ERA is unnecessary because the 14th Amendment

already outlaws discrimination in the law on the basis of sex." I

agree that that surely could be the contemporary interpretation of the
14th Amendment. But the words don't say it explicitly, and the Supreme
Court has never interpreted the 14th Amendment to establish a broad
principle to outlaw legal discrimination on the basis of sex. Presum-
ably the Court interprets law in light of the intentions of its framers,
and the authors of the 14th Amendment were not dealing with discrimina-
tion on the basis of sex. 1In any event, the Constitution is what the
Court says it is and they have yet to interpret the 14th Amendment the

way some opponents of ERA claim it could be interpreted.



‘bailey, deardourff & eyre, inc.

-8~

3. Argument: "The ERA is too broadly worded. It is so sweeping

a statement that it could be interpreted to mean almost anything."

Clearly, ERA is broadly worded. Like the rest of the constitution it
is a broad principle, with the flexibility to be applicable over time.
The U. S. constitution is the oldest written governing document in the
world precisely because it is worded in general terms ~- relying on

court intepretation to assure applicability under changing conditions.

(It is amusing at ERA hearings to listen to opponent witnesses
argue. siccessively first that it is too broadly worded for inclusion
in the constitution, second that it's already in the constitution, and
third that it isn't necessary to include in the constitution. Any two

of the positions seem mutually exclusive to me.)

4. Argument: | "Article II of the ERA (granting Congress the power

to enforce Article I, which bans legal discrimination by sex) is an open

door for federal usurpation of State's rights." The Congressional en-

acting clause of ERA is virtually identical to the Congressional enact-
ing clause in the 13th, l4th, 15th, 18th, 19th, 23rd, 24th and 26th
Amendments. It is true that it empowers Congress to act in areas hither-
to prohibited from federal legislation -~ not to enact new federal laws
but to strike down 0ld State laws. ERA will establish unequivocally a
principal of American jurisprudence which the doctrine of States Rights
will not be permitted to coniravene. The question is simple: Which
should take precedence in a 1ahd of liberty? The rights of the States
ﬂér the rights of individual citizens to equality under the law? Unless

I totally misunderstand the basic premise of free govg;ggg?t, the answer

is also simple. ‘ i A

i
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5. Arqument: "Under cloak of the Amendment unknown horrors

will be visited upon the American people -- from coeducational rest-

rooms and prisons, to homosexual marriage, to abortion, to who knows

what all."” Patient consideration of each potential horror perceived as

possible yields logical answers: The so-called co-educational "potty"
fear is unfounded because you can't interpret one part of the constitu-
tion in a way to render another constitutional provision meaningless,
and the constitutional right to privacy is still very much alive; try

as hard as I can, I still fail to see the relevance of the subject of
homosex;al rights to the establishment of equal rights between the
sexes; similarly, abortion is totally irrelevant to the subject of
equality of rights for men and women. (Only when it becomes biologic-
ally possible for a man to become pregnant will the ERA seem relevant

to the subject of abortion.) Well-intentioned or not, this type of
expressed opposition seems more likely to incite | fear of the unknown
than to contribute understanding to the debate. From the beginning

of mankind, fear of the unknown future has always been cited as a reason
to avoid change. Few if any of the horrors warned of if ERA is ratified
were not also cited, nearly word for word, as the nation debated women's
suffrage. But the beauty of the American system is that it has been
able to rely on the common sense and wisdom of each succeeding genera-
tion of leaders and jurists to assure reason in the interpretation and
application of our law. It seems unlikely that all common sense will
end if ERA is ratified. Perhaps Ronald Reagan, in supporting E%%{Waqgc

wered these arguments best when he said: "

H
F

teyr i

~

"In my opinion, the simple declafation that .equalit§<3£“*,//
rights under the law shall not be denied or abridged by the

United States or by any State on account of sex' is morally un-
assailable. Whether or not its adoption might lead to abuses,

A

]
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real or imagined, is beside the point. All of the broad prin-
ciples and basic guarantees of the original constitution carried
the same potential for abuse. However, the implementation pro-
cess -~ interpreted by the courts over the years -- and certain
informal accepted limitations have kept us on an even course.

I am confident this same time-proven process will be effective
in this instance also."

6. Argument: "ERA will mean women will be drafted for combat

in the next war." While not irrelevant, it doesn't answer the argument

to point out that no one is being drafted today -- or that few would
wish the draft re-instituted in any form. If the draft proves necessary
after ERA is ratified, it is true that women will be as subject to it

as men. But it is worth remembering that no one has ever been "drafted
for combat." The services, at least theoretically, assign personnel

(to combat or support functions) after they are in the service on the
basis of ability (physical capacities, training, and desire). It stands
to reason that if men are more physically qualified for combat, men will
continue to bear that burden. It is interesting that this argqument comes
most often (protectively, read patronizingly) from men, while women tend
to recognize the unfairness of the draft to men. Most women supporters
of ERA seem prepared to accept equal responsibilities as a justip;%ce

P \;}) e r{j4
for equal rights. | foF

£ 4
7. Argument: "Ratification of ERA will destroy family g&ge as
T

we know it by ending the automatic legal assumption that the husband has

a unique obligation to support the family." Frequently, this is coupled

with an unspoken argument that ERA will also end the common law assump-
tion that child custody should go to the mother in di&orce cases unless
compelling reasons to the contrary exist. .If, indeed, the strength of
the American family unit depends upon a real 6r implied legal threat

that the husband has a unique responsibility to support the family
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financially then the American family is in a bad way. If in fact ERA
will mean that each couéie has collective and shared responsibilities bot
to work out a mutually satisfactory system for providing for the family &
rearing the children, family life may prove to be considerably stronger
‘than it is -- for with mutual responsibility should come heightened
mutual respect for the abilities, interests and worth of both partners

in a marriage. And an absence of pre-determined judgment in custody case
can only benefit the children involved, assuming wisdom in the courts.

A system which requires common sense seems infinitely more likely to
foster ﬁore satisfying human relationships than a system which imposes
responsibilities regardless of the personal strengths, weaknesses, or
desires of the individuals involved. The frequency with which this argu-
ment against (fear of) ERA is heard is sad testimony on the stability of
contemporary family life in America; by itself it seems to arque that the

current common law system of marriage responsibilities needs re-examina-

tion.

8. Argument: "The Equal Rights Amendment demeans the role of the

American housewife and mother." Few opponents may use this terminology

but this I suspect is the most broadly felt arqument of all -- and cer-
tainly is the most effective politically. Most women do'not work out-
side the home; most spend a life-time bearing and rearing children and
trying to make a happy home environment for their husbands and family.
Now ERA advocates and the women's rights movement seem to them to be
saying that they have allowed themselves to be used and abused -- that
all women should want to compete in a broader environment -- that a
woman's worth is really measured by other things. Singg_gpne of us

SN

ST AN

wishes to be told our life-time efforts have been unimportagt or insig-
¥ :
i d
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nificant there is a natural resentment and defensiveness in many house-
wives and mothers which is manifested in opposition to ERA. In fact

ERA would principally expand women's rights and oppdrtunities. It will
require (and/or impose) little of anything of (on) most women. It does
not demean the housewife and mother; it seeks to provide Opportunities
for those women who seek either more or a different opportunity for self-
fulﬁillment; Few mothers I know would trade that portion of their lives
for any other experience they have had (or could have under ERA); but

most might wish the opportunity to do other things as well if they de-

sire to. |

E. A Summary Note.,

This briefing is not intended as advice on how to handle EéA in
your campaign. I'd be happy to draft something for you on that. But
I feel that the issue is of such over-riding importance to the American
ethic that your basic position should be on the merits of the issue

itself -- not the politics of it.

The art of political leadership is first and foremost the capacity
to stand firm on those issues where politically advantageous compromise

disserves the principles of the kind of government you personally favor.

There are many issues where political advantages may argue compro-
nise with your own principles and the relative insignificance of the

~ L0, o
issue may justify compromise. Pt 2

I don't happen to believe that the ERA is one of thé@. I strongly
advise you to reach a firm personal conclusion as to whethewahe ERA
should be ratified or not -~ and then try to put the best political face

on that decision possible,

[y
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Regardless of your conclusion, if that is your course, Kentucky

will truly be witnessing a leader ... for a change.
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