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Section 203 H. R. 16900 

No part of any appropriation contained in this Act or any other Act may be used 

to pay any expenses of any kind to send, ship, transmit, convey or deliver any 

of the Presidential documents,written materials, or tape recordings of former 

President Richard M. Nixon from the custody of Federal officials or agencies 

now in the possession of them until the passage by the Congress of legislation 

determining the disposition of said documents, written materials, and tape 

recordings: provided that this limitation shall expire on June 30, 1975; and 

provided further that this limitation shall not prevent compliance with subpoeans 

duly issed by State or Federal Courts or by the United States House of Representa

tives or the United States Senate. 



THE WHITE HOUSE 

WASHINGTON 

January 4, 1975 

SUMMARY OF MEETING WITH R N ZEIGLER 

He places two items as having highest priority: 

1. Getting sent to San Clemente the mail which was impounded 
and comprised 40-50 boxes. 

2. A shipment to San Clemente of the pre-Presidential papers 
including those now stored at the Archives and at the EOB. 
These papers are those which were accumulated prior to 
becoming President. 

He would like to place Rose Woods at Jackson Place at least on a temporary 
basis for a period of three to four months and she would remain on the 
White House payroll. 

He raises the question as to whether or not secretarial help is authorized 
under the Executive Order establishing the Office of Liaison with Former 
Presidents. 

We met with Phil Buchen and outlined to him the possible legal questions 
involving the shipment of the mail and the pre-Presidential papers. Phil 
got in touch with Bill Casselman and indicated he would get an answer 
back to us. 

The question occurs as to the scope of the limitation in the House Supple
mental Appropriation which provided funds for the transition. This 
limitation placed certain restrictions on shipping of Presidential papers 
from their present location. 

Items that need to be done are: 

l. Get clearance from General Counsel's Office. 



-2-

2. Meet with GSA and dicsuss this matter and assign 
responsibilities. 

3. Touch base with Tex Gunnels to advise him of what we seek 
to do. 

4. Touch base with Jack Miller and get his views. 

5. It is vital to get moving prior to February 9 on these two items 
from the standpoint of use of transition funds. 

6. Discuss with Jack Miller the proposed letter of intent involving 
the pre-Presidential papers and find out the status of this matter. 

7. Check with Rumsfeld in reference to Rose Woods after February 
9. 

{ti-~ -
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J aauarr 4, J975 

UMMAR Y OF UEJ:TINC WITH .RON Zl:lCiLER 

He place• t o item• a• laaYl .. lalalw•t prlorltr: 

1. Ciettbaa aeat to Sea Clemeate tile maU wblc1l waa impowuiecl 
a ad comprlaed 40·50 boaea. 

2. A ahlpmeat to Saa Clemeate of tile pre-Prealdeatlal paper• 
ioc:l~dla& tboae aow etore4 at tbe A rclaW•• aacl at tlut EOB. 
Til••• paper• are tboae wlalcll. were accwncalatH prior to 
becomlaa Preald•t. 

He would like to place Roee Wood• at Jackaoa Place at lMat oD. a temporarr 
bada for a period of tllree to four moatlla aad abe would remala oa tile 

lUte Houe ,.yroll. 

He ralaee tile queatioD. a • to wlaetller or aot aec:retarlal help la autllort.sed 
uader tile Exec:-.tiYe Order eeta'blS.IUq the Offlc:e of Llaleoa wltll Former 
Preet.deate. 

e met wltll Plall Bachea alld oatllaH to lalm tile poealble leaal qaeatlou 
iayol•l•a the ahlpmeat of tbe maO aad tbe pre·Prealdeatlal papel'a. Pbll 
aot ia touch with BUl Caaeelmaa aacl bullcated be woa14 &at aa auwer 
back to u• . 

The que•tioa occ11r• •• to tile •cope of dle llmltatloa 6a tAe Hou•e Supple· 
mea&al Approprlatloa wlalc:h p ro•ided fuacla fol' the traultloa. Tble 
llmlta&loa placed cel'tala l'eatrtctlou oa • blpplaJ of Pruldeatlal papel'• 
from tlaelr pl' .. eat locatloa. 

lteme tbat aeecl to be do .. a l'e; 

1. Get clearaace fl'om Geaenl Couuel'• Office. 
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LAW OFFICES 

MILLER. CASSIDY, LARROCA & LEwiN 
1320 18TH STREET. N.W •• SUITE 1500 

WASHINGTON. 0. C. 200$6 

HERBERT J. MILLER. JR. 
JOHI'ol JOSEPH CASSIDY 
RAYMOND G. LARROCA 
NATHAN LIEWIN 
MARTIN 0. MINSKIIR 
WILLIAM H. JEPP'RESS, JR. 
THOMAS 0. ROWE. JR. 
A. RAYMOND RANDOLPH. JR. 

R. STAN MORTENSON 

Mr. Russell Rourke 
The White House 
Washington, D. c. 

Dear Mr. Rourke: 

AREA coot: :zo2 
TIELIEPHONII 283-6400 

January 8, 1975 

JAN 9 1974 

JOSEPH S. McCARTHY 
COURTNEY A. EVANS 

OP' COUNSEL 

I am enclosing a memorandum I prepared follow
ing yesterday's meeting at which we discussed the transfer 
of Mr. Nixon's personal property, pre- and post-dating 
his term as President, to California. The memorandum 
outlines the various procedures decided upon at that time. 

RSM/sb 
Enclosure 



M E M 0 R A N D U M 

FROM: R. Stan Mortenson 

SUBJECT: Meeting on January 7, 1975 

DATE: January 7, 1975 

This memorandum reflects the course of action agreed 
upon at the meeting held this date among Messrs. Marsh, Rourke, 
Casselman, Roth, Wolf, Gully, Miller, and Mortenson, and Miss 
Woods, pertaining to the transfer of Mr. Nixon's personal 
property, pre- and post-dating his term as President, to 
california. 

(1) Mr. Miller will request Mr. Buchen to authorize 
and designate the General Services Administration 
to segregate, index, and package the items referred 
to above which are located in rooms 175 and 175 1/2 
of the Old Executive Office Building. 

(2) GSA personnel will segregate, index, and package 
the items as authorized. 

(3) Mr. Buchen, through counsel, will notify Judge 
Richey and the various parties in Nixon v. Sampson, 
et al. (civil Action Nos. 74-1518, 74-1533, and 
74-1551) that the items have been segregated and 
indexed and prepared for shipment to california. 

(4) GSA will arrange for the transportation of the 
packaged items to Andrews Air Force Base. 

(5) Upon authorization by Mr. Marsh's office, Mr. Gully 
will arrange for shipment of the packaged items on 
a pre-scheduled military transport flight in which 
there is excess cargo space available. 

, 



January 7, 1975 
Page two 

(6) GSA will receive the transported items at El Toro 
Air Force Base in California and arrange for their 
delivery to Mr. Nixon in san Clemente, California, 
or to such other facility agreeable to Mr. Nixon 
and GSA. 

(7) GSA's out-of-pocket expenses for ,the packaging and 
transport of the items, and the incremental cost of 
the military transport flight to California, will be 
charged against the "transition fund." 

, 



THE WHITE HOUSE 
JAN 9 1975 

WASHINGTON 

January 8, 1975 

MEMORANDUM FOR JOHN MARSH 

FROM: LARRY SPEAKES~ 
SUBJECT: COURT FILING ON NIXON MEMORABILIA 

Could you please alert us when there will be an appearance in court 
in connection with the filing of a list of Nixon memorabilia, etc. 

That way we will be able to anticipate press questions on this 
subject. 

CC: Bill Casselman 
Russ Rourke 

' 



JAM te 1974 

THE WHITE HOUSE 

WASHINGTON 

Let me hear if you spot any problems 
in this. 

Larry Speakes 



_ ... 

January 10, 1975 

NIXON MEMORABILIA 

Q: Does former President Nixon have access to the memorabilia-"" 
such as cartoons, pictures, the elephant collection, gavels and 
so forth--which are housed in the Old Executive Office Building? 

A: Yes. Former President Nixon does have access. These items 
are located in his former EOB office and in an EOB office on 
the fourth floor. Rose Mary Woods is housed in his former office. 
It is my understanding that the former President could have 
personal access if he desired. 

,.Q: Does that mean he could crate them up and carry them back to 
San Clemente? 

A: Let me explain. Representatives of the White House Counsel's 
office met with represe.r:,ttatives of the former President and 
worked out an agreement, which is basically as follows: 

1. The GSA will coordinate an inventory of these 
items, which will be supervised by Philip Buchen's 
office. {FYI: The inventory is now underway.) 

2. The inventory will be presented to the U. S. District 
Court by the White House for its approval. 

3. If approved, the memorabilia would be transferred to 
the possession of the former President. 

This agreement covers the period that is pre-1969 and post
August 9, 1974. The Presidential Recording and Materials 
Preservation Act, passed by Congress in its last session, 
has some language which could be interpreted as preventing 
the former President from gaining possession of memorabilia 
acquired during the period when he was in office. There will 
be further discussions with representatives of the former 
President on this. 

Q: How will it get to San Clemente? 
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A: GSA has agreed to transport the material to Andrews Air 
Force Base. The military will fly it to El Toro Marine Air 
Station near San Clemente. GSA will truck it to a location 
for Mr. Nixon. · 

Q: Who will pay for this? 

A: The former President will reimburse GSA and the military for 
these costs. But it is my understanding it can come out of 
the funds appropriated for the transition. 

Q: How much will it cost? 

A: I understand a fully loaded flight of this type would cost 
about $8, 000. Since it will not be full, it is thought there 
might be some adjustment for a partial load. 

' 
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UNITED STATES OF AMERICA 

GENERAL SERVICES ADMINISTRATION 

ADMINISTRATOR 

January 14, 1975 

WASHINGTON, D. C. 20405 

Honorable John 0 . Marsh, J r . 
Counsellor to the President 
The White House 
Washington, D. C. 20500 

Dear Mr . Marsh: 

JAN 14 1975 

The January 14, 1975, Federal Register will contain regulations 
promulgated pursuant to the Presidential Recordings and Ma-
terials Preservation Act (Public Law 93-526; 88 Stat. ) . The 
regulations provide for access to the materials by the Former 
President; government agencies, including the Special Prosecutor; 
and for use in Judicial proceedings. In addition, the regulations 
provide for preservation and protection of the records as required 
by Section 103 of the Act. 

Because of outstanding orders from Judge Richey of the United 
States District Court for the District of Columbia in the case of 
Nixon v. Sampson, and certain agreements of counsel in that 
case, the Act cannot be immediately implemented. The publication 
in the Federal Register invites comments on the regulations. 

If and when the court takes action which will permit us to do so, 
we will implement the regulations immediately. In the meantime, 
work is proceeding to draft regulations providing for public ac
cess to the records . Those regulations will be submitted to 
Congress in accordance with the law. 

I will you informed of our progress in these areas. 
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MI:MOilANDUW TOt JACK MABSH 

.FROMs RUSS ROURKE 

SUBJJ:CTa CONVDSATION BILL GULLEY 
CONCJ:llNDfQ T'MI'S>IUSSION OF CERTAIN 
POST TRANSl'nON DIALS AND BRIEFING 
TORMN 

O.U.y .u .... .RMN will IO aU the .. ., iD ...... 8tial thea• brieli .. a. 
UDleaa he addefta aatlafactioa. O.U.y ia aure RWN wUl peraoaally 
call PreaW.Dt Ford. 

The followi .. are avaUable alterD&tlvear 

2) Pwttt .. tile material OD a .Ultary circ:wt for traDamittal 
to Camp PeD.deltoD (oat ol the ~etleae-aot aUflut. NCU"lty 
aaf-l'da--Kiaal .. er alae eppoHCl to thla rCMite). 

3) 8eDcliDI aD badhidal c:ouier alloard a eC4mXMrcial ftipt 
appi'OKtmatelJ o~~ee a ..-. Tlai• wcnald pna .. t aome aeaarlty 
pl'eblema, bat both Scowc:roft aDd ICiaal ... r believe thta to 
be the beat ot the available altenativea. DOD would pick ap 
tbe appi'OXImate $330 per week 1'011Dd trip coat. It coald come 
01lt of theb WHCA c 1 n •teat~• bwilet• 

Be aware that Mo•• of Callforala baa made a formal White Houae 
laqairy wlth retard to RMN bela& a .. aartty rl•k ••• Sc-creft ia, 
of cour•e. aware of tlaia •ltaattoD.. 

RAR:cb 



_MEMORANDUM 

MEMORANDUM TO: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

January 23, 1975 

JACK MARSH 

RUSS ROURKE lL 
SHIPMENT OF MAIL AND MEMORABILIA 
FROM WASHINGTON TO SAN CLEMENTE 

A question has arisen concerning possible transition fund charges 
fo e-n~ military aircraft of the Nixon mail and memorabilia. 
On February 7 scheduled military flight is coming from Norton 

orce Base (50 miles north of El Toro) to Andrews, with a shipment 
of 25,000 pounds of WHCA equipment extracted from San Clemente. 
The flight will be returning directly to Norton instead of going to El Toro 
to drop off the mail and memorabilia that will be onloaded at Andrews. 
Checking with Bill Casselman regarding possible transportation charges, 
he advised me that "it is strictly a matter for the military to handle ••. what
ever is normal procedure in these cases". After checking with the 
Air Force, Bill Gulley advises me that the Air Force would have no way of 
computing any charge under circumstances such as this, there being no 
extra fuel requirement for any loan not approximating 10, 000 pounds. 
Obviously, the items in question would come nowhere near that weight. 
The bottom line then, is that since there would be no cost to the govern
ment for the shipment of the mail and memorabilia, there should be no 
charge to Nixon. I instructed Bill Gulley accordingly. If you have any 
counter-suggestions, please advise. 

K-



MEMOJlANDUW TOa 

FROM a 

SUBJECT a 

Jaa .. ry 23, 1975 

JACK .MARSH 

RUSS ROURKE 

SHIPMENT OF MAIL AND MDiOBABILIA 
FROM WASHINGTON TO SAN CLEMENTI: 

A q11eat1oa baa arlaea coace~ poaaUale traaaltloa 6ua4 c:Mqea 
foJ> the ahipmeat lty aWt&l"f alJ>cnlt of the Nbroa mall aad memonbllla. 
Oa Feb~ 27. a aeheclalecliDllltazy flillat Ia comla1 fnm Nertoa 
All' Fos-ce BaM (50 mile• aonll of E1 ToJ>O) to ADCIJ>ewa. wltla a aldpaaeat 
ol 25,000 poliMa ol WHCA eqtll,...at ezt:J>aeted fi'OIIl Saa Clemeate. 
'1"be a11ht wlU be nt.anal .. dlJ>eetly to Nonoa lutead of 101 .. to :£1 ToJ>o 
to dJ>op off tile maU aDd memonbllla daat will be .aloaclecl at A-n••· 
Clwckbll wltla BlU Caaaelmaa .......... ., po••ll~l• uaupol'tatloa claaqea, 
he anlaecl me dlat "it l• atrictt, a mattu foJ> the mllltuy to hltadle ••• wllat
eftr la .. naal .~ ia the•• ca•e• ''· After cllecklq with tbe 
Air Force, BlU a.dley adYl••• me tMt the Alr Force ...W have DO way of 
coaapatl., aay c:laar1• aadeJ> elrcaDUtaacea •acb •• till•, then bebtc ao 
eztJ>a f•l .... .uemeat lor aay loaa aot appi'01dmati• 10, 000 pcNDtla. 
ObYl ... ly. the item• la 4IMIItloa woahl come aowben -r that wel1ht. 
The bottom llae tllea, l• that tlace tbere would be DO coat to tlae .,._ .... 
meat for the •lalpmellt ol the mail aad memorabilia, then •hoald be eo 
char1• te Nlaoa. I laatraeted BlU O.Uey ac:ee ... lBIIY• U P'l baYe aay 
couate:r--eatioaa, pi••• adYlM. 

RAR;eb 
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January 10. 1975 

NIXON MEMORABILIA 

0: Does former President Nixon have access to the memorabilia-
such as cartoons, pictures, the elephant col_lection. gavels and 
so forth-:-which ~r·e housed in the Old Executi~e Office Building? 

A: Yes. Former President Nixon does have access. These items 
are located in his former EOB office and in an EOB office on 
the fourth floor. Rose Mary Woods is housed in his !~rmer office. 
It is my understanding that the former President could have 
personal access if he desired. 

. / 

.O: .'Does that mean. he could crate them up and carry them back to_ 
San Clemente? 

A: Let me explain. Itepresentatives of the White House Counsel's 
Offic.e met with represeq.tatives of the former President and 
worked out an agreement,· which is basically as follows: 

1 •. The GSA will coordinate an. invento;ry of these 
items, which will be supervised by Philip Buchen's 
office. (FYI: The inventory is now underway.)· . . 

Z. The inventory will be pr~sented to the U.· S. District 
Court by the White House for its approval. 

3. If approved, the memo;rabiiia would be transferred to 
the possession of the former President. 

' 
':Phis agreement covers the period that is pre-1969 and post
August 9, 1974. The Presidential Recording and Materials 
Preservation Act, passed by Congress in. its last session, 
has some language which could be interpreted as preventing 
the former .President from gaining possession of memorabilia 
acquired during the peribd when he was i~ ofiice. There. wilt" 
be further discussions with representatives of the former 
President on this. ...... ... 

Q: How will it get to San Clemente? 
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GSA has agreed to transport the material to Andrews Air 
Force Base. The military will fly it to El Toro Marine Air 
Station near San Clemente·. GSA will truck it to a location 
for Mr. Nixon. · 

Q: Who will pay for this? 

A: The former President will reimburse GSA and the military for 
these costs. But it is my underst.a.riding it can com.e out of 
the funds appropriated for the transition. 

Q: How much will it cost? 

A: I understand a fully loaded flight of this type would cost 
about $8, 000. Since it will not be full., it is thought there 
might be some adjustment ·for a partial load • 

. , 
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MEMORANDUM FOR 

January Zl. 1975 

ARTHUR F. SAMPSON, ADMINISTRATOR 
General Service• Adminbtratlon 

1 have received your memoraad\IID of January Zl. Ae yoca know, 
the Pre•ident a• aaked CouaeUor John 0. Warah. Jr., to be 
tbe White Hoca•e individual re•poo.aible for the matter• referred 
to in yoar memo. 1 am confident that if you call hi• office, 
he will be deU1hted to eee yoa. 

cc: 

bar 

Jack Marsh I 
Dick Cheney 

DONALD RUMSFELD 
A • ei•tant to the Pre•ideat 

, 



JAN 27 ~ 

THE WHITE HOUSE 

WASHINGTON 

January 24, 1975 

MEMORANDUM FOR: Jack Marsh 

FROM: Bill Casselman W 
In response to your inquiry, Art Sampson's letter to you of January 14 
will have no effect on our proposed shipment schedule. The Nixon 
materials which we will send to San Clemente will be outside the scope 
of both the Act and the Court Order. 

The inventories of papers and memorabilia pre-dating and post-dating 
the Nixon Administration have been completed. The report to the 
Court is now being prepared by the Department of Justice to be 
transmitted on Monday, January 27. If no objection is heard from 
the Court or the parties within seven days following the report, the 
materials will be promptly shipped to Mr. Nixon under the authority 
of the Transition Act. 

, 
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IN 'rHE 
FOR 

V:v~Y 
UNITED STATES DISTRICT COURT ~ 
THE DISTRICT OF COLUMBIA 

RICHARD 11. NIXON, 

Plaintiff, 

v. 

ARTHUR F. SAMPSON, et al., 

Defendants, 

and 

THE REPORTERS CO~u~ITTEE 

. . 

: 

. . 

FOR FREEDOH OF THE PRESS,: 
et al., · : 

Plaintiffs, 

v. 

ARTHUR F. SAMPSON, et al., 

Defendants, 

and 

LILLIAN HELLAHAN, et al., 

Plaintiffs, 

v. 

ARTHUR F. SAMPSON, et al., 

. . 
: 

. . 

. . 

. . 

. . 

. . . . . . 

. . 
Defendants. : 

Civil Action No. 74-1518 

Civil Action No. 74-1533 

Civil Action No. 74-1551 

REPORT. TO THE COURT 

Defendants Buchen and Sampson, by their undersigned 

attorneys, respectfully report to the Court concerning a 
f 

request made by counsel for former President Nixon and the 

action which defendants propose to take in connection with 

that request. There are presently in Mr. Nixon's former 

offices in the Old Executive Office Building {Rooms 175 

and 175 1/2) some materials subject to this Court's 

Temporary Restraining Order, as amended, as well as the 

Presidential Recordin;s and Materials Preservation Act, 



Public Law 93-526, and other materials which do not fall 

within the categories described by either the aforesaid 

restraining order or Public Law 93~526. The latter cate

gory includes property of Richard Nixon predating and 

postdating his term as President and other materials which 

are the p~operty of third persons. 

Mr. Nixon's counsel has requested that this material 

be segregated, indexed, and, in the case of Mr. Nixon's 

pre- or post-Presidential property, packaged.for ultimate 

transfer to ~tr. Nixon's office in California. Defendants 

have undertaken to honor this request at this time under 

the authority of the Presidential Transition Act of 1963, 

3 u.s.c. 102 note, which authorizies the Administrator of 

General Services to provide necessary services for a period of 

six months from the expiration of the term of office of a 

PL=bi~~~~t iur the purpose oi wina1ng-up the aftairs of 

his office. Appropriations have been made by the Congress 

pursuant to that Act, but the authority to proceed there

under will expire on February 9, 1975. 

Accordingly, the Administrator, acting on behalf of 

Mr. Buchen, has caused to be segregateG, inventoried, and 

prepared for shipment those materials of Hr. Nixon which 

predate January 20, 1969, or postdate Noon, August 9, 1974, 

and therefore do not come within the restrictions of this 

Court's Temporary Restraining Order, as amended, or the 

Presidential Recordings and .t1aterials Preservation Act, 

Public Lmv 93-526. Similarly, the Administrator has caused 

to be segregatec certain property of third persons. De

fendants Buchen and Sampson propose to ship to Mr. Nixon 

his materials and make available the other materials to their 

2 



.owners after the close of business o~ February 3, 1975. 

These materials :come within the following descriptive 

categor:t.es: 

1. Pre- and post-Presidential memorabilia of 

Richard M. Nixon located in Rooms 175 and 175 1/2 of 

the Old Executive Office Building. 

2. Pre- and post-Presidential papers of Richard M. 

Nixon located in Room 175 1/2 of the Old Executive 

Office Building. 

3. One box unopened/sealed, stamped by White House 

Mail/Reception Security as received on November 5, 1974. 

The box is said to contain Presidential photographs, 

autographed by Mrs. Nixon (post-August 9, 1974) mailed 

to Washington from San Clemente to be distributed to 

the l~hite House household staff. Haterials in this 

box are to be distributcJ upon verification of the 

contents of the box. 

4. Property of third parties. This material was 

sent to the l'lhite House for autographs by the President 

and would be distributed to the owners. 

In determining that the foregoing materials do not come 

within the terms of the Temporary Restraining Order·or the 

Presidential Recordings ~nd Materials Preservation Act, 

Public Law 93-526, defendants Buchen and Sampson have 

relied upon archivists who have reviewed all of the papers 

of Mr. Nixon in Rooms 175 and 175 i/2 of the Old Executive 

Office Building and determined -v:hether they pre- or postdate 

Hr. Nixon's term as President. l'lith respect to Hr. Nixon's 

memorabilia, the archivists, where possible, determined 

whether the item pre- or ?Ostdated ~r. Nixon's term as 

3 



President. If an itco of ~emorabilia or other property 

was undated, the archivist r~lied upon the representation 

· of Miss Rose Mary ~;oods, Mr. Nixon's administrative assis-

tant. Defendants Buchen and Sampson also relied upon a 

sta te:mcnt from the Whi tc House Gift Unit which reviev.red 

the memorabilia and deteroined that none of the items con-

stituted foreign gifts under the Foreign Gifts and Decorations 

Act of 1966, as amended, 22 U.S.C. 2621, et seq., 5 u.s.c. 

7342. All materials pre- and postdating r-ir. Nixon's term 

in office were then segregated and packed for shipment. 

Attached hereto are the affidavit of Hr. Thomas P. ~·lolf, 

Coordinator, Nixon Presidential Materials, describing the 

procedures follov:ed, and a memorandum :to Mr. Buchen from 

Major ie l·;ickle in , 'i:}"!i tc House Gi Unit. 

The inventories of the foregoing materials, together 

with photographs of the pre- and post-Presidential memora-

bilia are on file in the offjt:e of :-.~r. 'T'hnmHc; P. 'N0lf: 

Coordinator, Nixon Presidential 1·1aterials, Room 487, Old 

Executive Office Building, telephone 456-2545. 

Defendants Buchen and Sampson invite counsel for the 

parties to contact Mr. Wolf for the purpose of examining 

the inventories and other documents in connec·tion with this 

Report to the Court. 

Respectfully submitted, 

~~-L~ 
CARL.'\ A • HILI .. S .__ 
Assis~ant Attorney General 

4 
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IRWIN GOLDBL00£.1 
Deputy Assi~~ant Attorney General 

BERNARD J. CARL// 
Special Assistant to the 
Assistant Attorney General 

of Justice 

Attorneys, Department of Justice 
Washington, D. C. 20530 
Telephone: 202-739-3300 

Attorneys for Defendant 

5 
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CERTIFICATE OF SERVICE 

I hereby certifythat I have caused to be served by 
.. 

hand this 28th day of January 1975 on the attorneys 

listed below a copy of defendants Report To The Court: 

William A. Dobrovir, Esquire 
2005 L Street, N. W. 
Washington, D. C. 20036 

Robert E. Herzstein, Esquire 
Arnold & Porter 
1229 19th Street, N. W. 
Washington, D. C. 20036 

Herbert J. Miller, Esquire 
Miller, Cassidy, Larroca & Lewin 
1320 19th Street, N. w. 
Washington, D. c. 20036 

Melvin L. Wulf, Esquire 
American Civil Liberties Union 
410 First Street, S. E. 
Washington, D. c. 20003 

·Peter M. Kreindler, Esquire 
1425 K Street, N. w. 

and a copy has been mailed, postage prepaid to 

John H. F. Shattuck, Esquire 
American Civil Liber.ties Union 

Foundation 
22 East 40th Street 
New York, New York 10016 

Thaddeus Holt, Esquire 
Breed, Abbott & Morgan 
815 Connecticut Avenue, N. W. 
Washington, D. C. 20006 

Attor::J.ey, Department of Justice 
Attorney for Defendants 



DISTRICT OF COLUMBIA ) 

) 

WASHINGTON, D.C. ) 

AFFIDAVIT: 

Thomas P. Wolf, being duly sworn, deposes and says: .· 

I am Coordinator of the Nixon Presidential Materials for:the General Services 

Administration. In this capacity, I had supervisory responsibility for the 

preparation by archival employees of the General Services Administration of 

inventories listing certain papers and .memorabilia belonging to former President 

Nixon Which either pre or post-date his term of office as President. The · 

papers and memo~abilia listed in these inventories are presently located in 

the suite of offices in the Old Executive Office .Building previously used by 

Mr. Nixon, and known as room 175 arid 175~ • 

. These archivists have reviewed all of the papers and other materials in this 

suite that are claimed on behalf of Mr. Nixon to pre or post-date his term of 

office as President of the United States, and have determined from their face 

those Which do fall outside the period of his term as President. Consistent 

with standard archival procedures for describing such items, such papers and . 

other materials falling outside the time pe7iod of his term have been inven

toried by the archivists. 

With respec.t to Mr. Nixon's memorabilia, the archivists,: where possible,. 

determined whether the item on its face pre or post-dated Mr. Nixon's term as 

President. If an item of memorabilia was undated, the archivist \.:as instructed 

by!"~ to re:.y llpon the represen:atio:1 of :.:.:.ss Rose ;o.!J.ry ~·:oocs~ ~1::-. Xixon's 



2 

administrative assistant, as to whether an item of memorabilia pre or 

post-dated his term as President. Consistent with standard archival pro-

cedures for descr1bing memorabilia, the archivists have prepared an inventory 

listing those items of memorabilia that pre or post-date Mr. Nixon's term as 

President. 

Thomas P. Wolf 

Sworn to and subscribed 

before me this oZ 7 d day 

i __ ./ / 

.----:- / ·! I -1 ·" --
/// /.//.L--t- ,:--;:-. .:---;'.~·1! 0.-/!-r .(,..<' 

> I • 

! 

'>:::.-·.:· .• ,:.7 .. /-.. :_:;.·., 



THE WHITE HOUSE 

WASHIN(;TON 

January 27, 1975 

FROM: 

PHILIP BUCHEN. 'Jh . 
MARJORIE~ 

MEMORANDUH FOR: 

In response to a request from your office, this memo
randum is to state the extent of my efforts in checking 
the display areas of the suite of offices used by · 
President Nixon for gifts falling under the Foreign 
Gifts and Decorations Act of 1966, as amended. 

On two occasions during the week following August 9, 
1974, Mrs. Alphadine Arrington of my office, Miss Rose 
Mary Woods and myself, jointly examined this suite to 
locate any such foreign gifts to President Nixon or 

1 the First Family. For this purpose, Mrs. Arrington 
and I used records maintained by the White House Gift 
Unit, and. which indicated those foreign gifts that were 
not in storage in the NationaL Archives or in my office. 
As a result of these two examinations those items which 
were identified to be foreign gifts were removed and 

. are now in storage at the National Archives •. 



MEMORANDUM FOR: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

February 3, 1975 

PHIL BUCHEN 
QICKLAWSON 
DON RUMSFELD 

By February 7 we will :Oe able-tosel1 e €l'QU'if-approved shipment of certain 
Nixon items to San Clemente. On: th:-q_t_~e;y:Jf:rere will be a cargo air returning 
to the West Cmi"st after off-loading certain cotnmunication gear that had been 
installed at San Clemente. · -

The purpose of this memorandum is tG-inrucat€ the plan to .senc:i this by avail
able military aircraft to see if there is-any -ob}ection or: legal restrictions which 
would preclude the same. Your comments and suggestions would be appreciated. 

, 



M!UORANDUM POR: 

FROM; 

Fe naary 3, 1115 

PHIL BUCHEN 
DICJC LA ON 
DON RUUSFELD 

JACK RSH 

By Febr ry 1 we wW be able to a nd tbe Court-approved Jhlpment of cort.eln 
Ntx itema San Cl m n • On tb t y there wtU b4t cargo alr retumlng 
tD • t Coa.t iltir off- c rta1D communicaU oear tbat b n 
lnst.allecl at 8 Clemen • 

T purpose of this morandum Sl to indicate plan to send thls by avall-
le Wtar:r atrcraft tc» aoe lf er i8 anr obJecdon or legal reatr1cUOM wldch 

would pntclude s e. Your cornmen rad auoo tiona would be appredatecl . 

, 
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fTB o 1975 

UNITED STATES OF AMERICA 

GENERAL SERVICES ADMINISTRATION 
I 

WASHINGTON, DC 20405 

nonora.ble Harren L. Gulley 
Executive Assistant to the 
liDitnry Assistant to the President 
"l'lle Wh:tta J:I.ouae 
t-Tashington J DC 20500 

Dear Hr .. Gulley& 

There exists a request from Mr. Ni.."!Wtl' s attol:neya to forward to 
him in San Clemente. caJ.iforn:la, certain materiala as dascribed 
1n ~ at:tached letter and m.t!IS!l0renc1um. It has been determined 
that :Lt is appTopriata to ship the matericls in queetion to 
Mr .. Uixou under the authority of the Presidantial Transition 
Aet (3 u.s.c. 102 note) 8Dd the appropriate court order. 

Ve would like to request your assistance in utilizing a previoWJly 
schedul-ed military or !1hita House flight to Califomia for thi.s 
shipment. Sine" the Transition funds expire at midnight, February 8, 
1975, it would ,be exh:er?.ely helpful if tnis shipment could be 
a.ccOJl:IR!Odatad on a flight: before this date. 

It is understood that any bill for this movement of materials to 
former President Nixon w:U1 be in aec.ordanee with standard billing 
practices. 

As Preridential Transition Act funds are to be used to pa.y for 
the movement please use 9.108.5.05310 as the fund citation en 
any billing doeument which should be forwarded to: 

Director, li'inanee Division 
General Services Administration 
525 liarket Street 
San Francisco, CA 94105 

The .Shove office must be advised of the amount of the bill by 
midnight February 8, if Transition Act funds are to be used. 

Sincerely, 

Arthur F. Sampsou 
Admir;i.itrator 

Enclosure 
CC: Mr. Casselman 

Keep Freedom in Tour Future With U.S. Sauings Bonds 



. ' . 

. . 

. . 
Philip W. Buchan. Esq. 
COt..msal to the President: 
'.flt.e White- Bouse · 
_Washington,. D. C. 20500 

.· 

January 7. 1975 

·. 

' : 

• 

·. . .: .. 

. . .. .. ~. 

~ . .. 
-· ~. 

.,. . 

· 64: the pres .. ent time there are many items of forcer 
·. · · P~e.elclent: Nixon • s persona-l property, both pre- and· post-dating 

bis ter.= as President, located within Rooms 175 and 175 1/2 

t 

. ·• 

O-f tbe Old Exec:ut:i vs Office :Sui lding. On ~ehal£ of t-tt. Nixon . 
I am requ2sting you to authorize personnel from tne General 
Services Aamini=tratioh to comc~nce segregating, indexing, 
and pacltagix:g such items for ultiz:?ate t:ra.ns£er to _l.Jr. Nixon 
in California. I further requeet that the GSA personnel be 
authorized, in the course of this activity, to ~egregate the -
pe~sonal prQ?erty of any former White Ebuse staf£ member that 
s:ay bs includad acong the materials located in' Rooms 175 or 
175 1/2• . . ..... 

Kiss P.ose Mary Wood:s is designated to serve as · · 
Mr. Hixon's agent for the purpose of assisting you~or your 
asents and the Ad:L~istrator or his ag~nts i~ the task of 
segregating the pre-_and post~presidential materials. 

·.~hat~ ~u for your assist~nc::e in this matta:. 

Sincerely yours, .. 
.-

Eerbert J. }!ille=~ Jr-

cc: ~!llia~ =· Casael~an II 

. . 

. . 
. ¥ 

.• 
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. t·I E H 0 R A N D U H 

·r.Ro:-t: . ·R.. Stan Hortenson 

Slt""BJECT: z.Ieeting on January 7, 1975 
. . 

·DATE: · : .. January 7, 1975 
.... ~ 

' ' .. .. "' .. ·-
.. . . - . . 

. . 'l'bis memorandum. 'reflects the'. course of a ctiori agz;-eed 
. upon at the meeting held this date among Messrs.: ~larsn, Rourke, 

Casselman,. Rot."-1., lvolf, Gully, 1-Iiller, and Morte~son, and Niss 
Woods, pertaining to the. transfer of Z..lr. Nixon'.s pex:sonal 
property, pre- and·post-dating his.term.as President, to . . , 
CalJ.fornJ.a. 

• .. . .... ,.. . . 
. . . .. ~ . .. 

. . : · .. (1) . Mr. !-!iller W$.11. request 1-l.r. Buchen to authorize. 
· ariq designate. the General Services Administration . 

.. . to segregate, in·aex, and package the ltems referred. 

.· 

• . 

. . ...... -
: to above which are lo;:ated in ·r,ooms 175 and ·175 1/2 

· of the Old Executive Office Building~ 

. . . 

. 
·~.: ~ . "" 

~ . 
. · · ·-: (2)' GSA personnel will segregate, ·index; and package 

. .. . · ·.the items as authorized. · .. 
. " . . .. ~... ~ . . .. .. . 

. · . .. . . ..;.. : .. •. ~ : ·. . .. . · 
.. (3} P..r. Buchen,· through counsel, will noeify Judge 

:._.Richey and the various parties· in Nixon v. Sampson, .: 
·. et al.. (Civil Action ~Tos. 74-1518 1 74-l533l> ·and 

74-1551) that the i~ems have been segregated and . 

(5) 

. indexed and prepared for shipment to california.. . 
• . • " .. • • . * • . ·~ .:. ... ·•• • 

. . ' . 
GSA. \>till. arrange for~· the transportation of the 
packaged items to Andre\-rs Air Force Base. 

. . ·~ ' . 
. . . . .. . -

Upon authorization by~!.:'. !-!a:rsh's. of~ice., l•Ir. Gully .. · 
will c:.rrange for shipmer: t of the packaged items on . 
a pre-scbec~led mili~ary transport flight in \-Thich . 
. the:=e is excess cargo space available.. · 

.. 

, 



Page two 

.. ~ . 

. \ 

(6) GSA \·rill receive the transported items at.El Toro 
Air Force Base in california a"ld arrange for their 

,c;lelivery to Nr. Nixon in san Clemente,. California, 
or to such other facility agreeable to ~tt. Nixon 
and GSA_. . : 

(7) GSA's out-of-pocket expenses for ~he packaging and 
transport of the i terns, and the incrementa 1 cost of 
the military transport flight· to· california,. \'lill be
charged against the "transition·fund ... 

... 
·. 

. . .. .: . . ' 
. . . . 

. . 

... ~ ':.. ·- ·-. .; 
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THE WHITE HOUSE 

WASHINGTON 



Not Numbered RESTRICTED 

··No distribution except; CFH,RBA,MAH 

Dear lsi 

6 copies to Judy Beth 
THE WHITE HOUSE 

WASHINGTON 

, 1975 

On behalf of President Ford, I want to thank you for 
your message concerning former President Nixon. I 
hope the following information on his mail, memorabilia, 
and return flight to California will resolve any ques"'· 
tions you may have had. 

The former President's return flight to California on 
August 9 was paid by the military at the direction of 
President Ford. Former President Nixon was not charged 
for it, nor was the cost of the flight taken out of 
transition funds appropriated for the former President. 

A court order and legislation passed by the Congress 
last year prohibit ~rr. Nixon from obtaining at the 
present time the mail, memorabilia, and other files 
acquired during the period when he was President. 

However, pre- and post-Presidential mail and memorabilia 
have recently been shipped to the former President. 
These items cover the period before January 20, 1969, 
and after August 9, 1974. Since the shipment Has made 
before the expiration of the transition period on 
February 9, it was paid for out of transition funds 
appropriated to the former President. The delay in 
shipping these pre- and post-Presidential materials 
to San Clemente was due to the fact that a report of 
such items had to be submitted to and approved by the 
court. 

Thank you for your interest, and best wishes. 

lsi 
Ill 
Ill 

RLE:JEB:RLE: 
Approved by Barry R.oth 

Sincerely, 

Roland L. Elliott 
Director of Correspondence 

cut - 2113/75 - plr 
proofed - bmrlmah 

{Rec. 2112/75} 

, 
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THE WHITE HOUSE 

WASHINGTON 

July 17, 1975 

MEMORANDUM FOR: LARRY SPEAKES 

FROM: BILL CASSELMAN 

SUBJECT: Nixon v. Administrator of General Services 

The Department of Justice advises that the Court in the above-captioned 
case has denied the motion of former President Nixon for a protective 
order to prevent the t<:!.king of his deposition. (The deposition had been 
noticed by Jack Anderson--see July 15 memorandum). Mr. Nixon's 
deposition will be taken within 10 days, unless he agrees to withdraw 
the affidavit which he had previously filed. In effect, the Court has 
adopted the position urged upon it by the Government. 

cc: Jack Marsh 
Rod Hills 
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OCT 10 1975 

THE WHITE HOUSE 

WASHINGTON 

October 10~ 1975 

MEMORANDUM FOR: JACK MARSH 

THRU: 

FROM: 

MAX L. FRIEDERSDORF ;Ill( ·6 • 
VERN LOEN fit_, 
CHARLES LEPPERT, JR. C.L 

SUBJECT: Status Report on H. Res. 710 
Nixon Papers and ~~ etc • 

..:J~_:) 

tAltllt;J 
H. Res. 710, relating to the Nixon papers and"taxei was favorably reported by 
the Conunittee on House Administration on September 18, 1975, by a vote of 
10-5-1. Voting against the resolution were Rep. 1 s Dickinson, Devine, Wiggins, 
Holt, and Moore. Rep. Cleveland voted present. 

The House Administration Committee filed its Conunittee report on H. Res. 710 
on October 9, 1975. Rep. Cleveland filed Minority views which I am advised 
raise some excellent constitutional issues concerning the resolution. Copies 
of the Conunittee report are being sent to me as soon as they are available. 

The Conunittee on House Administration has three other measures before the 
Conunittee of interest. They are: 

{1) H. R. 1686, Postcard Voter Registration which was referred to the 
Full <:;ommittee on July 23, 1975, without amendments. No action 
scheduled at this time. 

(2) H. R. 3211 and S. 95, Overseas Citizens Voting Rights Act is in the 
process of being marked-up by the Full Conunittee. It is anticipated 
that this bill will go to the House for consideration in November 1975. 

(3) H. R. 111 1 et al, Federal Election Campaign Act Amendments which 
are pending in the Subconunittee on Elections and nothing is scheduled 
at this time. 

H. R. 214 et al concerning wiretapping and electronic surveillance is pending 
before the Subconunittee on Courts, Civil Liberties and the Administration of 
Justice in the House Judiciary Committee. Hearings on this legislation were 
held in March, May, June, July and September 1975. No action on these bills 
are scheduled for the Subconunittee during the month of October 1975. 

, 



TO: 

THE WHITE HOUSE 

WASHINGTON 

Date: 

d,u. 
FROM: Max L. Friedersdorf 

For Your Information ·------
Please Handle ______ ~~K---------
Please See Me ------------------
Comments, Please ______________ _ 

Other 



THE WHITE HOUSE 

WASHINGTON 

October 8, 1975 

MEMORANDUM FOR: MAX FRIEDERSDORF 

FROM: 

It is my understanding that H. Res. 71 , relating to Nixon papers 
and tapes, may be considered withi e next several weeks before 
the House Administration Committee. I would be grateful for a 
discreet inquiry from one of your House people and a status report. 
I suggest at the time they make the inquiry of the Committee that 
they also inquire about another matter pending before the same 
Committee, in order to not arouse any unusual interest in the 
request. For example, postcard registration is pending before 
the same Committee. 

We would also be interested in the status of H. R. 214, electronic 
surveillance before the Judiciary Committee. 



OCT 17 1915 
THE WHITe HOUSE 

WASHINGTON 

Date Oct. 17, 1975 

TO: Jack Marsh 

FROM: CHARLESLEPPERT 

Please Handle -----------

Other: 

Per your request. 
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94TH CONGRESS 
1st Session 

Union Calendar No. 27 8 
HOUSE OF REPRESENTA'l'IVES REPORT 

No. 94-560 

DISAPPROVING REGUI.~ATIONS PROPOSED BY THE GENERAL SERV
ICES ADMINISTRATION IMPLEMENTING THE PRESIDENTIAL RE
CORDINGS AND MATERIALS PRESERVATION ACT 

OcToBER 9, 1975.-Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed 

Mr. HAYS of Ohio, from the Committee on Honse Administration,. 
submitted the following 

REPORT 
together with 

SEPARATE VIEWS 

[To accompany H. Res. 710] 

The Committee on House Administraton, to whom was referred 
the resolution (H. Res. 710) disapproving regulations proposed by 
the Administrator of General Services under the Presidential Re
cordings and Materials Preservation Act, having considered the same, 
report favorably thereon, without amendment, and recommend that 
the resolution be agreed to. 

PURPOSE 

The purpose of this resolution is to disapprove portions of the regu
lations submitted by the Administrator of General Services pursuant 
to title I of Public Law 93-526 which, in the judgment of the Com
mittee, are not consistent with the basic objectives of the Act, and do· 
not conform to the specific criteria set forth therein.1 (Copies of the 
resolution, the Act and the proposed regulations are set fOith in the· 
appendix to this report.) 

• It should be noted, however, that none of the regulation~ will actually become opera
tive until th€' basic issues of constitutionality have been decided by the courts, Present 
indications are that such court action is not likely to be concluded before some time next 
;rear. 

(1) 
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BACKGROUND 

The Presidential Rooordings and Materials Preservation Act Wa$ 

signed into ~aw by President F?rd on December 19, 197~. The regu
lations here mvolved were submitted by the General Semces Admin
istration on March 19, 1975, pursuant to title I of the Act, relating 
to the disposition of the Nixon Presidential materials. Title TI of the 
Act establishes the National Study Commission on Records and Docu
ments of Federal Officials. 

Following is a summary: of the major provisions of title I of the Act: 
1. The Act would nullify the Nixon-Sampson Agreement in which 

former President Nixon expressed an intention to donate to the Gov
ernment some 42 million documents and materials to which he claims 
legal title and access to which he asserted an absolute right in addi
tion to asserting the right to withdraw material from custody of the 
General Services Administration. 

2. Under the Act the Administrator would retain custody of all 
tapes, papers, documents and other materials of general historical 
significance relating to the Presidency of Richard M. Nixon. All of 
the material must be retained in the Washington Metropolitan Area 
and'cannot be detroyed' except as may be provided by law. 

3. Mr. Nixon would at all times have access to the material for any 

purpose. · 1 ld b · d' t 1 il bl f · · d' 1 4. The matena won e 1mme m e y ava a e or use m JU wa 
proceedings, subject to any "rights, defenses, or privileges which any 
person may raise". A request for access to the material bv the Special 
Prosecutor would be given priority over all other requests. 

5. Access to the material would be subject to regulations to 
assure the security of the material which would be issued by the 
Administrator. 

6. The legislation takes. no position on ownership of the material 
prior to enactment of the measure. However, if a court finds that 
the measure deprives any gerson of private property, the Act would 
authorize the payment of just compensation" as may be determined 
by the .court. 

· 7. The regulations regarding public access to the material are to 
give special attention to providing expeditious access to Watergate
related material and are to take into account the following factors: 

(1) The need to provide the public with the full truth, at the 
earliest reasonable date, of the abuses of governmental power 
popularly identified under the generic term "Watergate"; 

(2) The need to make such recordings and materials available 
for use in judicial proceedings; 

(3) The need to prevent general access, except in accordance 
with appropriate procedures established for use in judicial pro
ceedings, to information relating to the N ation's- security; 

( 4) The need to protect every individual's right to a fair and 
impartial trial; 

( 5) The need to protect any party's opportunity to assert any 
legally or constitutionally based right or privilege which would 
prevent or otherwise limit access to such recordings and 
materials; 

(6) 'l'he need to provide public access to those materials which 
have general historical significance, and which are not likely to 
be related to the n~ed described in paragraph ( 1) ; and . 

(7) Theneed to give Richard M. Nixon, or his heirs, for his 
sole custody and use, tape recordings and other materials which 
are not likely to be related to the need described in paragraph (1) 
and are not otherwise of general historical significance. 

8. The Act required the Administrator of General Services to sub
mit the'regulations implementing title I within 90 calendar davs aftet 
en~ctment and .g~ves .Con~ss the authority to disapprove the regu~ 
latwn~ by providmg m SectiOn .1~5 (b) that the regulati.ons take effect 
9~ legislative days after submissiOn unless they are disapproved by 
either House of Congress within that period. ' · 

9. The Act provides that judicial challenges and appeals therefrom 
be heard on an expedited basis. · . 

HEARINGS 

H~arings o;n the proposed regulation were held on May 22 and 
June 3? 1975 m orde_r to afford the Subcommittee on Printing an op
portumty to determrne whether the proposed regulations were in ac
cord with the basic objectives of the Act, and whether they co11formed 
to the specific criteria set forth in section 104 thereof. · 

Appearing in support of the proposed regulations on Mav 22 were 
Mr .. Arthur F. Sampf>?n, Administrator of General Serviees, accom
pamed b.y ~fr. Ted Tru~mer, General Counsel, Dr. James B. Rhoads, 
the ArchiVISt of the Umted States, and other ·members of Mr. Samp-
~~~~ . . 
· On June 3, the Printing Subcommittee heard testimonv from Mr. 

Chl:l-rles Morgan, representing the American Civil Liberties Union 
anda.p3;nel of witnesses representing the American PoliticalScieric~ 
Assom~tlon, the American Historical Association, and the Reporters 
Committee for Freedom of the Press; The panel of witnesses included 
~rotessor Clement ~· Vose for the American Political Science Asso
ciatiOJ_l, ~rofessor N or.man A. Graebner for the. American Historical 
Association, and Lyle vV. Denniston for the Reporters' Committee for 
Freedom of the Press. 

. The Subcommittee also. received written replies to a number of ques
ti?n~ addressed to the. witneSses during the hearings, and these sub
miSSions have all been mserted in the hearing record. 

COMMITTEE ACTION 

· Following a complete review of the proposed· reo-illations and the 
hearing rec.ord, the P!intin;5 Subcomm1ttee concluded that many of 
~he regulatiOns comphed with the Act and were consistent with the 
u~tent of Congress. The. ~ubcommittee fou:f!d, however, that a sig
mficant n~mber of provisions were not consistent with the Act. The 
Subcomm1ttee th.erefore rec?mme;nded di~approval of those provisions 
not found ~o be m conformity with the mtent of the legislation. The 
full Co:nm1ttee, on September 18, 1975, by a vote of 10-5 (one mem
ber votmg present) ordered the resolution reported to the House. 
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Under the Act, the Admini~trator o~ General Services has 90 ~alen
,(lar days following the adoption, by mther House, of a resolu~wn of 
disapproval, to submit revised regulations in accorda.nce ~1th t~1e 
directions of the Committee. Thereafter, the amended regulatiOns w1ll 
.become effective following the expiration of 90 legisl.ative days from 
the date of submission, unless disapproved by e1ther House of 
Congress. . 

The major issues which developed from the he~rmgs and subsequent 
discussions between members of the Subcomm1ttee staff and repre
sentatives of the General Services Administration related to : 

(1) The validity and propriety of restrictions on access involv-
ing national security and personal embarrassment; . . . 

(2) ·whether finaldetermina~ions forth~ ~urposes of JU~I?Ial 
review should be vested solely m the Admm~strator, a J?Ohti~al 
appointee, or :vhether they should. be. vested m the Presidential 
Materials Review Board (to be established pursuant to the regu
lations and composed of the Archivis~ of the U~i~ed States, the 
Librarian of Cono-ress and a professwnal archivist selected by 
the Societv of Am~rica'n Archivists) with respect to ( ~) whether 
materials are historically significant and are to be retamed by the 
Government or are of a purely personal nature, to be returned to 
Mr. Nixon, ~nd (b) whether materials should be withheld from 
public access; 

(3) The notification r.rocedures w~i~h should be a:doi?t~d to 
protect the legitimate right!? am~ pl'lvlleg.es of any md1v1dual 
Identified in the Nixon Presidential materials; and 

(4) Appropriate procedures for r.:;pr!ldu~ing the tape rec?rd
in!!'S which will discourage commerCiahzatw~ ?f the ~apes m a 
m~nner which would infringe upon the leg1tnnate rights and 
privileges of an individual. . 

The Administrator of General ServiCes ha~ contended that he.d?~ 
not have authority irrevocably to delegate Judgmental resp?ns1b1h
ties imposed upon him by the .Con~ss pursuant to t~e Act, smce ~he 
Act does not authorize such delegation. Based upon Its own studies, 
supported by the legislative history of the ~ct., a memorandum _from 
the American Law Division of the Congressional Research Service of 
the Library of Congress,_and a lega.l n:emorandum p~epared l?J: coun~l 
to the American HistoriCal Association, tht:; Amencan Political Sci
ence Association and the Reporters Comnnttee for Freedo_m. of the 
Press, the Committee believes that t~e Act grl!-nts the Adm1mstrator 
authority only to propose and e~plam regulations a~d not to cont~ol 
and regulate access to the mate:t;I~ls. However, even If ~uch authority 
had been delegated to the Adnumstrator, a subdelegation of that au
thority would be p~rmitted. (Copies of the legal memoranda are set 
forth in the appendix.) . 

Finally, the Committee belie~esthat in ?rderto carry out the mte~t 
of the Act, final ju~gment. relatlye to pubhc access should be lodgedm 
persons competent m archival sc1~nces, such as the members of the pro-
posed Presidential Materials Revie": Board. . "' 

Regarding the procedures for d1sapprov~ng the ~ropo,,ed regula-
tions, an informal opinion of t~1e House parl!amentar1a~ and a memo
randum prepared by the Amencan Law SectiOn of the L1brary of Con-

.. 

5 

gress conclude that Congress may disapprove the regulations in part 
or in whole. The memorandum of the American Law Section also con
cludes that the Presidential Recordings and Materials Preservation 
Act does not authorize a procedure whereby Congress could incorpor
ate changes into the proposal submitted by the Administrator and 
thereafter approve the regulations as amended. However, a report ac
companying a resolution of disapproval could suggest amendments 
which would be consistent with the legislative intent. 
· Following is a list of the sections of the proposed regulations for 
'vhich the Committee recommends modifications: 

Examination of material relating to national security by the 
Counsel to the President, Section 105-63.205 (d). • 

Right of third parties to be notified 90 days in advance of in
tent to provide public access, and opportunity for such individuals 

· to raise certain legal and constitutional rights and privileges to 
limit publi~ access, Section 105-63.401-1(c). 

Obligation of archivisits to refer certain material to appropri
ate law enforcement officials, section 105-63.401-2 (d). 

Final ag-ency action by Administrator: Section 105-63.401-
2 (b) ; Section 105-63.401-4 (d) ; and Section 105-63.402-4. 

Overly broad and vague restrictions on access to: 
(a) national security material, Section 105-63.402-1 

(a) (4); 
(b) abuse of power material that may embarrass, damage 

or harrass, Section 105-63.402-1(b); and 
(c) non-government abuse material, Section 105-63.402-

2(b). 
Prohibition against reproduction of the tapes, Section 105-

63.404( c). 

SUMMARY OF REGULATIONS PROPOSED BY GSA TO IMPLEMENT TITLE I OF 
PUBLIC LAW 9 3-5 2 6 

The following is a summary of the proposed regulations to Public 
Law 93-526:2 . . . 
Section 105-63.104 Definitions 

This section includes definitions of: (a) Presidential historical 
materials; (b) private or personal materials; (c) abuses of Govern
ment power popularly identified under the generic term "'Vatergate" · 
(d) ~e~eral historica~ ~i~nifican~e; (e) arch_ivists;. (f) agency; (~) 
Ad~umstrato~; (h) ~mtlaJ archm~l processmg; (I) staff; and (J) 
natiOnal secunty classified mformabon. 
Section 105-63.401 Processing 
. The re~u]ations provide that the .A~mini~trator shall delay process
:ng matenal~ for 30 days after the hftmg of the court order preventing 
unplementf_lt~o~l of the regulations. This delay will be used to permit 
pers?ns to m1tia~e leg~l action to protect their legal rights. The initial 
arch!val processi?-gwill commence at the end of the 30 day period and 
publ~c access w1ll be granted shortly thereafter, unless otherwise 
restriCted. · 

• A copy Of the proposed regulations are included in the Appendix . 
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Sec~ion 105-63.4_Di-1 Rights and privileges; right to a fair trial 
. Within. 90 days after the effective date of the regulations a person 
may petition the Administrator to limit access to the material on the 
grounds that public access would violate a legal or constitutional right 
or privilege or that it may jeopardize an individual's right to a fair· 
trial. 

The Administrator has discretion under the regulations to consider 
these claims after the expiration of the 90 days. 
Section 105-63.1/)1-2 Segregation and review; Senior A.rcldva"& 

Review Board; Presidential Materials Revimv Board · 
· Thi~ section establishes the basic procedure for processing the· 

matenal: . 
(l).Initial determination regarding public access will be made 

by professional archivists; 
· (2) Difficult questions will be referred to a "Senior Archival 
Review Panel" selected by the Archivist of the United States; 

· (3) Classifications which raise significant issues "involving in
terpretation of these regulations or havin~ far reaching prece
dential value will be submitted to the Presidential Materials Re
view Board, composed of the Archivist of the United States, the· 
Librarian of Congress and a distinguishen.professional nominated 
by the Council of the Society of American Archivists and ap
pointed by the Administrator; and 

( 4) Decisions of the Board will be reviewed by the Administra-
tor who shall make the final agency decision. 

Seotion 105-6S.4.ol-3 Notioe of Determination 
~ .. Notice· of initial archival determinations are to be printed in the 
Federal Register.3 

Section 105-63.401-4 Appeals 
Any person may petition the Administrator to appeal an initial 

archival determination within 30 days after notification in the Federal 
Register. Mr. Nixon, his agents and heirs may petition at any time. 
Appeals shall be heard by the Presidential Materials Review Boa,rd~ 
The Administrator shall make the final agency decision. 
Section 105-63.401-5 Transfer of materials 

Private and personal material of Mr. Nixon which is neither related 
to the abuses of power or otherwise of general historical significance 
shall be transferred to him or his agen~ or heirs no sooner than 30 days 
after notice of 'the determination has been published in the Federal 
Register. 
Section 105-63.402-1 M aterial,s related to abuses of power 

~ 1) It is necessary to protect a legal or constitutional right or
privilege; 

(2) It is necessary to protect an individual's right to a fair and 
impartial trial; . 

(3) Release would violate a Federal statute; . 
( 4) Release would disclose or compromise national security 

classified information (with certain exceptions) ; or 

• See the Appendix for a letter from Arthur F. Sampson, Administrator GSA regarding: 
publication ln FejJeral Register. ' ' 

.. 
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( 5) Disclosure would tend to embarrass, damage or harass liv
ing persons and deletion would. not ~distort the understanding of 
the materiaL 

Section 105-63.1,.01!-'Z !fl aterials of general historical significance un
related to abuses of governnwnt pmoer 

Access may be restricted in circumstances identical to points ·1 
through 4 listed above, except that access to material not related to 
:abuses of power may be restricted when : 

( 1) Disclosure would compromise trade secrets, etc; 
(2) Constitute an invasion of privacy; 
( 3) Disclose or compromise materials compiled for law enforce

ment purposes; and 
( 4) Tend to embarrass, damage or harass living persons. 

Section 105-63.4013-{J Periodic reviettv of regulations 
Materials placed under restrictions will be reviewed periodically 

11.nd reclassified, if appropriate. · . 
Section 105-63.4013-4 Appeal of restrictions 

A classification may be appealed to the Presidential Materials 
Board. The Administrator shall make the final agency decision with 
respect to each appeal. 
Section 105-63.402-li Deletion of restrictive portions 

Reasonably segregable portions of materials shall be provided after 
.O.eletions have been made. 
Section 105-63.403 Reference room locations, hours and rules 

The Administrator shall designate precise locations where the ma-
terialshall be available to the public. . 
Section 105-63.404 ReprodU<Jtion of tape recordings of Presidential 

recordings · 
Duplicates of the tapes will be made for public and official reference. 

Tapes cannot be reproduced :for researchers. 
Section 105-63.405 ReprodU<Jtion and authentication of other matemals 

Reproduction of non-tape material is authorized ~nd will be (lone 
by GSA personnel. 

RECOMMENDED MODIFICAT.tONS OF REGULATIONS PROPOSED BY GSA 

1. Section 105-63.1306 (d) : Examination o:f national security material. 
This proposed regulation provides in part: · 

(d) Prior to each access which may result in the examina
tion of Presidential historical materials that relate to matters 
of national security, the Administrator of General Services 
o'r his designated agent shall notify the Counsel to'the Presi
dent ~ho shall ?a given t~e c;>Pportunity to examine these 
matermls a~d·.raise any obJectiOns, defenses, or privileges to 
prevent or lumt the proposed access. 

<!SA diq not include ~he above provision in the :public access regu
].atwns w~uch were ~ubm1tted .f~r Congressional review. Rather, it was 
mcluded m regulatiOns pertammg to preservation, protection of, and 

H.R.94-56Q--75----2 
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access procedures to Nixon Presidential materials. However, since this 
provision, as well as all other provisions of Section 105-63.206 (dealing 
with access procedures), directly affect all public access to the Nixon 
Presidential materials, it must obviously be subject to Congressional 
.~~d . ' 

Subsection (d) is troublesome in at least two respects : ( 1). it appears 
to recognize a right in the Counsel to the President to originally 
classify national security materials, even though no such authority 
has been delegated to him, either by existing law or Executive Order 
(see E.O. 11652, ~far. 8, 1972, as amended by E.O. 11714, April 24, 
1973); and (2) the resolution appears to allow COlmsel to limit access 
to materials even though they have not been, and canot be, classified 
under existing law. 

It would appear more appropriate to refer such requests to the 
National Security Council, which does have such authority. 

The Committee recommends the following amendment: · 
" ( cl) Prior to each access which may result in the examination 

of Presidential historical materials that relateto matters of na
tional security, the Adrnini:;;trator of General Services or his desig
nated agent shall notify the [Counsel to the President] National 
RMurity Oouncil, [who] which shall be given the opportunity to 
examine these materials and. raise any objections, defenses, or 
privileges to prevent or limit the proposed access. In asserti!na any 
such objectio-ns, defense or ]Jrivilege, the National Security Coun
cil shall state in w1iting why the 1nateri.al involved has been or 
sho-u:Zd be p1'opm·ly dasified u.nder existing lO!IJJ O'r executi-ne m-der: 
Provided, That this proviBion shall not be construed to allow the 
restrietion of public access to material which is not and cannot be 
pToperly classified under existing law or executive order. 

91. Section 105-fJ3.1,01-1: Rights and privileges; right to a fair trial. 
This regulation provides in part: 

(c) In his discretion, ·the Administrator may consider 
claims and petitions described in paragraphs (a) and (b) of 
this subst>ction after the expiration of 90 calendar days from 
the effective date. · 

Paragraph (a) of this section allows an individual (i.e. Mr. Nixon 
or a former White House aide) to petition GSA, within 90 calendar 
days after the effective date of the regulations, to restrict access to 
certain Presidential materials because of a legal or constitutional 
right or privilege possessed by the petitioner (i.e. right to privacy). 
Paragraph (b) allows a Federal, state or local government attorney 
to petition the GSA, within 90 calendar clays after the effective date 
of the regulations, to restrict access to PrE-sidential materials whose 
public disclosure would prejudice a particular individual's right to a 
fair and impartial trial. 

Since a concerned individual is not likely, unless notified by GSA, 
to have any knowledge or reason to know that the materials include 
information about him which can lawfully be restricted, he may not 
learn of the existence of such information until the 90-day period 
has expired. Likewise, a government attorney may not learn of the 
inclusion of relevant materials until the expiration of such period. 
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To provide adequate protection of all individual rights, Gf?f hhould 
be re. uired to consider a petiti(;m filed after 90 .days even 1 t e ma-
terialha~ already been made ava1lable to the. p~bhc. d . th t 

Furth;rmore in any case in which an. ind1y1dua_l ?-arne m e rna ~
. 1 . b loc~ted he should be so notified 111 wntmg at least 90 da:rs 
b~~r~an u~lic acce~s is to be provided. The notific';'tion ~hould also 
d ·~ tl individual's rights of appeal under this section. Ot!J.er
i~ria pe;:n would be powerless to exercise hi~ leg~l rights meam?g-

~lllS in situati?ns in which he may suffer a vwlatwn of a constitu-
tional or legalnght. · d 

The Committee recommends the followmg a:n:en ment: , . d 
; (c) The Administrator sluill consider ~la~ms an4 pet~t~ons e-

servibed in pa:ragraphs (a) anii (b) of thUJ subsect.wn, filed afte; 
the expiration of 90 calendar da.ys from the effectm:e date, w_l1-f!1e 
there is good cause f01' the failure to file. ~he qlam~ or pet~twn 

"th 90-day period and the clai111> or pet~twn u filed w~th~n 90 
~ar days after' the claim01nt 01' petitioner becomes aware of 
~he release of such materials, or has reasoncible ea~e to filR; su?h 

titio-n 01' o'lairn, to prevent releaBe of such matet•Ufls. In lus d1~
~tion, the Administrator may consider otlwr. clauns, ~~;nd peti
tions described in paragraphs (a) and (b) of thiS ~ubsectlon after 
the expiration of 90 calendar days from the effectm:~ qate. br 

(d) No less than 90 calend'!'r davs befo:e. prondmg pu lC 

access to any specific set of materials, the Ad:r~nmstrator ~hall ma~e 
a reasonable effort to locate. an~ .shall.notiry by. certified m.a1l, 
return receipt requested, any mdividual.ldentified m.the t?-atenals 
that the materials are to be made P.ubhc. E?uc~ ?-otlficatlOJ!- sha!l 
set forth the relevant con~ex~ i.n which t~e I.ndividual was Identt-

1 fied and shall advise the md1v1dual of h1s rights of appeal under 
1

' thissection. · S · A h" 1 
3. Section 105-63.401-2: Segregation a~d review: em or rc Iva 

Review Panel: Presidential Materials Review Board. 
Th:is regulation provides in part: 

(d) If during the processing period described in f?ec. 
105-63.40i (b), the archivists should discove~ an:y matenals 
which they determine refleet an apa!ent. V10l9:t1o~ of law 
which has not been the subject of priOr mvestlg~t10ns, the 
archivists shall bring the material to the attention ~f the 
Administrator for referral to the Department of Justice or 
other appropriate action. 

This regulation :places an unnec~ssary obligation on b~t~ the ~rchi
vist~ and the Admmistrator. Archivists may not be ~am:bar ~1th .all 
"pri~r invest~gations" and even ~f they were, the prior m.vestlgatJO_n 
may be ongomO' or capable of bemg re-opened. Therefore, .th~ archi
vists should refer all· ihforrnation bearing on potentml cr1mmal ac
tivity to the Administrator. The ~dministrato~, in turn, .should be 
required to forward all such mnterlal-how.e•:er mno~n~us m apr,e.ar
ance-to the ,Justice Department. The. Admmistrator.lS I? no P.osit~on 
to evaluate the relevance of any niaterml to any ongomg mvest~gat~on 
which may or may not be known to him. Further: th~ dete~m1~at10_n 
of what information may be relevant to an ongomg mvestlgat10n lS 

not an appropriate function of the Administrator. 
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The Committee recommends the .followi;ng amen~men~: 
" (d) I£, during the process~ng penod des~r1bed 1~ § 105~63.401 

(b) the archivists should discover mater1als whiCh reflect an 
app~rent viol~tim!- of .r;crh~inal] law [w?i~h has not b~en the 
subject of prior mvestigatlon], the a:r-c!nvists shall brmg the 
material to the . attention of the Admm1strator for referral to 
the Department of Justic.e [or other appro.Priate actionJ.': · 

4. Section 105-6/':U/)1-11: Final agency actiOn by Admm1strator. 
" (h) When the matter certified·~ .th~ Board py th.e Senior 

Archival Panel involves a determmatwn reqmrcecl ln para-' 
graphs (a) or (b) of this subseotio~, the Administrat?r will 
publish notice in the Federal Register ·Of the maten~ls to 
be considered by the Board. In order to protect the pnvacy 
of persons who maY. have such an int~rest in. t~e materi~ls, 
the notice shall consist only of a genenc descrrpt1on and hst
ing of the material~ to be considered bY. the ~oarcl. AnY. .:per
son ·may intervene m the Board's consideration by petitiOn
ing the. Administrator in writing within 30 calendar days of 
publication of notice. The BoaTel shall submit to the Ad
ministrator its ·written recommendation, together with dis
senting and concurring opinions, of the proper categorization 
and disposition of the pertinent materials. The Administra
tor will make the final administrative determination. If the 
cletel')llination of the Administrator is different from that 
recommended .by the Board, he will state his reasons in 
writing. The Administrator will notify the petitioner by 
certified mail, return receipt requested, of the final adminis~ 
trative determination. The Administrator will refrain from 
transferring any materials in accordance with§ 105-63.401-
5 (a) a~ a result of the final administrative determination 
for at least 30 calendar days from the petitioner's receipt 
of such notice." . , 

The problem with this regulation is that it affords the Administra
tor unfettered discretion to make the final alil.ministrati!Ve det.ermina
tion as to which materials should be retained fer pub1ic access. It is 
ill-advised, for .at·'le~st two reasons, to provide the Administrator 
with such power. ' · · ·. · · · · ' 

First, as the GSA report itself states, decisions regarding the re
tention o:f the Nixon Presidential materials should be made on a non
partisan basis and should reflect the judgement of those trained in 
archival -science. The GSA Administrator-a politicaliitppoi:ntee who 
serves at the ,pleasure of the President I'J,nd who normaJly is not trained 
in archival scienoo--can ·add little to the substance of non-partisan 
archival decisions. 

Second, affording the Administrator. unfettered discretion to make 
pnal administrative determinations would increase the risk-both in 
reality and in appearance----that partisan political concerns will govern 
decisions concerning the retention of the Nixon Presidential materials. 
Congress and the American people shouJd not have to worry that at 
some future time, under some future circumstances, the Administrator 
will give in to political temptations. . · ; 
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, .Although the Administrat~r ·contends that h!'i e3:nnot "delegate" 
the authority to make the final 'agency detei:'mmatwn, memoranda 
submitted by counsel to the American Historical Society, the Ameri
qan Political Science Association and The Rer>orter's Committee for . 
Freedom of the Press and by the American Law Section of the Library 
of Congress agree that the Administrator's conclusion is invalid and 
that the authority to make the final agency determination may be 
v~sted in the Presidential Materials Review Board;8 

The Committee recommends the following amendment : . . 
· (h) When the matter certified to the Board by the Senior 
Archival Panel involves a determination required in paragraphs 
(a) or (b) of this subsection, the Administrator will publish 
notice in the Federal Register of the materials to be considered 
by the Board. In order to protect the privacy of persons who may 
have such an interest in the materials, the notice shall consist only 
of a generic description and listing of the materials to be con
sidered by the Board. Any person may intervene in the· Board's 
consideration by petitioning the Administrator in writing within 
30 calendar days of publication of notice. The Board shall sub
mit to. the Administrator its written [recommendation] deci~ion, 
togethe! w~th dissent~ng a;n~ concurring op!nions, of t~e proper 
categonzahon and disposition of the per.tment mat.erials.~~:Jl}re! 
[~~mini~trator] B?ar~'s deei8ion will [make] be the final acl
rmmstrative determmat10n. [If the determination of the Admin
istrator is different from that recommend by the Board, he will 
staf:e. his reasons i,n writh~g.]:The Adn~inisti:ator will notify the 
petitiOner by certified mail, return receipt requested of. the final 
~clministi:ative determination, within 30 cah=indar days follow
mg receipt of such determination. The Administrator will re
frain from transferring any materials in accordance with 
§ 105-:63.401-5(a) as a result of the final administrative determi~ 
natiori for at least 30 calendar days from the petitioner's receipt 
of such notice, 

5. Seetlon, 106--63./;Dl-.~: FinaJ agency action by Administrator. 
This regulation provides in pa.rt: . · · 

. ( cl) upon considerati?n of apl?eals as described in nara
graphs (a) ~r. (b) of this sn?sectwn, the Board shall submit 
to the Admmistrator . written recommendation, tocrether 
wit~ di.ssenting ~d co,n~urring opinions, of the prope~ cate
_g'Orizahon .and dispositiOn of the p(?rtinent materials. The 

· Administmtor will make the final administraHve determina
tioN. If the determination of, the Administrator is different 
from that recommended by the. Board, he win state his rea
sons in. writing:. The Admini.strator wiii notify the petitioner 
?Y cer:t1fied mail .• ret~urn recmpt. requested, of the final admin" 
Istratnre determmatwn. The Administrator wi11 refrain from 
transferring any materials in accordance with § 105-63.401-5 
(a) as a result of the final administrative determination for 
at l~ast 30 calendar days from the petitioner's receipt of such 
not we. 

a See Appenllix for legal memoranda, 
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' This regulation. li~m se~tion 105.-63.401-1(h)., .affords the ~dmin
istrator unfettered discretiOn to dispose of petitions concernmg the 
retention of certain materials. Therefore, the Committee recommends 
the following amendment: 

(d) Upon consideration of appeals as described in paragraphs 
(a) or (b) ?:£ thi~ subsection, the Bo~rd shal~ ~ubmit to the ~d
ministrator Its wntten J:reco~~endatlOn] dem,swn, togeth~r w~th 
dissenting and concurrmg opm10ns, of the proper categonzat10n 
and disposition of the pertinent materials. For the purpose of 
judicial review the [~~mini~trator] B_oarr!'s de~ision will 
[make] be the final admnustrahve determmahon. [I:£ the deter
mination of the Administrator is different from that recommended 
by the Board, he will stat~ ~1is reasons in. writing_.] The Admi~is
trator will notify the pehh<?n~r by. certified ~a1l, .retur~ r~ce1~t 
requested of the final admmistrative detei~~n1atwn w1thn;- :'O 
-calendar-days following receipt ~f such pet1t1<~n. ~he Admmis
ti·ator will refrain from transferrmg any matenals m accordance 
with § 105-63.401-5 (a) as a result of the final administra;t~ve de
termination for at least 30 calendar days from the petitioner's 

, receipt of such notice. 
6. Section 105-{]3.4013-1: Materials related to abuses of governmental 

power. . . . . . 
This regulatiOn provides, m pertment part, as follows . 

(a) The A~ministrator wi~l restr~ct access to materials de
termined durmg the processmg penod to relate to abuses of 

, governmental power, as defined in § 105-63.104 (c) , when: 

* * * * * 
( 4) The release of the materials would disclose or com-

promise national securi~y cla~sified ~nf?rmation. However, the 
Administrator may waive this restnct10n when: 

* * * * • 
(iv) The requester has signed a statement, satisfactory 

to the Administrator and to the heads of agencies having sub
ject matter interest in the material, which declares that the 
requester will not publish, disclose, or otherwise compromise 
the classified material to be examined and that the requester 
has been made aware of Federal criminal statutes which pro
hibit the compromise or disclosure of this information. 

There are two principal difficulties with this regulation. 
First, the regulation would restrict access to materials whose dis

closure would "compromise" national security classified information. 
This standard is far too vague. Conceivably, it could be argued that 
disclosure of virtually any presidential material would "compromise" 
national security information. Congress should therefore rely on exist
ing standards. Under present law, the government can classify any 
item when its disclosure would reveal or compromise sensitive in
formation. (See Exec. Order 11652, Sees. 1, 6, 12). I:£ the government 
has n0t classified the item, there should be no further national security 
restriction on access to it. 

Second, if a researcher is otherwise authorized to reYiew classified 
material and has signed a sworn statement that he will not disclose 

.. 
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the sensitiYe material, that should be sufficient to allow him access The 
sworn sta~e~ent should not, in addition, have to be "satisfactor;" to 
the Admuustra:tor or any federal agency. No standards are o:£
f~red to determme when a statement would be deemed "satisfactory" 
Use .of the term, consequently, would allow o-overnment officials arbi
tranly to deny access to otherwise authorizel' pel'Sons. 

The Committee rec~m.mends the following amendment: 
(a) The A~m1mstrator will restrict access to materials de

termmed durmg the processing- period to relate to abuses of 
governmental power, as defined in§ 105-63.104 (c), when: 

( ~) The rele~se of th~ mat~ rials would disclose [or compromise] 
natiOnal secur~ty cl~ss1fied. m.forrnation. However, the Adminis
tra~or· may wmve th1s restnct10n when: 

( Iv) ~h~ requester has signed a statem~nt, [sa~isfactory to the 
Adl!lm1stra~or and to t~e heads o:£ agencies havmg subject mat
ter mter~st m ~he matenal], which declares that the requester will 
not. pubhsh, disc~ose, or otherwise compromise the classified ma
terial to be ex~m.med and that the requester has been made aware 
o~ Federal cnn_n~al statu~es which prohibit the compromise or 
disclosure o£ this m:£ormat10n." 

l 
?'. Section 105-63.420-1: Material that may embarrass damage or 
mrn~ ' 

. (b) . The Admi~istrator may restrict access to portions of 
n~atenals determmed to relate to abuses of governmental 
power when the release o£ those portions would tend to em
harrass, da.mage, <_>r harass .living persons, and the deletion of 
those .1){)rt10ns will not distort, and their retention is not 
essenttal ~o an understanding of, the substantive content of 
the matenals. 

The intent of th~s restri?t~on is understandable and acceptable: to 
protect the reputatiOns of hvmg persons from unnecessary embarrass
ment. To the extent that such concern is leo-itimate this reo-ulation 
seems su1;1erflum;s. Any pursely personal item~ would ~utomatfcally. b.e 
exen;tpt from disclosure and perhaps even retention by GSA. (See 
SectiOns.1~5-63.104(b) ; 105-63.401-'5.) 

Even If 1t w!'l:e.not superfluous, the regulation still raises problems. 
Almost by defi~ItiOn, t.he Watergate affairs are embarrassing to those 
~:ho were a:ssociated With tl~em. Therefor~, virtually all of the Water
bate mater:u1}s could, ?once:Ivably, be subJect to this restriction. 
" '}'~1e ad(l1ti0!1al qu!l'hficatlon d.oes not l.1elp. ~t states only that em bar
r ,<ss;,ng mat;mals will ~ot be w1th_held I.f their deletion will not "dis
tort the '' aterg:ate history 3:nd 1:£ thmr retention is not ''essential" 
to an un~erstm~dm,~ of that history. But ~ongress did not direct that 
01~ly the essentials of the Watergate affairs be made public· Congress 
chrected. that "the full truth" be made public. This regulation would 
nndermme that congr~ssional purpose. • 

Another problen;t Wit~ the regulati<?n is that the Administrator has 
total,· un~et~ered d1scret10n to determme whether personal matter in
clu~ed. w1thm the Watergate materials should be withheld. If the ma
te~I~l IS personal and not necessary to understand an rubuse, the Ad
mmistrator should be required to restrict access. 
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The Committee recommends the following amendment : 
· . (b) The Administrator [may] shall restrict access to any por
tions of materials. determined to relate to [abuses of governmental 

.. power when the release of those portio. ns would tend to embarrass, 
damage or harass living persons, and the deletion of. those por

' tions will not distort, and their retention is not essential to an 
understanding of the substantive content of the materials] an 
individual's personal affairs, such as personnel and medical files 

· jf after being given a reasonable opportunity to review the mate
rials, the individual involved expresses, in writing, a desire to 
withhold such portions from public access: Provided, That if 
material relating to an abuse o:f governmental power refers to, 
involves or incorporates such personal information, the Adminis
trator will make available such personal information, or llortions 
thereof, i:f such personal in:formation, or portion thereof, IS essen
tial to an understanding of the abuse of governmental power." 

8. Sectior~> .105-;1]3.40~-92: Materials of general historical significance 
un,rfll.ate(l ;t(!} abuses of governmental power. 

. · TW:s:r~~tion provides in part: 
' (b) The Administrator may .restrict access to materials of 
general historical significance, but not related to abuses of 
goverttmental power, when the release of the materials would: 

( 1) Disclose or compromise trade secrets or commercial or 
financial information obtained :from a person and privileged 
ol· confidential; or 

(2). Constitute a clearly unwarranted invasion of personal 
privacy; or 

(3) Disclose or compromise investigatory materials com
piled for law enforcement purposes; or 

( 4) Tend to embarrass, damage, or harass living persons. 
G$A 'states in its repol!t that, with the exception of paragr.aph ( 4), 

these restrictions were derived from the Freedom of Information 
Act .. The problem that GSA's restrictions are written in tertns much 
more :vague than the FOI provisions. This is a mistake. If archivists 
and adlilinistrators are to apply these regulations in a manner con
sistent with the P.L. 93-526, the restrictions should be clear and 
specific. · 

As fQr paragraph ( 4), this .also is too vague. It is not at all clear 
how this exemption is to be applied. (GSA's report contains virtually 
no information to communicate an understanding of how similar .terms 
w.ere in fact applied by custodians of other presidential papers.) In 
any. event, , thjs . regulation seems . superfluous. Any investigative or 
purely personal information-presumably the kind of materials GSA 
has in mind-is already withheld from disclosure under other 
exemptions. · . . . 

To ~emedy these problems, the Committee believes the provision 
should be amended as follows: 

(b} The Administrator[mt;ty] plwll restrict access to materials 
. af general histoFical significance, but not. related to abuses of 

govertlJl)ental power, when the release of these materials would: 
'· {1) Disclose [Pr compromise] trade secrets and commercial or 
financial information obtained :from a person and privileged or 
confidential; or 
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(2) Disclo8e perBonnel and medical files and similar fileB or in
formation when their disclosure would /c/onstitute a clearly un
warranted invasion of personal _privacy; or 

(3) Disclose [or compromise] investigatory materials compiled 
:for law enforcement purposes, but 01'1ly 1-vhen the disclosure of 
such records would 

( i) interfere with enforcmnent proceedingB, 
( ii) aon<5titute an unwa:rranted i11!Vasion of personal 

'fYPi't•acy, 
(iii) disclose tl~>e identity of a confidentia-l source and, in 

the case of a 'record compiled by a criminal law enforcement 
authority lno the course of a criminal i111Vestigation, or by an 
agency cond·ucting a lawful national sem..vrity intelligence in
't'estigation, confidential information furnished only by the 
conjUlential source, 

( iv) disclose investigative techniques and procedures, or 
(v) endu:nger the life or physical safety of law enforce

ment personnel . 
9. Section 105-63./1)~-4: Final agency action by Administrator. 

Upon the petition of any researcher who claims in writing 
to the Administrator that the restriction of specified ma
terials is inappropriate and should be removed, the archivists 
shall submit the pertinent materials, or representative ex
amples o:f them, to the Presidential Materials Review Board 
described in§ 105-63.401-2(g). The Board shall review the 
restricted materials, consult with interested Federal agen
cies as necessary, and make a written recommendation to the 
Administrator, including dissenting and concurring opin
ions, as to the continued restriction of all or part of the 
pertinent materials. ·when the determina,tion of the Admin
ist.rator is different from that recommended by the Board, he 
will state his reasons in writing. The Administrator will 
notify the petitioner o:f the final administrative decision. 

This provision is unclear since it does not state explicitly that the 
Administrator has the authority to make the final administrative de
termination. However, it is known that it is the Administrator's inten
tion that authority be vested in him, and is likely to be so interpreted. 
Since this would vest in the Administrator broad discretion to make 
such final determination (see items 4 and 5 for discusion of this issue), 
the Committee recommends the following amendment: 

Upon the petition of any resea,rcher who claims in writing to 
the Administrator that the restriction of specified materials is 
inappropriate and should be removed, the archivists shall submit 
the pertinent materials, or representative examples of them; to 
the Presidential Materials Review described in§ 105-63.401-2\g). 
The Board shall review the restricted materials, consult with 
interested Federal agencies as necessary, [and make a written 
recommendation] 81ibwit to the Administrator its written deci
sion, including dissenting and concurring opinions, as to the con
tinued restriction o:f all or part of the pertinent materials. [When 
the determination of the Administrator is different from that 
recommended by the Board, he will state his reasons in writing.] 
H.R.fi4-560--75----3 



For purpos~s of ~udicia~ ~eview~ the Bo;t'r_d'8 dediBio:n will. b~ the 
fina2 adminutrat'we de<.,'UJWn. The Adm1mstrator will notJ:f:r the 
petitioner of the final administrative decision within .30 calendar 
days :following receipt of the petition. . . 

10. Section 105~3.1/)4: Reproduction of tape recordings of Presi
dentia.I conversations. 

This regulation provides in part: 
(c) No researcher may reproduce: or have reproduced 

sound recordings of the reference co1n~s of ~he tape record
ings des~ribed in paragraph (a) of this sectmn. 

GSA states that this regulation to prohibit re.l?roducti<?n of the tape 
recordings "is to prevent umva.rranted commercial explOitatiOn of the 
tape recordings." . . 

This provision is, at best, unnecessary, and at worst, mcons1stent 
with the spirit if not the letter of the Act. 

To begm with, the regulations ar:d e_xisting judicial p_rocedures al
ready protect every person's co~st1tubonal and leg~l r_1ghts. If Mr. 
Nixon, or any other perso~, believes he has .a constitutional. ~r legal 
right to prevent. reproductiOn of .the recordmgs, he. can .Petlbo~4 the 
GSA under Section 105-63.401-1 (a), or assert the nght m c~urt. 

In evaluating this regulation, it i~ also neces.sary to ~o~s1der t~e 
basic intent of the Act. That legislatiOn was designed, w.Ithm certa1!1 
limitations, to prov~de as much public access to the materrals ~s physi
cally possible as qmckly ~s possible. To that. end, GS~ recogmzes .tha~, 
Ie()'itimate research reqmres the reproduction of. p1~nted materials, 
reproduction is no less necessary when the material 1s a t~pe record-

Indeed, the leO"itimate research need :for the re~roductwn of ~ape 
recordings is particularly acute for two reasons: ( 1) th~ recordm~s 
provide especially invaluable and new. raw data concernmg the Ius
tory of the Nixon Presidency; and (2) It may take many, many hours 
of fistening to identify and understand the nuance.s of voices. 

There is of course a risk that some l?eople will reprod~ce the !e
cordings and. exploit them ~o~ co~mercml purp~es. That IS the risk 
of a free society. Moreover, It IS a r1~k the Founding Fathers accepte~ 

adopting the free speech protections of the f!.rst amen~ment, any 
researcher can announce to the ':"orld the. findmgs of his research. 

The Committee believes that this re~~atH~n should be del~~~· 
It should be noted that with the ehmmat~on of the. ~roh1~1tlon ?f 

reproduction of the tapes, the General ~erviCes A~mmist.ratmn will 
have to develop procedures to cover tapes reproduct:o~. It.1s the Com· 
mittee'if view that, in order to discourage COlf!-:f!lercial~zatwn of ta;p~ 
in a manner which could infringe upon the legitimate r1g-hts and pnvl
leges of an individual, qs~ should devel?P reproduction procedures 
for the tape recordings snnilar to those which have been developed for 
the reproduction of written matter. 

• It should be noted here· that the U.S. District Court In Washln.gton, D.C. rejected a 
t!tlon by the television networks to release to the public the recordmgs used in evidence. ~'he court was primarily concerned that release of the recordings would result in commer

loltatlon and that this, in turn, might ·prejudice and individual's right to a fair i1f\ e~spec!ally since some of the Watergate defendants might have to be retried). The 
c~~rt 1m 11cltl~ recognized that, at some point in the future after all the tri!lls are rom-
1 ted tlfe recordings might be available for reproduction. United. StMes v. M•tcheU, l\llsc. 

fJ~. 74-'128 (D.D.C. Aprll 4, l975}. , . 
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The Committee recommends the following conforming amendment 
to section lO!"r-63.405: 

(a) The copying for researchers of materials, including refer
enee eopies of the tape recordings described in § 105-63.404, nor· 
mally wiU be done by personnel of the General Services Admin
istration using government equipment. 'With the permission of 
the Administrator or his designated agent, a researcher may use 
his own copying equipment. Permission shall be based on the de
termination that such use will not harm the materials or disrupt 
reference activities. :Equipment shall be used under the super
vision of GSA personnel. 

CONCL'GSION 

Following a carefnl analysis of the proposed regulations and the 
hearing record, the Committee has concluded that, with the exception 
of the provisions discussed above, the Administrator of General Serv
ices has performed creditably in drafting regulations to implement 
the Presidential Recordings and Materials Preservation Act. 

However, the Committee believes that the provisions discussed above 
must be modified in order :fully to carry out the basic objective of the 
Act ·which is to provide the public with the "full truth," at the earliest 
reasonable date, of the abuses of governmental power popularly iden
tified under the generic term "'\Vatergater", and to provide public ac
cess to those materials which have general historical significance and 
are not otherwise related to vVatergate matters. 

Accordingly, the Committee has identified those provisions of the 
proposed regulations which, in its judgment, unduly delay or restrict 
public access, or are otherwise likely to thwart the expressed intention 
of the Congress. In this connection, the Committee expects the pro
posed Presidential Materials Review Board to have the professional 
judgment needed to make the important decisions related to public 
access. The Committee also believes that the required advance notice 
to third parties included in the Committee's proposed modifications 
'\Vill provide the necessary protection to such parties identified in the 
Presidential materials. 



.. 

SEPARATE VIEWS OF HON. JAMES C. CLEVELAND 

On May 22, I urged my colleagues to approach these draft regula
tions with more care than the basic Act received, giving greater defer
ence to the doctrine of executive privilege and the issue of personal 
privacy. 

These urgings have gone largely unheeded, with the result that this 
Committee is now on record with a position even more inimical to 
these values than the draft regulations which now stand disapproved. 
If the General Services Administration now complies with the in

structions of H. Res. '710, S. Res. 244 and Senate Report 94-368 and 
new. regulations are accordingly to take effect, I foresee at least three 
possible consequences: 

1. These ne'v regulations will be subject to challenge as :failing 
to conform to the provisions of the Presidential Recordings and 
Materials Preservation Act. 

2. The Act itself will be subject to further constitutional 
challenge. 

3. In the event that the Act and the regulations are sustained, 
great damage may be inflicted on personal privacy and on the 
ability of the executive branch of government to function 
unimpaired. 

These concerns can best be grasped by a chronological account of 
the evolution of my position. I have long taken an active interest in 
the constitutional protections which permit the various branches of 
government to function. In this connection, in the course of my work 
as ranking minority member of the ,Joint Committee on Congressional 
Operations, I have· had occasion to take issue with the posit10n of the 
Supreme Court with respect to the scope of constitutional immunity 
of the liembers of Congress. 

For a general discussion of this issue, see Cleveland, "Legislative 
Immunity and the Role of the Representative," Journal of the New 
Hampshire Bar Association, Vol. 14, No.4, 1973. For specific l~isla
tive proposals, see the additional views of Mr. Brooks and Mr. uleve
land, Senate Report 93-896, "The Constitutional Immunity of Mem
bers of Congress: Report of the Joint Committee on Congressional 
Operations on the IJCgislative Role of Congress in Gathering and 
Disclosing Information," June 3, 1974. 

PROTECT OFFICE, NOT THE PERSON 

The focus of concern throughout is not upon privileges and im
munities as the personal prerogatives of the office-holder, but the pro
tections afforded by the Constitution to the office held in keeping with 
the functions performed. 

Similarly, the issue of executive privilege has concerned me for a 
long time, as I have recognized its validity when invoked by former 

(19) 
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President Nixon's predecessors. I continued to recognize its validity 
when it was invoked by Mr. Nixon, though in that case it turned out 
to be an abuse of the principle. Yet, as Mr. Justice Frankfurter ob
served in an analogous situation, "The claim of an unworthy purpose 
does not destroy the privilege." And I continue to hold this view with 
respect to the incumbent and future presidents. 

Accordingly, I welcomed the July 24, 1974 decision of the Supreme 
Court in United States v. Nixon, President of the United States, et al., 
which went to great lengths to recognize executive privilege while at 
the same time ruling it subject to challenge. I strongly supported this 
decision with respect to both the release of the Nixon tapes and its 
irlentification of the constitutional basis for executive privilege. As I 
noted in my May 22 statement to the Subcommittee on Printing, I had 
been 'vrestling in my own mind the feasibility of devising a legislative 
means of resolving the conflict in constitutional values ultimately 
shaped by Judge Sirica and basically reaffirmed by the high court. 

That opinion stated, in part, as follows: 
The expectation of a President to the confidentiality of his 

conversations and correspondence, like the claim of confiden
tiality of judicial deliberations, for example, has all the values 
to which we accord deference for the privacy of all citizens 
and added to those values the necessity for protection of the 
public interest in candid, objective, and even blunt or harsh 
opinions in presidential decisionmaking. A President and 
those who assist him must be free to explore alternatives in the 
process of shaping policies and making decisions and to do so 
in a way many would be unwilling to express except privately. 
These are the considerations justifying a presumptive privi
lege for presidential communications. The privilege is funda
mental to the . operation of government. and inextricably 
rooted in the separation of powers under the Constitution. 

As P.L, 93-526 was under development in our Committee, I sup
ported its basic thrust and sought to shape it into a more balanced 
measure b.y suggesting an amendmen. t incorporating. the term "priv
ilege" to assure its conformity with United State'! v. Nixon. The Com
mittee approved this amendment and the following report language : 

In the enumeration of criteria to .be applied by the Admin
istrator in establishing . guidelines for the management of 
materials referred to in section 101, the committee added in sub
paragraph (5) the term "privilege" to "legally or constitutionally 
based rights" as ground for limitation of access. The com
mittee's purpose is to recognize the legitimacy of the doctrine 
of executive privilege as stated in the July 24, 1974, ruling of the 
Supreme Court in United States v. Nixon, President of the Urnited 
States, et al. . 

The regulations proposed by GSA appeared to go at least part way 
toward addressing my concerns-and those of the Supreme Court
with respect to executive privilege and infringements on privacy. I 
refer to Section 105-63.402-1, which states: 

(b) The Administrator may restrict access to portions of 
materials determined to relate to abuses of governmental 

.. 
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powerdwhen the release of those portions would tend toe b 
rass amaO'e h r · m ar-

~~~;~t~~i~n~d ~i1~ :~i~isti;rf~~~Jde~~~i:~:t~~tf: i~~~~~~e~~ 
materials. n ers an mg o ' the substantive content of the 

This I would emph · f . . 
a bus~ df power-the lon~~i~ie 7a:w !~e matenal related to the illegal 

With respect to material l t d rgate. 
the draft regulations state ~:s~~ti~n t~0~~~~~4~~;;ernmental power, 

(b) The Administrator rna t · t . 
general historical signifi . Y bes nc access to matenals of 

~~:ld~mental power whC:cti;e ~~l~~~e r~;t~~e~~ :::eeria1! 

* * * * * * * 

0 
. ( 4) Tend to embarrass, damage, or harass living persons 

. n September 18, 1975 with final d t' f · 
mg the rejection of the GSA d ft op ~0~ o the report accompany-
:no, I .sought to give ex ression fa regu atwns expressed i~ H. Res. 
Is a .distinct possibility pthat in th~!o~~nC:r£s W follows. First, the;re 
cussions or communications wholl ~x . o aterga~e-related dis
~erogatory comments about innoc Y :x. r~~C:~ts lsma«:r1al containing 
mvolvement in Water ate miO'h ~n m IVl ua With ~o culpable 
volumes of materials i~volvel' nt aWe.t Moreover, c~ncernmg the vast 
same dangers many times over: on- a ergate materials could pose the 

RIGHTS, PRIVILEGE OVERLAP 

vVe confront two basic consider t' h · · . · · 
privilege; each must be addressJ ~on~ts ere: P:r:Ivacy and executive 
of presidential discussions there i m .I . ow~ I'lght. In the context 
a president directlv or thr~ugh aid~:~ov~rlap k t~aht those who advise 
!identiality if we are to avoid the h us spea fit ass~rance of con
Idency, a concern which m p enomenon o a truly Isolated pres-
employ the identical term~~l:~>nrport tot s~are. Though it did not 
t~le Supreme Court in United St~rrassJVe_n' amag~ ?r har~ssment
cisely these concerns. es v. won was giVmg vmce to pre-

But these rights, even where th . . I . . 
sophically or procedurall 0 l ey ov~r ap, are not coextensive philo-
lege, while the individu~i :: Yt 6eresbfent can assert. executive privi
privacy. . us a e to assert his own right to 

I therefore sought to have th C . 
concern for both values The e t omm~ted report reflect greater 
Prompted by my ur in ~ the C ou CO?Je or ers. on the grotesque. 
to t~e draft regulati~ns g;n individ:~tte~ h~chgmzed that according 
lengmg release of info~ation dero:atr::Ig t hye gBounds for chal
totally unable to assert those ri ht be ry 0 Im. .ut he could be 
of the existence of the material ~nd it c.ause hdi was iimply unaware 
be left to challenge its release only aft~:~eefac~g re ease. He would 
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THE TUBE AND THE S~IEAR 

'Whatever their inherent relationships otherwise, it can be said 
equally of television and toothpaste that a smear once out, cannot be 
stuffed back in the tube. The Committee therefore adopted a recom
mendation that the next round of GSA regulations provide for notice 
to potentially aggrieved parties before the fact. But the Committee 
also voted for rejection of protections against embarrassment, damage 
or harassment. ·with one hand it afforded potential subjects of damag
ing disclosure more timely access to remedy, while with the other hand 
narrowly restricting the basis for remedy. This amounts to providing 
free pay-phone dialing to police, fire and rescue services permanently 
out to lunch. 

It is true that the regulations concerning non-Watergate materials 
would retain prohibitions against "an unwarranted invasion of per
sonal privacy," which I would dismiss as excessively vague. The Com
mittee has heard testimony to the effect that privacy diminishes in 
inverse proportion to political or public prominence. Indeed, the Com
mittee's Report No. 93-1507, accompanying S. 4016, recognizes the 
problem here in its discussion of the duties of the National Study 
Commission on Records and Documents of Federal Officials. 

On page 9, that report states: 
Other issues that should be considered include : . . . ( 5) 

whether personal and truly political matters could be SeJ?a
rated from matters of official jurisdiction in public admm
istration; [and] ( 8) the need to protect certain materials for 
personal, political, or national security reasons. 

At minimum, the Committee would do well to solicit testimony 
concerning the applicability of newly enacted privacy legislation when 
GSA submits its next round of regulations. 

Furthermore, throu~hout debate on the issue, the Committee refused 
to accord the same deference to executive privilege as reflected in the 
basic act. As stated earlier, this appears to subject the regulations 
themselves to challenge; and without the regulations, the Act cannot 
be administered. 

COMMITTEE VERSUS COT!RT 

Of equal concern is the impact of the Committee's deliberations and 
final action on the regulations upon the current court test of the con
stitutionality of the Act itself. The Committee has been informed that 
the court of jurisdiction is weighing not only the Act but the draft 
regulations in determining the intent of Congress expressed in the 
Act and its interpretation by the agency responsible for administer
ing it. Now available to the Court is the Committee's report giving 
grounds for rejection of those initial draft regulations by formal 
resolution. (By action of both its Committee on Government Opera
tions and the membership in a floor vote, the Senate has adopted essen
tially the same position.) Soon to follow will be the new GSA regu
lations drafted in compliance with Congressional directive. 

Committee debate on H. Res. 710 gives further ground for eoncem, 
at least to this supporter of the basic legislation. A principal opponent 
of my efforts to assure compliance with the doctrine of executive privi
lege rejected this initiative as last-minute introduction of new material. 
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(I. suppose S?l!le w~:mld s~milarly dismiss the Constitution itself if re
ceived uns?hClted m p~am brown wrapper.) I submit that this is not 
new ma~er1al-the Ch11;~rman o~ t}:le ~ubcommittee on Printing inserted 
the Un~ted S~ate8 v.lvWJon opm10n m ~he Record on July 25, 1974; it 
was reflected m the Act and accompanymg report and in my statement 
of :May 22. 

The same opp~n~nt questioned the thrust of my amendment as too 
broad, .thus exh1b1tmg an apparent lack of familiarity with the opinion 
by saymg: 

For instance, it hasn't been made very clear yet but it seems 
apparent at least that conversations with the heads of states 
were tapped without the knowledge of those heads of states. 
They could create great damage to our international relations. 
Yet tht;Y m~y provide us ~ith knowledge which we don't have 
up until th1s day of commitments of which we are not aware. 

To those who share this interpretation of the Act I aO'ain com
mend the Su_pre~e Court ruling, whose principal effect ~as tg proclaim 
broad constitutiOnal grounds for executive privilege and the most 
narrow of grounds for its breach : 

A~ent a ~laim of n~ed to protect military lomatic or 
sensitive natiOnal security secrets, we find it d' to accept 
the ~r~ent that .even.the very important interest in confi
d~n~Ia.bty of pres1dent;al communications is significantly 
~:hmmi~hed ?Y production of such material for in camera 
ms:pectwn with. all the protection that a district court will be 
obliged to provide. 

. In view of the foregoing, I suggest that Members pay more atten
t~?n to the funda~ental probleJ?S raised by our deliberations. Other
wise, t?-e productiOn of regulations and their reconsideration by this 
Committee could wel~ bec<?me the Ia:gest recycling operation in town. 

I would only add m this conne~t10n that another opponent of my 
amendatOIJ: efforts, one wholly disenchanted with both the Act and 
the. regula~IOn?, ex:pressed a disinclination to join me in tid;vinO' up 
th~1r constitutionality on .grou.nd~ no good Englishman of d1sp~ing 
mmd should ~ave a ha_nd m ht;'-Ildmg a bridge over the River Kwai. 

To tho~e w~th the Wit to ~hsh them, the situation has more than its 
share of Iromes. By mandatmg: the release of the Nixon tapes to the 
~ou~t, the Suprem~ Court contributed to the chain of events culminat
l~lg m the r!lsig!J-atwn o~ the .f?rmer p:esident, the pardon and the ini
ba: determma;twn. of diS:J?OSitiO~ of his materials which we sought to 
reverse by legisla.tiOn. I~ IS :pertment to note that many of the ·water
gate ~buses we_re Illegal mfTingements of privacy. 
Th~s Committee now appears prepared to condone further abuses 

of pr1~acy a~ part o~ its response to Watergate. And with respect to 
execu~IVe privilege, It would be the fi~al irony if this Committee. by 
sel~cbve acceptance of only that portion of United States v Niwon 
'!hlCh ;re!eased the tapes and rejection of the holding regardin.;. execu-
tive privilege, doomed its own legislative effort. "" 

JAMES c. CLEVELAND. 



.. 

I 



[H. Res. 710, 94th Cong., 1st sess.] 

RESOLUTION 

Resolmed, That pursuant to the provisions of section 104(b) of the 
Presidential Recordings and Materials Preservation Act (Public Law 
93-526), the House of Representatives hereby disapproves paragraph 
(d) of section 105-63.206 of the regulations issued by the Administra
tor of General Services on January 13, 1975, and the following provi
sions of the regulations proposed by the Administrator of General 
Services in his report to the House of Representatives submitted on 
March 19, 1975 : 

(1) Paragraph (c) of section 105-63.401-1. 
(2~ Paragraph (d) of section 105-63.401-2. 
(3 Paragraph (h) of section105-63.401-2. 
( 4 Paragraph (d) ofsection 105-63.401-4. 
(5) Paragraph (a)(4)(iv) ofsection105-63.402-1. 
(6) Paragraph (b) ofsection105-63.402-1. 
(7) Paragraph (b) of section 105-63.402-2. 
(8) Section 105-63.402-4. 
( 9) Paragraph (c) of section 105-63.404. 
(10) Paragraph (a) ofsection105-63.405. 

[Public Law 93-526 93d Cong., S. 4016] 

AN ACT To proteet and preserve tape recordings of conversations involving 
former President Richard Af. Nixon and made during his tenure as President, 
and for other purposes. 

Be it enacted by the Senate and HoU8e of Representatives of the 
United States of America in Congress assembled, That this Act may be 
cited as the "Presidential Recordings and Materials Preservation Act". 

TITLE I-PRESERVATION OF PRESIDENTIAL 
RECORDINGS AND MATERIALS 

DELIVERY A~D RETENTION OF CERTAIN PRESIDENTIAL MATERIALS 

SEc. 101. (a) Notwithstanding any other law or any agreement or 
understa · made pursuant to section 2107 of title 44, United States 
Code, any ral employee in possession shall deliver, and the Admin
istrator of General Services (hereinafter in this title referred to as the 
"Administrator") shall receive, obtain, or retain, complete possession 
and control of all original tape recordings of conversations which were 
recorded or caused to be recorded by any officer or employee of the 
Federal Government and which-

(!) involve former President Richard M. Xixon or other indi
viduals who, at the time the conversation, were employed by 
the Federal Government; 

(2) were recorded in the "White House or in the office of the 
President in the Executive Office Buildings located in Washing
ton, District of Columbia; Camp David, ::\fary land ; Key Biscayne, 
Florida; or San Clemente, California; and 
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(3} were recorded during the period beginning January 20, 
1969 and ending August9, 1974. d 

(b) (1)' Notwithstanding any o~her law or any agreen:en~ or un er
standin made pursuant to section 2107 of t1tle 44, Bmted States 
Code t~e Admmistrator shall receive, retain, or make reaso~able 
efforts to obtain, complete possession and control ?f all papers,. o_clr 
ments memorandums, transcripts, .and .other obJ~cts and .matena s 

h' h' constitute the Presidential h1stoncal mater1als of Rwhard .M. 
Ni~~n, covering the period beginning January 20, 1969, and endmg 
August 9. 1974. . · · 1 t · 1 " 

( 2) For purposes of this subsec~10n, the term ."lnstonca .rna eria s 
has the meaning given it by sectiOn 2101 of tltle 44, Umted States 
Code. 

AVAILABILITY OF CERTAIN PRESIDENTIAL MATERIALS 

s 102 (a) None of the tape recordings or other materials referred 
to i~c~ecti~n 101 shall be destroyed, except as hereafter may be pro-

vided by law. · . · f h' t'tl th (b) Notwithstanding any other prov1s1on o t IS I e, a~y o eT 
law or an T agreement or understanding made pursuant to section 2~0 
of title 44} United States Code, t~e tape !'ecordmgs and other matenals 
referred to in section 101 shall, m1medi!l'tely upon ~he date of enact
ment of this title be made available,·subJect to any r1ghts, defe~ses, or 

· ·1 hich the Federal Government or any a;erson may mvoke pr1v1 eges w . . • · t to rt b 
for use in any judicial proceedmg or otherwise su ]ec cou su -

ena or other legal process. Any request by the. Office of Watergate 
~ 'ecial Prosecution Force, whether by court su~pena or other la!"'ful 
foc~ss. for access to such recordings or matenals !'hall at all t~mes 

have pdority over any other request for such recordmgs or n;ater1al.s. 
( c') Richard M. Nixon, or any person whom he ma:y designate m 

writing. sha11 at all times have access to the tape recor~smgs and .other 
materials referred to in s~cti?n 101 for any purpose ~hich IS consistent 
with the provisions of this title, subse9.uent and subJeCt to t~e regula
tions which the Administrator sh~ll J.SSUe pur~uant to sectwn 103. 

(d) Any agency or depart.ment m the executive branch of the :fed
eral Government shall at all till!es ha~e access to the tape recordmgs 
and other materials referred tom sectiOn 101 fo! l.awful Goverm_nent 
use subject to the regulations which the Admmtstrator shall Issue 
pu~uant to section 103. 

REGULATIONS T(} PROTECT CERTAIN TAPE RECORDINGS AND OTHER 
MATERIALS 

SEc. 103. The Administrator shall issue at the earliest po~sible date 
such regulations as may be nec~ssary to assur~ the P.rotect10n of the 
tape recordings and other matenals referred tom se~twn 101 from ~oss 
or destruction, and to prevent ·access to such recor4mgs and mater~als 
bv unauthorized persons. C?stody of. su?h recordmgs. and ;nater1als 

11 11 be maintained in W·ashmgton, District of Columbia, or Its metro
~oiitan area, excep.t as may otherwise be necessary to carry out the 
provisions of this t1tle. 
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REGULATIONS RELATING TO PUBLIO .ACCESS 

SEc. 104. (a) The Administrator shall, within ninety days after the 
date of enactme~t of this title,. s~bniit to eaqh House of the Congress 
a re.I?ort proposmg and expla~mng regulatiOns that would provide 
pub~1c access to the tape recordmgs and other materials referred to in 
sectwn 101. Such regulations shall take into accollllt the following 
factors: . 

(~) the need to provide the public with the full truth, at the 
earliest reasonable date, of the abuses of governmental power 
popularly identified under the generic term "Watergate"· 

(2) the need to make such recordings and materials 'available 
for use in judicial proceedings; 

. ( 3) the net:;d to prevent general access, except in accordance 
with_ npprop;nate pro~edures ~sta:blished for. use in ju1icial pro
ceedmgs, to mformation relatmg to the N at10n's' security · 
. ( 4) ~he n~ed to protect every individual's right to a f~ir and 
1mpart1al tr1al; 

(5) the need· !o I?rotect any par.ty's opporpunity to assert any 
legally or constlt~tiO.!!al.ly based r1ght or pnvilege which would 
prevent or otherwise lrn;ut acces~ to such recordings and materials; 

( 6) the need to provide pubhc access to those materials which 
have general historical significance, and which are not likely to be 
related to the need ~escribed. in paragraph ( 1) ; and 

(7) the need to give to RIChard M. Nixon, or his heirs for his 
sole cust?dy and use, tape recordings and other materials which 
are not likely to be related to the need described in paragraph (1) 
and are not other~se of general historical significance. 

(b) (1) The regul~tlons proposed bythe Administrator in the report 
r~qmred ~y sl!bsectwn (a) shall tak;e ~ffect upon the expiration of 
mnety legislative days after the submissiOn of such report unless such 
regulations are disapproved by a resolution adopted by ~ither House 
of the Congress during such period. . . · . 

(2) 'J;he Admini~tra~or may not is~ue any regulation or make. any 
change m a re!irllatwn 1f such regulatiOn or change is disapproved by 
either House ot the Congress under this subsection. 

(3) The .Provisions of this subsecti?~ shall aJ?ply to any change in 
the regulations proposed by the Adm1mstrator m the report required 
by subsection (a). Any proposed change shall take into account the 
fact?rs described in paragraph (1) through paragraph (7) of sub
sectiOn (a), and such proposed change shall be submitted by the 
~dministrator in the same manner as the report required by subsec
tiOn (a). 

( 4) Paragraph ( 5) is enacted by the Congress-
(A) as an exercise of the rulemaking power of the Senate and 

the House of Representatives, respectively, and as such it shall be 
considered as part of the rules of each House, respectively, and 
such rules shall supersede other rules only to the extent that they 
are inconsistent therewith; and 

(B) with full recognition of the constitutional right of either 
House to change such rules (as far as relating to the procedures 
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of that House) at anl time, in the same manner, and to the same 
extent as in the case o any other rule of that House. 

( 5) (A) Any resolution introduced under paragraph ( 1) shall ~e 
referred to a committee by the Speaker of the House or by the Presi
dent of the Senate, as the case may be. 

(B) If the committee to which any such resolution is referred has 
not reported any resolution relating .to an:y regulation or ch~ng~ pro
posed bJ7 the Administrator under t~ns. section before the exp1ratwn of 
sixty calendar daY.s after the sub~1sswn of any such pr~posed regu
lation or chanO'e, It shall then be m order to move to discharge the 
committee fro: further consideration of such resolution. 

(C) Such motion may be made only by a person favoring the reso
lution, and such motion shall be privileged. An amendment .to such 
motion is not in order. and it is not in order to move to reconsider the 
vote by which such motion is a eed to or disagreed to. 

(D) If the motion to di is agreed to or disagreed to, such 
motion may not be renewed. 

(E) 'When the committee has reported, or has been discharged from 
further consideration of, a resolution introduced under paragraph 
( 1), it shall at any time thereafter be in order (even though a previous 
motion to the same effect has been disagreed to) to move to proceed to 
the consideration of such resolution. Such motion shall be privileged. 
An amendment to such motion is not in order, and it is not in order 
to move to reconsider the vote by which such motion is agreed to or 
disagreed to. 

(6) For purposes of this subsection, the term "legislative days" 
does not include any calendar day on which both Houses of the Con
gress are not in session. 

(c) The provisions of this title shall not apply, on and after the date 
upon which regulations proposed by the Administrator take effect 
under subsection (b), to any tape recordings or other materials given 
to Richard M. Nixon, or his heirs, pursuant to subsection (a) (7). 

(d) The provisions of this title shall not in any way affect the rights, 
limitations or exemptions applicable under the Freedom of Informa
tion Act, 5 U.S.C. § 552 et seq. 

Jl:JDICIAL REVIEW 

SEc. 105. (a) The United States District Court for the District of 
Columbia shall have exclusive jurisdiction to hear challenges to the 
legal or constitutional validity of this title or of any regulation issued 
under the authority granted by this title, and any action or proceeding 
involving the question of title, ownership, custody, possession, or con
trol of any tape recording or material referred to in section 101 or 
involving pa,yment of any just compensation which may be due in 
connection therewith. Any such challenge shall be treated by the court 
as a matter requiring immediate eonsideration and resolution, and 
such ehallenge shall have priority on the docket of such court over 
other cases. 

(b) If, under the procedures established by subsection (a), a judi
cial deeision is rendered that a particular provision of this title, or 
a particular regulation issued under the authority granted by this 
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title, i~ unconstitutional or otherwise invalid such decision shall not 
affec~ m. any way the valid_ity ?r enforcement of any other provisiQl!. 
of. th~s t1tle or any regulation ISsued under the authority granted pv 
tlus t1tle. .; 

_(c). If.a final 4ecision _of .s~ch court h?lds that any provision of 
this t1tle h;as deprived au mdividual.of pr1vate:property without just 
compensation, then t~ere,shall be pa1d out of the general fund of the 
Tr~asury .of the Umted States such amount or amounts as may be 
adJudged JUSt by that court. · · · 

AUTHORIZATION .OF APPROPRUTIONS 

SEC. 106. There is authorized to be appropriate.d such sums as may 
be uecessacy to carry out the provisi(;ms of this title,. . 

TITLE II-PUBLIC DOCUMENTS' COIDrtSSION 
. . . 

SB;ORT TITLE 

:Sl"o· ~01..' This title riu1y be eited as the ''Public Documents. Act" 
' ' .: - - ~ - . . . 

ESTABLISHMENT OF STr)DY COM:M:.t:SSION 

S~o. 202. Chapter 3a of title 44, Vnited Stat~~ Code, is ame~ded b 
ac;ldmg at the end thereofthe fo1lowii}g new sectmns': · · · · · · y 

"§ 3.315. Definitions 

"F ~r p.urpo~ Gf this .Btlcti:i)n and section· 33l6 throuO'h sectio~ 3324 
of this tltl&- . c: ' ( . ' ' 1), t~e term .'Feder-al o!Jicial' means any individual holdin 

the O~o£ Pt~stden.t ~v V~cePre~ent o,f the UnitedStates, 0~ 
~en.ator or· Representatm~ lil, or :Qelegate or Resident Commis
SIOner to, ~he qon~~ss of the :Un.itad States, or any officer of 
the executive, JUdiCial, or legislative branch of the Federal 
Government; · 

."(~) the term 'Commissionf mea-ns the National Stud Com
m~~siOn on Recordl and Docume11ts of Federal Officials; !nd · · 

. (3) the term :r~eords and doouments' shall include hand
wntten and typ~wr1tten doc:tments, motion pictures, television 
tapes and r~cor~mgs,, magnetic tap~s, automated data processhw 
d?£mmentat~on m .various fbrms, and other records that reveal th~ 
h1story of the N atton. · · 

"§ 3316. E8ta7!Jlishrnf3'YI;t of Oommi.asit;.n, 
"There is ~at~bli~hed a commission.to be lmown as the. National 

~tudy CommiSSIOn on. Records and Documents of Federal. Officials. 
' § 3317. Duties o j 0 ommi8sion 

"It. shall.be the duty of the .Co~issiq~ ,to study problems and 
question!> with respect, to the contro!, dispositiOn, and preservation of 
re_cords ~nd documents produced by or on b,ehalf or Federal officials 
w1th It: VIew. toward th~ developru!mt1o:f appropriate legislative recom~ 
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Ihendations and other recommen,dations regarding 'appropriate Fu~es 
and procedures'with respect to such control; disposition, and preserva~ 
tion. Such study shall include consideration o:f.-"- · . · · 

. "( 1) whether the historical practice regarding the rec~rds !1-nd 
documents produced by or on 'behalf of ·Presidents of tlu~ Umt,ed 
States should· be rejected or accepted and whether such practlee 
should be made applicable with respect to all·.Federal 'Officials;' · 

" ( 2) the relationship of the findings o:Hhe Commission to ~he 
provisions of chapter 19 of this title, section 2101 through sectmn 
2108 of this title, and other Federal laws rela.ting to the control, 
disposition, and preservation of 'records ·and documents of Federal 
officials; . , . , , . . . 
· "('3) w~eth~r the firii;lings'()f~h~. qonmiissi?n should affectthe. 
control, disposition~ and· ~r~se:rvatlon of records a~d · documents 
of. agtf-S:!~, w;~thin, ~l;l.e ~~ec;m~iv:e~ (?ffi?r of. ~l;l.e Preslrl!fn,t, created 
for sh6rt-tetm purposes by the PtMtdent ~ · · · · 

" ( 4) the recordkeeping :p~ocedur.es of the W~ite H?use Office, 
with a view toward establishmg:til~afis to determme whtc~records 
anrJ. docum.ents al1E.\ .pr.o(J.uce_d by c,r on by,h~lf ?f. the Pre~~c;lenyi 

"(5) the natu!e o~ ~ules and procedu!es whiCh s'hould npply 
to the contr<JI, 1dtspq~tt~ol}-11 ~1jl\J,P~ese.ry~t10:P,9f reporqs ~nd docu
ments produced by Presidential task forces, commiSSions, and 

·i boards;, : ' , J ···'"' . : i. r .: · ., ,·\ ,,, '·' •.. ·· l .'.:,._. , ... 
"(6) criteri!t,which may ,~:u~ gliDEI~Uy in deteJ:m~g;the 

scope of materials which should be considered to be the records 
and documents of Members of the Congress; ·· .... : \',, 1 , ··'·' .: \, .· · .. 

"(7) the priyacy inte1;ests of indjviduals whose dommunica
\', tiorts' with·Fede':ral officials~ artd #itlh·task'forces, oommissi6ns, 

and qoards, are a part of the r.ecqrds and qocuments: pmdt!tced by 
· such. officials,· ta~~. :forceS;· 'COD:).m1s~joos; •an~ oo~r1s ~. aD;d · 
· · '"(8) a*y othet problen;tl'J,qtieSj;roii!'!, br'I~ues w~ICh:·the Com

mission considers· releva)t't:.I.W c~Trying out Its duties. under· sec-
," tion 3315 through section'33~ ofthistitl~'.'-', · . · ·'; · ·· · '", 

''§3318. Membership' . .. ,. ' .,. · · , .. ,, L · ..• ,,~·,~.' :, 

.·"(a) (1) The Commission shall be cOli;l:PQ!'!ed,of sev:enteen~:members 
as follows: · . • · ; , . . . . ·. . ·. -: ·. ,. .. , , · •' 

: "(A) one Member of. thfl, House of ;R,epresentativ:Els .appOinted 
, by .the Speaker of.the nowi!e uP<>n.r~c.omll1endation rqade·J;ly the 

majority leader of the H.o~; . . . . . ' . ' ' . . ~ . . . 
"(B) one Member, of ,the House of Bepref:?e:Q.,tatrr,es appomted 

by the Speaker of the House upon recomme;J;J.C,lflti.on ~ade qy the 
minority leader of the House; .... · . . . . . . . .. , . . .. · .· . 

"(C) one Member of th~ Senate appoint~d by'the President pro 
tempore of the Senat~ upo11 1tecommende;tion made l;>ythe maJor-
ity l~ader M the Senate. ' I : . • . i r ") ': ' . . . . .• 

"(D) one Member of the Senate. appoint~d, l;ly ,the President 
pr:o te.mpore. of the Senate. 1,1,pop. fepo.rnm~n~ation Dflad~ by the 
mmontyleaderoftheSenate; .. : , ,·i 1• , ••....••. ·. , 

"(E.). one ~usti~e of the ,Su,Pr~f},Court,· anpointed.b~ the Chief 

,J ~~(F)' ~~~h~!J:O~e~tl6t§:j·by the Exec~ti~e Office 'of the Presi-
dent or the White House Office, appointed by the President; 

.. 

I 

, . "(G) tl;lr~e appointed };ly tlle,PJ;esident, by a:pd with the advice 
: flud eoMent, o.f the $en,ate, from persons wno' .are not officers or 
employees, 9f any:government ~d w:ho,are specially qualifieq to 
~erytt 9fi· the Qp:rnmissi,on· by vir,tu~ pf tpeir, edU<;ation, training, or 
experience; .. · . . . . , .. . r - . : . .. . . , . 
·,"(H) c;>ne representative:otthe J)epartment of State, appointed 

byt4e Secretary. of State; . . · ... . . . ~ · . 
· "(l) one.: x~:e'r:esentativ;e ,of .the DEilpartment of Defense, ap-
:pointed, by, tne. .Sec!~tary of l,)erense; , . . . . 

I .•. '~(J) ~m~ '·rElpi:e.<?witat~ve. of.'. the Department-of Justice, ap-
po:IUt~<l by t,h.e Attorney Ge:ile.ra.l; .. . . . . · 
·· " ( K) the. ~dw.i~istrator o( General Services (or hjs deleg:;tte) ; 

"(L) the Libranan of Congress; . . . 
"(M) one member of the American Historical Association, 

. aeyoimted by th.e counsel ofs~ch A~sociation; . . . . . 
'.' . '{~·) one- member o_f the SOdiet:y .• of: AmerJcan Archivists, 
,·" appomted by/•such Somety;,and ·' : :,> , · · 

" ( 0) one member· of the Orgtmizati(JIIll of .American Historians, 
. appointed by sueh ~}rrganiz.llltion. i : /(: . ,., , ' : . . · • · 

- ~'(2) '!No mone'thall! two'members appoihted:undei~ paragraph (1) 
(G) may be ofthe same political party .. "' ,: ,. , ,. ·• :; , . ,, , . , 
· •"J( b) 1 .A! 'V!tdancy. in· .the Commission shall, ,be. filled· in.· the manner ··in 

whii'!:htheo'riginal appointment· was made. : ,> ' · • . . _ 
1 :~.' (c} If• any:;meniber. of the· Commission wlao was .a;ppointed to the 
06mmi8sion as a Me:r:ilbeu :ofr the: Gongress leave .$ucll o:ffic:ee, or if ~ny 
member •o£ ·'the Conutnissioh who was•.>appointed -f;rom persons wlw 
are not officers or employees of any government becomes an officer. 
or employee .of a government, he may cont~nue as a member of the. 
Commission . foi;, no lon~er than the sixty-day pedOd beginning on 
tll.e date' he leaves such.'office or hecorhes such an offieer or employee, 
as 'the ·case may be. . .... · '· '• .,· ·': ''·' '·'' ,·,· ·· . · · , ; 

"{4) M.emb~rs shalr~ app?inped fbt t~elife·Of the Commission. 
_ '"(e) (1) ¥ember~ of'the C?minls8loh.sh!,dls,erve without pay. ·. 

" ( 2) Wlhle away from thetr homes or ·regular places of busmess m 
the performance o£ services 'for the Comthi:ssion, members of the Com~ 
mission shall be allowed travel expenses in the same manner as persons 
empl,qy~<l int4!\r~itt~ntly in the: servi~, of: the :I1'ed~r.al. Government are 
aUow.ed 'e:x~nSM )Ulld~r: section 5703 (lj>,). of title 5, n nited States Code, 
(i'xcept. that per diem .in ;lieu o.:f su,bs~~tl}nce shall ·b~, ~id only to those 
membe.ll'Si?f the. Commission who a,re nqt ~ulHime officers or emplqyees 
of, ~h,eUnii,~d States or Members of the Qongr()ss ... : · . · · 

" (f) The Chairman of the Commission shall pe designated 
by the President from among members appointed tlnder stlbsection 
(a}( 1) (G): · > · · . · · · · ' · ; · · 

"(g) The Commission shall meet at the call of the Chairman or a 
majority of its members. . .... ·. , . . 
"§ 3319.; Director a'IUl staff; experts a'IUl eonsulta;nt~ 

" (a) The Commission shall appoint a Director who shall be paid. at a 
rate not to exceed the rate of basic pa.v in effect for level V of thie 

Executive Schedule (5 U.S.C. 5316). • 
. "{b) The Comm~ssion may appoint .and fix the pay.()f such addi-

tiOnal personnel as It deems J)ecessary. · · 



"(c) (1) The Commission may·procure tempotary and intermittent 
.services to the same extent as is authorized by section 3109(1':>) of title 
:5, United States Code, but at rates for individu-als hot to exceed the 
.daily equivalent of the· annual rate of basic pay in effect: for grade 
GS-15 of the General Schedule ( 5 U.S.C. 5332}. · 

"(2) In procuring setvices under this subsection, the Commission 
shall seek to obtain the advice and assistance of cMstitutional scholars 
and members of the historical, archival, and joutnalistic professions. 

" (d) .Upon re_quest of t~e Commi~sion, the. hea~ oJ. ant Federal 
a~ncy Is authonzed to detail, on .a teimbutsable.hasis, any of the per
sonnel of such agency to the Commission to assist it in carrying out 
its·duties under sections 3315 through 3324 of this title. 
"§ 3320. Pmvers of Omnnbi!JB.ion 

" (a) The Commission may, for the pu11pose of catrying out its duties 
under sectiolll.s 3'315 through. 3324 of this title, hold such hearings, sit 
and act at such times and places, take: such testimony, and receive such 
evidence, as th~ Oominission :tnay deein desitable. ' 

"(b) When so authorized by the C001mission, 'any meirnbe11 or agent 
Of the Commission may take· any ~tion which the 'Coonmission is au-
thorized to take by this section. · . · . · · . . • 
· " {c) The Commission. may secure directly £rom any department ·or 
agency of the United States information necessary to·enable the Com
mission to carry out its duties t.lnder ·seetion 8315 through; section .3324 
of this title. lJ' pon request of th~ · Chruirman ·Of tl\.e Commi8sion, • the 
head o£ such depacrt~nt or ageney shaH furnish such information to 
the Commission. · 

';§ /J$21. SU:wor:t.·~"m:1'z~ks · · . . .. . . ·. . .• , , . . . . ; . . . . . . 
. " (a) The Adimmstr~tor of General Servrces shall provide to th~ 

Commission on a reimbursable basis such administrative support serv~ 
ices and assistance as the C(])mru'ist!ion.may! requ~;,, · . . • . . . · ... 

"(b) The A:t,"chiv~&t of •the l]n~ted States.shaH provide>~o the Cbm
rnission on a reimlwrsable bfl.S~l'/ such technica:X,al)d e;xpe~:'t ady,ice,·~on
suLtation., and support. asf3ist;an,qe ·as the .Conun1ssion .may .req;u~st. . 
"§'9.9~{3~ Report • · · , ' · " . · . · ; . ·. .· :' : . . . · . 
. , ''The Ccimmissib#'kh~lttarismit tb the Presi?~m~ and~ e~h Hause 

o.r the Congress a te;P'ort,not later than March~h.,·~97'6. SUC'h report 
shall c6ntaih a d~tiii1ed statel'llilfit of the findlti~·and ·~fjncltiBio)!ls of 
tlie ··Commission:,' together with its· reeom;men:ctati{lns fdf': sut;lh legisla~ 
~ion, administrative. actitins,'a1id·other actions; asitdeem.s 1\op'p):'o:p~ia~e: 

"§ /13933. Termin(¢km . . . .• .. , . 
"The Commission shall cease to exist sixty days after tr~smitti11g 

its report un:dm-~etion: 3322 Of thi1l,tiUe.· · · · ' 
"§ 3i124. Auth01iz.ation of appropriations 

"There is auth~i~d to be appropriated such 'Sums ·its mS:y be neces" 
sa'ry to carry o\ro'Sectroo ,3315 th1rdugh section 3324.of :this title.". · 

" ., :· • ' l 

TECHNICAL A:Mr.N.t>MENT . 

SEc. 203. The table of sections for chapter33 oi title 44, Unit~d 
States Code, is amended by adding at the end thereof the following 
new items: ' 

.. 

"3315. Definitions. 
"3316. Establishment of Commission . 
"3317. Duties of Commission. 
"3318. Membership . 
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"3319. Director and staff; experts and consultants. 
"3320. Powers of Commission. 
"3321. Support services. 
"3322. Report. 
"3323. Termination. 
"3324. Authorization of appropriations.". 

Approved December 19, 1974. 
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Senate concurred in House amendment with amendments; House 
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Dec. 19, Presidential statement. 
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· · Part IV, pp. 2670-2671] ' , ·. 

RuLES AND REGULATIONS 

TITLE 4l~PU:!3LIC CON'rR.AdTS AND IPR0J>ER'£Y MANAGEMENT 

CHAPTER 105-GENERAL SERVICES ADMINISTRATION 

PART 105-63-PRESERVATION AND PROTECTION OF AND ACCESS TO THE 
PR~SIDENTIAL HISTORICAL 1\f:ATERIALS OF THE NIXON ADMINISTRATION 

these regulations a;re. issued· pursuant to and in anticipati~n of the 
implementation by. the Administ:ra,tor of. General Services of Title· I 
of the Presidential Recordings anc;l ).i;aterials Preservation Act, Under 
th~ Act, the Administrator. ·assutnes, custody and control o~ the Presi
dential historical materials of the Nixon Administration for the pur
poses of ( 1) ensuring their physical P.rotection and p;reservation ~nd 
( 2) providmg . for . Federal and . pubhc access. Because outstandmg 
Federal court ·orders prevent the .immediate. implime:htatit>n . of the 
Act, and the effective date of these regulations is postponed accord
ingly, the General Services Administration invites cofumoots • and 
suggestions. These comments and ~rlgogestions should be addressed to 
the General Services Administration (A), Attention of:· Executive 
Assistant to the Administrator, Washington, D.C. 20405. Regulations 
pertaining to public acGess, which .are required 11nder th.e Act to be 
submitted for congressional approval, will~ published at a later date. 

Chapter 105 is amended by the addition of new Part 105-63, as 
follows: · 
Sec. 
105-63.000 Scope of part. 
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SUBPART lOri-63.1-GENERAL PROVISIONS 
Sec. 
105-63.101 Purpose. 
105-63.102 .Application. 
105-63.103 Legal custody. 
105-63.104 Definitions. [Reserved] 
105-63.105 Requests or demands for access. 

SUBPART 105-63.2-PRESERVATION AND PROTECTION 

105-63.201 Responsibility. 
105-63.202 Security. 
105-63.203 Security areas. 
105-63.204 Work areas. 
105-63.205 .Archival processing. 
105-63.306 .Access·procedur.es. . . . . 
10(5-:6;'!.207 Extrllordinary authcrrity during emergencie,~>. 

:, ' - : - ' 

SUBPART l OS-'63.3_::_ACCESs .fo :M:.ATEBIALS' BY· FORMER PRESIDENT NIXON, FEDE!WAL 
AGENCIES, AND FOR USE IN ANY JDDifJAL PBqCji;E;DIN!f 

105-63.301: '.KC<!ess by forlner Ptesident' Nixon. '; 
105-:-63.802 · .Access by Federal agencies. . . . . , 
105-63.302--1 .Access by the Special Prosecutor. · 
105-63.303 .Access for use in judicial pro<oee~ings .. · 

1 
·''' s~~BT · 105-'sll.<I,.:JACcESs 'BY 'tHE; PtmLIO • {ImSEB:VEDJ 

§ 105-63.()_QIJ. So()pe qj part ·.· . : . ' ' . · · .· · · 
. This part sets f?rth polieies and. procedures concerninp: the preserva

tion and protectiOn of and acce~~ to the t~pe rec~rdings, papers, 
documents, memorandum'S, transc:l"lpts. and other obJects and mate
rials which constitute the Presidential historical materials of Richard 
M. Nixon, covering the period beginning January 20,1969, and endinO' 
August D, 1974. "' 

·; i •. I. 

SUBPART 105-63.1-GENERAL PROVISIONS 

§ 105--63..J01, Purpose , , 
. T'h~s Part 105-63 implements the provisions o£ Title I of the Pres
I~ential:Recordin~ and ~aterial~ ;pteserr,atio;n .A,et'''(Public Law 
9~526; 8~ Sta~.}. ~t pres~r;be~ P.ol,1cms _and ·procedures by which the 
Gen~ral. S~ry1ces• ·. Admi~Istra~mn . w1l! preserv~; · protect, . and 
pro-v1_d~ acce;ss to th~ Ptes~dent1~l h1stoncal mttteruds ·of the· Nixon 
Admimstratwn~ · ·, · · · 

~- ' : 't -.,. . : ; i ,, ' . 

§ 105-63.JQ~ Apj)l_wation . . . . . . . . . . 
. This :P~rt ~0f}~63.appl~el5 to .~ll ?f the Presideittia,pistori~al mate~ 

rial~ o~ 'Ghe N~x~n A4nl1mstrat,.ion m the ~~sto4y of.th~ .Administrator 
of G_en~ral Servlces,pursuant,to the provisions. of Title I of.the Presi· 
dent1al ~ordings and 1\.Iater,ials Pt~~uation Act (Public Law 93~ 
526; 88~Stap; 1695). ·,.. · 

: j -·~ 

§ 105-63~103 ·Lef!al eitstody . , 
. The Adniini~trato,r, o~ Ge~eral,Sen;ices has e~clusi% 'legal custody 
a~d. cont~ol, of all P~tdential h1storica~ materials of the Nixon Ad~ 
mrm~tratwn held pti.rsuant to the provisions of the Presidential Re~ 
cordmgs and Matenals Preservation Act (Public Law 93-526 · 88 
Stat. 1695}. ' 

§ 105-63.10!f Definition8 [ReMrved] 
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§ 105--63.105 Requests or demand8 fo-r aeeess 
Except as provided in§ 105:-:-63,302-1, each agency which receives 

a request or legal demand for access to Presidential historical mate
rials· of the ~Nix an Administration• shall immediately forward the re· 
quest or demand to the Administrator of General Senrices. . · 

SUBPART 105-63.2-PRESERVATION AND PROTECTION 

§ 105--63.~01 Responsibility . . . . ·• . . . 
The ~dministrator of Ge~erat. Se~i(\es· ;?r W,,s . d~signa~ed a~ent. is 

responsible for the preservatiOn and J?l'Ot~ctwn of th.e Pres1d~phal his
torical material~. He m~y arrange, Wlthot;her_F~dera1 agep.Cies, acting 
pursuant to appt:opriate F.ederal authority;· for,· assistance in their 
preservation and protection. · · · · · · , ' · ' ' 
§ 105-63.201! Seourity , , . , 

The Administrator of General Services or his desigiuited agent will 
control access to all areas ·designated as security •areas. That control 
will include: :. , · : 

. (a) Physical possession of_all keys ·th:~tco~trol ad~ess tb ~e security 
areas (A copy of each key• mll be depos:tted m' locatwns designated by 
current fire and/ or national security regulations with instructions thai 
these kevs may be used onlyi:n instahees in'which the·Presidential 
histori~al mater}als ol"their enrlrbns are subjeet:ta damage or lt>ss. All 
such· emer ' cy use shall· be ·reporti:ld to the ·Administrator of General 
Services o designated agent as soon as possible.) ; and • · 

(b) Exc~sive knowledg-er of·alllock co.mbi~ation~ that contto! aceess. 
to the ~SCCUrity areas. Copies of the combmatlons w1ll be placed 1n: such 
loc!tticms as a~ required by curt;ent ~re:~d/or national•security r~g:u
lruhons and with the GSA Security Dlvi&lOn·(BIS}, Office of Admm1s'" 
t1•ation, in sealed .em:elopes wit!t inst~uction:s that ~he e~velopes :~!lay 
be :opened only m mstances ·1n which ·the,, Presidential historical 
materials or their en-virons are ·subject to da:n:age or loss. All sucl;l 
emergency use shall be reported to the Admm1strator of General 
Services or his desigrutted agent as soon as possible. · · · · 
§.i05~3:1j03 Beourity areqs . . . . . . . . . · 

All Presidential histodcal materials currently stored · in areas 
sec~Jred by Executiv~ Protectio~. Servic~ co11brol~ed alarm systems 
sh.all cont1nue,tobe stored ,in th~~ or ~qually secure.a~eas unl~s they. 
are specifically exempted m w.r1tmg from such secrinty by the Ad
ministrator of General Services or his designated agent. 
§ i05-63.1!0!y Work areas 

TKe Administrator· of. General Serrices or his designated agent 
'vill. r:rov.ide ap~ropr.ia~e locatio!l,s within t~e Metropolitan .Area of 
the J)1strwt of Columb1a. as work areas to be used for th~ purpose of 
inventorying, indexing, reviewing an'd/or copying,Ptesfdential his
torical materials in accordance with appropriate authoril!lations. 
!VJ;len ~u~h work ~reas ~re in u,se,, secu!ity s~~ll Re .~gu,i~alen~. to t!iat · 
I~ . efl:~ct m the st~rage arE)a . r:i'QJI1 Whl~~ the Presrd~n~Ial histor!cal 
matenals are removed unless the Admlmstrator of· Gerteral Services 
or his designated agent waives such equivalent security in writing. 
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§ 106-63.1205 Archival processing 
When authoriood by the Administrator of General Services or his 

designated agent, archivists. m~.ty enter the security and work areas 
for the purposes of performing necessary archival processes on the 
Presidential historical materials. Access f01~ archival processing shall 
follow the procedures of paragraphs (a), (b), (c), (g), (h), and (i) 
of § 105-63.206. 
§ 106-63.1206 Access procedures 

. (a) T~e Administrator of General ~ervices or his designate~ ag~nt 
will recmve and/or preJ?,are appropriate documentary authonzation 
before each access authorized under this Part 105-63. · 

(b) . The Ad,illin.istrator of General Services or his designated agent 
shall determine that each access is thoroughly documented. Each 
documentation shall include: 

(1) Reasons for the access; 
( 2) Time of the access; · 
(3) IndiViduals involved in the access including each individual's 

degree of security clearance; 
( 4) Record of aU activities dumingthe access; . 
( 5) Record of aU Preside.ntial historical materials removed, if 

any; and · · . . 
· (6) Time:ofthe.completionoftheaccess. 
. (c) The ~dministrator; of .~neral Se!"'ices or his d~ignate~ ag~nt 

will determme that each md1v1dual havmg access to the Pres1dentlal 
historical mat~ials .has a. SQcurity.· clea~ance equiva.lent tQ th~ highest 
d.egree of national security classification that ma,y be applicable to 
any of the materials examined. 

(d) Prior to each. access which may result in the e:x;amination o£ 
Presidential historical· m~:tter:U\ls that relate to m.atters o£ national 
security, the Administrator of General Services or his designated 
agent shall notify.the Counsel 00 the President who shall be given the 
opportunity to exo,mine these mat()rials and raise any objections, 
defenses, or privileges to p;r:event or limit the proposed access. 

(e) The Administrator of General Services ov his designated agent 
will provide former President Nixon or his designated attorney or 
agent _prior notice o£, and a.llow him to be present during, each 
authorized access. 

(f) Each. a?cessto the security area~shall o~?ur o~lyin the presence 
of the ..$.,dm1mstrator of General Services or h1s designated agent. At 
least two perSons shall be present at aU times that the security areas 
are occupied. · 

(g) All:se<mrity areas which currently requirethe.pxesence of the 
U.S. Secret Ser:v~ during access and such other secunty areas as are 
designated by tb.e Administrator of General Services or his designated 
agent shall continue to require the presence of one. or m,oce representa
tives of the U.S. Secret Service or suc!J. other Federal. security agency 
as is designated by the Administrator of General Services or his 
designated agen~. . • . 

(h.) If any of the m&terials now located h~ secm:ity areas requiring 
the presence o.f U.S. Secret Seryice during access are moved to other: 
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locations, access to such new locations shall also require the presence 
of security agents as provided in para~rap~ (g) of this secti~m., unless 
their presence is specifically exempted m wntmg by the Adnnmstrator 
of General Services or his designated agent. 

(i) Whenever possible, a copy, which sh~ll be .certi~ed ';!POD reque~t, 
instead of the original documentary Presidential historiCal matenal 
shall be provided to comply :vith a subpoena or other .law_ful process or 
request. Whenever the ongmal docu~entary I?aterial IS removed, .a 
certified copy of the materml shall be mserted m the proper file until 
the return of the original. · . 
§ 105-63.1207 Extraordinary authority during emerge~es 

In the event of an emergency that threatens the p~ys1cal yreserva
tion of the Presidential historical materials or thmr environs, the 
Administrator of General Services or his designated agent will t!lke 
such steps as may be necessary, including removal of the ma~en~ls 
to temporary locations outside the 1\Ietropoli~an Area of the D1stnct 
of Columbia, to preserve and protect the materials. 

SUBPART 105-63.3-ACCESS TO MATERIALS BY FORMER PRESIDENT NIXON, 

FEDE&\L AGENCIES, AND FOR USE IN ANY JUDICIAL PROCEEDING 

§ 105-63.301 Access by former President Niwon 
In accordance with the provisions of Subpart 105-53.2~ for:mer 

President Richard M. Nixon or his designated agent shall at all hmes 
have access to the Presidential historical materials in the custody and 
control of the Administrator of General Services. 
§ 105-63.3012 Access by Federal agencies 

In accordance with the provisions of Subpart 105-63.2 any Federal 
agency or department in the executive branch shall at all times have 
access for lawful Government use to the Presidential historical ma
terials in the custody and control of the Administrator of General 
Services. 
§ 105-63.3012-1 Access by the Special Proesoutor , 

Pursuant to ~ 105-63.302, the Special Prosecutor or .his ~esig~ated 
agent shall at ah times have P.rior1ty access to th.e Pres~de_ntial.histo~
ical materials relevant and Important to ongomg cr1mmal mv~ti
O'ations and prosecutions within his jurisdiction in accordance with 
the agreement of November 9, 19'l4, among the Special Prosecutor, 
the Counsel to the President;.. the Director of the Secret Service, and 
the Administrator General f:jervices. The Administrator of General 
Services shall provide access pursuant to this subsection after the 
Counsel to the President has determined that the access is in accord
ance with the agreement of November 9, 19'l4, and has transmitted 
the Special Prosecutor's request for access to the Administrator o£ 
General Services £or his determination that the access is authorized 
under this part. The agreement reads as follows : 

·whereas, Gerald R. Ford, President of the United States, has 
determined and informed his Counsel that the due administration of 
justice and the public interest require that the Special Prosecutor 
have prompt and effective use of those Presidential materials of the 
Nixon Administration now located in the White House complex that 
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are relevant and important to ongoing criminal investigations and 
prose~utions within the Special Prosecutor's jurisdiction; and · 

\Vhereas, this Agreement, if implemented, would accommodate the 
needs of the Special Prosecutor with respect to such materials; 

Now, therefore, the undersigned have agreed as follows: 
1. Upon letters from the Special Prosecutor to Counsel to the 

President specifying those materials that he has reason to believe are 
relevant to specified criminal investigations or prosecutions within 
the Special Prosecutor's jurisdiction and explaining why access to 
such materials is important to a full and fair resolution o£ those 
investigations and prosecutions the Special Prosecutor or his des
ignees shall be afforded access to the materials under the following 
procedures : 

a. Document8. 1. \Vhere files are organized by subject matter, 
only those files may be examined which, becallse.of their titles, 
may contain documents relevant to tl1ese specified investigations 
and prosecutions. 

2. Where files are organized chronologically, only that portion 
of the files covering the time period relevant to the request may 
bo examined. 

3. \Vhere no chronological or subject label is on a file, the file 
may be examined to determine whether the file contains revelant 
materials. 

4. In order to assist in these searches, the Special Prosecutor 
may request the assistance of members of the archival staff as
signed to the White House in making a list of file titles or other 
index. 

b . . Tape Recordings. Onl:y the tape recordings of conversations 
specified by letters accordmg to the above procedures may be 
listened to. . 

· 2. The Special Prosecutor shall be allowed to make copies of only 
those tapes of conversations ·and documents that he determines are 
relevant to criminal investigations or prosecutions within his jurisdic
tion. Prior to the Special Prosecutor receiving such copies, Counsel to 
the President may review the copies to determine whether they may 
not be. disclosed for reasons of ntttional security. The originals of any 
tapes and documents, copies of which are provided to the Special 
Prosecutor, shall be retained and, i:f necessary for a criminal pro
ceeding, will be given ~o the Special Prosecutor for such proceeding 
in e'Xchange for the copies. ; . . · 

3. Richard M. Nixon or his attorney or designated agent shall be 
given notice of, ·and ~~y be present during, searches pursuant to this 
Agreement. Also, Mr. Nixon or his attorney or designated agent, shall 
be afforded access to and/ or copies .of those tapes of conversation and 
documents for which the Special Prosecutor is allowed copies. The 
Counsel to the President also may designate individuals to be present 
during these searches. 

4. No Presidential materials shall be removed to locations in Wash
ington, D.C. other than the White House complex without the ap
proval o£ the Special Prosecutor and no portions of such materials shall 
be removed to locations outside of the District of Columbia without 
an indication from the Special Prosecutor that he has no :further need 
for such portions, except upon court order. 
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5. The parties to this Agreement shall move jointly to modify, if 
necessary, the temporary re~training. order as 11;0w ou~st~nding in 
Civil Action No. 7'4-1518 and m consolidated cases m the Ilmted Stat~s 
District Court for the District of Columbia to permit implementation 
of this Agreement. 

PHILIP \V. BucHEN, 
Oounsel to the President. 

ARTHt:R F. SAMPSON, 
Administrator of General Services. 

H. STUART KNIGHT, 
Director, U.S. Secret Service. 

HENRY S. RUTH, Jr. 
Special Prosecutor, lV atergate Special ProBMittion Force. 

§ 105-63.303 Access for use in judicial proceedings · 
In accordance with the provisions o:f Subpart 105-63.2, and subject 

to any rights, de:f~nses, or privileg~s wh~ch t~e Fe~eral Gov~rnm_ent or 
any person may mvoke, the Presidential h1stor1cal mater1als m the 
custody and control of the Administrator of General Services will 
be made available for use in any judicial proceeding, and a!e subject 
to subpoena or other lawful process. Requests by the Specml Prose
cutor for access to the Presidential historical materials, whether by 
court subpoena or other la":'ful process, ~nc_luding access pursuant to 
§ 105-63.302-1 shall at all hmes have prwnty over any other request 
for the materials. 

SUBPART 105-63.4-ACCESS BY THE PUBLlO [RESERVED] 

Effective date. This Part 105-63 is effective upon the vacation of 
Federal court orders preventing the implementatiOn of Title I of the 
Presidential Recordings and Materials. Preservation Act. 

Dated: January 13, 1975. . 
ARTHUR F. SAMPSON, 

Administit'ator of General ,Services. 

PROPOSED REGULATIONS TO IMPLEMENT TITLE I 
OF PUBLIC LA \V 93-526 SUBMITTED TO 'l'HE CONGRESS 
ON MARCH 19, 1975 . 

105-'-63.104 
105-63.104(a) 
105-63.104(b) 
105-63.104( c) 

105-6.'U04(d) 
105-63.104(e) 
105-63.104(f) 
105-63.104 (g) 
105-6a.104(h) 
105-63.104(1) 
105-63.104 (j) 

SU:SPART 105-63.1-GENERAL PROVISIONS 

Definitions. 
Presidential historical materials. 
Private or personal materials. · 
Abuses of governmental power popularly identified. under the 

generic term ·watergate. 
General historical significance. 
Archivist. 
Agency. 
Administrator. 
Initial archival processing. 
Staff. 
National security classified information. 

S'GBPART. 105-63.4-ACCESS BY THE PUBLIC 

105--63.400 Scope of Subpart. 
105-63.401 Processing period. 
105-63.401-1 Rights and privileges; right to a fair trial. 
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105-63.401-2 Segregation and review; Senior Archival Panel; Presidential Ma

105-63.401-3 
105-63.401-4 
105-63.401 ~5 
105-63.402 
105-6:3.402-1 
105-63.402-2 

terials Review Board. 
Notice of determinations. 
Appeals. 
'l'ransfer of materials. 
Restrictions. 
Materials related to abuses of governmental power. 
:Materials of general historical signiiicance unrelated to abuses 

of governmental power. 
105-63.402-3 Periodic review of restrictions. 
105-63.402-4 Appeal of restrictions. 
105-63.402-5 Deletion of restricted portions. 
105-63.402-6 Requests for declassification. 
105-63.403 Reference room locations, hours, and rules. 
105-63.404 Reproduction of tape recordings of Presidential conversations. 
105-63.405 Reproduction and authentication of other materials. 
105-63.406 Amendment of regulations. 

§ 105-63.104 Definitions 
For the purposes of this Part 105-63, the following terms have the 

meaning ascribed to them in this § 105-63.104. 
(a) PreBidential hiBtoriaal mate'f'ial8.-The term "Presidential his

torical materials" (also referred to as "historical materials" and "ma
terials") shall mean all papers, correspondence, documents, pamphlets, 
books, photographs, films, motion pictures, sound and video record
ings, machine-readable media, plats, maps, models, pictures, works 
of art, and other objects or materials made or received by former 
President Richard M. Nixon or by members of his staff in connection 
with his constitutional or statutory duties or political activities as 
President and retained or appropriate for retention as evidence of or 
information about these duties and activities. Excluded from this defi
nition are documentary materials of any type that are determined to 
be the official records of an agency of the Government; private or 
personal materials; stocks of publications, processed documents, and 
stationery; and extra copies of documents produced only for con
venience of reference, when they are clearly so identified. 

(b) Private 0'1' peTsonal materials.-The term "private or personal 
materials" shall mean those papers and other documentary or com
memorative materials in sical form relating solely to a per
son's family or other nonpub activities and having no connection 
with. his constitutional or statutory duties or political activities as 
President or as a member of the President's staff. 

(e) Abu8e8 of govemmental power popularly identified under th.e 
generic term "Watergate."-The term "abuses of governmental power 
popularly identified under the generic term 'Watergate' " (also re
ferred to as "abuses of governmental power"), shall mean those al
leged acts, whether or not corroborated by judicial, administrative or 
legislative proceedings, which allegedly were conducted directed or 
approved by Richard M. Nixon, his staff or persons ass~ciated with 
him in his constitutional, statutory or political functions as President, 
and (1) are or were within the purview of the charters of the Senate 
Select Co~mittee on Presidential Campaign Activities or the Water
gate Special Prosecution Force; or (2) are circumscribed in the Arti
cles. <;>f Impeachment adopted by the House Committee on the 
Judiciary and reported to the House of Representatives for considera
tion in House Report No. 93-1305. 
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(d) General historical si!Jnifiearu;e •. - Th~ term "general historical 
significance" shall me.an havmg a~mimstra~Ive, legal, research. or ?ther 
historical value as evidence of or mformatwn about t~e consbt~tJonal 
or statutory duties or political activi~ies of t~e President, wh1ch an 
archivist has determined is of a quahty suffiCient to warrant the re
tention by the United States of materials so designated. 

(e) .Arehwist.-The term "archivist" shall mean a~ employee ~f 
the General Services Administration who, by education or experi-
ence, is specially trained in archival science. . 

(/) Agency.-The term "!lgency" shall mean an executive depart: 
ment military department, mdependent regulatory or nonregulat.ory 
agen~y, Govern_ment corporation, Gov:ernment-controlled co~oratwn, 
or other establishment m the executive branch of the Government, 
including the Executive Office of the President. For purposes .of 
§ 105-63.302 only, the term "agency" shall also include the White 
House Office. 

(g) Adminutrator.-The ~erm "A~ministrator" shall.mean the. Ad
ministrator of General Services, or h1s delegate as provided herem or 
by separate instrument. . . . . . . 

(h) Initial archival proeess~'ng .-The term "m1tial archival pr<?c~ss
ing" shall mean the following generic acts performed by ~rchiVlsts 
with respect to .the Presiden~ial historical.materials: s_helvmg bo~es 
of documents m chronological, . alphabetlca;l, num~ncal or other 
sequence; surveying and ~evelopmg a locati~n register and cross
index of the boxes· arrangmg materials; rebox:mg the documents and 
affixing labels; pr~ducing finding. a~ds such as fold~r _title lists, cro~s
indexes, and subject lists; reproducmg and transcnbmg tape r~cord
ings; reviewing. the materials to identify jtems that a.rpear sub](l<lt to 
restriction· identifying items in poor phy:sical cond1t10n. and. assur
ing their preservation; and identifying materials requirmg further 
processing. · · · . 

( i) Staff.-The term "staff" shall mean those persons who~e salanes 
were paid fully or partially from appropria._tions to the W?-tte House 
Office or Domestic Council, or who were detatled on a nonreimbursable 
basis to the ·white House Office .or Domestic Council from any other 
Federal activity; or those persons. who were otherwise designated as 
assistants to the President, in connection with their service in t~at 
capacity; or any other persons whose files were sent to the "White 
House Central Files Unit or Special Files Unit, for purposes of those 
files. 

( j) National security alassified in/orrru1<Uon.-The term "national 
security classified information" shall mean any matter which is secu
rity classified under existing law, and has been or should be designated 
as such. 

SUBPART 105-63.4-ACOESS BY THE PUBLIC 

§ 105-63 . .4,00 Scope of Bubpart 
This subpart sets forth policies and procedures concerning public 

access to the Presidential historical materials of Richard 'M. Nixon. 
§105-63.401 Processing period 

(a) For 30 calendar days following the effective date of the regula
tions in this subpart or the vacation of court orders preventing their 
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implementation,. whichever is later (hereinafter, the "effective date"), 
the Administr,ator will refrain from archival processing Of any of 
the Presidenti~l historical materials in the Administrator's custody 
and control to I>ermit any person to take such action as he deems ap
propriate to protect his legal ri&'hts. Durin,g this 30-day period, the 
Administrator will limit activity mvolving the materials to authorized 
acc~es un(ier Subpart 1018>3.3 of ,this part; . . 

.(b) At the end of the 30-day period described in paragraph (a) of 
this section, the Administrator will commence the initial at~chival 
.Pr:~essing o:f ~he materials. A£? soon thereafter as is possible; the Ad
m!n!strator will open for pubhc access all of the materials in the Ad
wmst:rator's custody and control which are neither restricted pursuant 
to ~ 105~3.402 nor subject to outstanding claims or petitions seeking 
~uch restriction. The ,Administrator will open for public access each 
mtegrd ·file se~el}t of the materials upon completion of initial 
ar~h_1val processm~ on that segment. Insofar as practicable, the Ad
mims~rator wil}. giVe,priority in suchinitial archival processing to 
matenals relatmg to abuses of governmental power as defined. in 
§ 105-63.104(c). · 
§ 106-6tJ.4J)1-1 Rights and '[YI'ilvileges ;right to a fair trial 

(a). Within 90 calendar days from tl~e effective date, any person 
clarmmg the need to protect an opportumty to assert a legal or consti
tutional right or privilege which would prevent or limit public ac.cess 
to f!-ny of !Jle mat~rials shall notify the Administrator in writing of the 
claimed right or privilege and the specific materials to which it:relates. 
After COJ?.Sultati_on with ap_{)ropriate Fede~al agencies, the Adminis
trator Will notify the claimant .by certified mail return receipt 
r~quested, of his ~e<_~isio!l regarding public access to th~ pertinent mate
nals. If that deciSion IS adverse to the claimant the Administrator 
will refrain from providing. public access· to the' pertinent • materials 
for. at least 30 calendar days from receipt by the claimant of .such 
notice. 

(b) Within 90 calendardays from the eff.ective date, officers of any 
Federal, State, or local court and other persons who believe that public 
ac7ess to any of the materials may jeopardize an individual's right to a 
fa1r and impartial trial should petition the· Administrator, setting 
forth .the relevant circum~ane~s that warr~nt withholding specified 
matenals. After consultatiOn With appropriate Federal auencies the 
Administrator will notify the petitioner bv certified maiC retur~ re
ceipt requested, of his decision regarding public access to the pertinent 
materials. If that decision is adverse to the petitioner the Administra
t?r will refrain from providing public acces~ to th~ pertin~i1t mate
rials for. at least 30 calendar days from recmpt by the petitioner of 
such notice. 

(~ ~ In his 4iscre.tion, the Administrator may consider claims and 
petitiOns descnbed m paragraphs (a) and (b) of this subsection after 
the expiration of 90 calendar days from the effective date. 
§ 106-63.401-'E Segregation arnd review; Senior Archival Panel,

Presidential Mhterial8 Revie1lJ Board 
(a) During the processing period descdbed in § 105-63.401 (b), the 

Administrator will assign archivists to segregate private or personal 

.. 
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materials, as. defined in § 105-63.104(b). The archivists shall have 
sole responsibility for the initial review and determination of private 
or personal materials. 

(b~·J?uring th~ proee.ssing pe~i~d described in§ 105-63.401(b), the 
Admm1strator w1ll assign arch~vists to segregate materials neither 
relating . to abuses of governmental power, as defined in § 105-
63.10~ (c) f nor otherwise having ~eneral historical significance, as de
fined m § 10~3.104( d). The arc11ivists shall have sole responsibility 
for the initial review. and determination of those materials which are 
not, related to abuses of governmental power and do not otherwise 
have gene;raJ historical significance. . . 

(c) During the processing period described in § 105-63.401 (b), the 
Administrator will assign archivists to segregate materials subject to 
restriction, as prescribed in § 105-63.402. The archivists shall have 
sole :responsibility for the imtial review and determination of ma
terials that should be restricted. The archivists shall insert a notifica
tion @I withdrawal at the front of the file :folder or container affected 
by the removal of .restricted material. The notification shall include 
a brief description of the restricted material and the basis for the 
restriction as prescribed in § 105-63.402. 

(,d) If,. during the processing period described in§ 105-63.401(b), 
the archivists should discover any materials which they determine 
ref!ect. an aJ?par~nt violatio.f! ~flaw whic~ has not bee~ the subject of 
prior mvestrgat10n, the arch1v1sts shall brmg the material to the atten
tion of the Administrator for referral to the Department Of J tt8tice or 
other appropriate action. . · 

(e) If the archivists are una.ble to make a det,ermination required in 
paragraphs (a), (b) , or (c) of this subsection, or ·if the archivists 
conclude that the required determination raises significant issues in
volving i~terpretation of t~e~e regulations 9r will haye far-reac~ing 
precedential value, the archivists shall submit the pertment materials, 
or representative examples of them, to a panel of senior a:rchivists 
selected by the Archivist of the United States. The panel shall then 
have the sole responsibility· for. the initial determination required in 
paragraphs (a,), (b), or (c) ofthis subsection. · 

(f! If the Senior Archival Panel is unable to make a determination 
reqmred in paragraph (e) of this subsection, or if the panel concludes 
that the required determination raises significant issues involving 
inter.Pretation of ·these regulations or will have far-reaching· prece
dential value, the panel shall certify the matter and submit the perti
nent materials, or representative examples of them, to the Presidential 
Materials Review Board. 

(g) The Presidential Materials Review Board ("Board") shall con
sist of the following members, appointed by the Administrator: 

(1) The Archivist of the United States or, on those occasions 
wh~n he is unable to be present, his delegate, who shall serve as 
chairman; · . 

(2) The Librarian of Congre.ss or, on those occasions when he is 
unable to be present, his delegate; and ·. 

(3) A person, distinguished in archival science, history or po
litical science, who shall not be a Federal employee or official, 
nominated by the Council of the Society of American Archivists. 
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The Bo_ard sha_ll meet. at the call of the Chairman. The Board may 
consult With ?ffiCials of mterested Federal agencies in formulating its 
recommendations. 

(h) When the matter certified to the Board by the Senior Archival 
P3;nel involves a determination required in paragravhs (a) or (b) of 
tlus subsection, the Administrator will publish notice in the Federal 
Register of th~ materials to be considered by the Board, Iu order to 
prote~t the pnvacy of persons ~ho may have such an interest in the 
n.m~enals, the notice. sliall consist only of a generic description and 
hstmg of the materials to be considered by the Board. Any person 
may mtervene in the Board's consideration by petitioning the Admin
istrator in writing within 30 calendar days of publication of notice. 
The Board shall submit to the Administrator its written recommenda
tion, together with dissenting and concurring opinions, of the proper 
categorization and disposition of the pertinent materials. The Admin
istrator will make the final administrative determination. If the deter
mination of the Administrator is different from that recommended by 
the Board, he will state his reasons in writing. The Administrator 
will notify the petitioner by certified mail, return receipt requested, of 
the final administrative determination. The Administrator will re
frain from transferring any materials in accordance with § 105-
63.401-5 (a) as a result of the final administrative determination :for'at 
least 30 calendar days from the petitioner's receipt of such notice. 

(i) When the matter certified to the Board bythe Senior Archival 
Panel involves a determination required in paragraph (c) of this sub
section, the Board shall recommend an . initial determination to the 
Senior Archival Panel, which shall retain the sole responsibility for 
the initial determination. · · · ·. . 

§ 105-63.!1DJ-3 Notice of deterrninations 
The Administrator will publish in the Federal Register notice of 

the initial archival determinations described in paragraphs (a) 
and (b) of§ 105-63.401-2 and of the final administrative determina
tions described in paragraph (h) of § 105..-63.401-2 and paragraph 
(d) of § 105-63.401-4. In order to protect the privacy of persons who 
may_ have such an interest in the segregated materials, the notice shall 
consist 01_1ly of a generic description and listing of the materials that 
the Admmistrator proposes to transfer as provided in§ 105.63.401-5. 
§ 105-63.1;01-4 Appeals 
. (a) 'Within 30 calendar days of publication of the notice prescribed 
m § 105-63.401-3, any person may petition the Administrator on the 
grounds that an initial archival determination described in § 105-
63.401-2 (a) or (b) is in error. 

~ (b) Richard M. Nixon, or his designated agent or heirs, may peti
tion _the Administrator at any time on the grounds that an initial 
archiVal determination described in § 105-63.401-2 (a) or (b) is in 
error. 

(c) Upon receipt by the Administrator of a petition described in 
paragraphs (a) or ·(b) of this subsection, the archivists shall submit 
the pertinent materials, or representative examples of them, to the 
Presidential Materials Review Board. 

(d) Upon .consideration of appeals as described in paragraphs (a) 
or (b) of th;s subsection, the Board shall submit to the Administra-
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tor its written recommendation, toget~er ~ith diss~nt.ing. and con
curring opinions, of the proper ~ategonza~wn and disposition o~ t~e 
pertinent materials. The Admimstra~or ~Ill make the ~a~ admim~
trative determination. If the determmatwn of the Admimstrator ~s 
different from that recommended by the Board, he will state his 
reasons in writing. The Administrator will notify the. p~titio~1er by 
certified mail return receipt requested, of the final adm1mstrat1Ve de
termination. The Administrator will refrain from transferring any 
materials in accordance with § 105-63.401-5 (a) as a result of the final 
administrative determination for at least 30 calendar days from the 
petitioner's receipt of such notice. 
§ 105-63.1;01-5 Transfer of rnaterials 

(a) No sooner than 30 calendar days from the publication of no_tice 
prescribed in§ 105-63.401-3, or, in the event of a certified determma
tion or an appeal described in § 105-63.401-2(h) or § 1~5-;-63.4?1-4, 
respectively_, no sooner than 30_c~lend~r days fro:m tJ;e petitioner~ :r:e
ceipt of notice of the final admmistratiVe determmatw_n, the Ad~mis
trator will transfer sole custody and use of those matermls determmed, 
in whole, to be private or personal, or to be neither related to abuses 
of govermnental power nor otherwise of general historical significance, 
to former President Nixon or his heirs or, when appropriate and after 
notifying Mr. Nixon or his designated agent, to the former staff. mem
ber having primary proprietary or commemorative interest m the 
materials. 

(b) Materials determined to be neither related to abuses of govern
mental pdwer nor otherwise of general historical significance, and 
transferred pursuant to paragraph (a) of this subsection, shall upon 
such transfer no longer be deemed Presidential historical materials as 
defined in§ 105-63.104'(a). 

(c) When it has ·been determined that only a segment or portion of .a 
document, recording, or other material is private or personal, or IS 
neither related to abuses of governmental power nor otherwise of gen
eral historical significance, the Administrator will retain custody of 
the whole recording document, or other material, but will restrict ac
cess to the identified segment or portion. Copies of the pertinent ma
terials will be transferred to former President Nixon or his heirs or, 
when appropriate and after notifying Mr. Nixon or his designated 
agent, to the former staff member having primary proprietary or 
commemorative interest in the ma:terials. 
§ 105-63.!1-0~ Restrictions 
§ 105-63.1;0~-1 Materials related to abuses of governrnental power 

(a) The Administrator will restrict access to materials determined 
during the _processing period to relate to abuses of governmental power, 
as defined m § 105-63.104 (c), when: . . 

(1) The Administrator, in accordance with§ 105-63:401-'1, ISm 

the process of reviewing or has determined the validity of a claim 
by any person of the need to protect an opportunity to assert a 
legal or constitutional right or privilege; or 

(2) The Administrator, in accordance with§ 105-63.401-1, is in 
the process of reviewing or has determined the validity of a peti
tion by any person of the need to protect an individual's right to a 
fair and impartial trial; or 
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or ( 3) The release of the materials would violate a FederaLstatufie; 

( 4) The release of the mate · 1 · ld d · · .· ~~tional secu~ty cl~ssified inf~~~a~i~:. H~~~~S:r o~;o~%n~~se 
Iator n~ay waive this restriction when: ' e lms-

(J.) (A) The requester is engaged in a historical research 
hrlbct; or (B) the requester is a former Federal official who 
.a een appomted b:v the President to a polic makin . 
~hich};e ~~~:!~a acces.s ony t? those classffled ma1fri:1~ 
public office. and ' rev~ewe ' signed, or received while in 

h. (~) '{3e r'equester ~as a security clearance equivalent to the 
a~~ll~abl!%e~~yf ~ft~hnal setcu~it1y classificati~n that may be 

(
iii) . . e ma er1a s to be exammed; and 

a T~e :4-.dmmlstrator has determined that the heads of 

0fj~~~: thvmg sutpject matter interest in the material do not 
( i , e gran mg of a~ess to the materials; and . 

the _I~fl~ ~eq~ester has signed a statement, satisfactory to 
matter ~~~e~~ i~ fu~ ~!f:J~a~h! hg~nc~es hav~ng subject 
quester will not bf h d' 1 ' Ic ec a~es t at the re
the class'fi d t"ll; r ' ISC oseJ or otherwiSe compromise 
ha b .1 e ma erla to be exammed and that the requester 
hib't ~h made aware of Fe.deral criminal statutes which pro-

(b) Th ld ~ ~omprom1se or disclosure of this information 
determined to 1r::{~t!~:;b~~~ay rest~ict access to portions of mat~rials 
of those portions would tend ~f go'li ernmental power when the release 

¥:~~:i~n a~~~:ee!~~;I~1t~fa~~~~~~Ji:~, :i~rf:~tedr~:r~~~~Jiili~~ 
tent of the materials. . u ers an mg o , the substantive con-

§ 105--63.J,IJ2-2 jJ[aterials Qf . : . l 1. • • • · • • to abuses ·1 genera nZStQneal. szgmfieance un1•elated 
. 0 gover"Wmental power . 

du~i~g~t~ A~:~~!~!~ator :Will restrict access to materials determined 
but not relJed to abg peno:fd to be of general historical signifi~ance 

f h 
. · uses o governmental power und · ·· ' 

o t e ci.rcu. mstances specified in ,;. 105_63 402-1 ( ') er one or more 
(b) The Ad · · · ~ . · a · 

historical signifi~~~~~:~tb~:U~~t~~:l~~!d a~cess ~o materials of general 
power, when .the release of these materialsow~ulJ~s of governmental 

na~~1afi~~~~:~io~~£[;i~~de ;rade secrets ~r comm~r~ial or fl.-
confidential; or .· · rom a person and pr1v1leged or 

f 2) Constitute a clearly unwarranted i . . f pr1vacy; or nvasmn o personal 

fo~ Y~ ,R~£~~6::~n~~~~;~:~s;e 0~nvestigatory materials compiled 

- ( 4) Tend to. e~barra:s, damage, or harass living persons. 
§ 10iJ-63..!Pl2-!. Penodt.e revww of restrictiona 
Th~ Admmistrator periodically will assi n archivi . 

materials pla~ed under restriction by § 105-6f 402 d sts to revu~w 
able for pubhc access those materials which . 'th tahn to make av;ul-' Wl e passage of t1me 

... 
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Qr other circumstances, no longer requi.re restrl~tion. If the arch.ivists 
are unable to determine whether certam materials should remam re
stricted, the archivists shall submit the pertinent materials, or reP.re
sentative examples of them, to the Senior Archival Panel descnbed 
in § 105-63.401 (e), which shall then have the responsibility for de· 
termining if the materials should remain restricted. The Senior 
Archival Panel may seek the recommendation of the Presidential 
Materials Review Board, in the manner prescribed in paragraphs (:f) 
and (i) o:f § 105-63.401-2, in making its determination. 

§ 105-63.402-4 Appeal of restrictiona 
Upon the petition of any researcher who claims in writing to the 

Administrator that the restriction of specified materials is inaJ?pro
priate and should be removed, the archivists shall submit the pertment 
materials, or representative examples of them, to the Presidential 
Materials Review Board described in § 105-63.40l-2(g). The Board 
shall review the restricted materials, consult with interested Federal 
·agencies as necessary, and make a written recommendation to the Ad
ni.inistrator, including dissenting and concurring opinions, as to the 
continued restriction of all or .part o:f the pertinent materials. When 
the determination of the Administrator is different from that recom
mended by the Board, he will state his reasons in writing. The Admin
istrator will notify the petitioner of the final administrative decision. 

§ 105-63.40~-5 Deletion of restricted portiffns. 
The Administrator will provide a requester any reasonably segre

gable portions of otherwise restricted materials after the deletion 
.of the portions which are rt>stricted under this§ 105-63.402. 

§ 105--63.40~-6 Requests for deelassifieatitm 
Cl~allenges to the cl~ssificatiou andrequests£or the declassification 

-of national security Classified materials shall be governed by the pro
visions of § 105-61.104

1 
as t~at may be amended from time to time. 

§ 105-63.403 ReferencB roomlocationa)ours, and r1iles 
The Administrator .shall, from time'to time, se ly prescribe 

the precise location or locations where the material be available 
for public reference, and the hours of operation and rules governing 
the conduct of researchers using such :facilities. This information may 
be obtained by writing to: Office of Presidential Libraries (NL), The 
National Archives, Washington; DC 20408. 
§ 105--63.404 Reproduction ofta.pe recordings of Presidential conver-

sations 
(a) .To insure the preservation of original tape recordings of con-

versatiOns which were recorded or caused to be recorded by any officer 
or employee of the Federal Government and which: 

(1) Involve forn1er President Richard M. Nixon or other 
individuals 'vho, at the time of the conversation, were employed 
by the Federal Government; and · 

(2) "\Vere recorded in the White House or in the office of the 
President in the Executive Office Buildings located in Washing
ton, District of Columbia; Camp David, Maryland; Key Bis
cayne, Florida; or San Clemente, California; and 
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(3) Were recorded during the period beginning January 20, 
1969, and ending August 9, 1974. 

~he .1\-dmi_nistrator will prod_uce duplic~te copies of such tape record
mgs m his .custody for pubhc !lnd official reference use. The original 
tape recordmgs shall not be available for public access. 

(b) ~ince ~he original. tape recordings may contain information 
whiC? .Is subJect to. restnction in accordance with § 105-63.402, the 
archivists shall review the tapes and delete restricted portions from 
copies for public and official reference use. 
. (c) No researcher may.reproduce or have reproduced sound record
mgs of the reference copies of the tape recordinrrs described in para-
graph (a) of this section. o 

§ 105~3.1,05 Reproduction and authentication of other materials 
. (a) The. copy_ing for researchers of materials other than tape record
mgs described m § 105-63.49~ nor~ally 'Yill be done by personnel of 
th~ General Se;rv~ces Admmistratwn usmg government equipment. 
With the permiSSIOn ~f the Adm~nistrat?r or his designated agent, 
a researcher may u&: his. own copymg eqmpment. Permission shall be 
base~ on the determmatwn that such use will not harm the materials 
or dis~upt reference activities. Equipment shall be used under the 
supervisiOn of GSA personnel. 

(b) The Administrator may authenticate and attest copies of ma
terials when necessary for the purpose of the research. 

. (c) TJ;le fees for reproduction and authentication of materials under 
this sectiOn shall be th~se prescribed in the schedule set forth in Sub
part 105-61.52, .or pert~nent successor regulation, as that schedule is 
amended from time to time. 
§ 105~3.1,06 Amendment of regulations 

The Administrator may amend the regulations of this Subpart 
105-:-63.4 only after the proposed amendments have been placed before 
the Congre.ss for 90 legisla~ive .days. P:r:oposed amendments shall be
come effective upo? the expiratiOn of this period, unless the proposed 
amf endments are. disapprove~ by a resolution adopted by either House 
o Congress durmg such penod. 

uNITED STATES OF AMERICA 
GENERAL SERVICES AnMINISTRA~ON, 

Washington, D.O., June 27, 1975. 
Ron. JOHN BRADEMAS 
Ohai;man! Subcommittee on Printing, Committee on House Admin

zstratwn, House of Rep:esentatives, Washington, D.O. 
DEAR MR. BRAJ?EMA~ : Dunng the course of our testimony on GSA's 

propo~ed regulatiOn~ Implementing the Presidential Recordino-s and 
Matenals Preserv~twn. Act, before the Subcommittee on Prfntino
you requeste~ clarific.atwn of the degree of detail to be included ~ 
Federal ;Register notices to the public. These notices would inform 
the J?U_bhc of the p_roposed transfer of materials determined by the 
ar

1
chrdsts to be private or personal materials or materials neither 

r~ a~efi to abuses of power nor otherwise of general historical 
sigm cance. 

.. 
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Attached is a sample of what GSA envisions in formulating these 
notices. Because of the need to protect personal privacy, the descrip
tion of the materials is necessarily of a general nature. We believe, as 
concurred in by the Department of Justice, that greater detail jeo_p
ardizes our ability to defend the constitutionality of the Act an~ I~S 
implementing regulations. Please note that the degree of detail IS 
similar to that which Federal agencies will be required to publish in 
the Federal Register inventory of systems of records covered by the 
Privacy Act of 1974. 

'V e enclose a corrected copy of our testimony before the Sub
committee. Please advise us if we can be of further assistance. 

Sincerely, 

Enclosures. 

ARTHUR F. SAMPSON, 
Administrator. 

DRAFT NOTICE 

NOTICE OF PROPOSED TRANSI'ER OF NIXON ADMINISTRATION MATERIALS 
PT;"RSUANT TO PUBLIC LAW 93-526 

This notice of proposed transfer is issued pursuant to the provisions 
of Public Law 93-526, the Presidential Recordings and Materials 
Preservation Act, and regulations of the General Services Administra
tion implementing that Act . 

Materials Proposed to be Transfert'ed.-Sixteen letters dated within 
the time period June 16, 1973 to November 30, 1973, between former 
President Nixon and members of the White House Office staff and re
spective family members. 

Topics Covered in the Materials Proposed for Transfer.-Invita
tions to family parties; vacation plans; birthday wishes; reports on 
health; advice on financial matters. 

Persons to Whom Materials a:re Proposed for Transfer.-
Richard M. Nixon, eight letters dated June 16, 17, 19, and August 5, 

6, 7, and November 28 and 30,1973. 
H. R. Haldeman, four letters dated October 1, and November 3 and 

4, and December 5,1973. 
John Dean, four letters dated December 1, 15, 17, and 20, 1973. 
Reason fo1' P1'oposed Transfe1' of Materials.-In the opinion of 

archivists processing the Nixon materials the described materials are 
personal and private; they are not Presidential historical materials of 
general historical significance and they are not related to "abuses of 
governmental power popularly identified under the generic term 
''Vatergate' ". 

Date of Expected Return of Materials.~No sooner than 30 calendar 
days from the publication of this notice or, in the event of appeal by a 
member of the public, no sooner than 30 days from the petitioner's re-
ceipt of notice of the final administrative determination. . 

Procedure fo1' Public Comment on Proposed Transfer of M a
terials.-Pursuant to Section 105-63.401-4, of GSA's regulations gov
erning public access to the Nixon Presidential materials, within 30 cal
endar days of publication of this notice, any person may petition the 
Administrator of GSA on the grounds that the determination to trans-
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fer· the :described materials. is. i:n er:ror .. Tl1e, petition. should include a 
statement ofthe reasons the petitioner b.el~eves the m11teria_Is_ should not 
be returned. Upon receipt by the Administrator of a petltwn, the_ ar
chivists processing the Nixon materials. pursuant to G~A's regula~wns 
governing public acca-;s to such matenals, shall subnnt t~e pe!tment 
materials, or representative examplesofth~m, to the Pres1dentml Ma
terials Review Board, described m Section 105-63.401-2 (f) and (g) 
of th,e regulations .. -u:po:n COD;sider~tion.oft:P.e petitiol!-, the Board s~all 
submit to the Admmistrator Its written recommendt:ttwn, toget~er w1th 
-dissentin.O' and concurring opinions, of the proper categonzatwn and 
dispositi~n of the pertinent materials. The Administrator will make 
the final administrative determination, and will state his reasons in 
writing if the final determination is different from that recommended 
by the Board. The AdmJnistrator will notify the petit.io!ler .by 
certified mail, return receipt requested, of the final .admuustative 
determination. 

AuTHORITY OF GSA TO VEST FINAL AmnNISTRATIVE AuTHORITY FOR 
PUBLIC AccEss To PRESIDENTIAL TAPES AND MATERI.\Ls IN THE 
PRESIDENTIAL MATERIALS REVIEw BoARD 

· (By Vincent E. Treacy, Legislative Attorney, American Law 
. Division, July 16, 1975) 

ISSUE PRESENTED 

. The question addressed by this memorand1m1 is whether the Admin
istrator of General Services may promulgate regulations under the 
Presidential Recordings and Materials Preservation Act -..vhich vest 
the final administrative authority for decisions with respect to public 
access to the tapes and materials in th~ Presidential Materials Board, 
a body consisting of the Archivist of the pnited States, the Librarian 
of Congress, and a repres~ntative of the Society of American 
Archivists. 

INTRODUCTION 

The Presidential Recordings and Materials Preservation Act, 
Public Law 93-526, (hereinafter referred to as "Act.") directed the 
Administrator of General Services ("Administrator") to submit a 
report to Congress proposing and explaining regulations that .would 
provide public access to the tape recordings and other matermls of 
former President Nixon. The Administrator submitted the "Report 
to Congress on Title I" in March 1975. Urider the re~lations, the 
ip.itial archival processing would .b~ perf?rmed by archivists ~mploy~d 
by the Gener~l S.ervi~es .Admm~strat1on ("GSA") .. Se.ctwn 19o-
63.400 (b) . (All sectJon ·Citatwns are to.the proposed regulatiOns, which 
would add a· new Part 105-63 to T1tle 41 of the Code of Federal 
Regulations). These archivists would, in turn, refer materials which 
raised significant issues or had far-reaching precedential value to a 
panel of senior a.rchivists app .. ointed by the Archhis.t of the United 
States ("Archivist"). Sect~on}05-63.:!01-2(e). T~is Senior Archival 
Panel would then refer significant or far-reachmg matters to the 
Presidential Materials Review Board ("Board"), whose members 
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would include the Archivist or his delegate, the Librarian of Con
gress or his delegate, and a person distinguished in archival science, 
history, or polit1eal science to be nominated by the Council of the 
Society of .. American Archivists. Section 105-63.401-2 (f) and (g). 
The Board would submit to the Administrator its written recom
mendation of the proper categorization and disposition of the mate
rials referred to It; the Administrator would then make the final 
administrative determination. Section 105-63.402 (h). 

The provision in the Regulations granting the Administrator the 
.authority to make the final administrative determination concerning 
the public release of Presidential materials has been criticized. It has 
been recommended that the decisions should instead be made, to the 
extent possible, by a non-partisan group, based on general principles of 
archival science. To satisfy this standard, it has been ·recommended 
that the final determinations be made by the Presidential Materials 
Review Board, instead of the Administrator. 

The objections to vesting final administrative authority li1 the Ad
ministrator have been summarized as :follows : . 

The· problem is that the Administrator is a political ap
pointee serving at the grace of the President. Having such a 
political appointee decide how the materials should be cate
gorized (and thus which materials will be retained by the 
govel'nment) exposes the process to serious risks. 

To begin with, there is the risk that the Administrator's 
judgment will be influenced, either consciously or uncon
sciously, by partisan concerns. This observation is not 
intended' as a criticism o:f the present Administrator. These 
regulations are to be applied not only by the current Admin
istrator but by succeeding Administrators as well. Congress 
should not have to hope that at some :future time, in some 
:future ~ircum.stance, a future. Administrator will apply the 
regulatiOns without any regard to partisan concerns. · 
, Even assuming that every A..dministrator, present and :fu

ture, .would apply the r(lgulations in a non-partisan manner, 
• there is anotl~er; risk _in allowing th~ Administrator; t~ make 
the final adm1mstrative determination: to the pub he 1t may 
appear that access is being governed by partisan considera
tions, Th,is is a significant risk. The· public should have 

· confidence that the regulations are being applied in· a non- . 
partisan manner. And it n;J.a;y be virtually impossible to secure 
this 'confidence if the.Admmistrator is allowed to make the 

.. final decisions, The public must have confidence that the regu-
lations 11re being applied w.ith strict objectivity. · 

A large number of difficult and controversial decisions will 
have to be made. respecting the classification of a massive 
amount of material. There wil be close jud~mental decisions 
wllich will be challenged by interested parties. There will be 

.public discussion and debate over various classifications. So 
:far as possible, those responsible for the decision making 
should be insulated from question, doubt, or criticism_on po
litical or partisan grounds. It would be virtually impossible 
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to secure this confidence if any Administrator, now or in the 
future, were given authority to make final decisions.1 

In order to evaluate this position, we must first revie'Y t?e legisla
tive history of the Act, the position taken by the GSA m 1ts M~~o
randum of Law, and the applicable legal principles and authorities. 

LEGISLATIVE HISTORY 

The Presidential Recordings and Materials Preservation Ac~ origi
nated as Senate Bill S. 4016, introduced by Senators Nelson, E!-'Vm, and 
J a vits, and referred to the Committee on Government Operations. The 
bill was reported favorably on September 26, 1974. Sen. Rep. No. 
93-1181, 93d Congress, 2d Sess. (1974). It was debated on the Senate 
floor on October 3d and 4th, 197 4, and was Pa.l?sed by a 56 to 7 vote 
on October 4th. 120 Con. Rec. S18230-263 (daily ed., Oct. 3,_1974); 
120 Con<r. Rec. 18318-336 (daily ed., Oct. 4, 197 4). The Committee on 
House ... .\dministration reported the bill favorably ~o the House of 
Representatives on November 26, 1974. H.R. Rep. No. 93-1507, 93d 
Cong., 2d Sess. (1974). The bill was passed by the ~ouse on. Decem
ber 3, 197 4, under Suspension of the Rules, by unammous voice vote. 
120 Cong. Rec. H.l1204 (daily ed., Dec. 3, 1974). There was no Con
ference -Committee Report on the differences between the House and 
Senate versions of the bill; instead, on DecemJ:>er 9, 1974, the Sena;te 
concurred in the House amendment, ·after addmg amendments of Its 
own and the House concurred in the Senate amendments to the 
Hou'se bill. 120 Cong. Rec. S. 20809, H.11445 (daily ed., Dec. 9, 1974). 
The bill was signed into law by the President on December 19, 1974. 
88 Stat. 1695. 

THE GSA MEMORANDUM OF LAW 

In a memorandum issued by the General S~ryices Administration 
on June 2, 1975, it was concluded that the ~dmimstratordoes n.o~ ~a.ve 
the authority irrevocably to subdelegate )Udm.nm;tal ~esponsibll!ties 
imposed on him by Congress pursuant to the Preside~ti!11 Record1~gs 
and Materials Preservation Act: "Although the Admm1stator, actmg 
as the agent of C~mgress, m~y subdelega;~ ministe~i~l acts, he m~st 
retain at least review authonty over deciSIOns reqmnng the exer~1se 
of diseretion, skill, and judgment." In support of this conclusiOn, 
the memorandum stated that the Act "nowhere authorizes a sub
delegation by the Administrator to another party of the responsibility 
to take complete possession and control of the Nixon Presidential 
historical materials or to provide public accef"s to these materials." In 
a subsequent discussion of the question, the Memorandum relied on at 
least two "established principles of agency law" to the effect that a) 
absent specific .~a~utory authority> !i'n ag~nt i~ barx:ed from .subdele
gating responsibility fo.r acts reqmrmg sk1ll, di. scretion, and JUdment, 
and b) an agent may solicit recommendations or assistance from others 
in matters requiring discretion, skill, or judgment, so long as the 
agent retains the right to make the final review or decision. After dis
cussing three cases involving the subdelegation of thesubpoena power 

> Comm~nts of Senator Gaylord Nelson on GSA Regulations to Implement Public 
Law 03-526, before the Committee on Government Operations, U.S. Senate, May 13, 1915 . 

.. 
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by Federa-l administrative agencies, the .memorandum reached the 
following conclusions, which are quoted in full: · · 

· · L.Since the Presidential [Recordings and Materials] Pres- . 
ervation Act cQntains no authority for the Admiuistrator of 
General Services to subdelegate his responsibility to obtain 
complete possession and control over the Nixon historical 
materials, and to provide and regulate public access to the 

. materials, the Administrator may uot suodelegate such acts 
of discretion, skill and judgment to the Presidential Mate
rials Review Board. 

2. The Administrator, however, 'Ina'!/ seek assistance from 
the Presidential Materials Review Board in coming to a . .tinal 
agency decision which requires. discretion, skill and JUdgment

4 so l.<:mg as the Administrator retains the right to review ana 
rev1se the Board's recommendations. (Emphasis in originaL) 

PROVISIONS OF THE . ACT 

. Because of the emphasis placed on the responsibilities imposed on 
the Administrator by the Act, it is important to review the explicit 
l~D:g_u:;tge of that s~a~ute to d~tt:rmine exactly what duties and respon
s1b1htles the Adm1mstrator IS m fact authorized to perform. Section 
101 (a) of the Act provides that the Administrator "shall reeeive. ob
tain, o_r re~a;in, co~plete possessiop and ~ontrol of ~11 original ~ape 
recordmgs- mvolvmg former President NIXon at designated locatiOns 
between .January 20, 1969, and August 9, 1974. Section 101(b) (1) 
provides that the Administrator "shall receive, retain. or make reason
able efforts to obtain, complete possession and control of all papers, 
doc.uments, memorandums. transcripts, and other objects and materials 
whiCh constitute the Presidential historical materials of Richard M .. 
Nixo~'' ?etween January 20,1969, and August 9,1974. The third major 
duty IS Impos13d by section 103, which requires the Administrator to 
"issue. at the earliest possible date such regulations as may be neces
s\trY to assure t};e pro~ection of the tape recordings and other mate- . 
nals referred tom sec~1011 101 from loss or dootruction, and to prevent 
a~cess to su?h recordmgs apd materials by unauthorized persons." 
F:nally, sectwn 104( a) provides that the Administrator "shall, within 
nmety days after the date of enactment of this title, submit to each · 
House of the C~ngress 11: report proposing and explaining regulations 
t?at would prov1~e publ~c access, tq the tape reco~dmgs and other mate
rials ;referred to m sect10n 101.·' The Act reqmres the regulations to 
take m~o .account seven enum~rated factors, and provides that such 
regulatiOns sha}l take effect mnety days after the submission of the 
report unless d1s~pproved by a resolution adopted by either House of 
the Con.~rress durmg that period. . 

The Congressional veto provisions of sedion 104 of the Act were 
c1earl:y m?deled on t~e. corresponding sections of the Executive Re• 
orgamzat10n Act. 5 Umted States Code§§ 901-13 (19'W). As the Su
preme.Qourt has observed, the "value of the reservation of the power 
to examme proposed rules, laws and regulations before they become 
effective is well understood by Congress. It is frequently as here em..: 
ployed to make sure that the action under the delegation' squares 'with 
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the Congressional purpose." ~ibbach v. lVilson ~ Co., 312 U.S .. 1, ~5 
(1941). The court noted.the.drsapproval mechamsm ~hen embodred m 
section 5 of the Reorgamzatwn Act of 1939, 53 Stat. D62, the predeces
sor to later reorganization acts. 312 U.S. at 15 n. 17. 

A~ AJ,YSIS OF GSA l\IEl\IORANDUl\I 

The GSA Memorandum of Law relies on C1.tdahy Packing Co. v. 
Holland. 315 U.S. 357 {1941), in which the Supreme Court held that 
the Fair Labor Standards Act did not grant the Administrator of 
the 1Vage and Hour Division of the Labor Department the authority 
to dele<Yate his statutory power to sign and issue a subpoena duces 
tecum. According to the Memorandum, the "rule of Cudahy, as applied 
to the statutory scheme of the [Act], requires the conclusion that the 
Administrator· of General Services may not delegate to the Presi
dential Materials Review Board the final agency decision on such 
judgmental and dis~re~iona_ry: matters as re?trictions and transfer of 
material." (Emphasis m or1gmal.) If exammed closely, however, the 
holding of the Cudahy case neither requires nor supports the conclu
sion of the GSA Memorandum. 

The Cudahy court expressly noted that the entire. h~stor:;: of legisla
tion controllin<Y the use o:f subpoenas by admmistratlve officers 
indicated a cm{gressional purpose not to authorize by implication the 
delegation of the subpoen~ power. 315 U.S. at ?64. The cour~ note.d 
that the subpoena power IS capable of oppressrve us~, e~p.ecrally rf 
indiscriminately delegated and not returnable before a ]Udrc1al officer, 
and that it has a coercive tendency. 315 U.S. at 363. The Court thus 
found a Con<Yressional purpose that the subpoena power shall be dele
gable only when an authority to delegate i~ expressly gr~nte~l. 31? U.S. 
at 366. It found support for that conclusion m the legislative history 
of the Act under consideration, which showed that the authority to 
delegate the subpoena power had been expressly granted in bills passed 
by the Senate and consid.ered by th~ House, but had been eliminated 
by the Conference Committee. 315 ·c.S. at 362 n.3, 366. In the Cudahy 
case, then, the Court carefully applied the long standing rule of statu
tory construction that a court should not interpret a statute so as to 
give it a meaning which Congress considered in the legi.slative proce~s 
but finally rejected. As many Cfi;Ses haY~ held, the d~lehon.of apron
sion indicates that Congress d1d not mtend the btll to mclude the 
rejected provisions. United States v. Hmning, 344 U.S. 66 (1952); 
Bindczycl.' v. Finucane, 342 U.S. 76. R3 (1951); W1'igld v. Yinton 
Branch, Mm~,ntain TnuJt Bank, 300 U.S. 440, 463 n.8 (1937); Nor
w,egian Nitrogen Products Co. v. United State8, 288 U.S. 294, 306 
(1933); United States v. Great North-em R. Co., 287 U.S. 144, 155 
(1932); Federal Trade Commission v. llaladam Oo., 283 U.S. 643, 648 
(1931); United States v. Pfitsch, 256 U.S. 547, 551 (1921); Lapina v. 
Williams, 232 U.S. 78,89-91 (1914). 

In Fleming v. Mohau)k lVrecking & Lumber Co., 331 U.S. 111 
(1947), the Court construed a provision granting subpoena power to 
the Emergency Price Administrator in terms that were practically 
identical fo the language at issue in the Ctuiahy case. The Court 
rejected the argument that Ctuiahy controlled the present case. Instead, 
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the Court noted the following distinguishing factors: ( 1) The legisla
tive history in Ctuiahy showed that a provision granting authority to 
delegate the subpoena power had been eliminated in Conference,'but 
no such history accompanied the provision in Flendmg; (2) The 
Cudahy Act made the powers to gather data and to make investiga
tions expressly delegable, while the Fleming Act contained no provi
sion which specifically authorized the .de~egation ?~a specific function; 
(3) the Cudahy Act made the restnetrve proviSions of the Federal 
Trade Commission Act applicable to the issuance of subpoenas, while 
the subpoena power in the Fleming Act was not dependent on the 
provi:;:;ion of another Act having a history of its own; and (4) the 
Cudahy Act contained no broad rulemaking power, while the Act in 
Fle1ning gave the Administrator authority to issue regulations neces
sary and proper to carry out its purposes a,nd provisions. 331 U.S. at 
120-21. The Court continued: 

Such a rule-making power may itself be an adequat€' source 
of authority to delegate a particular function, unless by 
express proYision of the Act or by implication it has been 
withheld. There is no provision in the present Act negativing 
the existence of such authority, so far as the subpoena power 
is concerned. Nor ean the absence of such authoritv be fairlv 
inferred from the history and content o:f the Act: Thus the 
presence of the rule-making power, toRether with the other 
factors differentiating this case from the Cudahy case, indi
cates that the authority granted by [the Act] should not be 
read restrictively. 331 U.S. at 121-22 (citation omitted). 

Accordingly. th~ Court upheld the authority of the Price Administra
tor to delegate Ius subpoena power. 

The Flem.ing case would appear to he far more applicable than the 
C'udahy case to the question of the GSA Administrator's authority 
nuder the Presidential Recordings and Materials Preservation Act. 
:rbe legislative history of the Act contains no indication that Congress 
1r;t~ndf'd to limit t}1e Adm~nistrator's authority to assign the responsi
bility fo: .cont~ollmg pubbc ac~ess to an expert body. Since there are 
no pr?VISlO!lS m th~ A~t malnng. other powers expressly delegable, 
then; IS notmg to g1ve rise to the mference that the power to control 
pubhc access rs not delegable. The Act does not make the Adminis
trato~'s authority dependent on any other law. :Moreover, the Act does 
contam broad. authority to issue regulations goYerning public access. 
!nth(~ ·words of the Fleming Court, this.rulemaking authority may in 
1tsel1 be an adequate source of authority for the Administrator to 
-delega~e a particular funct~on, "';lnle.ss it has ~en wit~1hel_d by express 
pron~Ion of th~ Act or by 1mphcatron. There IS nothmg m the Act to 
~egat1ve the ex1sten~e of such authority, nor can its absence be fairly 
mferred :from the h1story and content of the Act. Thus, it can be con
·cluded. on tJ:ie authority of the F_leming case, th_ at the presence of 
the rnle-makmg power. together w1th the other factor differentiating 
the Act from the Oud.a.hY. case, that the authority granted by he Act 
should not be read restnctlvely. · 

The. Court has upheld the delegability of administrative powers 
on numerons other occ~sions: In Jay v. Boyd, 351 U.S. 345 (1956), the 
•Court ruled that the chscretwn conferred on the Attorney General in 
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suspension cases was conferred upon him a~ an admi.n_istrator in his 
capacity as such, and that 1:-nder h1s rule-makmg autho:~ty, as a J?atter 
of administrative convemence, he could delegate his autho~1ty. t() 
special inquiry officers, with review by .the Board of Imm1gat10n 
Appeals. Numerous cases in the lower Fed~ral courts. have also upheld 
the delegability of adm~n~strative po_wer~ m t~e absence of.expre~s or 
implied statutory provisions or legislative history t;> the. contr!'ry. 
Federal T1YJ.de ()mnm/n v. Gibson, 460 F. 2d 605 (oth C1r. 19t2); 
·wirtz v. Atlantie 8tate8 ConBtrw~tion Co., 357 F. 2d 442,445 (5th Cu. 
1966); Stmw v. E.D.S. Federal Cm'p., 351 F. Supp. 340 (N.D. Cal. 
1972). . d 1 b'l' 

Jj should also be noted that the arguments. agamst e ega 1 I_ty 
contained in the GSA Memorandum of Law are in apparent confl1ct 
with the position taken by the Administrat~r himsel~ in his Report t() 
Congress proposing the regulatiOns govermng pubhc access. In that 
Report, it is stated: 

"Administrator" means the Administrator of General 
Services or any delegate whom the ~dminis~rator m~y ap
point in writing, or whom the regulab?ns designate, d~rt;ctly 
or by implication. Although the Act giVes full responsibility 
to tlie Administrator to fulfill its provisions in regard to the 
Presidential historical materials, the intention of the Act 
clearly is that the Administrator may designate other officials 
or employees to carry out specified tasks for which they are 
particularly suited. 2 

Taken as a whole, the statutory scheme and legislative history of the 
Presidential Recording and Materials .Preservation Act provide over
whelming support for the conclusion that Congress may, tmder sec
tion 10~, give its appr?val to regulations wh.ich v~st the fin~l autho~ty 
:for decisions· on public access m the Presidential Matenals Review 
Board. In the first place, no ammmt o£ repetition in the GSA Memo
randum of Law can serve to mask the fact that the statutory scheme 
of the Act simply does not vest in the Administrator the "responsi
bility * * * to provide public access to these materials." Rather, as 
demonstrated earlier, the Act requires the Administrator to "submit to 
each House of the Congress a report proposing and explaining regula
tions that would provide public access to the tape recordings and other 
materials * * *."Public Law 93-526, § 104(a) (emphasis supplied). 
In its conclusion that the Administrator has no authority "to subdele
g~tte his responsibility * * * to provide and regulate pub~ic access to 
the materiaJs," the Memorandum completely begs the questiOn whether 
the Administrator. has been granted such authority .in the first place. 
The ·Memorandum thus repeatedly elides the statutory duty of the 
Administrator to propose and explain regulations, and arrogates to 
him the statutory function of providing public access, which was 
expressly left subject to Congressional approval under section 104(b). 

It is misleading to ask, as does the GSA Memorandum, whether 
the Act authorizes the Administrator to subdelegate the responsibility 

• Report to Congress on Title I, "Legal Explanation of Proposed Regulations," Ex
planation of· proposed section 105-63.104(g), p. G-22. 
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to regulate public access to the tape recordings and :n~terials, b~cause 
nothing in the language of the Act grants the ~dmmistrato_r ~1mself 
any such responsibility. The Act merely authorizes t~e. Adm1mstr~tor 
to submit to Congress a report proposmg and explanung regulatiOns 
that would provide public access. There is nothing in that language 
conferring any responsibility on the Administrator to provide, regu
late, or control such access. I:f Congress had desired to confer such 
responsibility on the Administrator, it could have done so very easily 
by using language authorizing and directing the Administrator to pro
vide public access to the tape recordings and other materials, subject 
to regulations submitted to Congress for approval. No such language 
apJ;>ears in the Act; instead, the Administrator's authority and respon
sibility is limited to drafting and explaining regulations, with the ulti
mate responsibility for determining the procedure for public access 
reserved to Congress itself by means o:f a Congressional veto .. 

Second, the legislative history of the Act strongly supports the con
clusion that .final authority over public access need not be vested in the 
Administrator; The strongest evidence of the intent of Congress is 
found in the following coll<>quy on, the floor of the House: 

Mr. YATES. Mr. Speaker, will the gentleman yield for an-
other question~ . . · · 

Mr. BRADEMAs. Yes. 
Mr .. Y A'I'ES.· .Wbo will determine under the provisions of 

the bill whether the materials are historical, and, therefore~ 
subject to custody o£ the United States, and which materials 
are not~ 

Mr. BRADEMAS. I would say in response to the gentleman 
that the bill contemplates that the same types o:f procedures 
which are presently used with respect to the papers of former· 
Presidents would be employed. 

Mr. YATES; What provisions are those~ 
Mr. BRADEMAS. While I do not pretend to be an expert, it is 

my understanding that the procedures involve judgments o:f 
the Archivist of. the United States, who is an employee of the 
Administrator of the General Services Administration. 

.Mr. YATES. Does the gentleman have some compunctions 
about leaving this decision to the Administrator o£ the Gen
eral Serviees Administration, he being the one who made the 
agreement with the President of the United States~ 

Mr. BRADEl\rAs. I think the gentleman's point is very well 
taken. It is precisely because of the apprehension of the mem
bers of the ·committee with r€8pect. to that .particular point · 
that the bill contains language which directs the Adminis
trator to submit to Congress, within 90 days after the enact
ment of the measure, regulations which would provide public 
access to the materials. 

Second, it is precisely because we shared that apprehen
:Sion that those regulations would not go into effect without 
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an opportunity for both_ the Hous~ .and S_enate to review th~ 
reo·ulations and to exercise a veto If we disapprove of them. 

0 . 

This colloquoy _is especially au~horitative be.ca~se Represent~ti~e· 
Brademas, who mterpreted the bill, was no_t only Its Floor Manager 
during the Hous_e ~ebate, l;mt also was ?hairman of th~ House Sub
committee on Prmtmg, which held hearmgs on the subJect matter of 
the bill on Septem~er 30, 1974 and October 4, 19!4, an~ marked up 
the Senate passed bill on November 2_0, 1974. Th~ fublw Documents 
Act", Hearings before the Subcommittee on Prmtmg of_ the_ Comm. 
on House Administration, on H.R. 16902 and related legislatiOn, 93d 
Cong., 2d Sess. (1974). . 

The colloquoy is very informative. ~n respon~ to_ the questwn of 
who will determine whether the materials are histoncal, Mr. Brade
mas stated that "the bill contemplates that the same types of pro
cedures which are presently used with respect to the papers of former 
Presidents would be employed." He further noted that the proce~ures 
"involve judgments of the Arc~ivist of ~h~ Uni~ed ,~tates, ":ho IS _an 
employee of the General Services Admimstra~wn. Then, I~ a k~y 
passage, he was asked if. he had any compuncti~m about leavmg tlns 
decision to the same offiCial who had made the NIXon-Sampson Agree
ment with the former President. Mr. Brademas replied that it was 
precisely because of apprehension with respect to that part~m:Zar point 
that the bill contained language which directed the Admmzstmtor to 
submit to Congress 1·egulations 'which would provide public a~cess to 
the materials. Mr. Brademas added that the same apprehensiOn led 
Congress to reserve the right to review the regulations and to exercise 
a veto if it disapproved them. . . 

Nothino- in the colloquoy reveals any mtent to vest the authonty 
or respon~ibility for public access in the Administrator. Indeed, tl~e 
exchange indicates that a major role was cont~I~plated for the Arcln
vist of the United Statesrather than the Admmistrator. Furthermore, 
the exchange shows that Congress had in mind procedures sim!lar to 
those presently used with respect to the papers of former Presidents. 
The GSA Report to Congress itself demonstrated that on no previous 
occasion has the final decision on public access been vested in the Ad
ministrator of General Services. Rather, the preferred method in 
recent years has been to rely on professional arch~vists fol_' this pur
pose. See Report to Congress on Title I, Appendix II. Fmally, ~he 
colloquoy demonstrates that it was precisely because of apprehen~wn 
about leaving- final decisions to the Administrator of General Servtces 
that he was authorized only to propose and explain regulations, sub
ject to Congressional approval, and not to grant public access to the 
tapes and materials themselves. 

Third, the contention that the Administrator cannot "subil.ele,gate" 
the responsibility he maintains is granted to him by the Act haslittle 

•120 Cong. Rec. H.l1209 (daily ed., Dec. 3, 1974). 
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merit. There is no need to reach the issue of subdelegation, since the 
. Act doe~ not permit any de~egation of the legislative author~ty of Con
gress with respect to pubhc access. to the tapes an? II_latermls, to the 
Administrator or to any other offiCial or body, until nmety days have 
elapsed after the submission of the_proposed reg_ualtio~s to Con~ss. 
Clearly, the question of subdeleg~t~on cannot anse until a delegatiOn 
has occurred. Moreover. the Aclnmnstrator's concern that the subdele
gation of this responsibility_ t<? an independent b~dy might .c<?~s~itute 
an "abdication by the Adnnmstrator * * * of his I_'esponsibihtles to 
his principal, the Congress" ·would appear to be of httle consequence. 
Congr~ss has very carefully provided a mechanism in the Act which 

. enables it to review the proposed decision making process and to dis
approve any portion of it which fails to meet its approval. In short, 
the danger that conferring final administrative decision making au
thority on the Preside~tial Mate_rials ~view Board would contrayene 
the intent of Congress IS remote m the hght of the veto power retamed 
by Congress. 

Fourth, it should be noted that the GSA Memorandum of Law re
fers to the rebtionship between Congress and the Administrator as 
that of principal and agent. In the t~ree Supre!lle Court ca~es ~reated 
iri the :Memorandum, however, there IS no mentiOn of the prmCiples of 
agency in this regard. In fact, it is virtually unheard of to apply su_ch 

. principles, which developed out of the common law of business associa
tions, to the relationship between Congress and the Executive Branch, 
which is defined by the Constitution and statutes enacted thereunder. 
"While the separation of powers may occasionally be analogized to an 
agency relationship, it would appear that there are too many distinc
tions to make this a useful analytical tool. For example, the doctrine 
of apparent authority and the principle that an agent acting within 
the scope of his authority can bind his principal have little applica
bility to Congressional-Executive relations. Thus it would not aJ?pear 
that the established principles of agency relied on by the Admimstra
tor should preclude the regulations from vesting authority in the 
Board. In any event, the application of those principles in the GSA 
Memorandum is founded on the premise that Congress, as principal, 
granted the Ail.ministrator, as agent, the responsibility to regulate pub
lic access to the tapes and materials. As noted repeatedly above, there 
is no such grant of authority in the Act; the question of agency is thus 
moot. 

CONCLUSION 

It is concluded that the Administrator does have authoritv under 
the Act to promulgate regulations which, subject to Congr-essional 
approval. would vest the final administrative authority for control-

. ling pnblic access to Presidential tapes and materials in the Presi
dential Materials Review Board. This conclusion is supported by the 
:fact that the Act grants broad rule-making authority to the Adminis
trator, and contains no restrictions on delegability, either expressly, 
or by inference, or in its leigslative history. Moreover, the express 
language of the Act grants the Administrator the authority to pro
pose and explain regulations, not the authority to control and regulate 
~ccess to the tapes. The intent of Congress, as expressed in the statute, 
Is confirmed by the legislative history, especially by the colloquy 
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. between Representatives Brademas and Y~tes. Finally, the principles 
of agency and the Supreme Court cases rehed ;upon by the GSA Mem
.'<>randum of Law. do not, for the reasons set forth in this memorandum, 
:appear to require a different conclusion. . . . 

- ARNOLD & PoRTER, 
lV ashingt,on, D.O., June 16,1975. 

Ron .• ToRN BRADEMAS, 
Ohairrna,n, Subcommittee on PrinMng, Committee on House Ad

mi:nistration, House of Representatimes, Washington, D.O. 
DEAR CoNoRtssMAN BRADEMAS: As you requested, we enclose a mem

orandum prepared on behalf of the American Historical Association, 
the A?fierican Political Science Association and The Reporters 
. Co~nuttee for Freedom o£ the Press in response to certain legal con
. tent10ns made by the General Services Administration in its memo-
randum of June 2, 1975. 

n we can be of any further assistance, please let us know. 
Sincerely yours, 

}URK J. SPOONER. 
Enclosure .. 

The Am~ri~an Historical Association, th~ American Political Sci
·ence Assomatwn and the Reporters Committee for Freedom of the 
Press jointly subrriit this memorandum in response to a Memorandum 

··of Law submitted by the Administrator of General Services on June 2 
1975. . . . . ' 
· Seyeral of the regulation.s proposed by the .Administrator of General 
~erv1ces under. the Presidential Recordings and Materials Preserva
tH~m.Act,P,ub~Ic Law No. 93-426 ("the Act"), provide that the Ad
mimstra:tor'will make final administrativedecis1ons reg-arding public 
access to the Presidential materials 'of the Nixon Admmistration. In 
.comment~ .previously su~mitted with respect to these regulations, we 
.have 9uthne~ several p9hcy reas€;ms why the Administrator, a political 

. appomtee :v1th.no archival'~xp~rlence, should ~ot be permitted to.upset 
the determmat10ns of an obJective and J?I'Ofessnmal panel of arch1v1sts. 
. G~A, contends that regUlations givmg the Presidential Materials 
'Rev1ew B?ard ultimate authority on public access to the materials 
would be 1mproperand unlawful, because the Administrator ~annot 
·"delegate" his authority in this regard; This contention assumes that 
Congre~s has required the Administrator to participate ~rsonally in 
the review of the Presidential materials. GSA's legal conclusion is 
wholly invalid since (a) the Administrator has not been given the 
~u~hority to make th~se determinations, so no question of delegability 
1s 1hvoived; and (b) many event, the powers which the AQ.ministrator 
has nnder the .Act are delegable. · 

I. THE ACT DOES NOT El\fPOWERTHE ADl'rfiXISTRATOR OF GE::-.J!lP.AI, SERVICES 
TO ]\i:AKE FINAL DETERMINATIONS AS TO PUBLIC ACCES~., SO IDS AUTHOR
ITY TP "DELEGATE" THAT POWER IS NOT INVOLVED HERE 

The ~~ministrator's memor~ndum of law sets up a "straw man" of 
.delegab1lity, although as we pomt out below, the memorandum fails to 

knock even that straw mart down. No question of delega'hility is raised: . 
here, since the Administrator has no authority in this area to delegate. 
· The Act empo~ers the 4-dministr~tor to do the following: 

1. He shall receive, obtam, or retam, complete possession and control 
of all original tape recordings covered by the Act. § 101 (a). 

2. He shall receive, retain, and make reasonable efforts to obtain 
complete possession and control of papers, documents, memoranda, 
transcripts and other objects and materials covered by ·the Act .. 
§ 10l(b) (1). 

3. He shall issue at the earliest possible time regulations to assure· 
the protection of the tape recordings and materials referred to above 
from loss and destruction, and to prevent access to such recordings and 
materials by unauthorized persons. § 103. · 

4. He s~a~l submit t~ each House of Cong.ress a report proposing 
and explan~mg regulatiOns that would provide public access to the 
tape recordmgs and other materials referred to in§ 101, taking into, 
account certain enumerated factors. § 104 (a). 

Nowhere does the Act provide that the Administrator shall make 
fina;l admini~trative determinations conc_erning public access. Rather, 
he IS authonzcd only to collect and retam the materials, and to draft 
regulations. Those regulations, which are subject to disapproval by 
<?ongress, cou!d place _ultimate r nsibility for making determina
tiOns concermng .Pubhc access 'Yi any J?erson or entity. The Act 
leaves that questiOn open. GSA>s contentions concerning its power 
t~ delegate that. au~hority are premature, since it has not yet been 
g1ven the a:uthonty m the first instance. Rather,. the question is simply 
one ?f pol.ICy. As :ve have previou~ly noted1 th,e_re are strong policy 
cons1derat10ns agamst grantmg th1s authority to the Administrator 
of General Service. 

II. THE AUTHORITY OF TUEADJ\UNISTRATOR UNDER TI;{IS ACT IS DELEGABLE 

Not only has the Administrator set up a straw man, but he has failed 
to knock that straw man down. The Administrator contends that he 
cannot "subdelega,te" .his authority under the Act. Although it is clear 
that he has no authority to make final determinations concerning pub
lic a~cess (see section I, supra), it is equally clear that all of the au
thority he docs have under the Act is delegable. 

The case. of 0'1/;dahy Packing flf!n&pany v. Holland, 315 U.S. 357 
( 1941), rehed upon by t~e Adm1~ustrator to. support his contention 
that he can~~t delegate his authonty under th1s A.ct, does not support 
that propo~1t~on. In that case, the Supreme Court held that the Wage
Hour Admm1strator could not delegate his statutory authority to issue, 
subpo~nas to a Regional Director. That ruling, the .Precedental value 
o.f wh1~~ ha;> ~een ~roded and the co~rect~ess of whiCh has been ques
tioned, 1s d1stmgmshable from the situatiOn presented here in several 
ways. 

1 Professor Kenneth Culp Davis, the leading- authority on administrative Jaw calls 
Cu4a ·"extreme" and" "one of the queerest decision~ the Supreme Court has ever ren

_and not.es. that the movement away from the Cudahy case [!sl hardly surprising" 
· 1s, Admtmstrotive Law Treatise, §§ 9.04-.05 (1958 ed. and 1970 Supp.) Although 

. has never been spec;iftcally overruled, lt has been limited to Its particular facts. Bee· 
Fl(J'I11>fl·ll v. Mohawk Wreck•ng & Lumber Co., infra; F?.'O v, Gibson, 400 F 21l 605 (5th Clr 
1972}; Stone v. E.D.fJ. I!'ederal Oorp., 851 F. Supp. 340 (N.D. Cal. 1972) -'Wirtlif v AtlantiC 
S.tate8 Construction Co., 857 F. 2d 442 (5th Cir. 1966). ' • 
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First, the delegabilitv of sub~oena power has been afforded unique 
treatment by the courts, involvmg painstaking evaluation of legisla
tive intent. The courts have taken an entirely different approach to 
powers of adjudication and rulemaking-consistently ruling that these 
powers can be delegated. Jay v. Boyd, 351 U.S. 345~ 351, (1956) : United 
States Health Olub v. Major 292 F. 2d 665 (3d Cir. 1961); See aliSo, 
Servwe v. D·ulles, 354 U.S. 363 ( 1957). 

Second, even in the area of subpoena power, the controlling element 
is the intent of Congress. Compare Cudahy Packing Company, surra, 
with Fleming v. Mohawk Wrecking and Lumbe1• Co., 331 U.S. 111 
(1947). The factual circumstances of the two cases were nearly identi
cal. Nevertheless, in Flem.ing the subpoena power was held to be dele
gable while in Cttdahy it was not. The Court's rulings in both cases 
revolve around the intent of Congress. since neither case inyolved clear 
statutory language concerning delegability. In Cudahy, statutory pro
visions allowing delegation of subpoena power had been included in 
earlier versions of the Act. but were deleted at Conference. The Comt 
concluded that Congress did not intend to allow the Administrator to 
delegate that authority. In Fleming, no such legislative intent was 
clear, so the Court ruled that delegation was proper. That decision, and 
numerous recent cases,2 demonstrate that the courts presume that au
thority can be delegated, holding to the contrary only when such a re
sult is mandated by clear statutory language or legislative history. 

CONCL'LSION 

For these reasons. we respectfully suggest that the legislation does 
not bind Congress to approve, or GSA to propose, regulations giving 
final authority on matters of public accea<; to the Administrator. In 
fact, the legislation lacks any provision which would permit the Ad
ministrator to assert such authority for himself. Accordingly, the reg
ulations should be revised to place final administrative authority on 
matters concerning public access with the Presidential Materials Re~ 
view Board. 

Respectfully submitted. 
RoBERT E. HERZSTEIN, 

ANDREWs. KRUL\VICH, 
MARK J. SPOONER, 
LEONARD B. SIMoN, 

Attorneys for the American HiBtomal As8oaiatiM, the Amerl
carn Political Soien('e A.~sooi.ation and The Reportet'8 Com
mittee fm' Freedmn of the Press. 

JUNE 16, 1975. 

Here we have no indication at all of a le~islRtive intent to reQuire 
the Administrntor himself to perform this function. Indeed. such an 
intent is belied by the fact that passage of the Act was prPeipitated, 
in part, by the terms of the Nixon-Sampson Agreement. To sng-gest 
that Congress, in attempting to remedy that situation. intendeit to 
give Mr. Sampson final decision-making authority is strange indeed. 

• FTff v, Gibsor. 41l() F. 2d 1105 (5th Cir. 1!172) : Wirtz v. Atlant1r StttfPJ< Con.~tnu•tifln 
C"., R!'\'r ""· 2d 442 (5th Cir. 1966); .Stone v. E.D.S. Feaeral.Corp., 351 F. Supp, 340 (N'.D. 
Cal. 1972). 

.. 
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:Therefore, whatever authority the Administrator has under the Act 
·can be freely delegated. . 

Further. it must be remembered that Congress has the ultimate 
responsibility for review:ing the regulati?ns in qu~tion .. If Cong;ess 
insists that final authonty be placed w1th a Pres1dentlal :Mater~als 
Review Board (or elsewhere), this would appear to be an appro~nate 
·exercise of the review function which Co~o-ress has reserved for 1tselr 
The Administrator's argument is presumptuous and misplaced-he lS 

attempting to instruct Congress as to its own intent. 3 

·CoNGRESSIONAL REviEw oF REGULATIONS IssUED BY ADMINISTRATOR OF 
GENERAL SERVICES UNDER PRESIDENTIAL RECORDINGS A~'"D MATERIALS 

PRESERVATION AcT 

·(Bv Vincent E. Treacy, Legislative Attorney, American Law Division, 
· March 19, 1975) 

INTROD'LCTION 

The Presidential Recordings and :Materials Preservati<:n. Act 
("Act") Pnblic Law 93-526, 88 Stat. 1695, requires the Admm1stra~ 
tor of the General Services Administration (GSA) to take control of 
.all of the tape recordings recorded in the Wnite House and rel~t~d 
.offices during the Nixon administration. The ~ctrequires th.e -:\dmmis~ 
trator to submit to Congress a report proposmg and explaim.ng regu
lations that would provide public access to the tape recordmgs and 
other materials covered bv the Act. The Act sets forth seven factors to 
·be taken into accO\mt when the reaulations are formulated. The regu
lations must be reported to Congr~ss within 90 days after: th~ effective 
date of the Act, and they will take effect upon the expuahon o_f ?O 
legislative days after the submission ?f the report by_ the Admmis
trator, unless disapproved by a resolutiOn adopted by mther House of 
the Congress during that 90 days period. Act, Sf'_ctio:r;. 104 (a) and (b)· 
'l'his type of procedure is referred to as a leg:tslatlv~ veto or ~ con
gressional veto. The best known example o:f Its use 1s found m the 
'Executive Reorganization Act, codified in 5 United States Code, sec-
tions 901-913 (1970). . . . 

Several questions have arisen concernmg the O]~erat10n o£ this pro
-cedure. First, does the statutory procedure reqmre the Congress to 
disapprove the proposed regulations as a whole, or may it approve 
parts of the regulations and disapprove others~ Second, does the pro
·cedure permit the Congress to incorporate changes into the proposed 
regulatiOns and approve them as amended? Third. if the Congress does 
disapprove the proposed regulations in whole or in part, does the Ad~ 
ministrator have a statutory obligation to resubmit the proposed regu
lations until Congressional approval is secured? 

I. PARTIAL DISAPPROVAL OF PROPOSED REGULc\TIONS 

In answer to the first question, it is clear from the ~egis~atiYe histo~y 
<1f the Act that Congress may approve the regulations m part or m 

11 The Administrator's memorandum of law also suggests that principles of agency pr~· 
elude this "subdelegation." Aside from all we have ><aid above. it should be clear that no 
agency relationship exists between Congress ancl GSA under this Act, since GSA cannot 
bind Congress to any extent . 
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whole. In its report on the proposed bill S. 4016, the Committee on 
House Administration made the following statement: · 

The Congress may disapprove aH the regulations which 
are submitted at the same time by the Administrator, or the 
Congress may disapprove some of the proposed regulat~ons 
while accepting others. In the latter case, those r~oulat10ns 
which are not expressly disapproved would take ettect after 
the 90-legislative-day period. 

H.R. Rep. No. 93-1507, 93d, Cong., 2d Sess.12 (1974), filed 120 Cong~ 
Rec. H. 11261 (daily ed., December 3, 1974). As first reported to the 
Senate, S. 4016 simply required the Administrator to issue regula
tions governing access to the regulations. 120 Cong Rec . . S: 18234 
(daily ed., October 3, 197 4). At the request of GSA, the provlSlon was 
amended to give the Administrator 90 days to report the regulations 
to the Congress. The bill was also amended so that the regulations 
would take effect 90 days after their submission to the Congress. 120 
Cong. Rec. S. 18234-35 (daily ed., October 3, 1974) and 129 <?ong .. Rec. 
S. 18336 (daily ed., October 4, 197 4). The language perm1ttmg disap
proval of the regulations by either House of the Congress first appeared 
in the bill as it was reported to the House floor. 120 Cong. Rec. H. 
11205 (daily ed., December 3, 1974). The explanatory language quoted 
above is from the report which accompanied the bill when it passed the 
House. 120 Cong. Rec. H. 11212 (daily ed., December 3, 1974). On 
December 9, 1974, the Senate concu.rred in the House-passed ameJ?-d
ment, subject to a number of techmcal and other amendments wh1ch 
did not affect the language of section 104(b) (1). 120 Cong. ~c. ~· 
20809 (daily ed., December 9, 1974). The quoted language, smce 1t 
was before both Houses of the ·Congress during the consideration of 
the bill, wo1ild appear to be persuasive as to the meaning of section 
104 (l:;»)(l); h · · h · d. h E t' R . t' It IS true t at 1t 1s t e practice un er t e xecu I ve eorgamza IOn 
Act that reorganization plans be approved or disapproved !ls a. whole. 
This requirement, however, is ob~erved because the ~eorgan:zahon Act 
itself prescmbes the exact wordmg of the resolutiOn o:f disapproval. 
5 U.S. Code, section 909 (1970). There is no equivalent provision in 
the present .._<\ct. The omission of a statutorily prescr?-bed resoh~tion. of 
disapproval, together with th~ express language m t~e legislative 
history, leads us to the conclusiOn that Congress may disapprove the 
regulations proposed by GSA in part or in whole. 

Il. APPROVAL OF PROPOSED REGULATIONS AS AMENDED 

The second question is whether the Act gives Congress the power 
to incorporate changes into the proposals s~1bmitted by the Admin
istrator and thereupon approve the regulatiOns as amended. In our 
view, the Act does not authorize such a procedure. Rather, it restricts 
the Congress to two basi~ options: (1) To disappr~we the proposed 
regulations in whole or m part by s1mple resolutiOn o:f mther the
House or the Senate, or (2) to approve the regulations in whole by 
permitting them to become effective through inaction dur~ng the .90-
day period. This interpretation ":ould ~ppe.ar tC! be cons1ste~t both 
with the language of the Act and Its leg1slat1ve history, and With the 
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-established practice under analogous laws such as the Executive Re-
.organization Act. , 

The legislative history of the Executive Reorganization .._<\ct indi
cates that the power of disapproval reserved to each House does not 
delegate to either House the right to make revisions in the plans, but 
.simply en. abies each House to prevent a plan which its disapproves 
:from becoming law: · 

By reserving to either House the power to disapprove, 
Congress retains in itself the power to determine whether re
organization plans submitted to the Congress by the Presi
dent shall become law. The power of disapproval reserved 
to each House by the bill does not delega;te to either House 
the right to make revisions in the plans, but it will enable e.ach 
House to prevent any such plan of which it disapproves from 
becoming law. (Senate Report,No. 232, 81st Cong., 1st Sess. 
(1949).) 

The earliest example of the ex~cu~ive reorganizati<?n acts per,mit~ed 
the Congress to block a reorgamzahon plan by passmg "a resolutiOn 
disapproving such. Executive order .or .any .Part th~retlf1'. Act of 
June 30, 1932, 47 Stat. 414 .. The constitutiOnality of th1s mea~~re was 
questioned by the Attorney Genlilral, not because of the provisiOn :for 
partial disapproval, but because ~t repr~sell:ted an :'a:ttefi!pt to give to 
either House o:f Congress, by actiOn whiCh IS not legiSlation, power to 
·disapprove adminiStrative acts." 37 Op. Atty. Gen. 64-65 (193~) (Wil
liam D. Mitchell). Congress withdrew the disapproval mechanism 
and instead placed a two-year limitation on the duration of the au
thoritv delegated to the President. Act of March 3, 1933, 47 Stat. 1519. 

In the Reorganization Act of 1939, Congress was authorized t.o 
,disapprove reorganization plans in their entirety by concurrent reso:lu
tion. President Roosevelt had objected to the use of a concurrent 
resolution.in this context on the grounds that such a resolution would 
be immune from his constitutional veto power. . 

The Congress, however, proceeded on the constitutional theory that 
the Act conferred contingent legislative authority on the President. 
As the House Committee stated in its report," [ t ]he failure of Congress 
to pass such:_ a concurrent resolution is tne co~tingency upon :vhich t~e 
reorganizations take effect .... That the takmg. ~ffect of act~on leg!s
lative in charact€.r may be dependent upon conditions or contmgenmes 
is well recognized." H.R. Rep. No; 120, 76th Cong., 1st Sess. 4-8 (1939), 
citing Currin v. Wallace, 306 U.S. 1 (1939) (exercise of authority b;;r 
Secretary of Agricultlfre validly made contingent on re~erendum o! 
farmers). See also Umted States v. Rock R01Ja:l Oooperatwe, /no;, 30. 
U.S. 533 (1939); M (Jff'8luill Field & po. v. Clark, 143 U.S. 649 (1892); 
J. W. Hampton, Jr. & Co. v. Un~ted States, 276 U.S. 394 (1928); 
HiTahayashi v. United Statea,320 U.S. 81 (1943). 

After an unsuccessful effort in 1945, the concurrent resolution re
-quirement was changed in ·1949 to permit either House to disapprove 
a plan by a simple resolution. . . 

Disavowing Attorney General Mitchell's 1932 opinion, the Justice 
Department advised Congress that the "approval or disapproval by 
the Congre.."lS or either House· thereof [of a reorganization plan] is 
not a legislative act. Nor is it, in the circumstances, an improper 
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le<Yislative encroachment upon the Executive in the performance of 
fu~ctions delegated to him by the Congress." Mem?ra~dum ~e: Con
stitutionality of Provisions in Proposed Reorgamzatwn Bills Now 
Pending in Congress, in Sen. Rep. No. 232, 81st Cong., 1st Sess. 18-20· 
(1949). . 

In the view of the Senate Committee which reported the b1ll, the 
power reserved to each House to disapprove plans seemed "essentially 
the same as that possessed by each House in the ?rdin!l'r:Y legislative 
process, in which process no new law or <:h~n,ge m existi_ng law can 
be made if either House does not favor It.'' The Committee report 
continued: 

No significant difference would seem to exist by reason 
of the fact that under the ordinary legislative process the un
willingness of either House to approve the making of new 
laws or a change in existing law is manifested by the negative 
act of refusing to register a favorable vote, whereas under 
the bill the unwillingness must be manifested by the affirma
tive act of the passage of a resolution of disapproval of a re
organization plan .. The unessential character of this difference 
becomes even more apparent when regard is had to the 
stringent rule contained in the bill which makes impossible 
actions calculated to delay or prevent consideration of resolu
tions of disapproval which have been favorably reported by 
the approprittte cf)mmittees. (Sen. Rep. No. 232, 8lst Cong., 
1st Sess. (1949).) 

The constitutional theory underlying the lel>islative veto thus re
quires that Congressional action be limited to simple approval or dis
approval. Any effort to modify or amend the proposed regulations 
could arguably constitute a "legislative act." As such, it would be· 
necesssary to comply with the Constitutional requirement that all leg
islation be passed by both Houses and signed by the President. See 
U.S. OtYnst., Art.l, sec. 7, cl. 2. 

III. ADl\:UNISTP~'\TOR'S OBLIGATIO:!'< TO REVISE AND RESUBMIT 

The third question is whether the Administrator must continue 
to resubmit the proposed regulations until Congressional approval is 
secured. Although there is no express provision for resubmittal, it 
would appear, both from the orerall purpose of the Act and from 
its express language. that the Administrator is under an obligation to 
revise and amend the regulations until they meet the satutory require
ments. 

The statutory language provirles that the "Administrator sluill * * * 
submit to each House of the Congress a report pro ing and ex
plainin~ regulations" and that such "regulations s take into ac-. 
count the following factors." Act, section 104 (a) (emphasis added) . 
The Act sets forth seven factors to be taken into account~ In the Senate 
Report, it was statE>d that "the regulations promulgaterl by the Ad
~inistrator mltust provide" for 1) ~~e in judicial proceedings, 2) pub
he access, and 3) access by Mr. NIXon. Sen. Rep. No. 93-1181. 9Bd 
Cong., 2d Sess. 2 ( 197 4) (emphasis in original). Moreover. the Act 
provides an express mechanism for approval o£ revisions to the regula-
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~ions. Section lO~(b) (2) provides that the Administration "may not 
1:;;sue any regula.t10~ or nwke any eh_ange in a r•eguZation if such regula
tion m• cha:nge 1s disapproved bv e1ther House o£ the ('ono-ress under 
this sub~c~ion," (emphasis added). It would thus appea:' that Con
gress anticipated the need to alter and amend the rerrulations both 
to adjust to changing circumstances and to comport ,;'ith the ~ill of 
the Congress. 

Furthermore, it :vonld be i~c?nsisten~ with the underlying purpose 
of the .r~ct. t? permit tl~e ~dmnustratol"S statutory obli?:ation to lapse 
after his nut1a~ submissiOn. The pu_rpose of the Act. is to preserve 
the tape recordmgs and other matenals relating to the :Nixon Presi
dency and to provide appropriate access to them. Sen. Hep. No. 93-
1181 a.t 1_; ~.R. Rep. No. 93-W07 at 1. This aim would be defeated if 
t~e Admmistrat.or was not required to revise any regulations which 
~1d not acc?mphsh the sta~uto~-y purpose. The Admini~trator~s obliga
tion to revise and resubmit Ius proposed regulations arises from the 
statutory mandate that he deYelop and promulgate regulations which 
al'e aceptable to both. Houses of the. Congr~ss. Since Congressional 
ap~roval must be .m.amfested by mactwn durmg- the prescribed 90 day 
perwd, the :':\..dmnnstrator's statutory obligatiOn would not be dis
charged ~mtil he _has promulgated regulatiOns which have survived 
CongressiOnal review. 

CONCLUSION 

Under the Act1 eith_er Honse of _the Congress may disapprove the 
P,roposed regulatiOns m whole or m part by simple resolution. The 
Congress. may n?t a~ter or amend .the proposed regulations except by 
supervemng l~g1slatwn. The l?artial or tota;l ~isapproval of the pro
pos~d ~egulatwns. does not reheve the Adm1mstrator of his statutory 
obhgatwn to _revise the proposal to meet Congressional objections 
and to resubmit them for approval in accordance with the Act. 

0 
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Nixon Aide Is Still 
Barred From Material 

Associated Press 

A federal judge yester
day temporarily blocked 
Rose Mary Woods from 
removing 50 cardboard 
c:artons from among the 
files accumulated by her 
former boss, Richard M. 
Nixon, when he was presi
dent. 

Woods, Nixon's White 
House secretary, had 
sought permission to recov
er what she said were per
sonal and private items 
from among millions of 
White House documents 
currently tied up in a com
plicated legal fight. 

telephone while transcrib
ing the tape. 

A typewriter and desk 
lamp figured in tbe testi· 
mony, and Woods is at
tempting to get them back. 

Among other items she 
seeks are books, personal 
mementos, Easter card~ 
soapstone elephants, 48 tie 
tacks, 13 batteries, Ricbanl 
Nixon pens and a glass ter
rarium with plants. 

She also seeks a long list 
of legal documents and 
papers related to Water
gate. 

The material had been 
scheduled to be turned over 

U.S. District Judge Au- to Woods .Monday rnorniq. 
brey · E. Ro.binson had By gr~ntang the R~rten 
a1reed to allow Woods to . Comm1ttee for the Ffeedom 
take possession of the of the Press a temporary 
items, which include tran- stay. Judge Rotiinson 
scripts of sealed court pro- allows an appeal to be filed 
ceedings and materials by the committee in the 
relating to one of the re- U.S. Court of Appealt. 
maining Watergate mys- . The reporters commitee 
teries, the 181/2-minute tape ~~ among ~everal ~rpniza
gap. t1ons seeKing pubhc access 

to the Nixon papen and 
tapes. Nixon, in a case 
pending before a special 
three-judge court. IS at
tempting to repin owner
ship of the files. 

The gap occurred on a 
crucial White House tape. 
Woods testified in court that 
she had accidentally erased 
part of it by reachiq for a 
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Jack: 

Dec. 8 

THE WHITE HOUSE 

WASHINGTON 

Barry Roth advises uthe judge / 
changed his mind ••• an appeal// 
was taken in this matter. Ro_Jl{ 
sending more comprehensiv~ 
memo. 

/ 
/ 



MEMORANDUM FOR: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

December 8, 1975 

JACK HUSHEN 
DAVE HOOPES V 

BARRY ROTH IJI-. 
Rose Woods 1 Papers 

-

At the motion of the Reporters Committee for the Freedom of the 
Press, Judge Robinson of the United States District Court for the 
District of Columbia has stayed, pending their appeal, his 
December 2, 1975, Order which would require the return of 
Miss Woods' personal papers now in our custody in the EOB. 
As a result, the papers cannot be returned to her today as you 
were advised last week, and it is impossible to predict how 
long they will remain here. Miss Woods' attorneys intend to 
seek an expedited hearing in the Court of Appeals on this matter. 
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