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n

Eﬁzpart;nmt of JJustice é -/
Mashington, B.A. 20530 ’)(' v

August 8, 1975

MEMORANDUM FOR PHILLIP BUCHERN
Counsel to the President

Re: The effect of a Congressional vote to override
Presidential veto of S. 1849

This is in response to your request for the opinion
of this Office concerning the legal effect of a possible
belated Congressional override should the President veto
S. 1849, Title I of which extends the Emergency Petroleum
Allocation Act, 15 U.S.C. 751-756 (the Act). Under Section
4(g) (1) of the Act, as amended, Pub. L. No. 93-511, 88 Stat.
1608, any regulation promulgated under section 4(a) of the
Act is scheduled to terminate on August 31, 1975. 15 U.S.C.
753(g)(1). Section 102 of S. 1849, the extension of the Act
passed by Congress on July 31, 1975, states simply,

Section 4(g) (1) of the Emergency Petroleum
Allocation Act of 1973 is amended by striking out
"August 31, 1975," wherever it appears and inserting
in lieu thereof "March 1, 1976."

Since Congress has recessed until September 3, 1975,
the possibility has arisen that should the President veto the
extension, the veto may be overridden subsequent to the Act's
expiration on August 31, 1975. .

For the reasonsset forth in this memorandum, we conclude
that, as a theoretical legal matter, most of the harm that
could occur during a hiatus between a veto and veto override
could be undone by subsequent retroactive revival of the Act
and regulations issued thereunder. Penalties could not be
assessed, however, for conduct occurring during such a hiatus
and this absence of enfoéorcement power during that period may
serve as an incentive for some, particularly small suppliers
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and local retailers, to "make a killing." Moreover, the
problems involved in retroactively restoring controls and
enforcing such a restoration may be enormous. The resources
do not exist in either FEA or this Department to seek out and
undo each and every action taking advantage of temporary
decontrol. Further, the nature of the products subject to
regulation is such that sales consummated, shipments made or
fuel actually used cannot be reallocated or redirected in all
instances.

These practical problems cannot be avoided if a hiatus
occurs. The hiatus can be avoided, of course, by signing the
bill, under protest, or by congressional action prior to August
31, 1975. With respect to the latter course, Congress could
be reconvened either at the call of the President or at the
call of the Speaker and President pro tempore pursuant to the
terms of the adjournment resolution of July 19, 1975, a copy
of which is attached. :

REVIVAL

Should an override occur after August 31, it is our view
that S. 1849, which would then become law, would revive the
Act and the regulatory authority thereunder. As stated in
Kersten v. United States, 161 F.2d 337 (10th Cir. 1947), which
dealt with revival of the Emergency Price Control Act of 1942,

Congress may revive or extend an Act by any
form of words which makes clear its intention so to
do. -

161 F.2d at 338. See also, Woods v. Cobleigh, 75 F. Supp.
125 (D. N.H. 1947). Congress' language in this case and its
passage of the bill prior to the date of expiration of the
Act render unmistakeable its intent to continue the Act's
effectiveness until March of 1976. 1/ It appears equally
clear that the regulation in effect on August 31, 1975, was
intended to continue. Thus both the Act and its regulations
would be revived by operation of the Congressional override.

RETROACTIVITY

From the nature of the extension provision (amendment

1/ Section 1 of the Price Control Extension Act of 1946
discussed in Kersten, supra, the section effecting revival,
was in exactly the same form as the provision here at issue.
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of the termination date which was still in the future at

the time the Act was passed) and from the legislative history
concerning the intended interpretation of the Act should a
late override be necessary, see 121 Cong. Rec. H. 7953-H.

7958 (daily ed.), it is evident that Congress intended no hiatus
in regulatory authority. Continuity, in the case of a post
expiration override, would require retroactivity. Thus the
following colloquy occurred on the floor of the House on

July 31, 1975:

Mr. Dingell. Mr. Speaker, I have a question
I would like to direct to the Chairman of the
Committee in light of the comments I have raised.

There is a possibility of a veto of this
extension. If a veto of this legislation does
occur, there is a possibility that there would

. be a hiatus or a brief period during which there
‘would be no authority to enforce the allocation
and price control regulations relating to petroleum
products, to supply relationships, to allocations
and to entitlements.

Mr. Speaker I am satisfied on the basis
of reading the language of S. 1849 that it is
the intent of the Congress that the extension of
the allocation Act included in S. 1849 take effect
immediately and retroactively in the event of a veto
and an override of that veto and that there be no
hiatus or gap during which violations of these
regulations would not be subject to civil sanctions-
Am I correct?

Mr. Staggers. Mr. Speaker, the gentleman is correct.

121 Cong. Rec. H. 7954. (daily ed.) .2/

_2/ Manifestations of legislative intent at the time of
the override, of course, may have a significant bearing on
this question.



EX POST FACTO CLAUSE

In our opinion the courts will endeavor to implement
the Congressional intent that the extension be retroactive
to the extent that such intent can'be carried out without
repugnancy to the Constitution. Irrespective of the intent
of Congress, full retroactivity is not constitutionally
possible. Since Article I, section 9, Clause 3 prohibits
passage of ex post facto laws, criminal sanctions subsequently
imposed for conduct occurring within the hiatus would be
barred. Calder v. Bull, 3 U.S. 386 (1798). Furthermore
despite express congressional intent to the contrary, see
121 Cong. Rec. H. 7984 (daily ed. July 31, 1975) (remarks of
Mr. Dingell), H. 7955 (remarks of Mr. Eckhardt), imposition .
of civil penalties would also be barred. Ex parte Garland,
71 U.S. 333, 373 (1966); Burgess v. Salmon, 97 U.S. 381 (1878)
Cummings v. Missouri, 71 U.S. 277, 320 (1866); Hiss v. Hampton,
338 F. Supp. 1141 (D.D.C. 1972). 3/ 1In our view, the private
treble damage action provided in Section 210(b) of the Economic
- Stabilization Act of 1970, as amended, 12 U.S.C. 1904, note
(incorporated by 15 U.S.C. 754) would not be available.

The ex post facto clause, however, is limited in its
application to retroactive imposition of punishment, see
Calder v. Bull, supra, and retroactive regulatory legislation
is controlled by the substantially more flexible standard of
the due process clause of the fifth amendment. Retroactive
regulatory legislation controlled by the fifth amendment may
take two forms:

3/ Congress may impose disabilities for prior conduct if

"the restriction of the individual comes about as a relevant
incident to a regulation of a present situation, such as the
proper qualifications for a profession." De Veau v. Braisted,
363 U.S. 144, 160 (1960). Thus if the disability has a future
regulatory effect its imposition for prior conduct excapes

ex post facto clause condemnation. However there can be no
future regulatory effect inherent in the imposition of treble
damages for conduct occurring in a unique situation such as

the potential hiatus under discussion. Retroactive punishment,
civil or otherwise, for conduct occurring during the hiatus has
no reasonable bearing upon regulation of conduct once the regu-
latory scheme has been reestablished.

- 4 -
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(1) Attachment of new legal rights, duties or
non-penal, civil liabilities to already
completed transactions and

(2) Prospective redefinition of preexisting
obligations, e.g., declaration that prior
contracts are henceforth unenforceable.

See Hochman, ''"The Supreme Court and the Constitutionality of
Retroactive Legislation," 73 Harv. L. Rev. 692 (1960). 4/

IMPAIRMENT OF CONTRACTS

There is ncw little question concerning Congressional
power to abrogate or redefine contractual obligations
entered into prior to the passage of the legislation. As
stated in Norman v. B&0 R.R., 294 U.S. 240, 307-10 (1935)

Contracts, however express, cannot fetter

the constitutional authority of the Congress.
Contracts may create rights of property, but
when contracts deal with a subject matter

which lies within the control of the Congress,
they have a congenital infirmity. Parties
cannot remove their transactions from the reach
of dominant constitutional power by making
contracts about them. *%*%* The principle is

not limited to the incidential effect of the
exercise by the Congress of its constitutional
authority. There is no constitutional ground
for denying to the Congress the power expressly
to prohibit and invalidate contracts although
previously made, and valid when made, when they
interfere with the carrying out of the policy
it is free to adopt. Id. at 307-310. 5/

4/ The specific constitutional prohibition against impair-
ment of contract rights, Art. I, Section 10, applies only to
the states, not the federal government.

5/ In reaching this decision, however, the Court recognized

that "[t]lhe Government's own contracts -- the obligations of
the United States ~-- are in a distinct category and demand
separate consideration.'"  Id. at 306. See Lynch v. United

States, 292 U.S. 571 (1934).



The Supreme Court has on numerous occasions upheld the
authority of the government to enact legislation affecting
previously acquired contract rights of individuals. Thus,
in Louisville & N.R.R. v. Mottley, 219 U.S. 467 (1911),
the Court held that a lifetime pass for tramnsportation
issued in settlement of a tort claim was no longer valid
in light of subsequent legislation which prohibited the
furnishing of railroad transportation for other than the
regular rate paid in cash. The Court reasoned:

The agreement between the railroad company

and the Mottleys must necessarily be regarded

as having been made subject to the possibility
that, at some future time, Congress might so
exert its whole constitutional power in regulat-~
ing interstate commerce as to render that agree-
ment unenforceable or to impair its value. That
the exercise of such power may be hampered or
restricted to any extent by contracts previously
made between individuals or corporations, is
inconceivable. The framers of the Constitution
never intended any such state of things to
exist. [219 U.S. at 482.]

In Fleming v. Rhodes, 331 U.S. 100 (1947), the Court up-
held a post revival injunction against enforcement of
eviction orders secured in state courts after the expiration
of the Emergency Price Control Act of 1942 and prior to the
Price Control Extension Act of 1946, stating:

Federal regulation of future action based upon
rights previously acquired by the person regu-
lated is not prohibited by the Constitution.

So long as the Constitution authorizes the
subsequently enacted legislation, the fact that
its provisions limit or interfere with pre-
viously acquired rights does not condemn it.
Immunity from federal regulation is not gained
through forehanded contracts. Were it other-
wise the paramount powers of Congress could be

nullified by "prophetic discernment." [331 U.S.
at 107.]
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Another line of cases, upholding the renegotiation of
excessive profits under war contracts and sub-contracts,
is also apposite here. In Lichter v. United States, 334 U.S.
742 (1948), the Supreme Court held that Congress could apply
the renegotiation process to private contracts between a
government contractor and its sub-contractors that had been
entered into prior to the passage of the legislation. In
many lower court cases, subsequent to that decision, the
right of Congress to recover excessive profits on the govern-
ment's own contracts was also upheld as to pre-existing con-
tracts against claims that such retroactive application was a
deprivation of due process under the Fifth Amendment. See
Blanchard Machine Co. v. Reconstruction Finance Corporation,
177 ¥. 24 727, 729 (D.C. Cir. 1949); Ring Construction Corp.
v. Secretary of War, 178 F. 2d 714, 716 (D.C. Cir. 1949),
cert denied, 339 U.S. 943. The Sixth Circuit, in arriving
at this conclusion stated, "It is settled law that the retro-
active reach of a statute may constitutionally cover property
rights that have wested **%* and also may cover payments
already received.'" Howell Electric Motors Co. v. United States,
. 172 F. 2d 953, 954 (6th Cir. 1949).




LEGAL LIABILITY FOR PRE-OVERRIDE CONDUCT

Completed preenactment transactions can also be consti-
tutionally reordered. Cf. Howell Electric Motor Co., supra.
While each case must be judged on its own facts to determine
whether retroactive liability for previously uncontrolled
conduct would be so harsh and oppressive as to transgress
the constitutional limitation, preenactment notice of the
intended retroactive effect of pending legislation has been
held to be an important factor. See First National Bank in
Dallas v. United States, 420 F.2d 725 (Ct. Cl. 1970). As
there stated, widespread and effective notice is not the
"stuff of which denial of due process cases are made." 1In
the legislative history cited above, Congress has made clear
its intention that there should be no hiatus in regulatory
enforcement of the Emergency Petroleum Allocation Act and
that should a late override be necessary it is the intent of
the Congress that the revived statute be retroactively
applied. Notice could be heightened by inclusion in the
President's veto message of his understanding that should
an override occur the Act would be revived retroactively and
of his intention to act under it to undo any improper
transactions occurring in the hiatus. A similar statement
by the Federal Energy Administration would have a comparable
effect, : N

Furthermore, retroactivity of S. 1849, far from being
a mere unreasonable embellishment, is necessary in the Con-
gressional scheme for the same reasons which motivated
retroactivity of the interest equalization tax in First
National Bank, supra, i.e., were the bill to become law
without retroactive effect, a premium would be placed upon
consummation of 'covered" transactions during the hiatus.
See First National Bank, supra, 420 F.2d at 730-31. 1In light
of the factual circumstances which would surround enactment
of retroactive controls by means of a late Congressional
override and if adequate notice of retroactivity is on the
public record prior to enactment, it would appear that
unfairness to and surprise of private parties in this case
would be at a minimum and that Congress' constitutional
power would consequently be maximized.




PRACTICAL DIFFICULTIES POSED BY A HIATUS

The regulations under the Emergency Petroleum Alloca-
tion Act constitute a complex of allocation, pricing, and
equalization mechanisms designed simultaneously to hold
down economy-wide inflation, increase production, and
ensure equitable individual allocation and pricing. See
attached affidavit. Examples of major potential distor-
tions which could arise as the result of interim decontrol
include disposal of supplies at uncontrolled prices leaving
no supplies remaining to be allocated when controls resume,
(it is not a violation of the regulations not to have a
product to allocate), quick sales at greatly inflated
prices, particularly of products such as propane where
increased price will not have a great effect on demand,
and the forming of new supply relationships.

While it may be in the perceived interest of the
larger oil companies to refrain from egregious practices
which,if reported, could influence congressional override
votes, it is unlikely that such pressures will influence
small independents. Furthermore, the situation is compli-
cated for all companies by the possibility of stockholder
derivative suits should the companies fail to legally
maximize profits.6/

Given (1) the broad constitutional power of Congress
both to impair contracts and to regulate present conduct
and obligations on the basis of prior conduct (sales or
receipts) discussed above, (2) the context in which enact-
ment of §. 1849 would occur, indicating congressional
intent to make the President's regulatory power retroactive
to the full extent of its power and, (3) the extremely
broad regulatory authority which has been given to the
President by the Act, it is our view, based on our research
in the time available,that,in theory, the Act if revived
would probably provide power largely equal to the prior

6/ Certain existing contractual arrangements may call for
changes to be triggered by decontrol.

-9 -



mischief which it would confront, i.e., wrongs occurring
during the hiatus could, on a theoretical level at least,
probably be set right. To the extent that new supply re-
lationships have been acquired by contract, those contracts
could be abrogated and pre-~hiatus relationships could be
restored by regulations. To the extent that completed
transactions during the hiatus resulted in misallocations,

and to the extent that these misallocations were traceable, it
appears that the FEA either has present authority or could by
new regulation be given authority to order the recipient to
become a supplier of those who were supposed to receive the
allocations. Alternatively, in theory, supplies otherwise to
be allocated to the recipient of the misallocation might be
able to be diverted to those to whom the original oil should
have gone, future intake by the improper recipient might be
restricted, or an adjustment in the inventory of the seller
might be ordered. With regard to pricing violations, under
the theory advanced in First National Bank, supra, and Howell
Electric Motor Co., supra, the private cause of action other-
wise available under the Act might retroactively become avail-
able for compensation for excessive charges during the hiatus.
Alternatively a refund apparently could be ordered or a re-
duced price to the harmed customer could be ordered until the
excessive charge is returned.

Such theoretical legal power, however, is by no means
the same thing as the ability to apply that power in the myriad
of complex and discrete transactions which potentially could
take place during the hiatus. 1In fact, many transactions may
not be able to be traced; marginal service stations could be
irreparably injured; oil could be transferred and burned.
While FEA could endeavor to resolve ad hoc individual situations,
the magnitude of the problem will be simply overwhelming.
Furthermore, even if every interim transaction were traced and
solutions were found which fit the transaction involved, there
is some danger that compliance would be litigated every step
of the way. In sum, for any individual case it appears to us
a solution could in time be found, but in light of the magnitude
of the problem which will arise and the time lag which will be

- 10 -



involved in remedying it, it appears that FEA will simply not
be equal to the task and that by and large harm done in the
hiatus will go largely unremedied.

/%%

Mary C Lawton
Actlng Assistant Attorney General
Office of Legal Counsel
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. Harold B, Dondis, of the bar of the Supreme ‘Judicial Court

of Massachusetts, pro hac vice, by special leave of court, with whom William

R. Connole, was on the brief for petitioners in No. 75-1202
and 75-1282, Ernest C, Baynard, III, alsc entered an appearance
for all petitionezs. .

Prancis X. Bellottl, Attorney General of Massachusetts,
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for petitioners in No. 75-~1281. William R. Connole, entered an .
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Trwin Goldbloom, Deputy Assistant Attorney General, with
whom Rex E. Lee, Assistant Attorney General and Barrie L. Goldstein,
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Nos. 75~1202, 1206, 1281, 1282 - Commonwealth of Massachusetts
' v. Simon

-

TAMM, Circuit Judge: 1In these'consolidated appeals,'

plaintiffs~appellants Commonwealth of Massachusetts, et al.
seek to overturn the imposition of license fees for importa-
tion of oil and petroleum products as requlred by certain
Proclamations of Presxdent Ford and former President Nixon
and as implemented throggh regulations adopted by the Federal
Enexrgy Administration (FEA). Appellants assert that the .
‘challenged presidential actions were ﬁeyond their claimgd
statutory authority undér 19 u.s.c. § 1862(b) (1970) and
that the Proclamation and regulations in question were .
apromulgated without adherence to certain procedural prerequi-
sites. We hold today that the executive is wathout sub- |

stantive authorlty to impose license fees of the magnxtude

N .;‘c -

at issue here. ' , ) - e

I. Factual Bacﬁground

The operative statute, 19 u.s.c. § 1862(b) ,(1970},

authorizes the President to _ b

take such action, and for such time, as he
deems necessary to adjust the importd of {an]
article and its derivatives so that . . .
imports [of such article] will not so threaten
to impair the national security.

A. The Eisenhower and Nixon Programs
The program under which the challenged fees were imposéd_
was initiated in 1959 by President Eisenhower ﬁnder his section
- 1862(b) authority in Presidential Proclamation 3279. See

19 U.85.C. § 1862 note, The so-called Mandatory 0il Import

- Program (MOIP) was based on a determination that foreign
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petroleum waglbeing imported into the United States in

such quantities and at such.low costs as to £hreaten to

impair national security by inhibiting the development

of domestic production and- refinery capacity. Prﬁclamation.

3279 required eéch petroléum imﬁorfer to securé a license,

divided the country into five districts, and established an

,impoit quofa for eacﬁ district. The Secretary of Inteiior‘

was directed to allocate the gquota aﬁbng individuals with

an existing refining capacity or import history. Although

gubsequently amended .twenty~five times,g/the MOIP guota. system

.'remainéd in effect from 1959 to May 1, 1973. ‘ ‘
Proclamation 4210, effective May 1, 1973, announced by

formgr President Nixon, inaugerated a rad}éaiichagge in the

system. See 19 U.S.C;A. § 1862 annot.; Bé}éed. Reéi-10725 (1973).

Under this new plan, the quqfa system was abolishéa, Instead,

the issuance of import 1icénses was conditioned on a schedule

of license fees to be phased in during thétperiod May 1, 1973

through November 1, 1975.2/ The impagt of"the feé'sYstem

, was teﬁpéréa by a provision that allowed fee-free imports

up to a person's previous quota allocation; these feé-free

allocations were to be phased out gradually until 1980,

when license fees would be required on all imports covered

under the Proclamation. Finally, Proclamation 4210 abolished

the tariff on petroleum. Proc. 4210 § 1l6.
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B. The Ford Plan
Section 1862 (b) authorizes presidential action only

after receipﬁ of advice from the Secretary of the Treasury
that an article is being imported in quantities or under cir-
cumstances as to threaten to impair the national security.

The Secretary ﬁay not tr;nsmit'such advice tb the President
under this section until he has made an appropriate ihves£i~.
gation(to @etermine the effects on national security, during
which he must consult_ﬁith the Secretarieé of Defense and

, 4/ A
Commerce and pther gggrppriate officers.” Finally, the *

. Trade Act of 1974, 88 Stat. 1978, effective January 3, 1975,
amended section 1862(b) to include the provision that "[tlhe
Secretary shall, if it is appropriateiandgaé%er geasonable
notice, hold public hearings or otherWis;“éffoxdﬁkﬁgergsted
parties an 6pportunity to present information and g@vice
relevant to such investigati%n.” ) '

On January 4, 1975, the day after tﬁe\* amendment beéame
effective, Secretary of the Treasury, William E. Simon,
undertook an investigation to determine éhether the current
levelef petroleum imports threatened national security. In
a letter delegating ﬁhe invastigation to Assistant Secretary

David R. MacDonald, Secretary Simon stated:

, In my judgment, national security interests
require that the procedures reguiring public
notice and opportunity for public comment or
hearings . . .. not be followed in this case. I
further find that it would be inappropriate to

M)




hold public hearings, or otherwise afford in-
“terested parties an opportunity to present
information and advice relevant to the investi-
gation as provided by Section 232, as amended
by the Trade Act of 1974.

J.A. 66.

Thereafter, commentS'were salicited from- the Departments
of State, Defénse, Interior, Commerce &nd Labor, the Council
of Economic Advisors, and the Federal Enerqgy Administration.?/

On January_14, 1975, Secretary Simon reported as the result

of his investigation that petroleum products were “"being

imported into the United Stétes in such quantities as to
threaten to impair the national security" and recommended
that

appropriate action be taken to reduce imports
‘of crude o0il, principal crude oil derivatives and
products, and related products derived from-natural
'~ gas and coal tar into the United States, to promote
" a lessened reliance upon such imports, to reduce
the payments outflow and to create incentives for
the use of alternative sources of energy to such
imports. I understand that a Presidential Proclama=- -
tion pursuant to [section 1862(b)}] is being drafted
by the Federal Energy Administration Consistent with
these recommendations.

A.44. N - | a

OAVJanuary 23, 1975, President Ford signed Proclamation
No. 4341 which provided for a sighificant increase in the
license fees initially imposed by former President Nixon.
First, the fee schedule announced in 1973 was accelerated to
their maximum levels of $0.21 per barrel on importeﬁ.crude
oil and $0.63 per barrel oﬁ pétroleum products. Second,

Proclamation 4341 imposed supplemental fees of $3 per barrel

on imported crude oil and $1.20 per barrel on petroleum




products. The supplemental fee on crude oil was to be
instituted in three monthly dollar steps from February
to April, while the petroleum products fee was to be
added in March and April, 1975.§/ |

On January 27, 1975, plaintiffs~appellants filed suit
in district court. Plaintiffs, including eight states and
their govefﬁors,Z/ﬁen utility'companies,gfahd one member
-of CGngress,9 asserted that'the fees imposed by Presidents
Nixon and Ford in Ptgclamation; 4210 and 4341 exceeded
thelr authority under 19 U.S.C. § 1862(b), that the Secretary

of the Treasury failed to comply with the procedural require-

| ments of that section, and that the government had failed
to file a required envxronmental impact statement.

In a February 21st Order, the district court'?ound
, jdrisdiction under 28 U.S.C.Ess 1331 and 1340 and rejected .
the contention that thegacﬁign waslbarreé by the T;x Anti-
Injunction Act, 26 ?.S.C; § 7421 (1970),'8A}th;u§h finding
that appellants would suffer'irreparable injury by the
implementation of the program, the court refused to grant
injunctive relief. The court foun& that the scope of presi-
dentigl authority under section 1862(b) encompassed the
power to impose license . fees, "a reguiatory measure enacted
for the protection of national security." J.A. 290. The
court also held that the Secretary of the Treasury had
fulfilled the procedural requirements of section 1862 (b) and |
that the failufe to file an environmental impact statement T

-t
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was excuséa by an “"emergency situation." J.A. 293, Fina}
judgment was entereé on March 11, 1975’19/ and this appeal
followed. On February 2?, 1975, appellants also filed,
pursuant to l§ U.S.C. § 766(4i) (2)(A), a Petition for Review
of émergenéy regulations promulgated by the Federal Energy
Administration_to implement the Ford supplemental fee program.
See 40 Fed. Reg. 10437 (1975). In hoth appeals, now eqnsoli~
dated, appellants renew the contentions made to the district
court. ™ B/ '

II. Merits

There is no.controversy over the need for action to

" extricate this country from its increasingly dangerous de-

pendence on foreign petroleum. Spendiag on.foreign 0il has
incraased from $2.7 billion in 1970 fo‘aboét $24 Billion in‘
1975} J.A. 187. 1In 1973, the United Séates was Subjéctéé to
an oil embargo with disasﬁerbus economic consequences. As

the district court stated: “The grave neceFSLty of decreasing
our dependence on forelgn oil, and developlng ocur own domestic

1ndustry,an§ alternative sources of energy*was and is a

- matter of primary ngtional importance.” J.A. 288-89.

Appellants do not challenge tﬁe Presidents® findings
in this area but argue that the license fee program insti-
tuted by Presidents Nixon and Ford were beyond their statutory
authority under section 1862(b). Pointing to the étatutory

directive to "adjust imports", they assert that the legis-

lative intent behind this provision was to grant éuthority to




impose only direct import controls, such as quotas. Further,

appellants rely heavily on the recent Supreme Court decisions

in National Cable Television Association, Inc. v. United States,

415 U.S. 336 (1974) and FPC v. New England Power Co., 415 U.S.

345 (1974), arguing both that authority to impose license fees
may not be implied without a clear statutory directive and
that the statute should be interpreted to exclude such power
to avoid constituting an unconstitutional delegatlon.

The Government and the President point to the statutory
mandate to the President to "take such action ... as he deems
necessary” as evidencing the broad grant of authority in
section 1862(b). This national security authority, they
opine, encompasses both indirect and dlrect methods of ad-

.\
justing imports, and thus would 1nc1ude the 11cense fee pro-
gram. The district court upheld the program, flndlng it
' one of a number of possible actions covered 1n

the non-defined phrase "to adjust imports"™ con-

tained in [section 1862(b)] and that the program

including the fee is a regulatory measure enacted

for the protection of national security. Certainly,

if the term includes gquotas and even.a conmplete

embargo, as plaintiffs admit, it can responsibly

be interpreted to include imports subject to fees,

however steep. .

J.A. 290.

We must disagree and instead conclude that section
1862 (b) does not authorize these fees. We reach this con-
clusion after studying the consistently éxplicit, well~-de~

fined manner in which Congress has delegated control over ~
) 5

*



foreign fradé and tariffs; the Government's constrﬁction of
secticn 1862 (b) would be an anomalous departure from that
approach. We also find support for appellant's position
in the legislative history of.section 1862(b), both during'
its original passage in 1955 and its reenactment in 1962.
Finally, recent Supreme Court pfonouncements mitigate against
the expansive statuéory constrﬁction'advancéa by the Govern-.
ment." | . |
A

Section 1862(b) was originally-enacted in the Trade
Agreéﬁents Extension Act of'1955 and is currently contained
within the Trade Expansion Aét of 1962. ng pufpose of
both these bills was to assist thié coq9£fyfs eionomic
dévelopmént through stimulation and éxpé;sion of foreign
trgde. See, e.g., 19 U.$;§. § 1801 (1970). The statutes
represent the most reéent'solution to a political struggle
which has continued throughout our ﬁisﬁbéy"-- whether United
Stafes t{ade policy should be uﬁilized Eo increase foreign
markets or to protect domesticlindustry. The arena for
this debate over.trade policy, the "lifeblood of our nation",
has been Congress, and the 1955 and 1962 Acts, along with
. the Tradé Reform Act‘of*1974 all represent accomodations

of varying interests arrayed cn both sides of the issue.

See generally Metzger United States Foreign Trade: Past,

-

Present, and Future, 6 Vill.L.Rev 503 (196l1).

5
e
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- effectuate those agreements within specified limits.

o

The mechanism to effectuate the policy contained in
all these statutes is the.reduction of barriersrthrough recipro-
cal trade agreements between the United States and its trading
partners. Siﬁca, naturally, Congress could not as a body
conduct barrier«reduction'negotiations, that,authofity was
delegated to the Présidgnt within congressionally—defined"
limits and made subject to well-established safeguards.. §gg.;
e.g., 108 Cong. Rec. 19867 (1962) (statement of Senator
Humphtey).

For example, section 201 of the 1962 Act, 19 U.S.C.

' § 1821 authorized the President to enter into agreements

to ease restrictions which unduly burdened the'foieign trade
of the United States and mdaify existing reé;rictiéng to
’ " 12/ ..

————

’ Similarly, section 122 of the Trade Reform Act of 1974, 19

U.8.C. § 2132 delegates to the President poyer ¥o meet

balance~of-payments emergencies with duty suf%harges, quotas,

or both for a 150 day period. In fact, weaﬁay génaralize

- from our examination of the myriad of trade provisions that

congreésional delegations have been narrow and explicit in
order to effectuate well-defined goals. See, e.g., 19 U.S.C.
§§ 1901, 1981 (injuries to domestic injuries); id. §§ 2251,
2253 (import relief for threatened domestic injuries); id.
§ 13Si (modify duties within limitations 6f 50% of existing N

,:,.
&



tariff rates.unéer reciprocal trade agreéments). See also

Consumers Union of United States, Inc. v. Kissinger, 506 |

¥F.2d 136, 141~-43 (D.C.Cir. 1974), cert. denied, U.S.
(1975).

Pitted agalnst this scheme, the Government interpreta-’
tion of section 1862 (b} would represent an anomalous dele-
gation of almqst unbri&led discretigp and authority in the
tariff area. The Government has invoked this section Qs
authorizing executive abolition of a tariff, see Proc. 4210;
ggggg, and as conveyinq power to impose fees which would
double the revenues collected from tariffs by the United
States.%g/ Moreover, the number of ‘articles potentially
covered under the umbrella of ”qationgl«s;purityﬂdﬁs great.
Ugéer theée circumstances, such a massive assertion of
executive authority in an axea so thoroughly occupied by
Congress requires careful scrﬁtiny on our*part to ascertain
the extent of the legislative delegation. )

. E - B .

‘The éredecessor to section 1862(b) was first enacted
in the Trade Agreements Extension Act of 1955, 69 Stat. 162.
The problem which 6riginally prompted the drafting of such
a provision was pétroleqm, which was being imported in such
amounts as to ﬁhreaten domestic production. A woluntary

program initiated by President Eisenhower in 1954 did not

produce the desired reduction of imports. g
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Once the‘Seﬁate turned to the probiém, howevet, its in-
quiry was not‘confingd to getrdleum, nor was the eventual draft-
ing of a generalized provision preordained. As the Sénate
Committee Repoxrt on the frade Extension acg makes clear:

. The committee had before it several proposals

dealing with specific commodities, namely petroleum,
~fluorspar, lead, and zinc., 1In lieu of specific
action on each of these the committee adopted an
amendment which specifies that the Director of the
Office of Defense Mobilization shall report to the
President when he has reason to believe that imports
of a commodity are entering the-United States in

such quantities as to threaten to impair the national
security; and that the President, if he finds a threat
to the national security exists, shall take whatever
action is necessary to adjust imports to a level that
will not threaten to impair the national security..

-

S. Rep. No. 232, 84th Cong., lst Sess. 4 (1955). . Remarks on the’
floor bring the history of the section into clearer focus;
. ~
rather than engaging in. the potentially qc%imonoqf process of
seléctinq which commodities deserved protection undex the
‘guise of national security aﬁd establishing quotas for
‘each, a geneialized,amendment was adopted. See 101 Cong.
0 s L
Rec. 5298 (1955) (statement of Senator Barkley); id. at
5297~98 (statements of Senators»Flanderstgnd Byrd). That
the in¥ended scope of the section was limited to direct
controls is brought out in a colloguy between Senator
Saltonstall and Senator Byrd, the Chairman of the Committee
which Produced the bill:
MR. SALTONSTALL. This is the final question
I should like to address to the Senator. The pro-
blem of o0il imports is taken care of in the last
section of the bill. This gives the opportunity to
the President to adjust imports, under restrictive
conditions or quotas, after a report by the Director

of Defense Mobilization, and after a separate inde=- .
. pendent investigation by the President if he believes

T
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the national security*is being affected.

MR. BYRD. That is correct, except the amend-
ment applies to all commodities; it applies not only
to o0il, but to all commodities.

MR. SALTONSTALL. It applies to all commodities,
does it? , o '

~ MR. BYRD. Yes. In other words, it puts other
commodities on the same basis as .agricultural com-
modities. It simply leaves to the President the
power, in his discretion, to decide whether to im-
pose a quota or to reduce the imports.

Id. at 5297.. (emphaSLS supplied)

The Government points to two statements from the same
1955 Senate floor debate as establishing that the intent .
behind the National Security Section was to give the Presi-
dent broad authority,‘including the power to impoée license
fees.f Senator Bennett of Utah is quoted as saying:

As I understand the bill, the @DM will have
at their command the entire scope of tariffs, quotas,
. restrictions, stockplllng, and any other variation of
these programs in order to protect a particular in-
dustry, and to meet its particular needs.

N -
L
N

Id. at 5588. When placed in context, however: this state-
ment offers no shpport for the Government’'s position. It
was. made to point out that.the Senator's home-state of Utah's
protgctidh of fluorspar would be well p;Qtected and clearly
- was made in reference to the entire bill and other existing
laws. See, e.g., 50 U.S.C. §§ 98 et seq. (stockpiling); 19
U.S.C. §§ 1336, 1338, 1351 (tariff adjustments).

The second statement the Government offers appears

more relevant. Senator Millikin, the ranking minority

»

—
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member of the committee which considered the bill, stated
that the provision

grants to the. President authority to take whatever

. action he deems necessary to adjust imports if they

should threaten to impair the national security. He

may use tariffs, gquotas, import taxes, or other

methods of import restriction.
101 Cong. Rec. at 5299, At fixst blush, this passage would
directly support the Gévernment's Position; several factors,
however,'blu: its probative'vélué., First, the statement was
made in the éoﬁewhat éelf-servin§ posture of a revelation by
Senator Millikin, as'representative~of Coloradg which was a
gajci‘subplier of coal and pétroleum,rthat it "was of
considerable importance ... that this amen@menf proVide én
adequate vehlcle for assistance to [suah] 1ndustr1es esa
[and that he was] conv1nced that the proposal can and will
work." Id. Second is our normal reluctance to attach over-

riding weight to statements of indlvzdual legislators during

&
floor debates. See, e.g., United States 3. Int'l Union of

United Apto., Aircraft and Agr. Implement Workers of America,

352 U.s. 567 (1957); Banco Nacional de Cuba v. Farr, 383

F.2d4 166 (24 Cir. 1967), cert. denied, 390 U.S. 956 (1968};

compare Portland Cement Ass'n v Ruckelshaus, 486 F.2d 375

(D.C.Cir. 1973) (statement of sponsors entitled to weight).
The third factor is our recognition that the Senator's

statement is inconsistent with all of the other legislative

-

history recounted above. 5 -

[
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Plaintiffs advance the Conference Report on the 1955 -
Act to counter any inference drawn from Senator Millikin's
statement. Referring to the provision, the Conferees stated
it .is not intended to, and does not, .
diminish or impair any authority the
President may have under other law.
Conf. Rep. No. 745, 84th Cong. lst Sess. 6 (1955). Plain-
tiffs argue plausibly that for that conference statement to

have content, section 1862(b) cannot grant the expansive

authority the Government claims. They conclude by invoking

‘the rule that committee reports are generally accoréed greaterxr

-

weight than. individual statements by legislators. See,

e.q., Housing Authority of City of Omaha, Neb. v. United States

Housing Authority, 468 F.2d 1 (8th Cir. 1972), cert. denied,

410ﬁU.S. 927 (1973); American Airlines, }nc..g:.égg, 365
F.24 939 (D.C.Cir, 1966). )

“We find both sides’ dgguments probative, neither dis?
positive. While recognizing that sponqorsj“ségtemepts must

be accorded weight, see, e.g., National Woodwork Manufacturers

Ass'n v. NLRB, 386 U.S. 612 (1967); Citfﬂgg New York v.

"Train, 494 F.2d4 1033 (b.C.Cir. 1974), aff'd, 420 u.S. 53

(1975); Portland Cement Ass'n v. Ruckelshaus, supra, we

also recognize that the statements of Senators Millikin and
Byrd point in opposite directions. In light of all factors,
we must conclude that the single floor statement the Govern-—

ment may justifiably rely upon is a woefully slender reed to

support its construction of the statute. ﬁ"




That ccnclusi&n is buttressed by turning to the
1egislativ§ histo%y behind the Trade Expansion Act of 1962,
76 Stat. 872, the Act of which section 1862(b) is actu-
ally a part. ' The Government asserts that section 1862(b)
was 1nc1uded in the revision E“_ forma. Govt. Br. at 15
n.2. While no mention is made in the Senaﬁe Committee
Report of the section or its intended scope, S. Rep. No.
2059, 87th Cong., 24 Sess. {1962),‘we believe that the
intent of this_Congress is indeed relevant, especially in
light of another provision considered and rejected.

The Senate\?inanée Committee had added to the 1962
bill a proposed section 353:

“

Notwithstanding any other 9ravxslon Gf law,

x the President may, when he finds it in the National
interest, proclaim with respect to any article im-
ported into the United States --

(1) the increase of any existing duty on such
article to such rate as he finds necessary,

{(2) the imposition of a duty on such article
(if it is not otherwise subject tosduty) at such rate
ag he finds necessary, and

(3) the imposition of such other import restric-

: tlons as he finds necessary. ~
108 C “ggg; Rec. 19875 (1962). Quite simply, the proposal
explicitly gave the President the'same authérity he claims’
derives implicitly from section 1862(b). Senator Holland
baldly stafed that section 353 "is a very great departure

from anything that the Congress has ever done before by

way of granting power to the Executive in the field of
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trade.” 1Id4.”  The provision passed the Senate, but was

deleted in conference. Explaining its removal, Senator
Byrd, Chairman of the sponsoring Senate Finance Committee
stated: ‘ \' »

Section 353 was a sword which would cut two
ways: First, one problem was that there was no
procedure prescribed for ascertaining the facts and
second, the other problem was that the Congress did
not retain the same opportunity for review as the
other sections of the bill provide.

Id. at 22182.
Two conclusions, equally devastating to the Government'
position, .can be drawn. The fact that the proposal was '

introduced at all yields the inference that Congress be-

~

lieved that no other provision of the Acdt conferred that
., -

> . -

authority. See, e.g., United States v. Carter, 311 F.2d.

934 (6th Cir.), cert. dented, 373 U.S. 915 (1963); Fisher

Flouring Mills Co. v. United States, 270 F.2d 27 (9th Cir.

1958). We also must conclude that Conéééss‘ eventual rejec-
tion of the provision indicates that ii did not desire to ‘
confer éhis authérity and discretion upon the President.
This reading of the intent of the 1962 Congreés, couple
with the lack of étrong evidence to the contrary concerning
‘the 1955 Congress, mandate the conclusion that the President .
' _dqes‘not currently possess the authority to impose iﬁdirect

controls. We note that recently the-Custoﬁs Court reached

the same conclusion regarding the legislative history behind
: « ; ‘ g -

section 1862(b). Yoshida International, Inc. v. United '

S e, X - B et e et et e e e Teges e n oL D
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States, 378 F. Supp. 1155, 1166 (Cust. Ct. 1974).
We have examined the cases the Government has cited to
us interpieting section 1862 (b) and.fiﬂdAthat none dictate

an opposite_conclusioﬁ. Both Texas American Asphalt Cbrp.

v. Walker, 177 F. Supp. 315, 326 (S.D, Tex. 1959) and

Pancoastal Petroleum, Ltd. v. Udall, 348 F.2d 805 (D.C.

Cir. ;965) dealt with .challenges to particular quota allo-
cations under MOIP; both upheld the President's discreticﬁ
. in establishing the mechaniém by which direct controls

Qere to be adﬁinistered. ‘Neither provides any suppo}t

for the proposition that section 1862(b) conveys power to
impbée indirect controls., 1In this'regaﬁér-Juége McGowan's
description of section 1862 (b) inACoﬁsuﬁeré Unfon of United

>

States, Inc. v. Kissinger, supra, 506 F.2d at 142-(emphasis

supplied, footnote omittéa), is particularly aprépos:"

action shall be taken "to adjust the

imports" of the article in gquestion,

which means that-the article may by

regulation be excluded from entry or
. withdrawal from warehouse,

Finally, we have examined the present Congress'
regsponse to the President's actions. Congress paésed
‘a bill suspending fdf a pinety day period the imposition
of the supplemental fees, which President Ford vetoed.
However, we cannot interpret.this conduct,'oﬁviously'meant
to preserve the status qud, as acquiescence to the presi=

dential assertion of authority. C£. Federal Maritime ¥

el
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Commission v. DeSmédt, 366 F.2d 464 (24 Cir.), cert. denied,

385 U.8. 974 (1966); Brennan v. Midwestern United Life.Insur~

ance Co., 259 F. Supp. 673 (N.D. Ind. 1966). As_the Commit~

tee Report makes clear:

The Committee has been informed that a suit has
been instituted to .test the validity of the President’s
action ... . . The Committee does not intend that
its action in reporting out H.R. 1767 ... should af-
fect in one way or another the determination in this
suit ... on the merits of issues relating to the
scope of Presidential authority or the validity of
any particular exercise of that authorlty under
section 232(b) of the Trade Expansion Act of 1962
or any other prov1s1on of law. .

Furthermore, it is not the purpose of this Act
to limit, expand or otherwise alter the authority
delegated to the President under Section 232 of the
Trade Expansion Act of 1962, as amended. Nor is it
the purpose of this Act to confirm_or ratify that
the President, purportedly actlng undexr the authority
of the national security provision of Section 232
. - of the Trade Expansion Act, as amendad, either with or
~  without publlc hearings, has lawfully imposed, or may
1awfully impose, monetary charges, however denominated,
on imports whether by Proclamation or otherwlse.

S. Rep. gg. 94-11, 94th Cong., lst Sess. 7 (1975). See

also H. Rep. No. Sénl, 94th Cong., lst.Se%a, 14-15 (1975).

Similarly, we do not find acquiéscence in the lack of an
v

immediate‘challenge to the Nixon Proclamation in light of the

'cusﬁioning'of its impact by the fee-free provision and the

virtually immediate undercutting of the rationale behind the

. program before its "bite" was felt by the economic events of

1973 and 1974.
c

The conclusioh that section 1862(b) only authorizes

. i ¥
the President to adjust imports through direct methods does
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not in'itself_necessitate invalidétion.of the challenged
licenée fee program. The éreéident has wide discretion in .
establishing the mechéniém and administrative framework for
controls. Within that framework, it would be logical and
consistent with Congress' intent to permit the President.

to imposé license fees o%‘a magnitude to off-set the admini-
strative costs of the'allccation'program. We must there-
fore 1nqu1re whether we may sustain the challenged prcgram

v

on that ground.

The Presgident, in the material accompanying his'1975
State of Union Address, has set forth his interpretation of o
the distinction between a tax, tatiff; and a-fee: .

" All three are charges which can be used to produce
revenue and all three have the effect of reducing
demand. The differences lie in the source af
autEority to levy the change. A tax .must bé levied
*~ by Congress for the purpose of raising domestiec -
revenue. A tariff is a charge against imports and
must also be authorized by the Congress. A fee is
also levied on imported material but may be set for
non-revenue purposes ana need not be Tegislated.

“J.A. 213 (empha31s supplied). We cannot.concur in that ex-

4

pansive assessment of the scoge'df a fee and in fact find
[N LA

it inconsistent with recent Supreﬁe Court holdings in the

area.

In National Cable Television Association, Inc. v. United

States, supra, the Supreme Court rejected a fee purportedly justi-
fiable on the rationale, as the face of the relevant statute

31 U.S.C. § 4B3a apparently authorized, that its assessment

K

was in the public inteérest. The Court distinguished be~

tween a tax, which could be imposed arbitrarily and without




fegard for benéfitsAbestowea; and a fee, which "is incident
to a voluntary act, e.g., a request that a public agency
@ermit an applicant to practice law or medicine_or con-~
struct a'housé or ‘run a broadcast station." 366 U.S. at 340.
The Court found that feesimust‘be related to the benefits
they conferred, and that éllowing an agency to use a public
policy manéate‘to gé Beyond this limitation “éarries an
agency far from its c@stomhry orbit ahd puts it in search

of revenue in the manner of an Appropriations Comnmittee

15/ -
of the House." Id. at 34); accord, FPC v. New England o w
Power Co., supra. . . ' .

We believe that this approach is dispositive, although
the character of the "fee" is different, ofgtge c%gim of the
legifimacy of charges imposed on imporﬁed.ﬁéhroleﬁ;“qndqp
section 1862(b). We have already acknowledged that'ﬁhere
could be an adminiStrgtive gfeg" to cover the costs of
administration. What we havé'here,qhowéﬁér§~js a regulatcry
charge, laid down éyAthe Executive for policy reasons,

carried far from thé‘”customary orbit"’of'; fee into'broad
Vdomains of revenue. Indeed, the oil charges here involved
?ra expected eventually to generate $4.8 billion annually,
more than the entire 1974 United States Customs revenue.
Although a new terminology was devised by President Nixon,
and continued by President Ford, we see no logical or
realistié basis of Aisputing the Tariff Commission's comment

. ‘ 16/ .
that "the new program is substantively a duty system." -




Similarly we f£ind no merit in the President's 1975 statement
'that any charge on 1mports is a fee, as dlstlngulshed from
a tarlff,lf it is "set for non-revenue purposes. From
earl;est days, the tarlff?authorlty given Congress by the
éonstiﬁution has been und;rstood to aﬁply to the "protective
tariff"” Sponéofed by Alexander Hamilton, a measure focused
"not on obtaining tariff revenues but on the 5non~reveﬁue
purpose" of protecting domestic industry against foreign
competition. With some change ih meaning, the oil imﬁo;t
.‘charge\can_also be termed a "protectivé tariff," protective
of national security in cgnditiqns of enormous domestic
demand,'but it is a measure for impositionfpﬂiy by the
legislature or on delegation plainly authofized b;\%ge
legislaturé. As for the concept of an administrative fee
based on "benefit," that has nothlng to do wmth the kind of
charge before us.l7( The history of the kind. of charge
involved has much to do with 6ongressional intent to authorize
executive modxflcatlon, and we are clear é%at a charge for
the privilege of importing is a tariff or duty that Congress
has historically and steadfastly kept for its own determination,
and that none of these carefully limited authorizations for
executive change applles to the case at hand,

In sum, the President's expan51va definition of a

legitimate fee cannot be accepted. We must also conclude -~

-+

that the program instituted by Presidents Nixon and Ford

o

™.



cannot be upheld as a proper license fée. To consider it
as such would'make‘a'travesty of the term. It is, as the
district cédrf foﬁnd; a "regulatory measure”-~ an indirect
control on imports == and thus outside the scope of section
1862 (b) . - \ |
| III. Conclusion

.We think it important to describe precisely the breadth
of our holding. We'ﬁind that in 19 U.S.C. § 1862(b) Congress
only delegaéed authority ﬁo.the President to adjust imports
to~protect national security thrdugh direct mechanismé. Con-
sequently, the two-tier program of license fees initiated by
PreQ1dents Nixon and Ford are beyond the gccpe of their
se?tlon 1862 (b) authorlty and cannot stané. g{ :iy‘this con=~
clﬁsioﬁ, we do not say that Congréss'cannot constifﬁti;ﬁally
delegate, accompanied by aﬁiintelligible standard, such
authority to the President; we merely find that they have
not done so by.thig statute. We reach no c;nclusion on any
~delegation issue raised by the parties."éimilarly, we do
not reach the pfécedural challenges ﬁhat appellants have
raised to the séction 1862 ihVestigation'by defendant Simon,
to the imposifion‘of the program or to theAFEA fegulations.

We recognizé}thét we are overturning an honest attempt-

by the President to flnd a solutlon to a difficult crisis;

at stake is nothing less than our country s economic freedom

-
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and survival. We also realiée that the;jﬁdicial branch was
accused of'stréightjacketing the coordinate branches
of Government in their attempt to alleviate the massive
economic dislocation creafed by another Qravé crisis, the
Great Depression. We do not believe ﬁhat any such criticism
woul&'be justifiable here, The President could have moved'
against this problem on a unilate:alfbasis through direct
controls. Alternativeiy, he could have sought, as he has, ad-
ditional measures Erom Congress. ‘ . | _ 0
More fun&amentally, this casé raises a question about"
the way Gove:nment’should operate when responding to crisis.
Neither thz term "national security“'nor “gm;rgeQFY“ is.a
talisman, the thaumaturgic invoca;ibn'ofiﬁﬁicﬁ sﬁaﬁ%q,iggg
facto, suspend tﬁe normal checks and balances on each branch
of Government. Our laws were not established merely to be
followed only when times.are tranquil. .If?qprfsysteﬁ is to

»

éurvive, we must respond‘tc even £ha most difficult df
problems in a manner consis#ent with‘therliﬁitationé placed
upon the Congress, the President, and the Courts by our
Cénstitution and our laws. We believe we reaffirm that
basic principle today. |

The judgments appealed from in Nos. 75-1281 and 75-1282
are reversed and remanded with instructions to enter appro-
priate‘relief for appellants. The requlations challenged - .
iﬁ'Nbs. 75~1202 and 75—1206.are set aside. o : D

So ordered. e
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FOOTNOTES

1/ The term “"petroleum” as used herein refers to both
crude oil, unflnlshcd ‘0ils {(which encompasses a variety
of refined petroleum pro?ucts) and finished products.

2/ See United States Tariff Comm1351on, World Oil Developments
and U.S. 011 Import Policies, T.C. Publication 632 at 46-48
(1973) (hereinafter Tariff Commission Report). Many of these
modifications, especially in the period 1970-73, were necessary
to meet the gap between domestic supply and demand. As such,
MOIP failed to accomplish its stated objective of reducing
dependence on foreign oil. See generally id. at 42-70.

3/ The fees were to increase during that period from 10.5

to 21 cents/bbl for crude oil, from 52 to 63 cents/bbl for -
motor gasoline and from 15 to 63 cents/bbl for finished ‘
products and unfinished oils. Proc. 4210 §3(a).

4/ The 1nvest1gatlon may be commenced upon \request of

the head of any department or Aacenoy, upon: aopllcatlon of A

an interested party,” or upon the Secreta:y s owmmotion. »
The. Secretary must suktmit his recommendation for action .

or inaction within one year of the receipt of a request for

or the start of an 1nVestlgat10n.

-5/ See 40 Fed. Regq. 4412—4#65.(1975). Substantive responses

were received from all departments except LaboY who wrote
that it could not conduct an appropriate ihvestigation
within the ten day'time limit imposed by Secretary Simon.

6/ Proc. 4341 did not affect the fee-frae qguotas under the
NlXOﬂ-lﬂDOSEG fees, nor the schedule for their elimination.
President Ford also reinstated the tariffs on petroleum
products removed in 1973, but provided that they could be
offset against the supplemental fees.

On February 19, 1975, Congress passed a bill imposing
a 90-day moratorum upon the implementation of Proc. 434l.
H.R. 1767, 94th Cong., 1lst Sess. (1975). On March 4th, -
President Ford vetoecd the bill, but suspended the imposition
of the supplenental fees for two menths. See 121 Cong. Rec.
H. 1403; Proc. 4355, 40 Fed. Feg. 10437 (1975). On April 30th,
he continued the suspension for an additional thirty days.
Proc. 4370, 40 Fed. Reg. 19421 (1975). Finally, on June 1,°
1975, President. Ford imposed the second dollar of the supplemental

fee, Proc. 4377, 40 Fed. Reg. 23429 (1975).




7/ Commonwealth of Massachusetts and Governor Michael S.
Dukakis; State of Connecticut and Governor Ella Grasso;

State of Maine and Governor James.-B. Longliey; State of New
Jersey and Governor Brendan T. Byrne; State of New York and
Governor Hugh Carey; Commonwealth of Pennsylvania and Governor
Milton J. Shapp; State of Rhode Izland and Governoxr Philip W.
Noel; and State of Vermont and Governor Thomas P. Salmon.

The State of Minnesota subsequently intervened as a plaintiff.

8/ Algonguin SNG, Inc., New England Power Co., New Bedford

Gas and Edison Light Co., Cambridge Electric Light Co., Canal
Electric Co., Montaup Electric Co., the Connecticut Light and
Power Co., the Hartford Electric Light Co., Western Massachusetts
Electric nght Co., and Holyoke Water Co.

S/ Representatlve Robert P. Drinan, SJ.

10/ In response a motion by appellants, consented to by the
government, the district court pursuant to Fed. R.Civ. P. 65
ordered that its conc1u31on5, with respect to preliminaxy
relief, constitute the court's final judgment.

-

ll, The one additional issue raised in the “appeal of the
Implementing regulations is apppixants‘ content;gn that the
FEA violated the procedural provisions of:the Federal Energy
Administration Act, 15 U.S.C. §§ 761 et seq. In light’ of our
sonclusion that the President does not possess substantive
power to impose the challenged fees, we do not reach this
question.

12/ Congress also mandate& in this conne@tlon that the
Ffariff Commission was to have an advisory role in the. process
and that President designate an agency to conduct publzc
- hearlngs. 19 u.s.Cc. §§ 1841, 1843.
13/ Proc. 4341 was expected to generate $4.8 billion in
annual revenues. In 1974 total revenues from all tariffs
were $4.3 billion. See White House Fact Sheet at 13, J.A. 170.
J.S. Customs ServiceT"KCtivity Report, Fiscal Year 1974.

14/ Senator Holland opposed the bill. While statements of
opponents normally are no authorative guide to construlng

the statute, see Bauers v. Heisel, 361 F.2d 581 (3xd Cir.
1966), cert. denied, 386 U.S., 1021 (1967), they may some-
times be useful, especially where proponents make no response.
Arizona v. California, 373 U.S. 546 (1963). In this case,

we f£ind Senator Holland's statement relevant in light of the
Eact that his view eventually prevailed.

¥ -
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15 The Court also noted that an assessment is made heavy
the activity in guestion was to be discouraged and that
the levy is "slight if a bounty is to be bestowed" but
concluded that "[s]uch assessments are in the nature of
'taxes' which under our constitutional regime are tradition-
ally levied by Congress." 415 U.S. at 341l. Of course,
assessing fees to discourage activity is the core of the
challenged program. . ' V ’

16/ © . 'The President has created a new mechanism for
" import adjustment called a license fee. - The analysig,

- however, suggests that what Proclamation 4210 does is
substitute a duty system for the quota mechanism of the
Mandatory Oil Import Program, for the license fee has
the incidences of a duty. The name is new and the
administration has been shifted from the Department of.
the Treasury, (U.5.) Customs Service to the Department
of the Interior. WNonetheless, the new program is
sub tantlvely a duty system[.]

-

Tariff Commission Report at 97. . .

s

(l

—
-

-y,
. -
-

%2/“ While there may be a useful concept of a fee based on
benefit" the term would be grossly distorted if stretched
to this case on the ground that if there were no "benefit”
the importer would not pay the charge and consummate the
impoxt, for that kind of stretch would make it &pplicable
to all tariffs and duties. ‘ ¢

18/ Similarly, Section 1862(b) would not allow a President

to suspend duly enacted tariffs such as President Nixon

did in Proclamation 4210. Of course, President Ford reimposed
- the tariffs in Proclamatlon 4341, and no rellef is now
appropriate. ‘ :




ROBB, Circuit Judge, dissenting: The majority

scondludes that what the Presiaent can do directly he cannot .
do indirectiy. On the basis of this conclusion the majority
overturns what it concedes to be "an honest attempt by the
?residént to find a solution to a difficult crisis“" .Since
I cannot agree that the Presmdent has exceeded hlS delegated
authorlty I dlssent. '
As amendeﬁ by the Trade Act of 1974, section 232(b)

of the Trade Expansiocn Act of 1962, l9 U.8.C.A. § 1862(b)
(Supp. 1, Eeb.‘1975), provides that 1£ the Secretary of the
‘Treasurf findS‘thaﬁ an article of commerce is being imported
~into the Uﬁited Stateg so as to threaten to impair the na- |
tional security he shall so advise the Presi&ent,‘ and

the President shall take such action, and for

such time, as he deems necessary to adjust the
imports of such article and its derivatives- so*-

that such imports will not threaten to impair .
the national security, unless the President
determines that the article is not being im-

ported into the United States in such guanti~

ties or under such circumstances as to threaten

to impair the national securlty. -

The majorltg holds that under this statuteﬂCongresé delegated
.to the President only the auﬁhority "to adjust imgorté to pro-
tect national security through direct mechanisms”. This means,
presumably, that in the interest of naiional security the Presi-
dent can use "direct mechanisms", such as guotas, to adjust im-
porﬁs by placing restrictions or even a complete embargo on

foreign“oil imports} but he cahnot achieve the same result by

-

means of indirect mechanisms, such as import license fees. I
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cannot find any suéh distinction in thé»statute. The statute

authorizes the President to "take such action . . . as he

deems neceséa:y to adjust . . . imports”, without purporting

to limit in any way the kind of action available to the Presi-
dent. Admittedly, quotas have a direct effect on'imports,

whereas license fees have an indirect effedt., But bath affect

1 .
imports, and I cannot see how the plain and broad language of

section 232(b) can be read to limit the President to the use

~

of one or the other. .
The majority rests its holding on three grounds: (l)'
that the broad Presidential power exercised here is unprecedented

in thevhistary of foreign trade regulation; (2} that the legis-

’lative history of section 232 does not support the government's

position; and (3) that two reqeht Supreme Court decisions mili~
tate against the governmént's position. *A;,to the first ground:
how;ver guarded Congress may have been in the past in déiegating
to the President the power'%o regulate foreign commerce, section
232 is a plain délegation of‘bfoad power where ‘national security
interests are invo;ﬁed. As to the secoﬁd, Eﬁe legislative his-
tory of section 232 is hopelessly ambiguoué and inconclusive.

In my opinion the floor debates do not provide an adequate founda=-
tion for a restrictive reading of section 232. Finally, the tﬁo
Supreme Court decisions cited by the majority deél with license
feés charged by administrative agencies to recover costs in--
curred'by them in carrying_out their regulatory functions. Any

similarity between such license fees and the license fees in-

volved here is in name only. Here the license fees are imposed
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for the purpose of regulating foreign commerce and not to

recover governmental expenses related to such regulation.

" The majority is driven to its conclusion by its
concern théé "{i]f our system is té suryive, we must respond
to even the mastvdifficﬁlt of problems in a manner consistent
with the 1imitations placed ﬁpoﬁ the Congxess, the Presidént,‘
and the Courts by our Constxtutxon and our laws." While I
share thls concern, I belleve the court should not interfere
1n this dlspute between the Presmdent and Congress. The powexr
to regulate forexgn commerce belongs to Congress, and it may
delegate as much or as little as it chcoses to the Preésident.
If it determines xt has gone toq far, Congress may withdraw:

the delegated power from the President. .Hem the delegated

-~

power is broad, and Congréss has had’repééted oppggtugitites

to limit it or withdraw it altogether. It has not done so,

and I think this court shoﬁid niot do so.

*

As for the other issues rai%@d by the parties,

they are adqquately treated ln the opinion of the Dlstrlct

r

'Courﬁ, embodied in the court's findings of fact and conelusions

- of law. Since this opinion is unreported, I have set it out as

an appendix to this dissent.



" UNITED STATES DISTRICT COURT
FOR THE BISTRICT OF COLUMBIA

s ) , ‘ .

| COMMONWEALTH OF MASSACHUSETTS et'al.,” ) - . o
. ) : : :
, ! Plaintiffs, ) , -
b ) . . - .
ve \ )  Civil Action No. 255012 :
. . A 1 ) . ; .
WILLIAM E. SIMON et al., ) : : :
N . . ) . .
Defendar’ltan ) " . I - F § L g.@
FEB211975
‘ i . . .
ALGONQUIN SNG, INC. et al., ) JAMES E DAVEY, CLERK
B ‘ 3 .
Plaintiffs, ) .
)
Ve )} Civil Action Ro.. 75-0130
) R
WILLIAM . SIMON et al., ) - _
, | 3 : .
pefeadants., 3 ) -
o X
FINDINGS OF FACT, CONCLUSIONS OF LAW ' .

‘. AND ORDER - .

o
k2% -

The two consolldated cases were brought byAseggral northeastern -

states eand their governors and several utilities §gq;nst the Secretary of

" the Treasuxy and the Administrator of the Federal Energy Administration.

-

Tn addition, the State of Minnesota has been grinted leave to intexvene.

" These sults challenge on various statutory and constitutiomal grounds

" Proclamation No. 4341 1ssued by the President on January 23, 1975, This

. 1/
Proclamation, among other things, Imposes a supplemental ~ license fee on

" the importation of oil angd gertain'petroleum products into the Unite%

 States.
1/ The fee is supplemental because it is imposed in ] . N
eddition to certain license fees provided by .
- Presidential Proclamation 4210 issued by 3
Presfdent Nixon on April 18, 1973. ) . . «
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D
The thrust of the two complaints rests on several ﬁndetpinnings::

(1) The Proclsmation 4341 issued by the President pursuant to S
Section 232éb} of the Trade Expansion Act, 19 U.5.C. §1862(b) is an
mconstitutional delegaéion by Congress of legislatlve power; A

(2} Thé statutory provisions relied upon, eQen if constitutional, do>
not give tha authority to enact this pattigular program of‘plan;

(3) In taking the éstion he. did, pursuant to Sect'ion 232(b) the
President did not meet tﬁe procedural requirements set*iqrth in tbe’
statute; and ' A S o A v ‘ B

{4) fThe program is being fmplemented without compliance with the
requirements nf National Epvironmental ?olicy Act, 42 U.8.C. §4331 et seq.

Iin that an EIS should have been prepared before action was_taken.

«

There are other subsidiary grounds but the ones just recited

sppesr to be the more 1mportan€.

- ~

The case hos come before the Court on glaihtiffs' wotiona for &
preliminary f{njunction which would restrain defendants frofi* imposing the
requirement of an Import license subject to the payment of a fee as

provided for in ?roclamatior{ %341, ' - -

Secondly, defendants oppose the grantiﬂg of the relief sought
on the grounda that plaintiffs cannot meet the criteria for g:antins 8

preliminary Injunction. More specifically, defenéants contcnd that the

'relief sought is barred by the Anti-Injunction Act, 26 U.5.C. 7421, that

the President's action is fn accord with constitutional and statutory
requixéments and that the public Interest would be seriously affected by
even a brief delay in the implementation of the President's program. .

So much for a brief desdriptioﬁ of the contentions of the parties and the -

. 'pzesent posture oﬁAghe litigation.

Memoranda of points and authorities of great length together

with hu@dreds of pages of supporting affidavits, have been filed in support'

L3

of the vespective positlons as well as two supplemental submissfions requested

e
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by the Court on the possible issue that this contravetéy is a hpolftical
question"” which the doctrine of separation of powers as well as prudence’
and good aegsé would cause us to avoid. These, in addition to éhé

arguments of counsel, have been most helpful.

-

Since plaint*ffs have coaceded that the Presiden 'a determination

that his program 15 raquired in the interests of natianal security is a

: findlng which is not .subject to judicial review, it appeara that objections

to our jurfsdiction on "political qnestion" groundsihave beeq‘obvigcad and

~ that the case is ready forldispoéition."

By way of = ﬁrief summary of the historical bsckzronnd, it is

s - .

, common knowledge that foreign oil importations have been a serious problem

“for many years. In 1959, President Eisenhower in Proclamarian 3729 get up

a Kandatory 01l Import- Program which eetabliahed a system of oil import

quotas, the. reason being‘that foreign ofl was being imported in such large

. .

Aquantitiea aad at aucb low prices a8 to threatep the devalgyment of the -
donestic petroleum induatry. Tha use of quotas was continued uith eeveral

+ amendments - from time to time, when Pxesi&ent Nixon isaued Proclamation 4210

-.

-on April i8, 1973. which*ei*&inated the gquota restrictiens on oil imports,

'

parmitted ;mportatioqs up to tha previous quota op a fee free basis and’

-

substituted a fee system far all impartapions in excess of old quota levels

Because of rapidly increasing ﬁomestic demand fqr oil, U. S, dcmestic
A

‘;production was not keeping pace; greater lavels of imports but ac a slightl

e

highex cost were permitteu nn&er this ?roclamation . L=

.
-

The basic seriousness of this ﬁfoblem became indelibly_bnderlined

as a result of the embarépféf_laht vinter which caysed a sharp drop in our

. . R 't, . 1 > . . .,
. gross national product, threw a half m{llion persons out of work, increased

the cost of foreign oil from $3 billion fn 1970 to $24, billion in 1974,

thereby contributing to our unfavorable balance of trade and triggering -

the price inflation which, along with rising unemployment, is peihaps thef"

. e T

. B .
" meat important problem facing the leadershdp of this country. The ‘grave
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:‘i‘} Cotxgms" is improper, f!ze platn“tifﬁ m;b a& "

nece&aity of dacreasing-cur dependence on forelgn oll, and developing oux
own domestic industry and alternative sourcés of energy was and is a

matter of primary natfional importance. This set of conditions provides
a2

" the background for the President's action in issuing Proclamation 4341

on Janvary 23, 1975, He acted in response to a report submitted to him
on Januéry 14, 1975 by Secretary Simon., In this report purportedly nade
pursuvant to Section 232 of the Trade Expansion Act of 1362, as amended,

and resulting from an investigation. under that section, the Secretary found

in substance ghat foreign oil was belng imported into the U.S. in euch

guantitirs and under such circumstaneeo as to threaten to impalr the national

gecurity. On the basis of this finéing, the Secretary recommended to the
President "that appropriate zction be tzken to reduce impotts.' The
?resident, accepting the Secretary's report, finding and recommendation;
issuad the Proclamation. It is stated to be mm fmportant parttaf the
President's energy program, consisting of several elements, which adrittedly
v111 fncresse energy costs over the whole country, The New England states =~ ¢
will be hardest hit because oil supplies 86% af:the energy<needs of that
region as contrasted with 467 for the country as a whole. The af fidavits
on behalf of the several states confirnm the particvlérly serious impact
vhich the meas;re.will have on. them. . .

- % ’ @_s ‘ ' h 4 .

In acting as hc did, the President took actiov Pro ad}ust the :"'

imports of such article and fts derivatives sg that such imparta vill ﬁot

7

80 thteaten to impair the national security.” 19 U’S,C.-§1862(b)

license fee system was the device he used.

"It 48 necessary to identify as best we can the precise cuimzosy

o

r =

into which this progrnm falls. If 4t is a tariff or duty as.plain*i £z

might, but expressly do not, contend jurisdictioa to hear th!s sase weolds

?ﬁfi

’

Tb the Customs Court under 28 ‘U.8. C. §1582. Tha Customﬁ!( surt coudd

,‘ymuv!dexno velief because it 1acks equity jurisdiction and thesc buitqv

. see 1njunctfve vellief. 1IF it 18 2 tax. the delegation of whish power ﬁ¢

Jo s 2
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which, except for certain limited exceptions, is a bar to suits for the
purpose of-restraining the agsessment or collection of a tax. 26 U.S.C.

55&21(8).

+

It dis ;ur judgmeﬁt that. the license fee program is one of a
nuszher of possible acticﬁs cdvered in the non-defined phrase “to adjust
imporis” éontagned in Section 232(b) and that the program including the

fee is 8 regulatory measure enacted fof the protection of national‘éecurity.
Certainly, ;f the term {ncludes quotas and even a compiéte embargo, &9
plaintiffs admit, it can responsibly be interpreted to include imports
subject to fees, however steep. The statements of Senators Milliken and
Benunatt, the former quoted in'both wemoranda, indicate that the President
wag given aAbroad panoply of powers In Section 232. As such, we believe
our jurisdicéion to decide the validity of the fee is predicated on 28

u.s.{:. 551331 or 1340.
A

Passing to the Specific objections, plainciffs contend at the
-y

-

outset that Section 232 is an undue delegation of 1egislative authority.
A corollary to this argument is that the delegation lacks adequate atandards,
and, if upheld, would confer unbgialed discretion on the President‘ e
have heard and been impressad with Mr. Connole's argrment that delegations
‘of power by the Congresa to the President te adjust tariffs have always
been sccompanied by rather strict limitations and conditiuns& Bowever, we
disagree with his conclusion that this delegation particularly is defective.
The ncnédelegagion doctgine is almost a complete failure. As Professor
' Dévis has'put it:

”styers who try to win cases by arguing that
delegations are vnconstitutional amost invariably “
do more harm than good to their clients' interests.”

Davis = Administrative Law Treatlse, Vol. 1, §2.01
.p. 15 (1958)

The vaguest of atandards have been held adequate and various

delegations without any 8tandards bave been upheld. U.S. v. Southwastern ¥ .

[

* Cable Co., 392 U S. 15? (19683 Arlzona v. California, 373 U.S5. 536 (1963).

e s - e - -
~ . .o ,,»*'
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Panania Refining Co. v. Ryan, 293 U.S, 388 (1935) and A.L.A. Schechtexr

Poultry Corp. v. §;§,; 295 U.S. 495 {1935), the only two cases in Averican
history holding invalid congressional delepations of authority, are now '
40 years old snd have been consistently undermined.A’Furthermnre, Sgction
232 provides certain standards, even though general and'somewhat imprecise,
The Presideﬁt can only act when i{mports 'threaten to impair the national
sacuriiy"rané the section sets'forth in detall a number of factors which
the President must consider when acting pursuant to Section 232, In the
tariff analogy previously,rgferred to, it is not there required tha; a
prior determination of the actual impaifment to the national security. be
made before the President exerciséd the tariff powéra delegated to him.

Accordingly, we hold that Section 232 1s a valid delegation of authofity

by Congress to the President and confers’ upon him the.power to impose

-

Import license fees on oil imports once he determines the fact of threatened

impalrment of the national security. *

Kext, plaintiffs charge tLat, even if & Vqligﬁdelegaﬁion ol
authority, the President in promulgating Proclamafiqnf6351 did not meet
the procedural requirements of the statute. The procedural gondiiions set

forth in Section 232(b) consist-pf,five sgparate steps: i -
oK T 7 . .
(1) The Secreéary of the Treasury must und§rtake‘an appropriate

1 -

" investigation. fhhilg the chronological time was only iﬁ days (January 4

-

to Januvarxy 14, 1975), it must be recalled that siqﬁe'January, 19?3,”tﬁfs
particular individual, Mr. Simon,-had been living with this prob}ém and

w%; deeﬁly involved in the formulatioq of oll import policy, first as .

*

chafrman of the 01} Impo;i Pol{cy Committee, then as Administrator of the -
Federal Energy Commiséiqn, and finally as Secretary of the Treasury.

(2) In mddition to appointing -David Macdonald, Assistant

»

Secretary of the Treasury for Enforcement, Operations and Tariff, to conduct

the investigation, consultation was had with numerous high offiqialé of

K

- -

-

- -——— f—

depaytmenté and agencies to determine the effects on national security.
Extensive affidavits from these gentlemen. are a part of the record. . ..

. R - -t

* - -




-7

(3) Secretary Simon on January 14, 1975, made a report of his

findings and recommendation for action within one year after beginning

his-investféation. Having concluded that the continued level of importations

threatened to impair the national security,

{(4) he advised th° President,

(5) who agreed'with the Secretary's findings and recommendation,
and took the action he aeemei necessary to adjust imports "so that sucn

imports will not so threaten.to impair the national secprity."

It is perfectli ttqe, as Mr. Bellotti has noted, the relative
speed of this entire process may -auger against its'tnoroughness and
completenese. However, this ignores the fact that the problem of our
dependenee.on foreign oil has been with us for montﬁs_and years, has been
extensively debated in and out of government, and that the President's
finding of national security implications was but a restatement of what .

ell knowledgable people knew to be the fact.

~

Y

It i5 also recognized that the statute by recent améndment °

ol

provides for the nolding of a‘'public hearing "if it is apnropriate." v

The Secretary in his’ discretion ‘decided it was not appropriate to hold
N Sy
public hearings and in view of the importance of prompt action in what

the President, in effect, found to be an emexgency, ye will not question
. 8
his exercise of discretion. There is no constitutiongl or statutory tight

to & hegring. ‘The proceéural‘steps in our judgment were all taken.

' Finally, plaintiffs allege that defendants violated the National

. Environmental Policy Act, &2 U, S c. §4321 et’ geg. by failing to prepare

an- EIS before implementing the’ Proclamation.

Defendants concede their duty tq comply with Section 102(2){c)
of NEPA, but argue that the Act does not, under all circumstances, require
an environmental impact statement before the.implenentation of the

- government action. Defendants argue that when, as here, the government

action is in responsé to an emergency or for reasons of national security,

.
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strict compliance with the procedural requirements of NEPA 1s not mandated.
’This is especially true, defendants argue, when the initial envircomental
assessment Yiscloses no short term environmental‘impact. Defendgnﬁs
therafore maintain thaf,_fér the present,~tﬁe sbbreviated environmental
hreport 1asuéd January 21, 1975, will suffice. An environmental impact

statement will be published May 15.

The case lav ig clear that HEPA must be complied with to the
fullest extent possible, uanless there Is a clear conflict with a statutory
duty'o; some other impediment that makeg full compliance_excu?able. 1f
defendants can show that draft;ng an impéct statement will preveﬁt its
performance in meeting an emsrgency situation, then it will be exéuéed‘

from strict compliance. Calvert Cliffs’ Csordinating,Coymittee v. A.E.C.,

6&9 F.2d 1109 (D D.C. 1971).

Defendants' reasons for not complying with HEPA involve considera-

‘tions of national security. When he issued the Proalamation-on Jauuvary 23,

- .

the President stated: "Whereas, I find angd declare that adjustments pust

be made in 1mports of crude ol . . . 80 that such irparts will not so

threaten to impair the nationalvsecurity. The President went on to state.

fﬁhexeas, I judge it necessary and ccnsistent with %he nacional security
to further'discoytage importation . . ." - -
by .
.t In édditinn,’as the affidévgts of Mr. ﬁééaéoéﬁ, Assoclate -
Agsistant A§m£nistrator of FEA for Environment Programs, and Russéll
Peterson, Chairman of bouﬂcii on éﬁvixoﬁméﬁtal‘Qualiiy; show™ (1} gﬁa filing
of a preliminary report analyzing the potential short and 1ong term
environmental imports of the revise& oil 1mport program. This was méde
public the day Proclamation 4341 was issued. Ak (2) the commencement of

-

a full EIS to be filed on May 15, 1975, .

. Under all the circumstances, we conclude that full compliance

- 5 -

vith the EIS rcqnirements of NEPA will‘take place in the near future and .

*

prmers———
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that to bave delayed 1sguance of the President's Proclamation until an EIS
has been filed would not have been justified in view of the emergency

nature of the problem and the need for prompt action.,

Finally, turning.to the relief requested, namely & preliminary
injunction;.it ig recognized that our jurisdiction to grant equitable
relief 18,11mitéd and is.sygject to certain criteria: They are:

tl) A strong showing by,pétiti&ner that it 18 likely to
prevail on the merits; .o Zi , . e

(25 Irrepﬁrablg injury;

(3) Possibility of harm to others inte;estad in the proceeding;

(4) The public interest.

-

‘ The Court has at all times recognized the irreparable injury to
plaintiffs, both the states and the private utility companies. The record

~ .
is eilent on possible injury to others interedted in this proceeding and

v

‘ we will thercfore assume that there is no such injury. or pgésib}lity which

should otherwise militaﬁe against the grant of injunctive relief.

5
S
"y

However, it is our Judgment that plaiqtiffg have not made a
strong showing that it is likely that they will prevail on the merits.
4 - . L] g

Further, we must accept the President's determination of national security

. upon,wich his action was predicated. Certainly, our continued dependence

on imports of forelgn oil threateps our national security, the economy,

the posture of our defense and the conduect of our foreign affailrs. We

cannot predict or pass upon the effectiveness of the Presidential program.

We'pust accept it as it 1s and hold that any interference by way of

injunctive relief would be inconsistent with the public interest.
)
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Accordingly, 1t is by the Court this 21lst day of February,
1975, ' ; '

FH . : -
ORDERED, that plaintiffs’ motions for preliminary injunctions

be and they are hereby denied.
The foregoing constitutes the Court's Findinga of Fact and

Conclusions of Laﬁ pursuznt to Rule 52{8) of FRCE.

SN AT

z
John H. Pratt
Uxlted States District Judge

-
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A ‘w 15, 1975
MEMORANDUM TO: JACK MARSH
FROM: BILL KENDALL

Each of the following offices were pre-notified of the President's
SRnegy mespgh:

Semater Beb Oriffin (R-Mich)
He had a very positive reaction to the President's proposed message.
nator Be -W : —
Had no reaction one way or another. Stated "I expect all of it",
r 7 -Pa

Not available (Scott is in Hawaii). Staff advised of details of President's
plan.

r Russ B D-la

Not available (at mountain retreat). Staff advised of details of President's
plaa.

Carl T. Custis (RedMeb
Not available. StAff advised of details of President's plan.
BK:RAR:cbh | N :
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- THE WHITE HOUSE

WASHINGTON

August 15, 1975

MEMORANDUM FOR: ' JACK MARSH
Yt
THRU: A VERN LOEN V¥ &
FROM: CHARLES LEPPERT, JR. (L ‘}«/
SUBJECT: House Members' Reaction to President's

Statement on Energy, August 15, 1975
Vail, Colorado '

On pre-notice calls to House Members on the President's message on energy
in Vail, Colorado, I received the following reactions:

Rep. Al Ullman (D-Ore)

Questioned if the President would wait to lift the oil import fees until after the
Congress acts on the motion to override the veto of the six month extension.
Ullman was told yes, that the President would wait to see if Congress sustained
the veto, if so he'd remove the $2 import fees and if not he'd continue the fees.

Ullman stated he could not accept immediate decontrol, Ullman stated he could

support fully the President's 39 month decontrol plan with the $11.50 cap and
removal of the $2 impor! fees,

~

Ullman stated that he will have to work vigorously to override the veto and sup-
port the objectives of phased decontrol.

Rep. John Dingell (D-Mich)

This veto is something that he has been trying to avoid, "Frankly, this means
that I have to fight and will work to override the veto. I want you to know and
your people at the White House to know this. I have always tried to let you
people know what my position is so you don't ask why I am changing my position.
But you should know that I intend to attack this veto as a careless disregard of
the public interest and a shameful contest to buy votes, I will immediately when
the Congress comes back in September, begin extensive hearings which will

- provide the basis to obtain the votes to override the veto and show the evils of
immediate decontrol, This veto is going to wreck the economy and more im-~

portantly the back of the petroleum industry, the jobbers, distributors and
independent refiners and not the big majors like Exxon, Texaco, etc.



YIf I would have had some clearer signals from the White Houses on some of
the things I was trying to do up here, I think we could have avoided this vetc.
The only thing I can do now is fight and you may as well know it and for a
while we are just going to have to fight on this one."

Repn., Barber Conable (R-NY)

Doesn't think the President is in a position of strength and has played this thing
wrong., The President should have called Congress back into session on this
issue and made Congress the issue and kept Congress out front on this issue.

Thinks the President is in a position of weakness on the issue now and will be
looked upon as the one trying to drive energy prices up. He has handed the
Democrats control of the situation now and they can hold hearings and do all
kinds of things to make the President the issue. Considers that the President
has made himself the issue by not agreeing to call the Congress back to face
up to this issue., Recognizes that the President is trying to live with 2 Demo-
cratic Congress, considers many of them his friends and wants to make it look
like he is working with the Congress, but at the same time he's giving the
Democrats the opportunity to cut out his guts publicly th:r:ough hearings and
demagoguery mak:.nd the President the issue,

The President does not seem to want to take Al Cederberg and my advice on
this because we are tough on this issue and want him to play some hard politics
with these people who ave playing pure and simple politics with the President,
Thinks the President has got himself in a bad position but will continue to
support him.

Rep. Herman Schneebeli (R-Pa, )

Expected the President to veto the extension and agrees with his position on

the import fees. Feels the Circuit Court of Appeals didn't understand that
Congress in passing the Trade Act intended to give the President the authority
to levy import duties and says the record of the legislation should bear this out,

Rep. Harley Staggers (D~-W,Va.,)

Could not be reached -~ f::c'za.velltx:.mr in his Condressmnal District. Left message
with his Washington office.



THE WHITE HOUSE

WASHINGTON

August 15, 1975

MEMORANDUM FOR: JACK MARSH

FROM: VERN LOEN \/L'"

SUBJECT: The results of Vern Loen's notifications
on the President's energy actions on
August 15,




Rep. John Rhodes:

Rep. Tip O'Neill:

Rep. Jack McFall:

Rep. Joe Waggonner:

Rep. Clarance (Bud)
Brown

Unavailable, preparing for his daughter's
wedding tomorrow. Left word with
Dennis Taylor who indicated Mr. Rhodes
would approve.

On vacation. Left word with Emily who
will relate message.

Attempted to reach him at his District
office in California; however, he was
not in yet. Left word with his assistant there.

Unavailable due to speaking engagement in
Florida. Left word with Denise in his office.

Talked personally to Mr. Brown in his
District office in Springfield, Ohio.

"I approve of the action even though the
promised lifting of the two dollar import fee
is sort of a throw-away in view of the

Court decision, notwithstanding the appeal.
Much will depend on what the Members

pick up back in their Districts. I am finding
no great enthusiasm for the Congress, the
President or the prospect of higher gasoline
prices, which is understandable. ButI
believe the public is far ahead of the
Congress in its perception of the issue.



THE WHITE HOUSE

WASHINGTON

August 15, 1975

MEMORANDUM TO: JACK MARSH

FROM: BILL KENDALL

Each of the following offices were pre-notified of the President's
energy message: '

Senator Bob Griffin {(R~-Mich)

He had a very positive reaction to the President's proposed message.

Senator Bob Byrd (D-WVa)

Had no reaction one way or another. Stated "I expected all of it'.

Senator Hugh Scott (R-Pa)

Not available (Scott is in Hawaii). Staff advised of details of President's
plan. '

Senator Russell B, Long (D-La) o

Not available (at mountain retreat), Staff advised of details of President’s
plan.

Senator Carl T. Curtis (R~-Neb)

Not available. Staff advised of details of President's plan.
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THE WHITE HOUSE

WASHINGTON

August 22, 1975

MEMORANDUM FOR: JACK MARSH
BOB WOLTHUIS

Qv

FROM: PATRICK O'DONNELL

SUBJECT: S. 1849

In addition to those voting against S. 1849, we now have:
Goldwater, Pearson, Cotton, Johnston and Bentsen.
This makes a total of 34 if we hold the original 29.

Will make calls next week, Perhaps we should divide up some
targets.,



The following Senators voted against S, 1849

Republicans

Bartlett
Bellmon
Brock
Dole
Domenici
Fong

Garn
Griffin
Hansen
Helms
Liaxalt
McClure
Tower

Y oung
Fannin
Hruska
Scott (Pa.)
Scott (Va.) -
>tevens
Thurmond
Baker
Curtis
Buckley
Taft
Hatfield
Packwood

Democrats

Gravel
Long
McCGee

Senator Goldwater was absent, but would have voted nay. Newly appointed
Scnator Gotton (N. H.) and Senator Pearson have indicated that they will

vote to sustain the veto.
from the target list below.

REPUBLICANS

Percy
Beall
Weicker
Roth
Mathias

This means we will need two additional votes

DEMOCRATS

Johnston Allen
McClellan Fastland
Nunn Morgan
Montoya Sparkman
Stennis

ua.o.MWY,Lo&eraf‘
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THE WHITE HOUSE

WASHINGTON

August 22, 1975

MEMORANDUM FOR: JACK MARSH

BOB WOLTHUIS o D
FROM: PATRICK O'DONNELL KO
SUBJECT: S.1849

In addition to those voting against S. 1849, we now have:
Goldwater, Pearson, Cotton, Johnston and Bentsen.
This makes a total of 34 if we hold the original 29,

Will make calls next week., Perhaps we should divide up some
targets.
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Vhe following Senators voted against S, 1849
2¢ 3

Republicans Democrats

Bartlett Gravel

Beallmon Long

Brock McCGee

Dole

Domenici

Fong

Garn
Griffin
Hansen
Helms
Laxalt
McClure
Tower
Young
Fannin
Hruska
Scott (Pa.)
Scott (Va.)
Stevens
Thurmond
Baker
Curtis
Buckley
Taft
Hatfield
Packwood

Senator Goldwater was absent, but would have voted nay. Newly appointed
Senator Gotton {(N. H. ) and Senator Pearson have indicated that they will
vote to sustain the veto. This means we will need two additionzl votes
from the target list below,

REPUBLICANS DEMOCRATS

'Percy Johnston Allen
Beall McClellan Eastland
Weicker Nunn Morgan
Roth Montoya Sparkman
Mathias Stennis

w&,&ww‘uc&l&ﬂf :





