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THE WHITE HOUSE

WASHINGTON

February 4, 1976

MEMORANDUM TO: JACK MARSH

FROM: RUSS ROURKE}

Ken Lazarus advises me that the President had apparently
asked you to prepare a paper on this subject (this was during

one of the morning staff meetings).

Ken suggests that you need only cut and paste the OMB memo
to suit your own tastes.

They appear quite anxious to get this matter wrapped up.
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RUSS -- attached is the .
OMB report. FYI.
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. passed its companion measure. The fundamental concept embodied

JAN 29 1976
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January 26, 1976

MEMORANDUM FOR THE PRESIDENT I
THROUGH: - PHILIP BUCHEN

FROM: KENNETH LAZARUS

On Wednasday, January 21, the House Coverament Operations
Subcommities on Government Information and Individual Rights
reported out thelr version of H. R. 11007, the so-called
"Goverament ln the Sunshine'” bill, The Senate bas already

in this legislation is that all multibeaded agencies, e.g. regulatory
agencies, must hold their meotings open to the public,

Significant difficulties, aside from its fundamental concept,
remain in this bill, However, the draft which will go to the full !.
House Government Operstions Committee is & substantial .
improvement as a result of the efforts of Repressntative Pete
McCloskey. Although in the minority by six to one during
consideration of the bill, he forced many changes and his help
will ba needed again in full Committee, The attached letter
memorializes his contribution and hopefully encourages his
further assistance. Congressional Relations concurs in the :
recommendation that ttu letter be forwarded at this time, L

—_pits Tettor does not nmlt any future options which may be
available to you. These will be explored further in & memorandum
which is being propared by Jack Marsh,
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January 26, 1976

Deaar Pete:

I have watched with interest your efforts at making
the "Governmest in the Sunshine' bill a better
product. Although the bill as reported out of the
Covernment Information and Individual Rights
Subcommittes still requires significant changes,
had it not been for your bard work and patience

the Important changes that have been made would
not have occurred,

I applaud your work and hope that you will contioue
in your efforts to improve the bill,

With warmest personal regards,

Sincerely,

Honorable Paul N, MeCloskey
House of Reprexentatives
Washington, D, C., 20518
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THE WHITE HOUS l}/
WASHINGTON ‘I_,a
Date: ” 7

TO:
FROM: Max L. Friedersdorf

For Your Information V//

Pleass Handle

ﬁlease See Me

Cumments, Please
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THE WHITE HOUSE
WASHINGTON

January 30, 1976

TO: MAX FRIEDERSDORF
~ e

"’\.«”’Z“ { "

FROM: JOHEN O, MARSH, JR;

o

For Divect Reply

[ o A ON—

For Draft Reasponse

X For Your InEQrmatiigz;*‘f?ii?t;

5

Please Advise I~

Please return material to my office
after reading it, Thanks.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

JAN 28 1976
MEMORANDUM FOR: JACK MARS
FROM: JIM LYN »
SUBJECT: House Action on Government in the Sunshine Bill

This responds to your January 21 memo on the above subject.

On January 21 the House Government Operations Subcommittee on
Government Information and Individual Rights, chaired by Ms.
Abzug, reported out their version of the "Government in the
Sunshine Act" by a vote of 7-0. The bill has several changes
from, but is essentially quite similar to, the version passed
by the Senate last fall by a vote of 94-0. Many of the changes
made were a direct result of Congressman McCloskey's efforts.
We should be able to count on him and Messrs. Erlenborn and
Horton in the full committee. The next regularly scheduled
meeting is February 20, but an irregularly scheduled meeting is
possible.

The fundamental concepts are that all multiheaded agencies, i.e.,
generally the regulatories, must hold their meetings open to
“the public with advance notice where possible; if closed for
specific reasons, there must be a verbatim transcript as a
remedy for an improperly closed meeting.

Most of the difficulties remaining with the bill, aside from its
fundamental concepts, are problems of draftmanship. It is am-~-
biguous and awkward, e.g., in its definition of "agency" and
"meeting". Many of these ambiguous provisions also appear in
the Senate bill in the same form. If the underlying concepts

do not warrant a veto, then further Executive branch influence
on the process will make the bill only slightly more acceptable.
Significant improvement can probably be made in exchange for a
pledge not to veto.

Tab A is the Sunshine bill as reported out of the House Subcom-
mittee. Tab B is the OMB letter addressed to the House bill
before the Subcommittee began markup. Tab C is a list of the
major problems raised in the letter with a status indication

as a result of the markup.



The major problems remaining are:

1. The bill has a definition of agencies to be covered in
a very ambiguous manner of uncertain scope. We have urged
that the agencies be listed.

2. The bill requires that a verbatim transcript be kept

of all meetings closed to the public and that it be made
available to the public to the extent that it does not fall
within a basis for closing. There would be judicial review
of any transcript withholding. The bill also recites that
nothing in it provides authority to withhold information
from Congress-—as does the Freedom of Information Act.
Unlike the FOIA, however, this bill would require the re-
cording of information, not merely make it available if it
is recorded. The threat of Congressional pressure for the
release of transcripts even if not available to the public
is of significant concern, especially to the FRB and the SEC.
Although Congress is most reluctant to limit its own access
to such information, the Subcommittee did recognize the
difficulty of its posture and that this provision would be
a publicly understandable basis for a veto which they seem
anxious to avoid. Limiting transcript requirements in cer-
tain instances for the FRB and SEC would probably be the
most acceptable resolution to the Congress, but they would
probably want assurances against a Presidential veto.

3. The bill defines a "meeting" as a grouping of members
which concerns agency business. We have urged a more tra-
ditional definition--a grouping with a purpose. This sug-
gestion is to permit a more meaningful agency standard to
demonstrate a valid closing instead of attempting to demon-
strate in advance that all portions of a meeting will con-
cern exempt matters. The present unusual definition coupled
with very ambiguous legislative history would produce liti-
gation of uncertain outcome.

4. Many of our recommendations were aimed at having the
exemptions in the bill which are substantively similar to
exemptions in the Freedom of Information Act read exactly
the same in order to utilize existing case law in construing
the bill. Mr. McCloskey successfully proposed a number of
amendments to conform the language of the bill to the FOIA.
One of his amendments went in the opposite direction, how-
ever. It would amend the FOIA in an attempt to reverse the
Supreme Court holding in FAA v. Robertson (see Tab D). The
third exemption to the FOIA reads "disclose information
specifically exempted from disclosure by statute," and the

yv‘_ uﬂ'é'
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Supreme Court read this to permit withholding information
pursuant to a statute which in general terms authorized
the Administrator to withhold when he determines that dis-
closure is not in the public interest. The Sunshine bill
would amend exemption (b) (3) to read "disclose information
required to be withheld from the public by any other
statute establishing particular criteria or referring to
particular types of information."

5. The bill would permit civil actions to be brought
against the individual members of the agency and require
the members individually to bear the burden of proof in
such actions. Furthermore, reasonable attorney fees and
other litigation costs may be awarded to the party which
substantially prevails. Such costs may be awarded to the
plaintiff against individual members only where the viola-
tions by the members have been intentional and repeated.
Such costs may be awarded against the plaintiff only where
the court finds that the "suit was initiated by the plain-
tiff primarily for frivolous or dilatory purposes."

The award of attorney fees is similar to the FOIA and
Privacy Act, except that they may here be assessed against
individual members. Similar personal liability provisions
were excised from the Privacy Act and the Freedom of In-
formation Act Amendments of 1974, while those bills were
in conference. Similar Executive branch opposition to this
provision may well be successful. The liability on members
in this bill, however, is different from the FOIA and
Privacy Act in that the liability may be assessed only when
the member has "intentionally and repeatedly violated" the
bill.

6. The bill would require a second meeting of an agency to
decide what portions of a transcript should be released; is
structured so as to preclude delegations to agency staff
for many functions under the bill; requires a majority of
the total membership of the agency to vote to close a meet-
ing even if the meeting is to be conducted by less than a
majority of the agency; and generally proceeds with its
requirements inefficiently and awkwardly.

With regard to your request for cost data on the Sunshine bill,
the Privacy Act, and the Freedom of Information Act, we do not
have nor do the agencies have that data at hand. We are attempt-
ing, however, to acquire such information as rapidly as possible
and shall submit it to you when we get it. We shall also con-
tinue to work on amendments for use before the full Government
Operations Committee.
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As agreed between Ken Lazarus and Russ Rourke, the White House
Counsel's office has submitted a note to the President sug-

gesting that he sign a letter of appreciation to Congressman
McCloskey.

Attachments






iCGMMIT?W PRI NTE

Jaxcaey 13,1976

T Refiecting amendments aam)te{i by the Gnvernment Infmu

9ire CON GRESQ ié g 3"
Isrbaasm\: v .1 E. E a%y N

mation -and Individual Rights Suocommxttee thmuvh
December 17 19’3’53 _ L
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AMs. Anzoo (for hersel€, Mr. Fascsze, Mr. Brooss, Mr. Cox'rens, Mr. Fararic-

ToxN, Mr. Macoox awp of Massachusetts, Mr. McCroskzrr, Mr. AMacome, Mr. |

MorreTT, Mr. Moss, and Mr.Rray) introduced the following bill; wh:ch
was referred to the Committee on Government Operations

- B - . . . L. ‘ L
{Omjt the part stmek tbmughnud'insem.tbe' p;m‘:' printed in italic] -

.
T T e ,.-,.'.,.,._.,,..,...3 wrie

To provide that meetings of Government agencies shall be open
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“to the public, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America i Congress asseml’;led,
That this A;et may be cited as the “Goverament in the Sun-
shine Aect”.

SeC. 2. DECLARATION OF Poricy.—It is hereby de-

clared to he the policy of the Urited States that the public

is entitled to the fullest practicable nformation regarding -
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the decisionmaking processes of the Federal Government. It
15 the purpose of this Act to provide the public with such
information while protecting the rights of individuals and the
ability of the Government to carry out its responsibilities.

SEc. 3. Title 5, Cuited States Code, 1s émended by add-

- ing after section 552a the following new section:

“§552b. Open meetings -~ —- -
“(a) For purpo:a of th.u sect;on—-

( ) the term agency ‘means the. Federal Election

' _Comlm sion and any arrency, as deﬁned n section 552
- (e) of this tltle headed by a collegial body compo~ed of .
. two or more individual membem, @nd includes any aub—‘
. division thereof eowmpoesed of or inecludine £5ée or more
IRCHPEES wéeualoﬁ;ed*t;:cg on hehalf of the agency;
“(2) the term meet;pg-m%ns «the deliberations of
. at least the number of individual ageﬁcy»—members Te-
quired to take action on behalf-of the agency where such
- deliberations concern the joint conduct or disposition’ of>
agency business; and
“ (3) the term ‘member’ means an’ individual who
belongs to a collegial body heading an agelicy,ﬁnd who
15" appointed to such position bj‘ the President with the

-~ advice and consent of the Senate{.]

“(b) Except as provided in subsection (c), every por-
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tiou of every meetmo of an agency Qhall be open to pubhc

obsers a.uon.

“ (c) Except iii a case Whei'e the aﬂ'éhéi;'ﬁnds ‘tb‘aif the

not appiy te an} portmn of an aoencv ‘Teeting, and (9) the

-

;.v

reqwemenm of subaecttona (d) and ( ) :;hah not apply fo

‘any. mformanon peruammv to such meetmv othexmse re-

qm.;eé.,hy"thxs sechonv o"be disclosed to ﬂle pubhc Where the .

NS
- .
:'_*r A

(avency properly determmeb thqt such pm tion of pomona of

r'm-. ‘;..e-

its meetmo' or the dladosure of such mformatmn 15 hLeYv to—-—

L

: (1) (haclo:e‘matters (A) specﬁc‘xuy auﬂmrzze&

.-4:

£~

uﬁ&é; criteria eatabk:.hed by an Fxecutive m&er to be

| Lept secret in the- mtez&ta of nanonal defense or foreion

p011Cy and (B) are, in fact, properly classzﬁ'ed pursuan’t '
to such Executive order; - o

R I TN AL PRASEYNEA. RS, A
T4 (2) relate solely to th%@oencv s own internal per-"

D Badc?'/c,&s'
oF Ar/ M&wa}/

- somzel rules and pmchceg
e (/§ ) disclose mformation of a personal natme where °

;hsclosure would constitute a clearly unwarranted in- -

~ vasion ofi')ersmml privacys;
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“(4) involve aceusing any person of a crime, or
- formally censwring any persous; .

of %l}e L—B&-t—eé States oF ans brapely i agener; or

e*sé&bkshme&% thereos ’\‘Fﬁh }es?eev te h«m eﬁief&% duties op
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“(3) diselose[information contained iginvestivatoxy |

"“recorda compiled for lass enforcement pwrposes, but onlv' ’

PhoducTrow 05 SucH NECondS

. to the extent that the&@;cloamg] would (A) mterfere
,Wlth enforcement pzoceechnos (B) depm‘e a person.

'.of a no'ht to a fair trml or an impartial adjudmatxon,

(C) con:tltute an tmwarr:mted mva:xon of personal pm-

vaey, (D) dxsclose the identity of a confidential sowrce,

(E) in the case of 2 record compiled by 2 eriminal law

enforcement aunthority in the cause of a criminal investi-

gation, or by an agency conducting a lawful national

“security intelligence investigation, disclose confidential

information furnished only by the confidential source,

(F) disclose investigative techniques and procediues, or

(G) endanger the life or-physical safety of law enforce-

ment personnel;

¢ dicelose irade sepppis Hnapeial *
L6} dhselose biade seerels: or Sranciy] ox conumer-

2ol Safaviivadl Vialned L. . . L
erat Prresteien ebmed Seony guas person; whers srely
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1 “(d) in the case of an agency which 7'eglzlf;lé5
. 2 '”curreucie.s, seczcrz’?ies, conimo_difz’es, or financial in-
.3 ... slitutions, be Zi/’cely to (1) 'Ieatl to sfgniﬁcmztﬁm;ncial'

4 .:,peculcefzon or (ii) sig Jzzzﬁcantl i/ endan ger t}‘ze stabil-

5 - ity of any ﬁnanmal institution; [ancﬂ |

6 “(B) in the case of any agency, be likely ‘z‘o’ sig~
ST niﬁcantlg. fru.strdte@'mple:ﬁenta[:’o-nl of a,proposed

8. . ... .agency action. This subpamgmpk shall nok appl y in
: 9 | - any mstance where the content or natz&re o;c the pro—» _
10 ... .. posed agency action al;ready has been czz'.sclosed fo fher -
c1L. oz .public by the agency, or zr:ﬁere thg_agency‘ s é‘eqzriredv
- © A2 ,_ i Aby‘ i{aw: to make such disclosure p}"z"or‘to iai;'i'ng ﬁhnalA
A3 agency action on such proposal; on | '

14 . .. (8] disclose information contamed in or related to

15 examination, operating, or condition rei}orts prepared by,
216 on behalf of, or for the use of an a&éncv fespansiblé for
CAT ..the reg glatwn or supervision of ﬁmucml m:txtutton

L1

18 () specifically coucern Zbe a Jencya S mruzce of a
19 subpoena, the ageucy’s p:mmpatxou i a civil action i |

20 M oF §r~+"-e tftr’—r‘-ﬁ, an uwction in a fereign court or
o1 . izte‘cma![o;?ul tribunal or an arbitration, or the initiation
23 - conduct, or disposition by the ageney of a pmtlculm case
a3 of formal ageney adjudication pursuant to the procedures
94 i seetion 95 54 of this title or otherwise izvoh’: ng a deter-
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mination on the record after opporfunity for a lLearing;

or 3 S .
£ (}() disclose information requi;'ed to be Wiﬂlheld _
from the public by any other statute establ ishing: parncu:«-
lar cnterm or referring to particular t}@es of information: .
“(d)-{1) Action under snbsveéﬁorf’. (¢) to close a por-
.tion or portions of an agency roeeting shall be taken only |
whezi z;émﬁi:ijoﬁtv of -ﬂi’e -entire rdembership ‘of- the- atrezi‘cvy
votes to taLe- such actlon.. A separate vote of- the ac-ency
members shall be taLen with respect to each agency meenn;-: '
2 portmn or pomons of which are pr opo:,ed to be cloae& to
- the pubha nursuant to subsection (c), or with reapect to any-
'nformatwn which 1s propo«ed to be withheld under sab-» |
section {c)- A single vote may be taken with respect to a”
series of portions of meetings shich are proposed to be’ -
closed to the public, or with respect to any infoqnat"gon con-
cerni‘ng such series, so long as each portion of a me_gﬁng.
i such series involves the samne particular matters, and Is
scheduleﬂ‘to be held no more than thuty days after the
initial portion of a meehnw in such series. The vote of each
acency member participating in such vote shall be recorded
(2 ~
and no proxies shall he aliowed }}\'henever any person whose
mterests may be directly affected by a porfion of a mecting

requests that the aceney eloze such portion to the publie for

o
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8
any of the reasons referred to o paragraphs (3), (4),
(5) of subsection {c), the agency shall vote bv 1ecmded

vote whether to close such 111eetmo', npon 1equeat of any one

(3

~of its-members. i\“ ithin one day of any vote taken pnrsz.ant

) ),
to (_hz:]pa,mvmplﬁ,‘the agency shall make publiely available

a written copy of such vote reflecting the vote of each

niember on the question,

E‘ (7](]1 a pm tion of a meeting 15 closed to. the pubhc, '

the.agency shall, within one day of the vote taken pursuant

‘able-a full written explananan of its aection dc)smo the por-"
tion: together with a Iist of all persons expemed to attend.

- the meefing, and their affiliation.

- (3) ‘Any. agency, a majority of the portions of whose-

- meetings may properly be closed to the public purswant

to paragraphs (6), (7) (1), (8), or (9) of subsection

{c), or any combination thereof, may provide by regulation

for the closing of such portions in the event that a najority

of the members of the agency votes by recorded vote at the

-

beginning of such mweeting, or portion thereof, to close the

“exempt poriion or portions of the mweeting, and a copy of -

such vote, reflecting the vote of cach member on the ques-

tion, 1= made available to d'e public. The provisions of
‘Z. MD(%) :

pnmg‘mphs (1)["111(1 -1 of this sul Mmon and ~ub~eetmn A

(e) shall not apply to any portion of a meehng to which
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such regulations apply: Provided, That the agency shall,

except-to the'estent that such information’ is“exempt from

disclosure- under the provisions-of subsection (¢} provide
the public-withpablic annonneément of the date,place; and

subject:matter of the meeting and- eack: portion: thereof at

the earliest practicable time and in no" case -laterthan the

cornmencement. of the meeting or portion in question.’ <

“(e) In the case of each meeting, the'agency shall make -

" public-aunouncement, atleast -one week befere: the meeting,

of the:date; place; and subject maiter of the meeting;whethez

it is to be opem or closed -to .the public; and-the*name and

phone number of the oficial designated by the agency to

.~ respond to requests for information -abont the meeting.* Sueh

announcement shall be made- unless & majority of the-mer> -

bers of the agency determines by a recorded vote that-agency

~ business requires ‘that such meetings be called at an earlier

date, in swhich case the ageney shall make public anneunce-

ment of the date, place, and subject matter of such meeting;

and whether open or closed to the public, at the earliest

practicable time and in no case later than the commence-

ment of the meeting or portion in question. The time, place,
or subject matter of a meeting, or the determination of the
agency to open or close a meeting, or poriion of a meeting,

to the public, may be changed following the publie anneunce-

o ponn N1t @ ¢ Wb W eRsE 4
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1 I ment 1teq11hf§cl by this paragraph only if (1) a majority of
9 - the entire membership of the agency determires by a re-
-3 coxded vote that agency “busine ess 0 requires and th‘:%r, no
4 earlier announcement of the change :W_as possible;, and (é) '
5 -the aO'encyﬂpublicly announces -such change and the vote
6 of each member upon such chanfre at the earliest pmctmable
7. time- and in no’ case later "than the commencement af the

-8 meetmc or pomon i question. o . __‘ S =

9 L {f) ( 1) A complete tran:,cnpt or e;ectromc recordmv |

10 adequate to record fully the: pxoceeﬁmo-s shall be made of each 1" B

11 . meetmcr, or portion of a.meeting, clo:ed to the pubhe ex- - -

12 '- ‘cep.t- for- a. meetmg,_ or portion of a meeting, closed to the

13 -public. pusnant to paragraph (9) of subsection: (c)..The

14 . agency.- shall mdke promptly available to the public,~in a

- 15 location easify accessible to the public, the cnmplete’ tmnsc-ript '
16 or electronic recording of the discussion at such meetma

17 “any, item on the agenda, or of the testinony of any witness
18 i'eegived'-a.t such meeting, except for such portion or portions’
19  of such discussion or testimony as the agency, by _1‘eeorded'.
20 vote taken subsequent to tﬁ‘eAn'leetiug aind promptly made’
921 available to the public, determines to contain Enfm'nmti;m
22 specified in paragraphs (1) through (10) of subseetion (¢) .

23. In place of each portion deleted from ~uch a tr m»cnpt or

]

24 transcription the ;1genc-y shall supply a written explanation

95 of the reason for the deletion, and the vortion of subseetion
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(¢) and any other statuie said to permit the ':deletion;&%el &
in paregraphs 1) through (10} of subsedtion {e)r Copies

of suck-transcript, or a transcription of such electronic re-
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- cordling disclosing the identity of each speaker, shall be fur-

e y—— -

-nished to any person at no greater than the actual cost of

duplication or transeription of, if in the public interest, at - R

Jyrere—

no 'cqsi;; ‘The agency~' shall maintain a. c,omplete-verbaﬁm,
copy- of the transeript, or a cpmpleteleleetrbnic fecoréing o’f-
each Iﬁeeﬁng,; or. portion of a meeting, closed to tﬁa-pnbl'gc;
’.fo.r Qdizpeﬁna of "at -least” two vyéamV ‘afi‘er éuc]éz :;meetiz-:tg;A‘
or until one year after the conclusion of any ageﬁéy pro-
ceediﬁg with respeet to which the meeting, or a?ortipn
thereof, was held, whichever oecﬁ;s later. - - T

E (2) Written minutes shall be made of any agency ineet—;
ing, or portion thereof, which is open to the public. The

agency shall make such minutes promptly available to the

public in a location easily accessible to the publie, and shall
maintain such minutes for a period of at least two vears akter

such meeting. Copies of such minutes shall be furnished to ) .
AT N0 GREQTHRIL THAN Torke Aerumc. L0835 OF MPL:E/A';?;\} \
. . L . ; THELL.OF DR s 4rv Tl PuBerU PNT IR
any person[without chargd st . 7
“(g) Each agency subject to the requirements of this .
Witsid 180 DAYS AFTAR THA FERACT o GNT OF THiS BT
zectioni shall r before the effective date of this -
sectiori shall, Jor} or before the elfective date of this Aci,

i
i

following consultation with the Ofiice of the Chatrman aftha 1
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- Administrative Conference of the United States and published

‘. notice in-the- Federal Register of at least :thirty-:days and.

epportunity:for wriften- cénmxent*by-aéy- persons, ~promul-
gate: rl*e‘vu}atians to . implement ‘the requiréix:ents~fof - subsec-
tions. (b) through - (f) "of this section. -é:a? SzzbgecL to ang J

lzmztatwns of time therefor provided by J' law, any persan

: may bring a proceeding in the United States District Court

for the District of Columb3a to-'retiuire an ave'ncirffd'—}}romul‘

gate such, regulations if .such- ao'encv has-not promulgated
such refrulatwns within the time penod specxﬁed herem. Any "
: person may. br.mfr a proeeeding:in the- Umte& States Courtr ‘

.of Appeals for- the District of Columbia. to’ set aside aoency

‘regulations issued pursuant to ‘this subsection that.are not in

" accord with the requirements of subsections (b) throngh (£)

of this séction, and to require the promulgation of regtﬂziﬁons ‘

that are-in accord with such subsections.. -« {1i”
(k) The distriet.courts of the Dmteé Stateshave yms;

diction ‘to: enforce the requirements of sn}}aecnons (b)

through (f) of this section{by declaratory judgment, injune-

" tive relief, or other relief as may be appi‘opria@.Sueh actions

may be brought by any person against an ageney or its mem-
Lers prior to, or within sixty days after, the meeting out of

which the vielation of this section arises, except that if public

4 announcement of such meeting is not initially provided by the

agency in accordance with the requirements of this section,
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such action may be instituted pursuant to this section at any -

time prior to sixty days after any public announcement of -
, y ¥y P A

steh- meeting. EBefore bringing such action, 'the plaintiff

shall first notify 'thevzivencv of his‘ inient to dc; $0, and -allow

the-z wency a reaaonaole penod of tlm ‘not to exce&d ten

:dzzys, ‘to " correct any violation of this’ ‘aectlon, excepu that

such reaaon.able pemod of time shall not be held to exceed

.two WOI‘}:..IBO' da.ys Where nonﬁcatlon of such vmla:tmn s

made pnor toa meetme' which the agency has Votet} to close,

" of time for bmngmg' an actzon under this azlbsec{wn shall be

'tolfed:.l Such qctxons ma.y be brought in 1 the district Wherem

the plaintiff resides, or has his pmnczpal p*ace of business, or

where the agency in questiog has its headquartem. To such-
actions a defendant shall serve his answer within twenty days-
after the service of the complaint. The burden is on the

‘defendant to sustain his action, but such time may be ex-

tended by the court for up to twenty additional days upon «
showing of good cause therefor. In deciding such cases the
court may examine in camera any portion of a transeript or
electronie recording of a meeting closed to the public, and
may take such additional evidence as it deews necessary. The
court, having due regard for orderly administration and the
public interest, as well as the interests of the pariy, may

orant such equitable reliel as it deems appropriate, includ-
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14
ing granting an injunction against future violations of this
section, or ordering the agency to make available to the pub-—

Suesr Ponrron of-
lic the transcript or electronic 1ecoldm<r@ any por txox}] of a

BE purHiEeD unNdisn &ﬁﬁq,w {e) or TIeS

AS ks o HoQcy .
m%etm%lproﬁezfj? closed ito the publig] Except to the extent Sherion

‘provided in subsection (i) of this section, nothmo' in ﬂns sec-
tion confers jumdxchen on any district court actmv solelv
under this subsection to set asxde enjoin or mvahdate any
agency action taken or (hacusse& at an atrencv meetmrr out

of Whiﬂh the vmla.txon of this: sectlon arese. ,i»., "; h

review agency action may, at the apphcatmn of any person ‘

properly: parhgnpatmg in the judicial review .proceedmg,' m»,;
Qtﬁl'e into violations by the agency of the reiluirements of this
section and afford any such relief as it deems appmpriafé.

« (j) The court may assess against any party‘ reasonable
attorney fees and other litigation costs reasonably ix;curred by-
any Gther party who- substantially pres: ails w any actmn
brought In accordance with the prunszgns’ of subsection (g),
(L), or (i)“ of this section, except that costs may be assessed
against an individeal member of an ageney only in the case
where the court finds such ageney member has intentionally
and repe‘atediy'\'iolnted this section and against the plaintitt
only where the cowrt finds that the snit W;‘xsinitiated‘hy the

plantiff primarily for frivolous or dilatory purposes. In the

M (1) Anv Federal court: otherwise authonzefl by law to- N

-
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case of assessment of costs against an agency, the cests may
be assessed by the cowrt against the United States.
cecnon shall annuall_y report to Congress regarding its com-

pliance with such requirements, including a tabulation of

-tﬁg;-;tptal numbg:i" -of agency meetings open to the public,
the total number of meetings clos.ed_to’ the public, the rea-
As;qéjév_ifor closing - such meetings, and a description of any
hmgahon broﬁgh;j{against the égency hﬁnder this ‘;secf:ion,

_i;i'i':ludina any costs aésesseﬂ against the agency in such

H o'ahon ( wheﬁher or not paid by the agency) .

-4 (1) Except as specifically provided in thls sectwn,

noﬁhing herein expands or limits the present rights of any

‘person under section 552 of this title, except that the pro-

visions of this Act shall govern in the case of any requeat

made pnrsuzmt to such section to copy or inspect the tran-

scripts or electronic recordings described in subsection (f)

of this section. The requuremnents of chapter 33 Gt title Lt

- United States Code, shall not apply to the tmuseripts and

clectronic recordings described 1 subsection (f) of this

section.

“(m) This section does not constitute autherity to with- -

hold any information from Congress, and does not authorize

(k) Each agency subject to the lequuements of thla'

- o~
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the closing of any agency meeting or portion thereof other-
wise Vr'equh'ed by law to be open. -
“(n) XNothing in this ‘section authorizes :any agency
to withhold from any individual any record, inclu&ing'trzin-t '
scripts or electronic iecc_;rdings requived by this Act,“"‘:vhiﬂéh B
is‘ otherwise accessible to such individual under section 532a -

of this tile title.

“(0) In the event that anyr meeting is subject to the pro- - . |

visions of fhe'Féderal Adm’so::zj Cothteev Ac‘t;as!‘we‘ll as

the pmmszons of this section, the pz ovisions of this sectior

shall govern”. | . R - 3_/;” ,
SEc. 4. The chapter analysxa of chapter of nﬂe 5,

Tnited States Code, is amended by msextmoh S

“552!). Open meetings.”

immediately below:

Sge. 5. (a) Section 557 of title 5, United State‘s"(}ode,
is amended by adding at the end thereof the following new
subsection:

“(d) (1) Inany agénc}’ 1§1’0(:-&&dixig, which i3 subjec"n to
subsection (a) of this section, except to the extent requiré&
for the disposition of ex parte matters as authorized by law—

“(A) no interested person OL;tside the agency shall

make or cause {0 he made to any member of the hody

comprizing the ageney. adwministrative law judge. or V
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other employze who is or may reasonably be expected

to be involved in the decisional process of the proceed-

ing, an-ex parte communication relative to the merits

of the proceeding;

. “(B) no member of the body comprising the agen~

¢y, adzxﬁniétmﬁve law judge, -or other employee Wh()
_Is or may leasonably be expectecl *o ‘be involved in
- V,the deczsmnal pmcess of the proceeding, shall make ¢ or

: _,,icause to be’ n;ade, to any mtsresled person o;pts&de the*

agency an ex parte communication relative to the merits -

() s member of the body somprsiag te ogacy,

may reasonably be expected to be involved in the de-

who makes or causes to be made, a communication pro-

‘hlbltet}. by this subaecmen shall place on the pnbhc 1‘ec0r&

of the pr oceeihno*
“(i) all such written communications;
“(i1) memoranda stating the substance of all

such oral commurications; and

administrative L‘;Y'Y judge, or other employee who is or

_cisional process of such proceeding who receives, or .

“ (i) all written responses, and memoranda

stating the substance of all oral responses, to the

materials described in clauses (i) and (ii) of this -

“subparagraph; : o -

gl

o1 —————
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1 “(D) 1n the event of a comnmunication i)l'ohiijited
2 by this sﬁbsection and made or caused to be made by a
3 } party, the agency, ad.ministmtive Iafv judge, or other .
4 employee presiding qt the heaz'in;r'may to the exten‘t
5 cmnsmtent with the interests of ]u:‘mce and the pohcv of
6 fthe underlying statutea, require the persozl or party to
T show cause Why his claim or interest m the ploceedmt,
8 should not be disniss ed &emed Mreoarded or othez- L |
. 9 'mse adversely affected on accmmt of such vmlanon, -
10 ;aild' S ) | :
11 “(E) the proh1b1t1ons of this snbaechon shall apply
12 . beommno' at such time as the ageney may designate, but
in no case shall they begm to apply later than the fime '
14 at'which a proceeding is noticed for hearing unléss fhe
person responsible_for the communication has knowledgé .
16 that it will be noticed, in which case the prbhibiﬁons ;
17 shall ai)ply i)egiuﬁingat the time of his -acduisiﬁon of ©
18 such knowledge. | -
19 “(2) This section does not constitute ﬁuthorit_\; toA with-

“og hold information from Congress.”.

21 {(b) Section 351 of title 5, United States C'ode,"ES :
93 amended—f o |

23 (1) by striking out “and” at the end of paragraph -
24 (12); |

25 (2) by shiking out the “act.”” at the end of pam- -
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1 graph (10) and inserting in liew thexeot ‘act; mxd’

2 and | |

3 () by adding at the end thereof the following new

4 pamgmph:' |

5 o« (14) ‘ex parte communication’ means an oral or

6 written cqmmunicatien not on tﬁg public record i&jith )
T . respect to Which reasonable prior #otice to all parties

8- »'}113 mof given.”. _ . : o | | "

Kc) Sectmn 556(&) ‘of title .::, Umte& States Gode is

Stirizw %o{é):)lo amended by maermnc' between the thn'd and fourth sentences
& T 59 W'f 0 ¢

RS (’,0065. lS
Yuukn HAD aY

11 | tilereof the foﬂowmo' new *sentence" “The acency ma,y, to

. ....v ',,-»"

Sty AP azl" the extenf: eonsutent 'mth the mterests of Juatlce and the

Stcrcon §SL.
DuBiies N‘W
M?'""P oL -
RS “SALTCH

Sza(aémgs

Boar crdidd s

erraw SSLb

OPEn WALTAES) ",

P

pohcy of the tmﬂerlym & statutes admmz;texed by the agency,
1=r: : eonuder a-w'zolahon of aectxon 357 (d ) of this title sufficient

13) orozmda for a decmfm adverse to a person or Parry who has

16 cem:(mtte& such violation or cauzecl such no}ahon to ocenr.””.

, SEC.[%J[The pzjovisions of this Act shall become effeciive

-1

18 one hundred and eighty days after the date of its.e}aacfmen‘g

() bxessT ps Prodidebd v SubStéeron (b) oF
THAS  SEeTIeN, THA Provisionts or THiS Aer Sxser.
TREL. IEFFECT™ /180 DRYS Aﬁﬁ,;z_: VUL DRFE. OF Z7S
LNAET micpss. ' '
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[Renccting nmemlments :\dop(cd by “the
Governmetit Information and Individual
Rights Subcommzttce thmugh Decem-.

: 5, ber17,1975.] N

?**zzﬂ:‘sss%ﬁs H.R. 110@?
S A BILL

To pmvxde ﬂmt meetings of (:0\'01'11111(,1\(; ngen-
cies shall bo open to tho pubhe, and for othcr

purposes,

By Ms. Anzua, My, Pascinn, Mr, Brooks, My
Conyeng, Mr, ITanuixaron, Mr. Macnoxarn
of Massachusetts, Mr. MoCrosxey, Mr,
Maauns, I\Ir Morrirr, Mr, Moss, and \Lr

“Ryan

Drcmmm 4, 1076
Ilcfcncd to the Cmnmlttce on Government Oncxntions

i v s et peen






EXECUTIVE or—*::zcs OF THE PRESIDENT
VIASHINGTON, D.2. 23583

Decamber 8, 1975

Hcnox ao‘e Jack Brooks
Cnalswan, Committee on
Government Oparations
Houss of Representatives
ashington, D.C. 20515

Dear Mr. Chairman:

This is in response to your request for the views of the
Office of Management and Budget on H.R. 103153, the *Govern-—
ment in the Sunshine Act.” Members of our respective staffs
have held discussions concerning this bill.

The bill would require generally that meetings of the men-—
bers of multiheaded Executive agencies ba open to public
observation. A meeting could be closed to the public if its
subject matter fell within one of the bill's exemptions, but
the agency would be required to prepare and malntaln a tran—
scriot of the proceedings.

purposes of the bill are to increase public understand-

The

ing of the reasons for governmental decisions and to ennance
the public's faith in the integrity of government. We support
those objectives, but we perceive szrious problems with this
legislation. Soms of these problems stem from tne bill's
drafting and others from its underlying concepts. Our prin-
‘cipal objections to the bill are discussed in some detail in
the attachment to this letter. Our most important concerns
are’ summarized briefly in the paragraphs bzlow.

The bill's definition of the agenc it would cover is

.;
unclear, and would lead to unnecess

y confusion and litiga-
tion. We believe that the affected agencies should be specif-
ically listed. Likewise, the bill's definition of the meat-
ings it would cover could lead to serious difficulties. The
bill's definition would make the decision as to whather there
will be a meeting dependant upon what happens at the m2eting.
W2 balieve that only those Oaubofl ngs neld for the purpose of
39ointly conducting agency business should bz included.



2
5 the closing of a meeting
y's participation in a civil
ion in a Fedesral orxr Staue court. This exception should

wuen it would concern an
c?

v
0.
{
o
0
<Il"’

broadened to include civil and criminal procesdings as
1 as actions bafore other agenciss, 1oreign courts, and
er 1ati0nal tribunals, and arbitration proceedings.

he raqu1rensnt that a vote bD taken in order to close each
aeating is unnecessarily burdensome upon those agencies which
eal primarily with exempted matters. They should be per~
mitted to close all such meetings by regulation.

ﬂ

Ve do not believe that the bill’'s exceptions are broad enocugh.
to pxotect‘the public interest in the case of agencies, such
as the Federal Reserve Board and the.Securities and Exchangc
Commission, which are charged with regulating financial ‘in-
stitutions and securities and financial markets. A suggested’
amendment to correct this deficiency is set forth in the
attachment to thls ?eporb. -

The bill's judicial review provisions also present difficul-
ties. For example, they provide that district courts may
entertain an action by any person to enforce the requirements
of the bill by declaratory judgment, injunction, or other
relief. It should be made clear that this bill does not
auvthorize a court to set. aside agency actions even if those
actions were taken in a meeting improperly closed to the -
public. In our view, such a result would bz unwarranted

and would increase uncertainty, costs and delays in agency
vroceadings. The bill would also parmit the assessment of
a2ttorney fees and litigation costs against individual agency
menbears under cexrtain circumstances. This provision would
have the undesirable effects of inhibi;ing the tillingness of
gqualified persons to accept agency appcln;nenus and inhibiting
the performance of official duties by those in ofifice.
n summpary, we support the purposss of H.R. 10315, but wea:

el ieve that those objectives can ba and should ba accomplishad
rith far more certainty and far less disruption and delay in
gency proceedings than this bill would provide.

3o

Tne Office of Management and Budget is opposed to the favor-
able consideration of H.R. 10315 in its present form.

Sincerely, -

(5ignad) Jazes .

Jamas M. Frey .
Assistant Director for
Legislative Reference



The bill presen £ly defines the agencies it would cover by

an ex pap31ve definition of uncertain scope. Such a

definition may well bhe appropriats for purposes of the

Administrative Procedures Act, but is most inappropriate,
xpansive and unnescessary in this bill. The agencies i
sought to be covered are not numsrous and can be spacifically

listed, thereby avoiding the seemingly endless disputes and
litigation concerning coverage that we and other agencies
have found to be soO costly and time consuming in apalocous
situations. A successful preceadent for this approacih is the
Government Corporation Control Act of 1945, 31 U.S.C. 841
et seq. This Act has been amended on several occasions

to add or delete from its scops particular corporations,

a practice which would be appropriate for H.R. 10315.
Absolute clarity of coverages not only avolds the cost

of the obvious uncertainties but also simplifies the
drafting of other provisions of the bill, and thes process
of formulating the list of agencies nead not be a pro-
tracted one.

A meeting is defined by the bill to bes a gathering of

the members of the agency where deliberations on agency

business occur. Other provisions of the bill provide

for advance public notice of these mesetings and an

opportunity for the injunction of them if closed to

public observation. The defintion of meeting is therefore

crucial to the bill, for if there is not a m=eting, the

bill would not aoplj. It is also crucial that the

requirements of a meeting bs undsrstood by the pu03lv and

by the courts in advance of the actual holding of a
aeeting. This understanding is necessary if the agency

is to bear its burden of justifying any decision to

close a moetlng in reliance upon the exceptions to the open

me2eting requirement. Unfortuately, the definition of

meeting in the bill is dependent uvpon what occurs at a

gathering. This paradoxical standard may be very difficult

to demonstrate in advance, and may significantly frustrate

the use of the exemptions in the bill. To the extent

that the bill seeks to reduce any public susovicion con-

cerning the manner in which the businsss of thase agencies

is conducted--an objectivc with which we agree—-the un-

usual definition of mesting may well defeat this purpose

by reculrlng agencies to desmonstate the impossible in
order to justify closing a meeting for a reason which

the Congress would acknowledge as necessary

W2 would urge that a definition of mest
usual form--a gat hering with a purpose
common element in jhdlCla] determinati
0L expression and proof in advance of



concern that real agency business will be conducted at
atherings called for other pu*sasns should be met by
expressly precluding the conduct of agency business in

=

such gatherlngs without compliance with this bill.

\Q

H.R. 10315 signiFiCantly imgroves S. 5 by the addition
of a definition of "member". This definition can be
simplified by the elimination of the Presidential
appointment limitation 1f the agencies are listed in the
bill. A definition of "official agency bu51neas should
also be added.

The agencies which would be covered by the bill are in
the best position to provide comment upon the extent to
which the exceptions to the requirement for meetings to
be open to public observation meet their needs. Generally.
however, since to some extent the exceptions in this
bill track those in the Freedom of Information Act, the
exceptions anticivate the existence of agency records

as ‘a requirement for closing. For instance, closing to
avoid dlSClOSlng information contained in 1nvest1gatory
records is permitted upon the assumption that in all -
such instances there will be a record. The exceptions
in the bill should insure that gatherings to discuss
information not based on a record, but which if written
would ba such a record, may also be closed.

We beslieve that the exception for trade secrets and
commercial or financial information should read exactly

as the provision does in 5 U.S.C. 552(b} {(4}~-the Freedom
of Information Act. The reason for the language in

the bill is not clear but it will raise questions as

to why the change was made and its impact. While we

agree with the concern the bill expresses for the

privacy of individuals, we are concerned that as pre-
sently stated the bill doss not facilely interface

with the Privacy Act. The bill would establish as a basis

for closing a meeting a standard based upon “a clearly
unwarranted invasion of personal prlvacv," as does the
Freedom of Information Act, and a similar test for dis-
closures to third persons is carried through into the
Privacy Act of 1974, 5 U.S.C. 552a(b)(2). This bill
should not require the disclosure of information which
would not be required to be disclosed to the public by
the Privacy Act. We also do not agree that Federal

““‘ oyees surrender their prlvac¢ safequards “witﬁ

plo
spact to [their] official duties or employment.'

H

L e e g LS R T it £,
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The paragrapn limiting the utilization or exception (7)
shiould be modified to vearmit the closing of a resting even
if there has been an unauthorized disclosure of some .
information pertaining to such m2eting. The limitation

as now written not only sanctions unauthorized disclosures,
“but provides an incentive for such disclosures. The
limitation should be applicable only when the agency.

makes or when it 1s required by law to make a disclosure.

is exception (7) permits a closing in order to avoid
untimely disclosure of an action when it would bs likely
to seriously frustrate the proposed agency action. Often,
it is not the action which would b= frustrated, but the
policy underlying it. For example, release of information

Th

indicating an agency's interest in the acquisition of a
certain tract of land may not frustrate the purchass of

that land, but the acguisition at twice the price as a
result of the speculation fostered by the disclosure

would frustrate the policy underlying the proposed land
acquisition. This provision should be modified accordingly.

Exception (9) authorizes a closing when the meeting would

concexn an agency's participation in a civil action in

Federal or State court and also for matters genserally

within the scope of 5 U.S.C. 554. Although exceptions

for criminal activities are present elsewhere in the

bill, to avoid any guestion the bill should bz amanded

to cover criminal actions as well. This exception should.

cover civil and criminal proceedings as well as actions,

and such actions and proczedings should not be limited

to State and Federal courts, but should, as several other

agencies have urged, cover actions before other agencias

and in foreign courts and other international tribunals

and in arbitration procesdings. Furtharmore, tha citation

in the bill to the procedures in Section 534 of Title 5-- .

adj"dicatory proceedings—-elininates as a basis for closing

meetings the exceptions to Section 554 which lso should

e bases for closings. Section 5533 of Title

informal rule making provision--is itszl

D "ovision since it opens to public comm
tion most agency rule makings. This ha

mOst significant and successiul provisio

strative Procedures Act. The proceadings w

n
2 H
b
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]
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the proposals which are subject to Section 553 should be
permitted to be handled as they are now and it is
recommended that the bill be modified to permit agencies
to form the proposals subject to Section 553 without
public observation if they choose to do so.

There are, of course, often statutes which reguire the
withholding of certain information from the public.
Exception (10) permits the closing of meetings which would
disclose such information only for certain of these
statutes. The effect of the bill in some instances would
be. to compel the disclosure in an open meeting of in-
formation specifically exempted from disclosure by another
statute. We do not believe that H.R. 10315 should rep=al
existing law and require the disclosure of information
specifically exempted from disclosure by statute. Such
statutes have been enacted by Congress over the years to
deal with situations where governmental concerns are
overriding. The Freedom of Information Act did not repeal
those provisions, and we see no justification for doing

SO now.

As to the procedures for closing meetings of these
agencies, we believe that the number of members who are
entrusted to take action on behalf of an agency in a
meeting should be entrusted as well to determine whether
such meeting satisfies the regquirements of these exceptions
and whether such meetings therefore should be closed. To.
regquire that for each such determination a majority of"

the entire membership must vote for such action would, we
believe, impede the prompt conduct of the agency business,

. the necessity for which the bill in other areas provides.

As presently drafted, H.R. 10315 permits any person whose
interests may be directly affected to reguire a vote to
close a meeting for reasons set forth in exceptions (3),
(£) or (5). Similar concerns underlie exceptions (6), (7).
(8) and (10)' and should also permit any such person to
reguire a vote to close a meeting.

In order to reduce the administrative impact and costs of
the bill, any agency a majority of whose meetings mav be
closed to the public, should be able to provide for such
closing by regulations, and not merely when the closing is
for reasons set forth in exceptions (6), (7) (A), (8) or (9)
@s H.R. 10315 now provides.
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H.R. 10315 permits an action to ba broucht in Federal
district court for any lolat ions of thi% »ill zgainst
the agency and aga ainst any of ths individual membsrs of
an agency. Tne bil also provides that in certain
instances reasonable attorney fees and other litigation
costs may be awardad against the agency and against the
individual members. This potential personal liability
rform

on behalf of ths individual members in the Qe
their official duties is not in our Opinion i

interests of our Government. The spector oF a -pe
defense for the performance of official duties would have
an inhibiting effect upon the performance of such duties
and uypon the willingness of talented pzople to accept’
appointments to these positions. These provisions should
be deleted. o ’

. The Senate Report on S. 5 indicates that that bill did not

provide a basis for enjoining, voiding or setting aside

of anv agency action taken at a meeting. Thus, judicial

action to enjoin, void or set aside agency action even if
taken in a meeting improperly closed to public observation,
cannot be based upon S. 5 and in our opinion should not be.
Since H.R. 10315 uses the same language as §. 5, we trust
that this most important aspesct is your understanding as
well. At a time when the Congress and the Executive are
actively reviewing Governmental activities in general and
the regulatory process specifically to reduce costs and
delays, a provision permitting injunctions and encouraging
protracted litigation on purely proue&ural grounds must be
avoided. -

nere are other provisions of H.R. 10315 which, in part,
ecause of the draftsmanship unﬁecesqa“lLy increas
dministrative difficulties and attendant costs and delay.
For instance, the bill as drafted reguires the members to
have a second meeting to read a transcriot of a closad
meeting to vote on relesasability of portions of it. By
requiring instead that the agency release upon re
such portions of the transcripts as are not exempt
same results are achieved without a reguiremesnt for a
second meeting to review the first. Furthermore, such

an approach utilizes procedures {0 which agencies are now

Uvﬂ
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accustomed; e.g., the Freedom of Information Act, permits
delegation of initial decisions to an appropriate admini-

strative official and allows agencies to establish
administrative appeals within the agencies in instances
of a denial of access to assist in reducing litigation.

There are many aspects to the judicial review provisions
of the bill which seem unnecessary. For example, sub-
section (i) in its entlrety does not appear to add anvthlng

to the bill or existing law except confusion engendered . .

by speculation about its purpose. In the interests of

some certainty to the subject matter covered -by the bill,
there should be a time limit on the judicial review
provisions beyond which the various actions may not be
brought. Also, the accelerated judicial review provisions

.~ have became more burdensome and difficult to attain as a

result of the impositions of rigorous time demands in
criminal proceedings and accelerated procedures in other

" civil actions and proceedings. Alternatives to these

provisions should be considered.

The manner in which this bill would impact upon or con-—
flict with other laws must be provided for more carefully
than the bill currently provides. For instance, the
repeal of other laws precluding disclosure of information
has already been mentioned. The lack of interface pro-—
visions with the Federal Advisory Committee Act, 5 U.S.C.

Aop. I, also requires a statutory resolution. Although
the Senate Report on S. 5 recognizes the conflict
between this bill and the Federal Advisory Committee

Act in certain instances, S. 5 and H.R. 10315 do not
provide by their terms, as they should, for a resolution
of this conflict. If the agencies which would be covered
by this bill are listed as we have recommended, agencies will
not be covered both by this bill and the Federal Advisory
Committee Act. However, when agencies which would be
covered by this bill meet with advisory committees, the
bill should provide for which provisions apply.

st

12 also share the concern underlying the request of some
agencies for a new subsection as follows that could be
ubsection (m) redesignating the present subsection (m)

and (n) as (n) and (o) respectively:

W

0



"The regulirements and provisions of this

section shall not apply  to the meetings

of any agency which are likely to involve

a discussion of information whicn, if

disclosed, might, in the view of the agency

involved, have an adverss effect on the
<§§>- financial markets in which securities are

traded or on the professional participants

in and self-regulators of the securities

markets.” ;

Section 5 of the bill would, as S. 5 would, prohibit ex parte
communications in situations where agency detTérminations are
required to be reachad only on the record after an opportunity
for hearing. We agree that such determinations should be
based exclusively upon the administrative record, but we

share the concern of many agencies including the Department

of Justice that the provisions are overly broad as written
and may be more appropriately handled by requiring agencies

to set forth regulations in compliance with principles

which would be set forth in the bill. :







ISSUR SUBJECT MAJOR REFERENCE _AMENDMENT ADOPTED
1. List the Agencies Yes
2. Definition of Meeting Yes Offered by No
' McCloskey
3. Anticipate Records No Cover by
, Report
4, Track 552 (b) (4) ' No offered by Yes
McCloskey
5. Interface with Privacy Act No staff change Yes
6. Federal employee Privacy No Offered by Yes
Surrender ‘ McCloskey
7. Use of Exemption (7) after leak No Offered by Yes
McCloskey
8. In (7), frustrate policy No Report language
| ' to cover
9. Cover criminal actions in (9) No
to close
10. Not limit to State and Federal No Majority Yes
amendment
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MAJOR REFERENCE

I8SUL SUBJECT AMENDMENT ADOPTED

1l. Expaﬁd (9) to Foreign courts No~ Majority - Yes

as basis for closing o amendment
12, Permit exceptions to 554 to be No

used to close
13, Permit closing for 5353 No Offered by No

. McCloskey
14. conform (1) to 552 (b) (3) Yes changed 552(b)(3)

Instead

15. Require vote of majority of Yes

agency to close ‘
16. Permit additional'grounds for No

persons to demand votes to

close.
17. Close more meetings by regula- No

tion :
18. Personal liability of members Yes Offered by No

' ' McCloskey

18a. Award of attorney fees to con- No offered by No

form to FOIA

McCloskey



ISSUER SUBJECT MAJOR REFERENCE AMENDMENT ADOPTED
19. Avoid basis to void action ‘ ves Listed as an issue since essential not
taken by agency ‘ : to have. .
20. Release only on reguest ‘ Yes
21. Permit delegations of authority Yes
to release
22. Eliminate (i) Yes
23. Time limit on judicial review No . Majority Yes
actions , ‘ , Amendment
24. Eliminate accelerated judicial No Majority ves, from
review - , ' Amendment 20 ‘to 40
‘ days.
25. Interface with F.A.C.A. | . Yes Offered by Yes
' ' ~ McCloskey
26. Transcript problems Yes “' Offered by No -
' ' McCloskey
27.

Ex Parte Communications No
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JUL 17 1975

INFORMATION

MEMORANDUH FPOR THE DIRECTOR
Subject: Supreme Court Decision on Exemption (b) {3)
of the Preedom of Information Act.

Cn June 24, the Supreme Court in a 7 to 2 decision heald
that the type of statutory authority which permits the
withholding of information from the public when an agency
head determines that the disclosure would adversely
affect an individual and is not in the public interest
falls within the exampticn in the Freedom of Information
Act as a statute which specifically exerpts information
from publiec disclosure, Administrator, Federal Aviation
Adninistration v. Robertson, et al., 43 LI 4833.

e Court held that a statute enacted prior~to the Freedom
£ Iaformation Act which gave the Administrator of the
aderal Aviation Administration the authority to with-
old information from public disclosure upon the reguest
cf a person to vhor it pertained, was not repesaled by
implication by the Freedom of Information Act. Although
acixne w*enﬂxgg the coverall congressluﬁal intent bshind

the Act and its 1374 amendments—to increase the

anount of information made available to the public--the
Court found ches legis’ative history indicated that while
the Congress was aware of the necessity to deal expressiy
h laws inconsistent with the prcposed Freedom of
ormation Act, there was nothing to indicats an inten-
n to repeal those inconsistent statutes by implicntion.
, the citations by the Court indicated that the

as not intended to limit those Y... statutes specif-
written with the congressional intent of curtailing
ovw of informaticn as a supplement necessary to the
functioning of certain aoongies "o (43 Iw 248332,

At the time there were approximately 100 statutes
in tae Hdouse Report on the Act) \hxch would have
empted from the Act by that shlch becaro 5 E,».C.V
3). The Court held that the word "specific” in
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that exemption "... cannot be rezd as meaning that the
evemphion applises cnly to documents moec1f1°a, i.e., by
aning them p*ec’snlw or by describing the categqgory in which
chey £all., To reguire this 1nce*pretat;0n would be to ask

£ Congress a v;;tva11y impossible task™ (id, at 4837). fThe
Court held that the 1974 amendments were an endorsseentc

of this construction of exemption (b) {(3) of the Act
{amparently ovarlcaking the fact that the construction

0% this exemption was very much in doubt until Chas
CSClolon).

Qo ‘.'J

te effect of this decision for OMB involves

An irmedia
the FPreedom of Information Act litigation brought by
Xr. Richardson for certain budgst documents pertaining to

the CIA. VWYhen we initially denied this requast we had ob=-
tained from the Director of Central Intalligence the dater-.
nination that there should be no such disclesure since to
do so would disclose intelligence sources and methods, and
this determination was under conditions statutorily set
forth in a manner similar to the authority o* the Admini-
strator of FAA. , : '
Another immeﬂiate ranner in which OM3 will be affected
concerns tha discharge of our statutory authority

and our presidentially delegated rgspcﬁsibiliLy to

rmake determinations to close weetings of OMB advisory
committees and those Presidential advisory committees

for which that function has not bean delegated elsewnere.
Dacause the exsmotions of the Frezdom of Information Act
are {by Section 10{d) of the Feue*al‘Aévisory Committas
Act, 5 U.S.C. Apn. I) also the bases for closing the meek-
ings of aiv*sO“y committees, this decision may have soma
effect, although probably not major. ~ )

This opinicn will not have any effect upon an individual’'s
access to his records under the Privacv Act of 1974 {5 vU.S.C.
552a) since that Act specifically states that "no agency
shall rely on any exemption contained in section 552 of
this title to withhold from an individual any record
which is otherwise accessible to such individeal under
tha provisicns of this section®™ (5 U.S.C. "S?a{c),.

To the extent that the irformation is persconal informa-—
tion covered by the Privacy Act and falls within the
scops of a statute which is covered by examption (b) {3)
of the Freedom of Information Act, an agency is not free
to trensfer (e.g., to arnother agency or individual),

«~,
T
'3
“wet
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vursuant to the Privacy RAct's exemption from the reguire—
raent for individual consent, information the releases of
which ... would be reguireé under [5 U.S.C. 552]" (5 G.S.C.
552a{b) (2)})). Therefore, as ths arcunt of information
reguiraed by the Frezedom of Information Act to be disclosed
ig reduced by exemption (b) (3), so is the agency'’s ablllt}
to transfer it under the Privacy Act.

Although this decision may be criticized for its reasoning,
and the reaction nay take the form of an amendment of the
Treedom of Information Act, the rore 11Pely immediate
impact will be the appearance of.statutes concerning dis-
closures to the public drafted to authorize non-disclosure
only when other laws specifically prohibit the disclosure
of cercain types of informacion, and not merely authorize
it to be withheld upon general findings of public interest.
This is, for example, the approach taken in S. 5, the :
"Government. in the Sunshine Act".

<q1iam M. Nichols
William M. Nichols
Acting General Counsel
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TRefizcting amendments adopied by the Government Infor-
mation -and Individual Rights Suoco...- iittee throuch ,
Dace mqer_ig’f, 1975.1 y ; B T T Y

gLm— ok —
ey & - -
s =

i G2

L TEEE Héﬁéﬁ“oﬁ RVPREDE\’TATIV"S Tl

yEr '-‘" op ""’Dvma4,1975 ey, ¥

3. Arzre (rorher*elf Mr. Fasczre., Mr. Baooxs, Mr. Cox‘rs.s, )[r H_xmu:.\'c-
ToOx, Mr. Macooxarn of Massachusetis, Mr. McCrosx=r, Mr. Macomz, Mr..
\[orr"zr, Jr. Moss, and Mr.Rrax) introduced the following bill ; which

a5 referred to the Committes'on Government Operations

, - & - e . . Ll - "~ = . -we - -
- [Oit thee part struck thrau;‘:rand-inse:t.the pact poictad in italic] | B
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To provide that meetings of Government agencies shall be open

to the pub‘xic and for other pwposes. - 2

1 Be it enacted by the Senate and House of Representa-

2 iives of the United States of Admerica 1n Congress assembled,
3 That this Act may he cited as ihe “Goverament in the Sun-

4" shime fael”. : : &
3 Sec. 2. DECLARAT 10N OF Poricy.—It 15 herebr {a-
6 clared to be the policy of the United Siates that the publie

i is entitled to the fullest praciteable mmformation regarding -
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- Ing after section 552a the following new seciion:

y o

2
the decisionmaking processes of the Federal Govermment. It
15 the purp.ose of this Act to provide the public with suc_h
information while protecting the rights of individuals and the
qlbility of the Goverument {o carny out its mspc_msibilities-'

Stc. 8. Title 3, United States Code, is amended by add-

“§;‘5‘.7-b. OPEII. mesetings - S

“(a) For purposes of ﬂlb sectmn——- 3

£y (1) the term acency ‘means the Fedeml Election
Gormm SIONL and any aoencv as denned mn section 552

(e) of tlus hﬂe headed by a collegial body compo\eil of .

e .

. two or more individual members, &nd includes any ﬁub—

. division t-heréof spaesed of o= t&é:«“—_e= f—ﬁe oF Hove

smessbass and authonzed to act on behalt of the agency;

“(2) the térm. meetmg-means the deliherations of

-

- at least the number of individual agency. members re-
quire.d to take action on %eh;‘ﬂfﬁf the agency where such .
- deliberations concern the j‘o'in.t conduct or disposition of ;
agency business; and
i (3) the term ‘member’ means an individual who
belongs to a collegial body heading an gé;iC}',Eud who
i3 appointed to such position by the President wiih the

advice and conseut of the Senate;] ks :

¢ % o & o Sy s e .-
“(h) Except as provided n subseciion (c), every por-
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an agency shall be oyeq to public

t;u!t of every meeting of a

observation. i
“(¢) Exceptin a case Whei'e theagemu\—ﬁnd: z‘h{: the -

pubhcr mtere:,f 1eqmrez, otherwise, (1) et 10 (x)) “shall

0ot upﬂy to any pomon of an aorencx “Mesting, aad ()) tne

‘. .
lx‘ - Py

requu:emms of subsections (d) and (e) ~hah not appl

'any mtorma.t_on perum_nv to sucn meatin thelmse re- ' .

4.‘5-1

......

~Fir - 3

afrency properly deter.cmne Lnat such pm tion oF portxon:. oE

its meetmo' or the dx;clomré 'of such information is hRer to—t _ T,

sz S

' uaner criteria eshoh:néW by an Execume mder to be -

5 T

Lopt secret in the- mfe ests of nahonal defense or foreign

P =

pohcy and (B) ‘are, in fact “propely cla: ifed pursnan‘t'
s Nere S, AL fa'z}’-crrt)s..
. L oF AN AGEN

to cn Executive order; :
s /nflruy,-n, PAnseun

(7) relate solely to lﬂc&ﬁ(’enf_\' 5 own internal per-"

sonnel rules and pmctxcﬁ A RN :
T {/9) disclose information of a pevsonal natwre where

disclostre would consiitute a clearly vawarranted -

vasion of persoual privacys;
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“(£) involve accusing any person of a crime, or

. formally censwing any persous; AT
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- to the extent that tne;@»clo;ure_] would (A.) mtertere

.mth en.forcement pmceechngs (B) E{epnve a person
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et

11 - ._of 2.1 wht to a fair trml or am nnpartml adjuchcauon,

% ( C) conatxtute an unwarranted I mvmon of personal pri-

13 . vacy, (D) dxscl_ose toe identity of 2 con.&aentml sowree,
14 (E) 1o the case of 2 record compiled by:i criminal law
15 enforcement authority in the cause of a criminal investi-
s TN ’;ggtion, or by an agency cbnducuw' 2 lawhul national
17 “security intelligence invesﬁgzition,' disclose conﬁdenh’al
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19 (L) dde\S investigative techniques and procedunres, or
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;B “(4) in the case of an agency which reguleles
. 2 _currencies, securities, 'comquifz'es,‘mj financicl in-
.8 ... stitutions, be lilcely té (i) 'Ieacl to s,z'qniﬁcmzt ﬁz;c;ncc'(zl ‘_
"S- opeculahon or (it) sig Jm[zcczntl 7 emlan ger the stabil-
5 . . tyofany ﬁn(umal institution; ["”Cﬂ _-
8 “(B) in the case of CZIZJ agencJ, be hlely to Si~
B _nificantly . frustrate 1mplementatzon. of a-proposecl

fug . SR agency action. This subpamgmph staZl not appl J in

.9 . - any instance where the content or naiure o-,etne pro— %

_10 i -,”pODQIZ aryency acfzan alreaclr; ha.; been (ZL)CZD)Q(Z fo the

_;_11__,- Wik Ew pzzblzc by the agency, or uhere the agency 15 7 eqza-re(l )

£ A2 coRpy bJ law to make suck disclosure prior. fo ta?cmg ﬁnal
T g (awi BGENCY action on such propom &7-3,_ : :
14 “(8) disclose information conmme&m or rel“ted o
15  examiration, operatin’o' or cond:fion reports prepared by,
=36 _i,“,on behalf of, or for *he use of an. agency res pm._:.xble for
. AT . .i.the 1englatwn or supervision of ﬁna.ncml u_ahtuno.l
[ -

18 g “(F) specifically coucern fhe agency’s issuance of a
19 subpoena, the agency’s participatiou i a Ci'\'i;.l action = :
20 Federal er Stade el o action in a foreign court or
21 . andernctional tribinal or an arbilration, or the uitiation;
23 . . conduct, or disposition Ly the agency uf a parbicular case
a3 of formal ageney adjudication l’*"‘lmut to the pmce&u'ca

9L 1

e N il I Rl S 6 anily e > > - : z
seetton 25+ of dhis tidde or otherwise fuvolving a defer-
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1

mination oa the record after opportunity for a hearing;

or s 7

i (/«f disclose information requ ued to be vnulrlzolfl _

_ﬁ'om the public by any other statute estab!-.sbmg‘p&rtmt;

lar ceriteria or referring to particalar types of information:

o (d)-(l) Action under snbsection: (c) to close a por—.

tion or portions of an agency meeting shall be faken- only

When a,-ma]oncv of- the entire memb°r~..1p of the= avencv

votes to taLe- such achon- A separate vote 01 th° aveﬂcy e

._‘.__

membazs shall be taken Wlth respect to each agency meeting - -

a par'tion; or pofdons_of_which are proposed to be c’zo’:‘.ed to-

the public pursuact to subsection (c), or with respect to anys
information which is proposed to be withheld uander sub-_
section {c)-. A single vote may be taken with respeet to &~

ol . . S RN
series of poriions of meetings which are proposed to be
closed to the public, or with respeet to any infoqnaéon con-

cerning such series, so long as cach portion of a2 meeting.

in such series involves the same pariicular matters, acd 13

scheduled to be held no more than thiuwiy days after the
R e o i -y o e TR _,.n.', G ATETIE e e 3
inidial portion of a meetiny in such series. The vote of each

| (22
shall bz aliowed. ?‘\ henrever any person whose
\ S '

“\' \1(\ t\ Il):“, } (1 lLLtIV 31'\‘Clg\_g b}- :] l](':r:'\,:l ”f ﬂ. R‘.E'L‘[El’.g'

-»:-.

requests that the azeney close such povtion fo the publie for

~

T

et LR A T R I L R R T R AT R LI TR 1]
"

" meg e g
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1 any of the reasons referred to iv pamn'r-zphs (3), (4}, or

2 (5) of subsection (c¢), the agency shall vote l)v 1ecordcc1'
3 vote whether to close such meeting, upon requesr.- of any one -

5 .
4 of its-members. {\s ithin one day of any vote taken pufsunt

1) ¥vl(s), ..
to {this[ para =>Tap1ﬁ4 the aoeucx shall make publiely av: adable :

(S]]

6 a written copy of s_uch voie reflecting the-vote of each

‘member on the qveauonﬁ i g, St TR I

1

8 E (’)]ﬁ a porhon of &meelma is close & tg'_'ﬂ-_;e PU blic: .

9 -the-agency shall, within one.(]ay of the voie taken pussaant -

an{>)
10 to pa;avmph (1)\ot this subwecnon. maLe pub.xekr zwa:l‘.
11 ‘able-a-full written explanmon of its aetion d«)smO' the pm- T

12 . tion: together mth a list of all persons expeeted to attend

13 : the mee,tmar n.ld their afihiation, oI oy
14 ,g’) -Any. arrency, a ma_]omv of the portions of whose—
15 meehng's_ 'may'pmperlv be closed ~t{; the public pm*su;mt
16 to paragrepbs (6), (7) (4), (), or (9) of subsection
17 {c), or any combination the 1eof may provide bv re“'uhuazl
18 .for the-‘c}osiug of such portiovs in th event that a majority
19 of the members of the ageancy votes by le(.OLJeu voie at the |

20 benum_gn of such meeting, or portion thereof, to cluse the

—

,.

21 exempt portien or portions of the meeting, and a copv of -

22 such vote, refleciing the vote of each member on the ques-
93 tiom, = made available tn the pnblic. The provisions of
x ¢ ~

N 3 )Pﬂ’!DC:))
94 paragraphs (1) [and ( ﬂ of this ~1Jn~0n ion and Subsecﬁnn

(E) shall not ﬂppl_‘ Yy} auy” porsum of a mee mtr fo v "7‘1( 44

8]
Ut



=1

bt

1o

e

2
e

9

such regwlations applv: Provided, That'the agendy shall,

excepts to the’ extent & hat such information is” exempt from

disclosure'- under the provisions-of subseciion “(c);*provide

the pubhc' ~srith-public announeément of the date, place; and

subjaci:-:ma_t - of the mee ting and- eacz;c portion’ m%e‘o at

the earliest prac uc:.z)le time -and in no case-laterthan the .

corame ncemea* of the meeting or portod i guestion:® <

‘.‘ (e) Tn the case of each meeting, the agency shall make

" public2nnouncement, atleast -one week before-ihe meeting,
of the:date; place; 2nd subject matter of the meetingi whether

is to-be oper or clossd -to the public; and-ths*namé and

gency to

phone number- of the- oficial ‘designated by the-a

3 . respond to-requests for informmation -abount the meeting. Sueh

aunouncemsnt shall be made unless a majority of thé-fne;fl'— :

bers'of the agency déterminss by a recorded vote that-agency

© business ‘reqiires ‘that suek meetings be called &t an earlier

at\,, in which case the agency shall make public anneunce-

ment of the date, place, and subject matter of such meating;

and whether open or closed to the publie, af t

e . Y , - .y - -
praciicable time and In 1o case laier ihan ithe comamence-

meni of the m%e;ing or NOTLION i qu restion. The rime, zﬂz‘.ce.
ar of 1apiing + the datsrmiinaiiae af i
o s.[l_]_)l._\; piaiisr or & IS Gl L, Or (112 preiination O e

agency o open or close a meeling. ov porten of a n\ee.-ng

to the public, may be chanead following ¢

' R}

AT PR RR IR R L R AR L2

Veam verren

ot e sy
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1 [ ment required by this paragraph only i (l') o majority of
'f-. 9 - the entive membership of the agency determines by a 1'.6.-:
3 -.cqrded voie that ageu_cy'bus}ngss 50 requires and t}nt no
4 earlier announcement of the change was possible; and. (2)
5 .-the agency.publicly announces-such change and the vote A
6 of each member upon such change at the earliest pmctic:zble ‘
7'. time-and In 1o’ case latev than the comuancemenl: oE the

B meetmc, or norhon I que:tmn. G cae S S A

9. “(f) 1) A completo transeript or exectromc- recording
10 adeqnate tmecmd fully th° procee(l.no-s shall be made o:e.xch
11 . meeiing, or portion of a. meeting, clo:ec. to ihe pubhc gx- - f 4
12 -_cep_t- for. o hzéjeting,: r:)r portion of a meetlng, closed to the .
13.“public: pwsuant to ﬁnmgmph__(&)) of subseetion - (-L:.’) ..The
14 . ageucy- shall 'nm;ké promptly avatlable to _-the- public,-in"a
15 location easily accessible to the public, the complete tr m;cnpt
16 - or electronic recording of the discussion at such meeting of

17 . any. ltem on the agenda, or of the tesﬂinons' of any .Wii:nes'i

15 | 1ecewed at such meeting, except for such portion or pomon;_
19 of such discussion or testimony as the agency, by recorded’
20 vote taken subsequent to the meeting and prompily made
21 avatlable to the public, determines to contain iufqrm.aﬁ;m
92 specified in paragraphs (1) through (10) of subsection (c) &
23. In place of each portion deleted from such a iz wsenipt or
i 24 transe viption tee agency $hall supply 1 wrttten explanation-

03 af the reazon for the deletion and tha navFian of cnhzeeinn
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(¢) and any other staiuie said to permit

SR B e s e selics sxosmin 8 -732 Poals sm ] mviaesbziacy S 3 s
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panl mat Joo¥ooo faCio abios cnaaifed
‘Ll o e ) mks mmw S mans M AAN L G A = s N~ -M-v-a‘..~-~.{& uuv\.—--u
sthooan ot ! 6" Sl aes AN { oDt
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of suck transeript, or 2 transcripiion ‘of such electronic re-

- cording disclosing the identity of ea"ch speaker, shall be fur- ~

=l

.m;aed to any person ai no greater ikan the actual cost of
dupucaton or tran;cnprxon or, ﬁ n. tha public mteres'c, at
nO'co_st: The agency sholl maintain. 2 COIEDI“EE- veroatin
cbpy-'og the transeripi, or-a completa‘e-octromc r.e»cor&mg o};'f S |
each- meeting; or- porilon of a meeting, c.uo»ed to iihe-pnbl@c; e
'fo'r'vé,.?period of "at ‘least two years after S'llChi.ine&ﬁ;'lg‘;j: -

or until one year after .the conclusion of zuy agency pro-

ceeding with respeet to. which ths meefing, or'a po:'uon s :
thereof, was held, whichever occnr"l for, s R

“(2) Written minutes shall be made of any agency meet- -
ing, or portion thereof, which is open io ihe 'paﬁ?_ﬁc. The
agency shall make such minutes prompily available to fire
public in a lecation easily accessible to the publ
maintaia such minutes fr a period o

such meeiing. Copies of such minnies sha

K e
ffflr"‘ GQ’:Q s {l/ TN TorA ’fr“-”r’-)."C/ 50; 0;- .{,I,&P' e FTESN)

>
P THANMLCE D2 L i . PNTANEST
" 1 > 3 bl Pulerv
any person witnout Cﬂ“‘i‘J AT ANo 2027 7 i 3
) J:u(._l agency subject o ril;eqmyements of thiz s
J)h :—::-; 130 ,J:’-'Y's l“FTf " SE B-’"'ert-'-ll:y\,ﬁ_ QL TNis Sr=ae
'.‘ 5 4 -
seetion shall, Er‘/\ow Defure ike eifecive daie of this .\;c},
- ...1 "-—:-1- e -~

following consultation with e Oimce of the Chatman af the I R
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"Admiaistrative Conference of the United States and published

"notice in-the- Federal-Register - of -at least :thiriy— cb_.vs and

gt oppor'mmhy--:fozr written- comment*by'-any persons; 'promnl-

4 ‘

5
%
=
Xy

10 -
s o 0

18

" accord with the requirements of subsections.’(b) througk (£}

14

15

16

&
18-

19

SV} o
U

V)
W

o

gate: vegulations to. implement the reqtﬁ:éinents%af : subsée~
tlons (b) through:: {f) "of this section. —Aﬁ-j:SubyecLia any

llmztatzons of time therefor provided bflaw anyy person

: may bring a proceeding in the United 'States District Court

for the Dl:.tnct of. Columbia to-require.2n atrenmrtn promul-
gate such regulations :if .such- acrencv ha.:-=not promzlg'vted
such remﬂanons within the time penod specified herem. Any_i
:person may. brmo- a2 procned.mv an the Ume.ed Sta.tes Cmm.
"-of Appea!s for- the District of Columbia. to’ set aside aoeucy

regnlations issued pursuant to ‘this subsection that.are not in

5 of this section, and to require the promulgztion.of regulztions

that ﬁre-.in, accord -with such subsections.."zJs s T 7L
»‘.‘.A(h) Thé district.cowrs of the Uﬁite_e’l—'f%z‘.tes'ﬁa ve Juris-
diction to enforce the requirements’ of _s'uﬁsections - (b}
through (f) of this sectxor‘ﬁw declaratory judgment, injun
tive relief, or other relief as may - e appropvmt;.buch actions
may be brought by any person against an agency or iis mem-
bers prior to, or within sixiy days after, the meeting out of

which the vielation of this section arizes, except that if public

1+ announcement of such meeting is not initialiy provided by the

acency n accordance with the requirements of {tiis section,
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w

such action may be wsiinted prusuaant to this section af apy -

time prior fo sixiy days after any public announcement of

sueh- meeiilng. EBefora brin on, ‘he plaintif

skadl frst nofify the-agency of his intent to do s0, and- allow

i e—-a&ency a reasozable peziod of ﬁm‘e;:not to exceed fen ¢

‘da}'s “to correct any violation of this® éctmn, except tha,t
suca--r easonable panod of time shall not be held to exceed

. two womlno' days-whc-ro nohnmnon of such nohbon 1S -

= 2 e - R as

made pnor toa mee"mﬁ- which the agen C_‘;T has voze&- to claa s

N durmg‘ sucn reasonable- pmo_zl, o rzmmng f the va,z e

" of time for brzngz”g* an action under this subsection shall be
tol’ed—’ Such achon:. ma ‘be brought in the district wherein

the plaigitiff resides, or has his puncma] p?.:wa of busircess, or

o

where the agen_c_r In question has its headquar‘cers. In suc
actions a defendant shall serve his ansswer within i:wenty }*

after the service of the complaint. The burden is on Be

‘defendant to susiain his action, bui such time mer bz ex--

tended by the court for up to twenty additional deys upen ¢

e e

showing of good cuusz therefor. In "»% iding such cases the

court may examine in camera any portion of a franseript or

electronic recording of a meeting closed to fhe public, and

3

ay take stich addili ional evidenee as it deews necessaiy. The

3 » L% e o
court, having due regard for orderiy administration and 1
p,l},m iniorest, as well as the interests of the pariy, may

3eaY !- \; : (2
gmufi S'd('ll C('l;"“&"" B 'rL R If (7691‘ ‘1)0!0?1

WP eV g Sesmt vty
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14
ing granting an injunctivn against future violations of this

section, or ordering the agency to make amilable‘to the pub~
Susi+ Ponvren 05
lic the transcript or electronic 1e001dmrr[f any port 'Ior_i] of &

As mvov— fﬁne}mm@a To Bh WarNELD LNDL Saes.r,.enm (c.) S5 70905

meetinglimproperly closed ito the public] E:«:cept fot the extent Ster?s
provided in subsection (i) of this secton, nozhm«r m ﬂns see- .- T
tion confers jm-iscﬁcﬁon -on any dxsmct court actmo' solelv

under this subsection to set ande enjom or mvahd;xte any

aoency action taken or clucus:ed atan avencv meetxnn' ork o

of thcn the wo}atxon of thm sectwn arose. . . .: .. .- o h e

Tre oeae S -

So(1) Any ¥ ederal court: otherwise authorizetl by hw to’

Teview agency z’ccnon may, at tLe apphcatxon of any pe,.son :
properlw participa tmO' n -tne- ]uchcml review proceeding, in-
qlme into violations by the 2gency - of the 1eq1uremen ts of this
section and afford any such relief as it deems approprmte-
“(3) The c.om'-t may assess aganst any ?arb_s-" reasonable
attoraey fees and other litigation costs 1:eason£ﬁ)1y ir__;cr.u.'reﬂ. b_v;
any other party who- substantially prevals in a_n}‘- action
brought m accorduuce with the pruvisioﬁé: of smzf)sec;ciolx (2), R
(L), or (i) of this secti on, except that costs may be assessed

<

agamst an wdivideal member of an agerey only in the case

[

where the court finds such agency member has intectionaliy
and repeatediy violated this section and against the phm

A
1l

ondy where the court finds that the suit was inittated by the

plaintiff primeriiy for frivolous or dilatory purposes, In the
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- o g A & Sy eet- : et
case of ii::i‘::fﬁ%ﬂt of costs against an agency, the costs may

be assessed by the court against the United States. 3 X
. “(k) Dach ag socy subject to the requuements of thi R
section shall annually report to Congress regarding its com.—
pliance with such requireme nts, including a fabulation.of - . '
-th_fe;:t_otal mu:qbgr -of agency meetings open to the public, | 3 §
the total number 613 roeetings clo§'ed_to tee public, the rea- s ‘
ﬂon;s Jor closing.'g-x\l_l?b_.. meetings, and a description of sny =~ - E
.- i - 4
_;hhoutxon brouo'm ao-z.m:t the agency Nﬁnder {his __séction, TRt
_LC}!.:QJL’O' any costs assessed against the .acrenc'v' in such - :
hticratmn (Wheuher or not paid by the “oencv) 31 aats

= =%(1) Except as specifically provided in this section,

-

nothing herein expands or limits the present righis of any :
‘person under section 532 of this title, except thai the prc;- E

. A ; i
visions of this Act shall govern in the case of any request e
made pursuant fo such seg:ﬁon to copy or inspeect the fran- :
scripfs or electronic recordings described in subsection (5) : 3
of this section. The requuwements of chapter 33 G title £ :
United States Code, shall not apply to the trauseripts ant ’ :
clectronic recordings described I subsection ({f} of ihis -. e

section.

S

“ () This section does not consittuie authorify to with-

LR N

< & ‘ ; Q- N 1 , ~
hold any informatien from Congress, and does not anthorize

tepwva iy g | g
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the closing of any agency meeting or portion thereof other-

wise requued by law to be open. . _- e
“(n) Nothing in this sectmn authorizes any aoency
to Tﬁtbbold from any individual any record, including mm—_

scripts or electronic recordings requived by this Act, which -
is otherwise accessible to such individual under section 532a -

of this §de tile. - - o

( o) In thz event that aniy meelmg s sztbject ta z‘he pro—-

 wisions of the Federal Advzaory Commttee Act as. zc.ell as

the prmnszom of this section, the pI'OZ‘lolOIZa of this spchozz e

shall govern”. = . ';.’_

Sec. 4. The chapter amnalysis of chapter 5 of fitle 5

Trited States Code, is amended by inserting: - =~ = ="~

#552b. Open meetings.” A

immedia tel_;f below:
“552a. Records about individuals.”. A ' 5% by
See. 5. (a) Section 557 of title 5, United States Code,
is amended by adding at the end thereof the following new
subsection: A ¥ <R
“(a) (1) In any agency pwceeduwr which 15 subject to
Subsecﬁun (21) of s Sz‘&:tmn, Cxuup’( to the cxfent rcquired_
for e disposition of ex parte matters as authorized by Jaw—
“(A) 1o interested person outside the agency shall -

make or catze o be mads to any wember nt the body

comprising the ageney. administative law judge. or
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i §

other employee who is or mayv reasonably b° expecie'd

of the proceeding; -

~*(B) no member of the hody compiising the agen-

nve

cy, administretive law judge, -or other employee who
_is or may 1‘,easonably be expected to be involved in -

- tne dncmonJ PI‘OCS:: of the prq_ceed._nv,‘suall maLe or’

. ..cause to be made, to any inieresied person o;x_%sitle the

agency an ex pa.rte communication relative to-the merits -

ofﬂaapmceudmg;,. vt = s :

~tas e

- 5 (C) 2, mem’sar of the bOIIY comp*xsmo- the ar'ency,
ﬂdﬁlﬂabf&h?“ L}S" jndge, or other employee who is or
may reasonably be- expecied to be involved in the de-
.cisional process of such proceeding who réceives, or -
who makes or causes to be ﬁade, a communication pro--

hxbxted by this su bsec:L oa stall place on the publie record -

of the proceechng:

¢ (1) atl such wriifen Commi_micatzgus;

“(1) memoranda stating the substance of all
such oral eo nz“m:;'v.ca’rions,j and
s - T tEe e ] R
(i:1) all wriifen responses, and memoran
stating the substance of all eral respuases, to the
i :
materials deseribed n o (1) and (i) of this -

'subpa* aoraph; A GES N

1
8o g e e

' .
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W, 4 e Yy 08 T

PRY

' e ¢ @ & crramed’
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“(D) in the event of a comnmuuication probibited

by this subsection and made or caused to be made by a

party, the agency, administmtive law judge, or other .

'emoloyee presiding at the Lezumo' may, to fhe extent

consistent with the interests of 3u~hce :md the pohcv of

the undellymo- statutea, requ.u'e the person. or party to

show cause why his claim or interest m the ploce-e(lm,,

'should nog be dismis sad demed dm:evm'ded or ot’aex- : :

wise adversely affected on account of snch vxola.ty.on-

. ) . e e el N <
-3 . - v & &% =&

and - GO R EE 2 RN

“(E) the prohlhnmns of this <n]heenon shall apply
becrmmna at such time as the agency mav deslo—nate but
in no case shall they begin to appxy later than the fime

at which a proceeding is noticed for keaving unless the

person responsible for the commzmication has knowledge .

fhat it will be noticed, in which case fhe pmhbmon:

shall qppb boommnv at the fime of his acqumnon of -

CARE

such knowlod ge.
“(2) ',Un,\ section does not constitute aut f:_v to with-
hold information from Congress.”. :

(b) -Section 951 of title 5, United States Code, 1s

amendsd—

(1) by stiiking out “and” at the end of paragraph -

(2) by striking out the “act.”” at the end of pam- -
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vpree i

1 graph (13) and inse:’ring in lien thereof “act; and”; ’

2 and ' :

3 {3) by adding at the euI thereof the follqwing‘ﬁew R

4 paragraph: | ' et
5 o % (14) ‘ex parie communication’ means an oral or :

6 writien communication not on Lhe public récord with =~ T -
" q . vespect to which reasonable prior notice to all parties :

g it gven”. . o _dy.. 7

c) Sectm 8(&) of tile 5, U’nned SL‘..EE.‘S Gode, -

qit, o

e Zl‘

(9
ety )
e
1y
lé'&.’h

t
'|

et 6 : gt
rean ﬁo(j,v)m amended by m;ertmcr between the T’mrd and founh sentences R ST

-q_ ‘ - -

".0'“

-“‘

m "‘7 .,l;vn/.D ; . 1
& Ccoci. 511 ’chereof the followmor new sentence'- “The ao-ency may, to TP e W

MBEO BY . % E 1"‘:-': o !

PR 1217; t & Xtenb cons.lilfentw v*lrh the ].D.Lel'e:»ta of JU-SLLCB and the -

S+ g R ne iy - : et el

o sason- 13 poL of me un&ﬂrlf'mrr statutes acmmz;;e;eu by the ¢ agency,

)" TaA " =5 S : e "__ RELE %

"’2 e A& nsxder 2 Holatlon oF section 557 (tl) 01 this nde suffictent .

S ST S s

L “‘I’O'mda for a decx:ron adverse to 4 person or party who has e iuer]

G cnD enseS), 2 Thoa " -

= 3S5ebh 16 comm.med such violation or ca u;ed such nolahon to oceny..

~ Mf_f’ralCS) AT : ' ;
a1 Sec.(8][The provisions of this Act shall become effective P
18 one hvmched and emh*) days after the date of its. enacmenj :

() lbyesst #s ?fw,or_-,a i SuBSierron (b oF
THIS  SEeTren), THE Proyisionts or Tis Her SN St~ i 3
THkE. EFFLeT 180 DRYS AFTkn. 7Wi DAFE OF I7s
LNACT VT,

(b) Subsncrion (5) or Seerios 352b onTins S, |
AN 7D 577?'7&5’ Cé'ﬂf:.// 5 ﬁu;g,{,_@,;’,) BY 5)6&7'/::?‘} ‘3 e

L d . - = o
TS ST Setarc Tads ElrscT 1P d A TELY

5"-’47‘167\78 3’;&7!3“) c{SLC I,)) ot ,lr‘/ 5 [,L.-lfrré.O SrAFE£
Coth. 15 fruhniid 70 iAd 175 Foteows:
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. EXECUTIVE OFFICE OF THE PRESIO=NT

< andl o] € o K - TAA~TANSTAYT S av sy
(ol 2 OF MAMAGEMINT AN SOGET

-t

,

o*able dack Broaoks
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Dear Mr. Chairman: g

This is in response to your request for the views of the
ffice of Managemant and Budget on H.R. 10315, the "Govern—
ment in the Sunshine Act.” ﬂennars of our rosanc;Lva staffs

have qeld discussions concerning nws bill.

at meetings of tha nen—

The bill vould reguire. generally th
bers of multiheaded Executive agencies bz open to public
observation. A meeting could be closed to the public if its

subject matter fell within one of the bill's exemptions, but
the ageﬂhy would be required to prepare and maintain a tran—
scriot of the proceeadings ;

The purposes of the bill are to increase public understand-—-
ing of the reasons for governmental decisions and to enhance
the public‘s faith in thes integrity of government. We support
those objectives, but w2 perceive sarious problsms with this
legislation. Soms of thesz2 problems stem from ths bill?
érafting and others irom its uﬂa“*lyi ng concepts. Our prin—
cipal objections to the bill are discuss=2d in some cda2tail in
tae attachmant to this letter. Our nost important concarns
are’ summarized brieily in tha paragraphs balowr. -
The pill's definition of the agencias it would cowver is -
aclear, and world lead to unnecessary confusion and litiga-
t:o:- We balisve that the affected agsncies should ba specif-
ically listed. Likewise, the bill's definition of ths meat-
ings it would cover could lead to serious difficulties. Tha
Dill's definition would make the dacision as to whather there
will bs a meeting dependant upon what happens at the meeting.
W2 believe that only those gatherings h2ld for the purgoss of
J3intly conducting agency businass should b2 included. s
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o not balieve that the bill’s exceptions are broad enough.
rotect "the public intsrest in the case of agzacies, such
Federal Reserve Board and the. Securities and Exchangz
sion, which are charged with regulating financizl "in-

2e8
’3‘ 2 I 7 ()

«J 0=

B ety o

I
.
]

oM ok

i
j=

ons and securities and financial markets. A suggested-
ent to correct this deficiency is szt forth in the
wment to tﬁls ?EDOqu ;
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Tha bill’'s judicial review provisions also present difficul-—
ties. For example, tnay provide that district courts may
entertain an action by an 1y person to enforce the requirements
the bill by declaratory judgment, injunction, or-othsr
. It should bz mace clear Ln=c this bill does not
ize a court to set aside agency actions even if thos=2
ions were taken in a meeting improperly clossd to the T
dblic. In our view, such a result would bz unwarranted
and would increase uncertainty, costs and delays in agan y
vroceadings. The bill would als tn2 assessment of
2ttorney feas and litigation cos individual agancy
nemoers under certain circumstan provision would
the willingness of
nents and inhibiting
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The bill presantly definss the gyencies it would covear by
an c¥pansive da2fSinition of unceritzin scop2- Such a
dofinition may w2ll be aporopriate for purgdsss of the
sdriniskrative Procedures Act, but is most inappropriate, |
cxpansive and unnecessary in this bill. The agencies >
sought to be coverad are not num=arous ané can bs spacifically
listed, thereby avoiding the ssesmingly endisss disputes and
litigation concerning coverage that we and other acencies
nave found to bz 50 costly and tims consuming in analogous
situations. successiul precedent for tahis approzch is the
Covarnment Corporation Control Act of 1945, 31 U.S.C. 841
et seg. This Act has bs2an amendz2d on several occasions
to add or delete from its scops particular corporations, -
a practice which would bs appropriates for H.R. 10315. 3
Absolute claritvy of covsrazs not only avoids the cost
of the obvious uncertainties but also simplifies the
drafting of other pTOVlSlODS of the bill, and th= process

t be 2 pro-

of forrmulating the list of agencies ne=zd no

tracted on=

3

A meeting is definsd by the bill to bes a gathe

ring of

the members of the agency where deliberations on agency

business occur.

for advance public notics of thase mzetil

Other provisions of the bill providse

ngs and an

opportunity for the injunction of them if closed to

public observation.

The defintion of meeting is tnerefore

crucial to the bill, for if there is not a meeting, tha

bill would not apply. It is also crucia

1 that ths

reguiremasnts of a meeting bes understcod by the public and
by the courts in advance of the actual holding of a
meeting. This understanding 1s necsssary if ths agsency

is to besar its burd=sn of justifying any decision to

closa a reetlng in reliance upon ths sxceptions to thz open
Ineet 11g requlLenenL. Unfortuately, the.definition of
rmeeting in the bill is dependent upon what occurs at a
gathering. This paradoxical standard may be very éifficult
to demonstrate in advancz, and may significantly frustrate
the use of the exemptions 1n the bill. To the extent
“that the bill sesks to reduce any public susvicion con-
cerning the mann2r in which ths businsss of thess agencias
1s conducted--an objective with vhich we agrea-—the un-
usual definition of me2ting may wsll defeat this purgoss -
by requiring agencies to demonstate tha impossible in

ordar to justify closing a mesting for a reason which

th2 Congress would acknowladge as nacassary.

“o would urge that a definition of masting take the more
usual form--a gathering with a purcose. Purcose is a
cermmon elemant in judicizal determinations and canable

2f oupression and prooi in acdvanca of anw meetiﬂé- Any
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concarn that re2l acency business will bs conducted at
ga-harings called for other purpdses should bz mat by
exorassly precluding the conduct of agency businass in
such gatherings without compliance with this bill.

i2.R. 10315 significantly improves S. 5 by the addition
of a definition of "member". This definition can be-
simplified by the elimination of the Presidential
ao:owngment limitation if the agencies are listed in thne
pill. A definition of "official agency business” should

also be added. : . _ :.

The agencies which would ba cover ad by the bill are in
the bsst pOSlt*Oﬂ to provide comment upon the extent to
1ich the exceptions to the requirement for meetings to
be open to punllc observation meet their needs. Generally,
however, since to some extent the exceptions in this

bill track those in the Freedom of Information Act, ths
exceptions anticivate the existence of agency racords

as -a reguirement for ClOSlng. Yor instance, closing to’
avoid dwsleSLng information contained in 1nvest1gatory
racords is permitted upon the assumption that in all -
such instances there will be a record. The exceptions

in the bill should insure that gatherings to discuss - 4
information not based on a record, but which if written-
would ba such a record, may also bz closed.

o

&
p {8

To o
2 =

jeve that the exception for trads sscrets and
cizl or financial information should zead exactly

—

e A2

the prov151on does in 5 U.S.C. 552(b) (£)-—the Freadom

Information Act. The reason for the language in

i2 bill is not clear but it will raise guestions as :
way the change was made and. its impact. VWnile we

agrsze with the concern the bill expresses for the

privacy of individuals, we are concerned that as pre-

s2ntly stated the bill do=s not facilely interface

sith the Privacy Act. The bill would establish as a basis

tt et O QO
T Ean) O

.

for closing a meecing a standard based uvpon "a clearly
unwarranted invasion of parsonal privacy,” as doas the
Freedom of Information Act, and a svnilar test for dis-
cleosures to third p=arsons is carried through into the
Privecy Ack of 1974, 5 U.8.C. 552 (b)(7) This bill
should not reguire tha disclosurs of information which
wouldé pot ba reguired to bs @isclosed to the public by
2 Privacy Act. We also do not agrea that Federal
ennlovees surrender thelr vrivacy safaguards “with
resoact to [their] officizl duties or emplovmant.”™
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the proposals which are subject to Section 553 snhould be -
oaraitced to be handled as they are now and it is
recommendad that the bill bz modified to permit agencies

e

to form thes prooosals

subject to Ssction 553 without
ublic observation if thay cl

cose o do SO

o

Thare are, of course, often statuces which reguire the .
withholding of certain information from the public.
EBException (10) permits the closing of mesetings which would

disclose such information only for certain of these
statutes. The effect of the bill in some instances would
be.to compal the disclosure in an open m2eting of in-
formation specifically exempted from disclosure by-anc;n
statute. We do not baslieve that EH.R. 10315 should repesal
existing law and require the disclosure of information
spacifically exempted from disclosure by statute. Such .
statutes have been enacted by Congress over the years to -
deal with situations where governmantal concerns are
overriding. The Freadom of Information Act did not xrep=al
those provisions, and we see no justification for doing

S0 Nov.

As to the procedures for closing meetings of. these
agencles, we believe that the number of membsrs who are
entrusted to take action on behalf of an agency in a
2eting should be entrusted as well to determine whether
such meeting satisfies the requirerments of thesa exceptions
meetings therefore should be closed. -TO -
cguire that for each such determination a2 majority OL"
he entire membarship must vote for such action would, we
2lieve, impede the promot conduct of the agency business,
necessity for which the bill in other areas providss.
presently drafted, H.R. 10315 permits any parson whose
terests may be directly affected to rsguirzs a vote to
a meeting for reasons set fortch i

(3). Similar concerns underlie exceptions (6), (7).
(10)" and should 2lso p=2rmit zn
vote to clase a2 maetlng.
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ji.R. 10315 parnits 2n action to e browght in Fsderal. :
dizskrick covrt SO any zigliations of this Dill against
tha agency and against a2ry of tha individual members of
an agency. Thne bill also provides that in certain :
instances reasonabls attorney feas and other litigation
costs may be awardad agzinst the agency and against the
individual me2mbers. This potential person2l liabilitw
on bshalf of tn2 individuzl memd2rs in the perfcrmance of
their official duties is not in our. opinion in the bast
interests of our Governa2nt. The spector of a personal
defense for ths performance of official duties would have
an inhibiting effect upon the pariormance oi such dutiles
and upon the willingness of talented p=ople to accept
appointments to these positions. These D:OJlS;OiS should
be deleted. i
The Senate Report on S. 5 indicates that that bill did not
ng or satting asides
R R

o0f anv agency acition ta2kan at a me

es
orovidse a basis for enijoining, void
ma2

action to enjoin, void or set asidza agency action even iE
taken in a meeting improperly closed to pudblic observation,
cannot be based upon S. 5 and in our opinion should not be.
S*n"° H.R. 10315 uses the same language as S- 5, we trust
that this most important aspsct is your unu-~>tgnc_hg as
well. At a2 time when the Congress and the Exscutive are
actively reviewling Governmental activities in generzl and
the regulatory process spacifically to reduce costs and
dzlays, a provision permitting injunctions and encouragir
protracted litigation on purely procedural grounds must b
avoided. : . B

There are other provisions of H.R. 10315 which, in part,
bocause of the dratftsmanship unnecessarily increase
administrative difficulties and attendant costs and delay.
For instance, the bill as drafted rsguires the maxbars to
have a second meeting to read 2 transcrip:t cf a2 closad
moeting to vote on relesasability of portions of it. By
requiring instead that the agency releasa vpon regurest,
such portions of the transcripis as are not exemptable, tha
sama resulits are achieves without a reguirezsnt For a
cocond mesting to review the first. Furthermore, such

an approach utilizes procadures to which a2gencies are now
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are many aspacts to the judicial review provisions
sub-
its entirety does not appear to add advthlng
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to
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the bill or

existing law except confusion engsandered

bv speculation

about its purpose.

soms certainty
there

provisions bevond which the various actions may not be

to the

subject mat

In the inter
ter covered by

ests

of

the bill,

-

should b2 a2 time limit on the judicial review ZER

brought. Also, the accelerated judicial review provisions
have became more burdensom2 and difficult to attain as a

result of the impositions of rigorous time demands in
criminal proceadings and accelerated procedures in othex
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“fhe roguiresents apd provisipns of thas
section. shall not apply .to the meetings
0f any agzancy which are iikely to involwve
a discussion of information which, if i
disclosed, might, in ths view of the agency
invoived, hava an adverss effect on the

:ﬂa financial markets in which securities are
tracded or on the professional particivants -
in and selif-regulators of the securitiss
markets."” g ' i sy

1 would, as 5. 5 would, prohibit ex parte
tLat101= whnere agency determipations are
=

Section 5 of the bi
communications i

regulired to be reach d only on the record afier an opoortunity .
for hearing. We agrez that such dsterminations should ba
based exclusively upon the administrative record, but we.

share the concern of many agencies including the Departmant

of Justice that the provisions are ovarly broad as written
and may be more appropriately handled by reguiring agsncies
to set forth regulations in compliance with princionles

which would be set forth in the bill. a5 e






I850UE SUBJRCT MAJOR REI'ERENCE AMENDMENT ADOPTED
1. List the Agencies ‘k.Yés
2. Definition of Meeting ves Offered by No
~ McCloskey
3. Anticipate Records - No Cover by
, Report
4. Track 552 (b) (4) No Offered by Yes
McCloskey
5. Interface with Privacy Act No Staff change S Yes
G. Federal employee Privacy No Offered by Yes
Surrender ' McCloskey
7. Use of IExemption (7) after leak No Offered by Yes
MecCloskaey
a, In (7), frustrate policy No Report language
- to cover
9. Cover criminal actions in (9) - No
to close Ql
10. Not limit to State and Federal No Majority ves oY

courts

anendment



MAJOR

REFERENCT

form to FOIA

‘SSUR SUBJECT AMENDMENT ADODTED
11, prpand (9) to Foreign courts No’ Majority Yos
as basis for closing ' amendment
12, Permit exceptions to 554 to be No
usced to close ~ ‘
13. Permit closing for 553 No Offered by No
McCloskey
14, conform (1) to 552 (h) (3) Yes Changed 552(R)(3)
Instead
15. Require vote of majority of Yes
agency to close
1G. Permit additional grounds for No.
persons to demand votes to
closce.
17. Close more meetings by regula- No -
tion
18, Personal liability of members A Yes Offered by No
‘ ' ' McCloskey
13a., ~Award of attorney fees to conw~ No Offered by . No

MeCloskey



MAJOR

LY

TSS8UB SURJECT REFERENCE AMENDMENT ADCYTED
19. Avolid basis to void action ves Listed as an 1lssuc gince csoontial not
taken by agency to have:
20. Relcase only on request Yes
21. permit delegations of authority Yes
to release
22. Lliminate (1) Yes
23, Time limit on judicial review No - Majority ves
actions ’ Amendment
24, Eliminate accelerated judicial. No Majority Yes, from
review Amendment 20 ‘to 40
days.
25, Interface with F.A.C.A. ves - offered by Yes
o ' ! McCloskey
26. Transcript problenms YQSF Offercd by No
‘ : McCloskey
27.  Ex Parte Communications No .

*







DORMN T YO

Subjact: Supreme Couxrt Da2cision on Z:xxemption (b)) (3)
Of the Presdom o0f Informaticn Act. -

Cn Juna 24, thz Suprene Court in a 7 tc 2 dacision aald
that the type of statutory authority which permits the
withhelding of informatioa from the pLﬂll~ when an agancy
head determines that the disclosure wounld adversely
affect an individual ard is not in tke public interest
f2lls withkin the exemptica in the Fresedom of Information
Act as a statute whick spscifically execpts information
ron public disclosure, Acdministrator, Federal Aviation

Ay

.;
n VY. Roaertson, 2t ai., 43 LW £833. -

w
r‘.l
;J.
)
e
:
R
A
£
0

paliss Wo T

he Court hald that a statute snacted prior tc the Freedom
f Information Act which gave the Administrator of the
aCeral Aviation Administration the avthority to with- -
hold information from public disclosure unon the recuest
cf a person to wherm it pertained, was nct repealed by
implication by the Freedoz of Informat lon Rct,. Althouch
acknowledgirng the cverall pongressvﬂﬂ al intenkt bshind

the Act and its 1574 amendm2ncs—to increasza2 the

amount of information made availahle to the public-—-ths
Court found chs 7eg131at1v= histoxry indicated that while
the Congress was awvare of the necessity to dezl expressiy
with laws inconsistent with the prcposed Fresdom of
Informaticn Act, there was nothing to indicata an inten— -
tion to repeal those inconsistent statutes by implication.
Indesd, the citations by the Court indicated chat tha
Act was not intended to lisit those Y... statutes spa2ecif-
ically written with the congressiocnal intent cf curtailing
the flow of informaticn as a2 supplenanit necessary te the
pronser Functioning of certain zgencias,™ (43 LW 4832,
£83£.) At the tire therc vware approxizately 180 statukss
{(cited in the Houss Report on the Act) vhich wveuld have
hoen exsmpted from the Act by that which becazre 5 LB.5.C.
552(>) {3). The Couzxi held that the word "specific” i=m
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ehat ion ... cannoc bz rezd as mezaning that the
_onsmpe apslies cnly to documents specified, i.e., by

na: 3 pracisely or by describing the categoxy in which |
thay £all. To reguire this interpreitation would be to ask

of Congrxess a virtually impossible task™ (id; 2t 4337). The -
Court held that tha 1574 amsndments were an endorssma2nt .
cf this construckion of exexptioan (b) {3} of the Act.
{annarently ovarlicoking thz fact that the construction

of this exemption was vary much in doubt unikil this
ézcision) .

An irmmadiatas eff=ct of this decision for 018 involves

the Freadom of Information Act litication brought by. ¥
Zr. Richardscn for cartain budgst documents pertaining to

the CIA. VYhen we initially denieé this reguast w2 had cb-
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t2inad from the actor of. Central Intalligence the dater—
minzation that there should b2 no such disclesures sincs o
do so wounld disclose intelligence sources and metheds, and
this dotarmination was unéar conditions statutorily set
rth in a mapner similar to the avthority of the Admini-—
rator of FAX. - S AR S
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rursuant to the Privacy Act's exevptiOn from the reguire-—
rant for individual consent, information the releasa of
which Y... would be reguirsd unnder I5 U.5.C. 552}]1" (5 G.S.C.
552a(b) (2)). ‘Therefore, as th= azocunt of information
reguired by the Froedon of In-o*:ntlon act to be discliocsed
iz reduced by exenmpiion (b) {3), so is the agency's ability
to transfer it under the Privacy Act.

Although this decision may be criticized for its reasoning,
and the reaction may take the form of an amendment of the
{ ft

Treadom Oof Inform:zak
3_.
closures to the

-
“CZ2C

, for example

tion Act )
Tt will ba th2 appearance of .statukies
‘public drafted to authoriz=
'V when othar laws Sﬁeci‘ical‘y nrohibit the disclosura

ertain types of information, and not merzlg
to be w1tnnnld upon cgeneral findings of public interest.

the rore like

authorize

the approach taken in S. 5, the

is
‘Covernment in the Sunsh;ne .ct“.

(Sigﬂed} Filliem M. P{i;cho]..s

William M.

Acting Gen

Nichols

eral Counsel





