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MEMCRANDUM FOR: THE RECORD

FROM; JACR MARSH
SUBJECT: Sasster BUII Roth ve Busing

Sonator Bill Reth ealled teday in veforeace to the husing matier.
He is suggesting s two-step appresch e this,

Step One would be & White House Coalerenne to discaas the matier,
He peints out that views on the subjest bave chasged and as an :
example, Edith Green has chaaged her view 23 has the individual
named Colaman, who made msuy of the studies on busleg which

. bad had considerable M sariiey,

Tws iavolves the Federal courts. He points out there is.
aow & case in the Federsi Districi Court in Deleware in ths
appellate procedurs on the bubing issue. He urges that the
Admiaistratios latervese as & party te this sgit and requests the
Supreme Court censider it imamedistaly. Ii'is the Ssastor's
suggestion that the brief thet we would file in that suit would be
» very comprehensive, delailed mﬁ?ﬂhn of the situstion
sationally, snd poiat out the whals histery and problems
assoclated with busing.

He envisions that the twa steps would be taken in coordiastion
and that at the White House Conference the group would he
advised of the actios of the Admisisteation in nicnlu to the

aubjesct.

He slso castioned that the Presidest should try to retals his

flaxibllity on a Cosstitwiions]l Amendment. Roth sayps that

soveral years ago he wir alse eopposed to & Ceastitutionsl

Amendment appreach, but that he iz becoming of the view that

this (s the ealy way to solve the situstion. Theratfore, he wﬂx
o
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bimiefelf Degin te push for an amendment and !m indienten that e

- believes that the President wonld be in the best pesitiss if he cn
.retain some flaxibility oo this subject, rather thaa coming dwn
qﬂug the Coastitutiona} Amendment ppproach,
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THE WHITE HOUSE

WASHINGTON

January 16, 1975

MEMORANDUM FOR: RUSS ROURKE

FROM: JACK MARS

Study carefully the attached material on Presidential Exé&Cutive
Order, School Desegregation.

I am going to staff it to Buchen for his opinion and recommenda-

tions.

T e caue /@& i oy 7Y "orkon Philp 1178
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THE WHITE HOUSE

WASHINGTON

June i, 1976

DECISION
MEMORANDUM TO THE PRESIDENT
FROM: JIM CANNON
SUBJECT: Alternatives to Court Ordered Busing
PURPOSE

To offer for your consideration possible alternatives to
court ordered busing which the Federal government could

make available to a community seeking remedies to school
segregation.

ISSUE

Busing has become the most controversial remedy ordered
by the Federal courts to facilitate desegregation.

As an appropriate remedy to desegregate, busing was first
affirmed by the Supreme Court in 1971, 17 years after the
Brown decision. A chronology of the major school desegre-
gation decisions is at Tab A.

The school bus started to become a major element of elemen-
tary and secondary education in the 1920's as consolidated
school districts replaced the little red school house.
Today, more than 21 million school children, 51% of the

- total school enrollment of 41 million, are bused to school.
Busing for better education has been widely accepted in
this country, but decisions by Federal courts to order
busing of children against prevailing community opinion
are often resisted and accompanied by violence and dis-
order. :

Since most situations in which desegregation is occurring
will involve some voluntary or involuntary busing, the
need is to find a means by which the Executive Branch can
best assist a community to undertake voluntary or coopera-
tive busing plans rather than leaving it to the courts to
impose forced busing.



BACKGROUND

On August 21, 1974 you signed the Education Amendments
of 1974 which included the "Esch Amendments." These
amendments (Tab B) are designed to place legislative
limits on the extent to which busing could be ordered
by Federal courts or agencies.

Last Féll you directed the Attorney General and the
Secretary of HEW to explore better ways to bring about
school desegregation than court ordered busing.

In an Octobexr 27, 1975 meeting with Senator Tower you
directed Phil Buchen to ask Justice and HEW to review

the busing situation with the objective of seeking altexr-
native remedies.

On November 20, 1975, you met with Attorney General Levi
and Secretary Mathews and requested that they consider and
develop:

1. means of helping local school districts stay
out of court.

2. alternative remedies and legal theories which

a court might find acceptable once a school
di'strict was in court.

I have been working with HEW and others in your Administra-
tion on item 1 while Phil Buchen has been regularly in
contact with the Attorney General on item 2.

On February 17, 1976, we outlined approaches and concepts

"under consideration. You indicated four which you felt

merited further examination.

On April 12, 1976, I reported to you that we were develop-
ing approaches based on these premises:

1. Communities should find solutions on their own
rather than have them imposed by the Federal
government.

2. Remedies can best be reached before any court

action begins. ‘

3. Any approach must be in accord with Federal
law enforcement responsibilities.
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Oon May 17, 1976, I reported to you that we were in the
process of refining and further examining three possible
approaches to help a community avoid a court order to bus.

ALTERNATIVES TO COURT ORDERED BUSING

The following proposals have evolved as the most respon-—
sible courses of action available to be offered to a com—
munity to better enable it to desegregate its schools
prior to the initiation of legal action. While it is
likely that each of the alternatives would result in some
busing the intent is to have such plans be developed by a
community itself rather than imposed on it by the courts.

Alternative I: Mediation Service

Establish a Community Mediation Service, somewhat
parallel to the Federal Mediation and Conciliation
Service, to provide mediation assistance to a com-
munity in its efforts to desegregate. As proposed,
it would be available to a community both before
and after it was under a court order to desegregate.
Such service could head off busing by court order
by providing assistance to a community, at its
request, to develop an "acceptable plan to desegre-
gate its schools. If any busing were involved it
would result from a community decision assisted

by the mediation process, not from a court order.

We believe such a mediation service could be set
up by Presidential Executive Order.

Alternative IT: Presidential Representative

At the request of a community, the President would
designate a nationally known person to be his
special representative to insure that the full
rescurces of the Federal government were made
available to communities who were initiating
efforts, prior to legal action, to desegregate
their schools.

This Presidential representative would seek to

facilitate the use of the many existing Federal

resources and also to involve religions, academic,

o o business and labor groups in the response to a com-
' munity's request for assistance.

M T
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This could be done by Presidential action.
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Alternative III: National Community and Education
Commission

Secretary Mathews proposes the establishment of a
National Community and Education Commission to
assist communities in preparing for desegregation
activities and for avoiding community violence and
disruption. (Tab C)

The bipartisan Commission would be independent of
both HEW and Justice and would be composed of nine
members who were nationally representative of busi-
ness, education, labor, community leadership and
local government.

The Commission would have a staff of approximately
50 and an annual budget of $2 million.

Its responsibilities would be to work through local
community leaders, using existing Federal resources,
‘to encourage and facilitate constructive, comprehen-—
sive planning for school desegregation at the local
level. Its approach would be to work quietly with

a broad spectrum of local leaders --

- to identify érobiems before they develop.

o v to informally mediate so that communities
themselves can cooperatively devise solu-
tions.

—— to expedite Federal assistance, both tech-
nical and fiscal, from existing programs.

- to encourage assistance from the private
sector.

"It would specifically not serve as a court-appointed
intermediary between parties in a legal suit related
to desegregation.

We believe such a Commission could be created by
Presidential Executive Order.

DISCUSSION

The various advantages and disadvantages of these alternatives
and the related staff comments and recommendations can,
we believe, best be covered in the discussion at Wednesday's
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meeting with the Attorney General, the Secretarv of HEW,
Secretary of Labor and other members of your staff.
DECISION

Alternative I: Mediation Service

Approve Disapprove

Alternative II: Presidential Representative

Approve Disapprove

Alternative III: National Community and Education
Commission

Approve , '~ Disapprove




TAB A

CHRONOLOGY OF SCHOOL DESEGREGATION DECISIONS

Brown v. Board of Education (1954)

The landmark Supreme Court decision in the school
desegregation area in this century was Brown v.
Board of Education (of Topeka), decided in 1954.

In Brown, the Supreme Court held that segregation
in public schools on the basis of race, even though
the physical facilities and other "tangible" fac-
tors may be equal, denies children of the minority
group the equal protection of the laws in violation
of the Fourteenth Amendment. In the Brown decision,
the Supreme Court did not prescribe any specific
method for accomplishing desegregation.

Brown II (1955)

In a follow-up to its 1954 Brown decision, the
Supremg Court in 1955 directed that desegregation
proceed with "all deliberate speed."

"Freedom of Choice"

In the years immediately following Brown, from 1954
to 1964, the courts wrestled with the issue of

appropriate remedies in cases of de jure segregation,

finally concluding in a number of cases that the
"freedom of choice" method of dismantling dual
school systems was an acceptable approach. Under
freedom of choice, school districts merely gave
students -- black and white -- the choice of the
schools they wished to attend. The result was a
modest degree of desegregation, as some blacks
elected to attend formerly white schools. However,
rarely did whites choose to attend formerly black
schools. The result was that only 1.2 percent of
black students in the 11 southern states attended
schools with whites in 1963-64.

Civil Rights Act of 1964 and Bradley Case

Shortly after passage of the Civil Rights Act of
1964, the Supreme Court stated in Bradley v. School
Board of Richmond (1965) that "delays in desegrega-

ting school systems are no longer tolerable." The



- e |

Civil Rights Act of 1964 provided additional
support for the desegregation process through
Titles IV and VI. Under Title IV, technical
assistance may be given to applicant school

boards in the preparation, adoption, and imple-
mentation of plans for desegregation of public
schools. If efforts to secure a school district's
voluntary desegregation failed, administrative
enforcement proceedings under Title VI would be
initiated. '

Green Decision {(1968)

In April 1968, HEW's Office for Civil Rights

directed that, where freedom of choice plans had

not effectively eliminated dual school systems,

the systems should adopt plans that would accom-
plish this task. During that year, the Supreme

Court strengthened the HEW position in deciding

Green v. New Kent County School Board (Virginia).

In Green, after noting that in many areas desegre-
gation was not yet a reality, the Court said that

the time for mere "deliberate speed" had run out.

The Court held that where a freedom of choice assign-
ment plan failed to effectively desegregate a school
system, the system had to adopt a student assignment
plan which "promised realistically to work now."

This was the death, since rarely, if ever, did
freedom of choice result in effective school desegre-
gation.

Alexander v. Holmes (19693)

In the summer of 1969, the Court decided Alexander

v. Holmes County Beoard of Education (Mississippi),
holding that school districts had a constitutional
obligation to dismantle dual school systems "at once"
and to operate now and hereafter as unitary systems.
The Court, quoting from Green, reiterated its deter-

mination that school systems must develop desegregation

plans that "promise realistically to work now." Thus,
Alexander clearly reaffirmed the Court's position on
the issue of timing in desegregation cases.

Busing -~ Swann v. Charlotte~Mecklenburg Board of
Education (1971)

In the spring of 1971, the Supreme‘Court handed down

the first "busing" decision in the case of Swann v.
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Charlotte~Mecklenburg Board of Education (North
Carolina). In Swann, the Court held that:

1. desegregation plans could not be limited
to the walk~in neighborhood school;

2. busing was a permissible tool for desegre-
gation purposes; and, ' ,

3. busing would not be required if it
"endangers the health or safety of children
or significantly impinges on the educa-
tional process.”

The Court also held that, while racial balance is
not required by the Constitution, a District Court
has discretion to use racial ratios as a starting
point in shaping a remedy.

HEW Responsibilities to Enforce (1973)

The immediate desegregation mandate of Alexander

and the insistence in Swann that schools having
disproportionately minority enrollment were pre-
sumptively in violation were not acted upon by HEW,
which permitted these districts to remain "under
review." HEW attempted to secure compliance through
persuasion and negotiation, and the Title VI enforce-

~ ment mechanism fell into disuse. These conditions

led to the initiation of Adams v. Richardson, in
which HEW was charged with delingquency in desegre-~
gating public educational institutions that were
receiving Federal funds.

This suit alleged that HEW had defaulted in the
administration of its responsibilities under Title VI
of the Civil Rights Act of 1964. The district court
{(District of Columbia) stated on February 16, 1973,
that, where efforts to secure voluntary compliance
with Title VI failed, the limited discretion of HEW
officials was exhausted. Where negotiation and con-
ciliation did not secure compliance, HEW officials
were obliged to implement the provisions of the

Title VI regulations: provide for a hearing; determine

compliance or noncompliance; and, following a deter-
mination of noncompliance, terminate Federal finan-

cial assistance.
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The district court's decision was modified and
affirmed by the Court of Appeals (D.C. Circuit,
1973). Essentially, the district court order
requires that HEW properly recognize its statutory
obligations, ensuring that the policies it adopts
and implements are consistent with those duties
and not a negation of them.

Keyes - "Segregative Intent” (1973)

In June 1973, the Supreme Court rendered its deci-
sion in Keyes v. School District No. 1 {(Denver,
Colorado). This was the Court's first decision on
the merits in a school desegregation case arising
in a State which did not have an official policy
of racial dualism in 1954. In Keyes, the Court
held that where it could be demonstrated that a
school board had acted with "segregative intent"
to maintain or perpetuate a "dual school system”
this was tantamount to de jure segregation in viola-
tion of the Constitution. A finding of de jure
segregation as to one part of the system creates

a presumption that segregative intent existed in
the entire system and in such cases, the school

board had "an affirmative duty to desegregate the

entiré system 'root and branch'".

Milliken - Cross District Busing (1974}

In its most recent ruling respecting school desegre-
gation, Milliken v. Bradley (Detroit, Michigan),

the Supreme Court refused to require busing between

school districts absent a showing that there has been
a constitutional violation within one district that

produced a significant segregative effect in another
district.




ESCH AMENDMENTS

TAB B

(1974)

You signed into
Elementary and

law on August 1974, Amendments to. the
Secondary School Act which included

the Esch amendments which were designed to place
legislative limits on the extent to which busing

could be ordere
The key element

A. Remedies t

d by Federal Courts or agencies.
s of those provisions are:

o Correct Segregation

When formulating desegregation plans, Federal

Courts and

agencies must use following

remedies in order listed:

(1)
(2)
(3)
(4)

(5)
(6)

(7)

B. Additional

Assign students to closest school
(considering school capacity and
natural physical barriers).

Assign students to closest school
(considering school capacity only).

Permit students to transfer from
school where their race, color
or creed is a majority to one
where it is a minority.

Create or revise attendance zones

or grade structures without requiring
busing beyond that described below.

Construct new schools or close
inferior ones.

Construct or create "magnet" (high
quality) schools.

Implement any other educationally
sound and administratively feasible
plan.

Restrictions on Federal Courts or

Agencies
(1)

“. ("/

No ordered busing of students beyond
school next closest to home.



(2)k No ordered busing at risk of students'®
health. :

{3) No new desegregation plans may be
formulated to correct shifts in atten-
dance patterns once school system
determined non-segregated.

(4) No desegregation plans can ignore or
alter school district lines unless
such lines were drawn to, or tend to,
promote segregation.

(5) No ordered busing shall be effective
until the beginning of an academic
school year.

c. Rights Granted to Individuals and School Districts

(1) Allows suits by individuals (or
Attorney General on individuals'
behalf) under the Act.

(2) Permits véluﬁtary busing beyond limits
outlined.

(3) Allows reopening of pre-existing Court
orders or desegregation plans to achieve
Title II compliance.

(4) Reqguires termination of court-ordered
busing if Pederal Court finds school
district non-segregated.

It should be noted that the priority of remedies set
forth in the Esch Amendments is merely a slight
elaboration on existing case law. A review of the

cases from Swann on up to Boston and Louisville clearly
shows that the Courts have always turned to busing as

a last resort. Moreover, since several of the prior
remedies set forth in the Esch Amendments (such as
construction of new schools) would not accommodate
immediate desegregation of a school system, it is
doubtful that, as a matter of constitutional law, they
are binding as to the Courts. Finally, as to the appli=-
cation of the Esch Amendments to Federal agencies
(notably the Office of Civil Rights in HEW), it appears
that OCR has never required busing on a massive scale and
has, since their enactment, observed the terms of the
Amendments. o



THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE
WASHINGTON,D.C.20201

MAY 2 0 1976

MEMORANDUM FOR THE PRESIDERNT

Pursuant to our conversation, I have prepared for your consideration

a proposal to establish a National Community and Education Commission
to assist communities in preparing for desegregation activities and

in aveiding trauma, violence and disruption. At Tab A I have enclosed.
a brief discussion of the nature and functions of such a Commission
and at Tab B a proposed draft Presidential Executive Order estab-
lishing the Commission. I would call to your attention the following
two specific issues in terms of this approach.

Implementation Strategy - Execuitive Order or Legislation

Although the Commission could be established either through legislation
or an Executive Order, the Executive Order approach appears preferable
for the following reasons:

The chances of Congress considering legislation to implement
this proposal in the near future are very slight.

You have the authority and precedent to create an action-type
council or commission by Executive Order. Asg long as the
Executive Order does not contradict or supersede any statutes,
you may create councils, commissions, and committees to carry

out any function from studving a problem to developing programs.
You may also give such bodies review and regulatory authority and
the power to mediate. ’

It is common practice for such commissions to receive appro-
priations from Congress without authorizing legislation. In
nost cases, the "parent" Department (in this case HEW) requests
funds for the commission as a line item in its appropriation.

..~ Although the Executive Order approach does not require Congressional
action, it is imperative that consultations with minority members on
the appropriate committees be initiated promptly if such a proposal
is approved by the Administration. Unless handled carefully, the
Democratic Congress could endanger the proposal by arguing that the
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Page 2 ~~ Memorandum For The President

Administration is taking away Congress' authority to legislate. Even
with an Executive Order, Congress' support and tacit approval is
needed to enable the Commission to succeed in its complex mission.

Appropriations Strategy -~ Commission

To accomplish its mission effectively, the Commission would regquire

a permanent staff of approximately 50 persons, as well as the ability
to hire such consultaents as it may need for specific projects. Support
costs for such an enterprise would be around $2 million annually. As
noted above, HEW would request funds for the Commission as a line item
in its appropriation. Although funds could be reguested through an
emergency supplemental or obtained through a reprogramming of present
HEW funds, the preferred course of action is a budget amendment which
would fund the Commission as of October 1.

I believe the approach suggested herein provides the most viable and
effective strategy for the Administration to demonstrate it is truly
concerned about the issue of the disruption of communities because

of desegregation activities., I would recommend your approval of this
approach and the issuance of such an Executive Order after appropriate
consultation with the Congress.

Enclosures
*
SRR
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ESTABLISHMENT OF TIE NATIONAL COMMUNITY’AND EDUCATION COMMISSION

A MAJOR INITIATIVE IN SCHOOL DESEGREGATICN

Summary Description

In an effort to encourage and facilitate constructive, comprehensive
planning for school desegregation at the local level, it is proposed
that the National Community and Education Commission be established by
Executive Order. The Commission would be a Presidentially-appointed,
bipartisan group of distinguished citizens drawn from business and
other professional circles. Its charge would be to assist local
communities in carrying out desegregation planning activities designed
to build lines of communication, avert disorder, and encourage con-
structive intexracial classroom environments through the example of
constructive interracial community environments. ’

Specific Function

The Commission's chief responsibility would be to advise local com-
munity leaders at the earliest stages of desegregation planning.
Assistance would be initiated at the request of the affected community,
and at that point a determination would be made by one or more Com-
mission members as to what course of Commission activity offered the
greatest promise of success within the particular community. In general,

" however, the orientation of the Commission would be toward working

quietly with a broad spectrum of local leaders to identify problems
before they develop and to devise solutions which could be carried out
locally. While working within a community, the Commission would function
primarily in a supportive and advisory role.

In the course of its consultations with the community and the school
district, one of the Commission's chief functions would be to inform ,
local leaders of additional sources of desegregation assistance (Federal,
State, local and private) and encourage that these sources be investi-
gated., Such sources include direct funding through the Emergency School

" Aid Act; technical assistance through OE's General Assistance Centers;

OE's ten regional offices, and the Justice Department's Community
Relations Service; formal mediation service through the Federal
Mediation and Conciliation Service; and other forms of aid through
the U.S. Commission on Civil Rights, State human relations agencies,
and related private agencies.

Although the Commission's activities will overlap to some extent with
those of the organizations mentioned above, the Commission should be
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able to minimize unnecessary duplication through careful liaison

with these other resources. It will be particularly important to
work out non-duplicative roles with the Community Relations Service
{(CRS} since the function of CRS ~- helping communities defuse tensions
and conflicts arising from inequities or discrimination based on race,
colox, or national origin -~ is notably similar to that of the pro-
posed Commission., The CRS focuses less of its attention on pre-crisis
intervention now than it did prior to FY 1974. Budget cuts that year
effectively removed CRS from its earlier pre-crisis role, even though
some individuals have held that the nature of the CRS function and
expertise makes the agency particularly well suited to pre-crisis
assistance., Thus, although CRS may not be currently active in sone
of the Commission's more important roles, its staff probably will
have wvaluable insights and experiences to share with the Commission.

In keeping with its general functions already described, the Commis-~
sion's role would not be to serve as a court-appointed intermediary
between parties in a legal suit related to desegregation. Mediation
would be a proper role for the Commission only in instances where it
was conducted informally and with the voluntary participation of the
major elements of the community. Similarly, the Comnission would not
be empowered to act for any State or Federal agency in an enforcement
or compliance capacity. Moreover, it would not be expected to draw
up desegregation-related student assignment plans at the request of

a State or Federal agency.

Federal Incentives for Comprehensive Community Planning

The Commission is intended primarily to provide help to school districts

- which have not vet adopted or been issued a desegregation plan (although

districts at other points in the desegregation process certainly would
not be precluded from receiving assistance from the Commission). In
order to provide support for districts which are conducting compre-
hensive, community-based planning for desegregation, it is proposed
that a specified amount of funds in the Emergency School Aid Act {(ESAA)
discretionary account be sét aside to support local planning acti-
vities, including those initiated with Commission involvement.

The ESAA discretionary account (Section 708 (a)) is the only part of

the ESAA under which a school district without an eligible desegregation
plan may receive funds. Therefore, it would be possible to stipulate by
regulation that a community which showed proof of effort to conduct
community~wide desegregation planning could receive funding to conduct
such planning and other activities authorized under ESAA. The intention
would be that this planning would involve all major sectors of the

Rég ,a«communlty, including business and housing representatlves.



Structure

The Commission would be made up of nine members who would be appointed
by the President for three~year terms of office. To provide continuity
within the Commission, terms of office for individual members would be
staggered at one-yvear intervals, The Commission chairman would be
selected by the President, with the first chairman appointed for a

full three~year term. Commission members would be expected to main-
tain their regular occupations but would be compensated at EL IV for
the days they work on Commission activities. To ensure bipartisan
representation, restrictions would be placed on the number of Commis—
sion members permitted from each political party. “The Commission would
have the authority to hire staff on an excepted service basis and to
retain consultants as needed for specific projects.
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EXECUTIVE ORDER

NATIONAL COMMUNITY AND EDUCATION COMMISSION

Throughout the history of our Nation, the education

of our children, especially at the elementary and secondary

level, has been a community endeavor. The concept of public .

education began in the community and continuous support for

public schools has been provided by the community. Although

the States, and to some extent the Federal governmen?t have
been providing increasing financial assistance for education,
it has>become clear that the solution of mény of the most
pressing prdbleﬁs facing our schecols iies within the
cbmﬁunity which supports those schools.

This fact has particular relevance to the problem of
school desegregation. Over the past two decgdes, communities
have 5een under pressure from the courts, the Department of
Health, Education, and Welfare, and in some cases the States,
to institute changes in the assignment of students to schools.
Too often this has been accomplished without the involveﬁent
§f the com&unity or with its ipvolvement only after confron-
tions have occurred and community positions have been

established.
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Thé problems that have grisen in the prodéss‘éf échool
integration have not been due to the inaaequaéy of law ér
the lack of appropriate resources. Rather, they can be.
attributed to tﬁe fact that the burden of initiating and
enforcing school desegregation has been borne by the courts
and the Federal government without the benefit of those
forces from within the éommunity that are uniquely able to
bring about necessary change in an orderly and peaceful
manner. |

it is therefore the purpose of this executive order to
provide a méané to_aétivate and eﬁeréize cffective local
ieadership in the desegregation process at an early stage in
order to reduce the incidence and severity of the trauma
that would otherwise accompény that process, and to provide
a nétional resource that will be available to assist
communities in anticipating and resolving difficulties
encountered prior. to and during desegregation.

NOW, THEREFORE, by virtue of the authority vested in

me as President of the United States of America, it is hereby

ordered as follows:
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Section 1. Establishment of the Commission.. (a) There
is hereby establiéhed a National Community and Education
Commissioh {hereinafter reférrea to as the "éommission"),<
the purpose of which shall be to consult with, provide
technical assistance to, and informglly mediate between,
community groups and State and local goverﬁmental 6rganizati0ns
{(including educational agencies) in order to anticipate
and_resolve problems and conflicts relating to the
desegregation of schools. e

(b} Composition of the Commission. The Commission

shall ﬁe composed of nine members who shall be appointed

by the‘President from among individuals who ére nationaliy
recognized and respected in business, education, government
and other fields and whose experience, reputation, and
gualities of leadership render them uniquely capable of
cérrying out the purposes of the’Commissibn. No person

who is otherwise emplgyed by the Uniteq States shall be
appéinted to serve on the Commission. No more than five

oﬁ the membefs of the Commission at any one time shall

be members of the same political party..
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(c) Terms of members. The term of office”of each

member of the Commission shall be three yéars,'excépt that
of the members first appoinfed £o the Commission three shall
be appointed for a term of one year andrthreg shall be
appointed for a term of two years. Any member appointed

to £ill an unexpired term on the Commission shall éerve

for the remainder of the term for which his predecessor

was appointed.

(d) Chairman; quorum. The Chairman @f the Commission

shall be designated by the President. Five members of the
Commission shall comprise a guorum.

(e) Compensation of members. FEach member of the

Commission shall be compensated in an amount equal to that paid
at levgl IV of the Federal Executive Salary Schedule, pursuant
to section 5313 of title 5, United States Code, proratéd on
ardaily basis for each day spentvon the work of the Commission,
including travel time, In addition, each member shall be
allgwed travel expenses, including per diem in lieu of
‘subsistence, as authorized by section 5703 of'title 5,

United States Code, for persons employed intermittently

in the Government Service.

S, e
oyt
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(f) Executive Director; staff. The Commission shall

héve an Bxecutive'Director, designated by thezéhairman

with the approval of a majority of the members of the
Commission, who‘shall assist the Chairman and the Commission
in thé performance of their functions as they may direct.
The Executive Director shallvbe appointed without régard

to the provisions of title 5, United States Code, governingo
appointments in the competitive service. The Commission is
alsd authorized to appoint, without regard %9 the provisions
of title 5, United States Code; governing appointménts in the
competitive Service, or otherwise obtain the services of,
such professional, technical, and clerical personnel,
including consuitants, as may be necessary to enable the
Commission to carry out its functions. Such personnel,
includiﬁg the Executive Director, shall be compensated

éi rates not to exceed that specified at the time such
service is performed for grade GS-18 in section 5332 of

that title.
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Sec. 2. Functions of the Commission. Thé?functions of
t+he Commission shall include, but shall not beflimiteé to;

(1) Consulting with léaders in the ccmmuﬁity and local
groups in determining means by which such leaders and groups
can, through earlyvinvolvement in the development Qf, and
preparation for, school desegregation plans, contribute
to the desegregation process.in such a way as to avoid
conflicts and the invocation of judicial procedures.

{(2) Encouréging the formafion of broadly based local
community organizations to develop a program designed to
enconrége comprehensive community planning for thé desegre-
gation of schogls. |

(3) Providing advice and technical assistance.to
commun;ties in preparing for and carrying out comprehensive
plans to desegregate thé schools, involving the broadest
péssible range of community interests and organizations;

(4) Consulting with the Cémmunity Relations Service
of £he Department of Justice (established under title X
of the Civil Rights Act of 1964), the Office for Civil
Rights in the Department of Health, Education, and Welfare,

the National Institute of Education, the U.S. Office of Education,



7 o -
General Assistance Centers (funded under title IV of the
Civil Rights Act of 1964), the United States Civil Rights
Commission, rand State and local human relations agencies .
to determine how those organizations can contribute to the
resolution of problems arising in the desegregation of
schools within a community; and

(5) Providing informa; mediation services among

individuals, groups, and agencies within a‘communityAin
order to resolve;conflicts, reduce tensions, and develop
acceptable means of desegregating schools without resort
to‘administrétivé and judicialvprocesses.

Sec. 3. Limitations on activities of the Commission.

It shall not be the function of the Commission--

(1) to prepare desegregation plans;

'(é) to provide mediation services under the order
of a éour§ of the United States or of a State; or

(3) to investigate or take any‘action with respect
to $llegations of violations of law.

Sec. 4. Cooperation by other departments and agencies.

{a) All executive departments and agencies of the United
States are authorized to cooperate with the Commission

and furnish to it such information, personnel and other
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assistance as may be appropriate to assist the gommission
in the performancé of its functions and a; mafybe authorized
by law.

(b) In administering programs designed to assist
local educational agencies and communities in‘plaﬁning for
and carryxying out the desegregation of schools, the‘Secretary
of Health, Education, and Welfare and the heads of agencies
within that Department shall administer such programs,
to the extent permitted by 1aw,.in a manner ,that wili
further the activities of the Commissipn.

Sec. 5. Expenses of the Council. Expenses of the

Commission shall be paid from such appropriations to the Depart-
ment of Health, Education, and Welfare as may be available

therefor. . . ' .

Sec, 6. Confidentiality. The activities of the mémb@rs _
ahd employees of the Commission in carrying out the purposes of
this executive order may be conaucted in confidence and
witﬁout publicity, and the Commission shall, to the extent
provided by law, hold confidential any informaiion acquired
in the regular performance of its duties if such information
was provided to the Commission upon the understanding that

it would be so held.
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MEMORANDUM FOR THE HONORADBLE JAMES M, CANNON

Here is a report on the reaction of our best staff in the Department
to the options in your memo on "Alternatives to Busing:"

1.
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Many successful superintendents have been success-
ful because of a low profile. The recognition, while
flattering, might well be counterproductive, Civil
rights groups could have a field day with suits aimed
at proving that the efforts of these individuals really
were not good enough. ‘

Furthermore, since many of the superintendents in
such a group would have used busing, the President
could be seen as endorsing busing by one group and
then, for the same gesture, criticized for tokenism
by the®other side.

Of course, as the Commissioner of Education notes,
there is some value to reinforcement for people doing
a hard job well,

DHEW is already doing much of what is suggested in
this option. However, since the federal government

is seen as the problem, its role as a point of reference
or place for assistance is, regrettably, limited--
regardless of how fine its services are.

The same comment just made applies here, too, More
research can always be done, but as you will see from
the attached status report, DHEW is already in the
midst of a multitude of good studies. And the National
Institute of Education predicts that these studies will
show busing is "working" in eight out of ten situations.

- There might be some more work done, however, in

studies on using community institutions outside the schools
to aid in desegregation.



Memorandum for the
Honorable James M, Cannon
Page Two

4, The staff advised great caution with this option,

- They made the point that to attack busing raises
the question of alternatives and since there are not
many good ones, the Administration would be left
with its back to a wall. ‘

Our working papers are available if thes'r would be helpful.

Attachments



THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE
WASHIN"‘TON,D c, 20?0[

. | | MAR 29 1976
MEMORANDUM FOR THE PRESIDENT

The best advice I can bring together {rom acrass the country leads
me to recommend a few basic precepts from which to make judgments
on a‘whole host of complex issues and opti ons.on the :matt(,r of busing
.and desegregation. - : : s

The best policy position would be one with three basic elements:

1. It is important that the President first reaffirm the
V national commitment to the basic moral principle that
segregation is incompatible with anv good vision_of the
- faldre of this country and that no child should be denied ‘
IR BencnTE ol an equa 1al education because of ra ce.@y o

position that does not begin at this point and clear the
air on it will mire down. » o f;i;"zq

2. Your position on busing can then be restated and expanded "
.o by the assertion that because of this moral imperative,
W# We\hannm- '_}f lweiebtinnn pursue, with all diligence, the
’ issuc.al ihe best means. lhere is evidence that busing
is not an elfective means in some situations, and we
cannot éscapcan obligatiomtoHid beller approaches
Ml. It is important atl this point, however,
not to go on to try to prove that any of the alternatives
. we now have is a certain cure either., None is. And
there are a great many cases where transportation by

buses is worki }wrecordmg to theresearchreports

we have,

3. The "truth" that nobody is saying is that the qo?utlon 1l %

~in takmg an approach much broader than. concentrating

“on busing or any of7{s aliernatives. The {irst part of
t.ha'%-'é—(')'lui:ion is To turn the 155ue away from just a busing
guestion, The busing debate is rcally not a constructive

oLy,

BREZT | debate at all, and the issue must be "depoliticized" as-
;" "% - 'much as possible. Perhaps this issue has met a stale-
3 ‘ mate in the political processes and must be lifted out of
\:'& NP that atmosphere and placed in a nonpartisan, nonpolitical

AL N
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forum for serious and far-reaching reassessment, ¢
The suggestion is that you push for real, uscful--
I e

not just rhetorical-- attention to the problem,

e

w——

4, The other part of the solution is to focus on the problem -
as it really is, not as it scems to be.. The issue is not
what means are used to achieve desegregation but who
controls that decision and how parental and community
concerns are taken into consideration, To reframe the
case and to focus on reuniting the community and parents
with school control has great potential and is the way
the cities have had some success with getting on with
descgregation,

5.  'The public feels that the federal government (whether by
the courts o1 the I IslAnc e ProCeimihas ok only
failed to solve the problem but has made it worse, There-
fore, any solution from any part of the federal govern-
ment is likely to fail--even if it were the "right' solu-
tion. - The only good option for the Executive Branch
_may be to actas a thelper and-epaTtneT to aid com-
‘munities in helping themselves,

6. Using the precedent of the government to create a national
force that im‘t"gomf},enial (the National Academy of
Sciences and the INational Council on the Arts and Humani-
ties are examples), perhaps we should consider working
with local governments and comununity groups to create

a body from the best of the local community, education
‘and parental leadership, titled perhaps the National Com-
munity and Education Council. It could Work a8 a medi-
atfgg force and provide fechnical assistance to communi-
ties to deal with problems before they become crises.

In {fact, the evidence from successcs in Atlanta and Dallas
is that citizen alliances of the type the Council should
foster were the decisive forces. As I noted carlier,
"guccess' seems to turn most on how well a community
goes about making decisions that come up before the
question of busing or any other means. The Council

could also help cities to get the whole community, not
just the schools, involved in voluntary efforts to prevent
‘unhealthy racial isolation and foster constructive human
relations,
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o . . !
The courts might find such a body a welcome reflerral
peoint (that is, to get ideas but in no sense would it
be proper for such a council to be an agent of the
courts), and cities or community alliances might
find it a source of good ideas and even endorsement,

Another alternative would be to use the occasion of
getting the ESA legislation renewed to allow us to
.encourage many of the activities that the Council would
foster without the fanfare of creating a new agency.

In sum, there do not scem to be any solutions that come from dealing
with busing directly or even in searching for alternatives. The best:
chances for success seem to be in pioneering some new ground.
Americans traditionally bave solved problems not by changing the
problem, but by changing their view of the problem.




ON—GOING_DEPARTNBNT STUDJES AND ACTIVITIES RELATEDVTO_'

DESEGREGATION /

The Depavtment has planned or on-going mnany analyses,
evaluations, cor rescarch projccts related to questions of
quality education, urban education, and descgregation. The
major oncs are listed bclow: ' '

Offnce of Tducatlon

Thc dcdogrogatwon related studies und01hay in OL are - pr:mslllv
directed toward the evaluation of QE's desegregation assistance
programs and their effects on schools. Onec special study

will look at a small number of districts that are success-
fully and pcacefully desegregating in an attempt to discover
the practices that contribute to successful desecgreg atlon.

. The evaluation of the Bmcrgency School Aid Act
(ESAA) Dbasic and pilot programs is a lorgitudinal
study of the effectiveness of two of the largest
components of 1ESAA in meeting the objectives of
the legislation.  Special attention is being given
to the rclative efficacy of alteinative school
programs in raising student achievement. The
study is being conducted through a contract with
the System Development Corporation. The report
on the first year of the study has been issued with
subscquent reports duc in May 1970 and May 1977.

. The evaluation of Title IV of the 1964 Civil
Rights Act is assessing the effcctiveness of this
pregram in delivering training and technical
assistance services to dcscgrepating school
districts. The study is being conducted by Rand
Corporation, with the final rcport scheduled for
releasc in June 1976. )

. - The OB study of c¢xemplary desegregated schools is
examining evidencc showing the degree to which:
.various schocl practices and programs contributed
"to successful dOQC?rOg tion. The final rcpurt is
due in Junc 1576 from thv contractor -- Educational
Testing. Service. '

e
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ﬁﬁﬁionai Institute of ducation

NIE has a numbey of on-going studies relating to various
aspects of school descgregation. In FY 1976 the total -
amount . spent on desegregation resecarch was §$682,000. The
aim of these studies is to assist in making descpregatced
education settings exciting and humance places for children
and is not to study the effects of descgregation on
children. Some of the wost policy relevant of these studies
are: : :

. Six ethnographic studies of the cultural milicu
and environment of desepregated schozls. These
studies are being carryied on in KHew York, '
Pittsburgh, Pontiac, Durham, San Francisco, and
Memphis. They are duc July 1978,

. A study of status_equalization and changing -
expectation in integrated classrooms. This will
be due in 1978 or 1979, '

. A study of racial integration, public schools,
and the analysis of white f£light. Duc Cctober 1976,
. A study entitled "Political Protest and School-
Descgregation: A Casec Study of Boston'. Due
September 19706, - ’

. A study of social impact on school desegregation,
dealing with hew much school descgregation is
possible before it becomes counterproductive.
Completed January 1876. :

. A study of desegregation research and appraisal.
This has resulted in a compendium that updates
and cvalvates the finding of ryecont rescarch on
“integration and deseprepotion.  Completed and at
printers.

+

Assistant Sccretary foy Planninp and Evaluation

The O0{fice of the Assistant Sccretary for Planning and
Evaluation (ASPE) is beginning an analysis of Federal School-
Desegregation Policy as it has evolved through judicial,
legislative, and administrative action in the Jast twenty
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ycars. The analysis consists of six related studies. The
first of these is a legal study that describes the '
implementation of desegregation actions in the nation's
schools., It will systematically describe features of the
various descgregation plans implemented in responsc to
Federal actions. Tt will be duc a year from now. Threec
other studies will investigate the impact eof Federal action
and different desegregation plans on the racial and socio-
economic characteristics of schools and communitics, '
attitudes toward descgregation, and student educational
attainment. These studiecs will be completed in cighteen
months. A fifth study will investigate minority parti-
cipation in Federally-TfTunded education pregrams. This
study is in the design phase and will be completed in
eighteen months. A study of Federal policy alternatives
will complete thc analysis.l/ 1t is anticipated that all
six studies will bo completed in approximately 01Lhtcen
months, , .

Assistant Secretary of Education I

A swmall scale ceffort is underway in ASE's Folicy Development

office- to project probuable effects of present court cases,

to develop new measures of district and regional racial
isolation, and to revicw other policy varizbles of interest
to the lducation Division. This work is being condugted

as part of a larger po‘ch analysis contract with Stenford

RL%L&ICh In%tztuie. ‘

1/ A latcer c¢ffort will revicw the impact of Federal
desegregation policy on postsecondary cducation. Study
componcnts will build upon the analysis developed for
clementary and sccondary cducation.
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THE WHITE HOUSE

WASHINGTON

June 1, 1976

MEMORANDUM.FOR THE PRESIDENT

FROM: Phil Buchen and Jim Cannon

SUBJECT: Busing Legislation

This memorandum briefly describes the substance of
the busing legislation the Attorney General has sub-
mitted for your consideration. :

DESCRIPTION ' \

As you know, under current case law, where a Federal
District Court finds that a school board has acted
to foster, promote or perpetuate racial discrimina-
tion in a school system, the Court may order the
board to take whatever steps might be necessary to
convert the entire school system into a "unitary"
(i.e., racially balanced) system. The Attorney
General's bill. (attached at Tab A) proceeds from the
premise that the proper role of the courts in
fashioning a remedy in a school desegregation case
is simply to require the racial composition in the
~school system that would have existed but for
unlawful acts by the school board.

Specifically, the bill would require a Federal Dis-
trict Court to determine the extent to which the
racial or ethnic concentration in a school system

is attributable to the unlawful action of a State

of local school board and to limit the relief to
eliminating only that racial or ethnic concentration.
_The bill would prohibit a court from ordering the
transportation of students to alter the racial or
ethnic composition of a school unless it finds that
the current racial or ethnic composition of the
school resulted in substantial part from unlawful
acts of the State or local school board and that
transportation of students is necessary to adjust the
racial or ethnic composition of the school to that
which would have existed but for such unlawful acts.
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Additionally, the bill provides for a review by the
court every three years to determine if the remedy
imposed is still appropriate. With respect to forced
busing, the bill requires that, except in extra-—
ordinary circumstances, no forced busing shall con-
tinue for more than five years.

Finally, the bill would authorize the Attorney General
to appoint Federal School Desegregation Mediators to
assist the court and the parties in school desegrega-
tion cases. It would also provide that, before a
Federal judge may order busing, he must give notice

to ennumerated Federal, State and local officials, who
shall create a committee composed of leaders of the
community, which committee shall immediately endeavor
to fashion a feasible desegregation plan which can be
put into effect over a five~year period. Such a plan
would be subject to approval by the court. ‘

] ' IMPLICATION

The Attorney General argues in the "draft" message he
has prepared for your consideration (attached at Tab B)
that the bill will minimize the extent to which Federal
courts may oxder the forced busing of school children.
This interpretation is, of course, subject to review
by the courts.

One thing is clear, however, and that is that this bill
would involve the Federal government in major desegre-
. gation litigation by:

e authorizing the Attorney General to appoint
Federal School Desegregation Mediators to work
with the courts in designing appropriate
desegregation plans, and

e reguiring the Secretary of Health, Education
and Welfare, in concert with other Federal,
State and local officials, to appoint (and
presumably oversee) the citizens' committees
which will be responsible for developing the
five-year desegregation plans.

These and other points can be discussed at tomorrow's
meeting. -
- SRR
‘&4 s ;
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A Bill

To provide for orderly adjudiqation ot school desegregation
suits, and for other purposes.
- Be it enacted by the Senate and Hoﬁse of Repre-
sentatives of the ﬁnited Sfatés of Ame;ica in Congress
‘ assembled,vihat this Act méy be cited as the "School

Desegregation Act of 1976."

TITLE I -- Adjudication of Desegregation Suits

Sec. 101l. Purpose: Applicatién

(a) Thg purpose of thié'Title is to prescribe stand-
ards and'procédures to govern judicial relief in school de-
segregation cases biought pndér Federal law in order (1) to
prévené the continuation or future occurrence of any acts
of unlawful discrimination in public schools'aﬁd (2) to
assist in the identification and elimination, by all neces-
: safy and appropriate remedies, of the p#esent consequences
within the schools of acts of unlawful discrimination found>
fo have occurred; This title is bssed upon thé power of
the Coﬁgress to enforce the proviskms of the Foufteenth

Amendment to the Constitution of te United statés.

(b) The provisions of this title shall apply to

all judicial proceedings, and the a#ard or modification of

ST



all judicial relief, after the date of its enactment, seek-

ing the desegregation of public schools under Federal law.

Sec. 102. Definitions

For purposes of this title —-
(a) "Lbcal education agency" means a public board
her agency or officer exercising'ad~
ministrative control over or otherwise directing the;opér~
ations of one or more of the public elementary oxr seéondary
schools of a éity, town, “county ox other political subdivi-
sion of a State.

(b) "“State educaéion agency" means the State board
of edﬁcation or any other agency or officer responsible
for State supérvision or operation of public elementéry oxr
vsecondary séhools. ' | |

(c) ‘"Desegregation" meaﬁs elimination of the effects
of unlawful disdriminatioh in the operationrof schools on
the part of a State or local education égency.

(d) "Unlawful discrimination” means.action by a
State or local education agency which, in violation of éonf

stitutional rights, discriminates against students, faculty

or staff on the basis of race, color or national origin.



(e) "State" means any of the States of the Union.

Sec. 103. TLiability

2 local or State education aéency shall be.helé lia—
ble (a) to relief under Secﬁion 104 offthis.Act if the
Court finds thaf‘such localvor State educatioﬂ agency has
engaged or is engaginé.in an act or acts of unlawful dis-
crimination and (b) to relief under Section 105 of this Act
if the Court further finds that the act or acts of unlawful
discrimination which occurred within thirty years prior to
the filing of'the suit increésed the degree of racial or

ethnic concentration in the student population of any school.

Sec. 104. Relief - Orders prohibiting unlawful acts.

In all cases in which, pursuant to section 103 (a)
of this Act, the Court finds that a local or State educa—
tion agency has engaged or is engaging inVan act or écts,
- of unlawful disérimination, the Court shali enter an oréer
enjoihing the continuation oxr future commiésion of any such
“act or acts and providing any other relief that, in the
Court's judgment, is necessary to prevent such act or acts
from occurring, or to eliminaté the.effect of such act or

acts specifically directed at particular individuals.

-



Sec. 105. Relief - Orders eliminating the present effects of

unlawful acts.

(a) In all cases in which, pursuant to Secﬁloﬁ 103 (b)
of this Act,'the Court finds that the act or acts df unlawful
discrimination increased the degree of ‘racial or ethnic con-
centration in the student population of one oi more schoolé,
the Court shall order only such relief, in conformity with
sections 213-216 of the Equal Education Opportunity Act of
1974, as may be necessary to eliminate ihe present effects
found, in compliance with this section, to have fesultéd from
the discrimination. |

(b) Before entering an order under this section the
Court éhall receive evidence, and on the basis of such evi-
dence shall make specific findings, concerning the degree to
which the racial or ethnic concentratioh in particular schoois
affected by unlawful acts of disctimination presently varies
from what i? would have been had no such acts occurred.:. Should
such findings not be feasible or useful because of the great
number(éf schools that were or may have been/gffected, the |
demographic changes that'have occurred over a period of years,
or'sbme other circumstance, the Court shall receive evidence,
and oﬁ the basis of such evidence shall make specific findings

*'concerning the degree to which patterns of racial or ethnic
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concentration in the schooi system affected by unlawful acts
of discrimination presently varies from what it would have been
had no such acts occurred.

(¢) The findings required by subsection (b) of this
section shall in no way be based on a presumption, drawn from
the finding of liability made pursuant to seétion.103(b) of
this Act or otherwise, that the degree of racial or ethnic
concentration in the schools or any particular school is'the
result of unlawful acts of discrimination.

(d) The Court shali notify the Attorney General of
any proceeding-pursuant to subsection (b) of this section to
which the United States is not a party, and the Attorney General
may, in his discretion, intervene in such proceeding on behalf
of the United States to present evidence and take all other
actions that he may deem neceséary to facilitaté enforcement
of this Act. '

(e) No order entered under this Act or any provision
of fedéral law shall require the transportation of students to
alter the racial or ethnic composition of schools unless, pursuant
to this section, the Court finds that the racial or ethnic con-
centration in parficular schools, or, if such findings are not
feasible or useful, the patterns of racial or ethnic concentration
in the school system resulted in substantial part from unlawful
discrimination by a local or State education agency, and that
transportation of students is neéessary to adjust the racial or

ethnic composition of pariticular schools, or patterns of racial
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or etﬁnic concentration in the school system, substantially to
what they would have been if the unlawful discrimination had not
occurred. |

(f) 1In all orders entered under this section the Court
may without regard to this section's other requiremeﬁts, direct
local or State school authorities to institﬁte a program of
voluntary transfers of students from any school in which their
race is in the majority to available places in one in: which..it is
in the minority. | | |

Sec. 106. Voluntary aétion; local control.

All orders entered under section 105 shall rely, to
the greatest extent practicable and consistent With_effective
relief, on the Qoiuntary action of schobl officials, teachers
and students, and the Court shall not remoﬁe from a local
or State education agency its power and responsibility to
control the operations of the schools except to the minimum
extent necessary to prevent unlawful discrimination and to
eliminate its present effects.

Sec. 107. Review of Orders.

Subject to the provisions of section 105(f) of this
Act, no‘requirement of the transportation of students contained
in any order entered under section 105 of this Act or subject
to Ehét section's provisions shall remain in effect for a
period of more than three years from the date of the order's

B e e SN,

‘entry unless at the expiration of such periodlthe Court finds:



(1) that the defendant has failed to comply
with the requirement substantially and i1n good
faith; or
1(2) that the requirement remains necessary‘to
eliminate the effects of unlawful discrimination
determinedvin compliance with £he provisions of
section 105 of this Act.
If the Court finds (1) above, it may extend the requirement
until there have been three consecutive years of substantial
’compliance in good faith. If the Court finds (25 above,
after the expiration of three consecutive yéars of substantial
compliance in good faith, it may extend the effect of the.
requirement, with or without modification, for a period not
to exceed two years, and thereafter may order an extension
only upon a specific finding of extraordinarf circuﬁstances
- that require such extension. The Court may, however, continue
in effect a voluntary transportation program to implement
relief under section 105(f) of this Act. The provisions of
this sgction shall not apply to any plan ap?to&ed and orderéd

into effect under section 203.

Sec. 108.

With respect to provisions of its order not covered

N B4s -
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by section 107, the court shall conduct a review every
three years to determine whether each such provision shaltl
be éontinue&, modified, or terminated. The court shall
afford parties and intervenors a hearing prior to making

this determination.

TITLE II -- Fedexal School Deségregation Mediator gt&
\@sz*

Sec. 201. Appointment of mediator. . ' <%ﬂh

The Attorney General is hereby authorized to appoint, ¢
.at such times and for such period as he deems appropriate,
a Federal School'Desegregation Mediator or Mediators to
asSist the court and the parties in a school desegregation

-

lawsuit.‘

Sec. 202. Functions of a mediator.

(a) When a mediator is appéinted pursuant to

section 201, hg shall providé assistance to the court, the
parties and the affected community to the ends of (1) full
and orderly implementation of the constitutional right to
equality of educational opportunity, (2) insuring that desegregation
is ‘accomplished in a manner which ié educationally sound and (3)
seeking to secure community support for proper elimination of
unlawful school discrimination.

'(b)‘ A mediator may request the assistance of other

Federal agencies.



Sec. 203. W\»}l‘/ ﬁ/"

It is the sense of the Congress that reQuired
transportation of students beyond the nearest school in order
to reduce the lingering effects of past unlawful discrimination
is an unusual remedy which should be used sparingly. rAccordé,,
ingly prior to ordering such required transportation, the
district judge shall give notice to the Attorney General of
fhe United States, to the Secretéry of Health, Education and
Welfare, to the Governor of the State, the Mayor or other
chief executive official of the governing unit involved, and
the Secretary of Health, Education and Welfare in cooperation
with these officials shall create a Council of citizens composed
of the leaders of the community. The Council shall immediately
endeavor to fashion a feasible plan which can be put into-
effect over a five year period, including such matters as the
relocation of schools, which can give assurance that such
progress will be made toward a removal of the effects of unlaw-
ful disériminétion over the five year period, with specific
dates and goals, so that in the meantime required ﬁranséortation
can be avoided or greatly minimized. Such a plan shail be
submitted to the court for its approval. If, during the contin-
uance or at the expiration of a plan approved under this section,
the court determines that the plan is inadequate, progress made
under such plan shall be taken into account in framing any order

under Section 105 of this Act.
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MESSAGE TO CONGRESS

I know I am speaking for the vast majérify of Ameri-
caﬁs when I say we desire that the causes and effects of
unconstitutional racial discrimination in our school systems
must be removed. The process by which these causes and
effects are remedied has been a long and difficuit one. The
goal must be achieved, and I believe substantial progress

has been made.

The ultimate aim must be voluntary, whole-hearted
compliance with non—discriminatory practices, practices we
all accept because they are right. The public school sys-
tem has been one of America's greatest assets. The desire
for quélity education is deep in the heart of Amefican par—-
ents and children. Ana the long-standing tradition of |

local control of the educational system is very important.

The way to achieve the removal of the causes and
effects of racial discrimination in the schools is not the
same in every locality in which unconstitutional acts of
discrimination have occurred. Thisris because of a variety
of factors such as the geographic array of schools in various

systems and the special characteristics of individual systems
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which properly refiect diverse communities' ideas about

the. appropriate structure of the educational process.

On the long and difficult road our society has fraf
veled in attempting to remove the causes and effects of
racial discrimination there has at times been illegal re-~
sistance to the orders of federal courts and at times there‘
has been some violence. This resistance and'this violence
are iliegal. They contradict the Constitution. The fed-
eral government certainly will not condone them. The law

will be enforced.

During this period it is inevitable that the deci-
sions of'federal district judges, faced with the arduous
and often unpleasant duties of overcoming resistance, will
ha§e~elements of artificiality in them. The Supreme Court
has written that the remedy "may be administratively awk-
ward, iﬁconvenient, and even bizarre in some situations"

(Sswann v. Charlotte-Mecklenberg Board of Education, 402

U.S. 1, 28 (1971)). In many cases, judges have had to do
things which under our system of govérnment would better

be écéompllshe&-by elected officials.




We must realize that what 1s involved in the effort to put
an end to unlawful racial discrimination in the schools is
a basic constitutional doctrine. That doctrine has been
set forth in a number of decisions of the United States
Supreme Court. And it is not surprising that there are
certain ambiguities in the statements of the Court ~~ in
the ways in which the doctrine should translaﬁe'into action,

particularly as to the scope of the remedy.

Courts have used various mechanisms for removing
the éauses and effects of racial discrimination in the
schools, and the most controversial of them has been the
forced busing of students. 1In an essential way, the use of
busing highlights the ambiguities in the constitutional doctrine
as stated by the Supreme Court. In my view, and consistent
with the doctrines of the Supreme Court, the purpose of
court ordered busing should not be to achieve a racial balance
‘within schools which would not have occurred through thé
normal enrollment pattern in the absence of unconstitutibnal

acts of school discrimination.

I have always been philosphically opposed to court
ordered busing, but I realize that in some cases it is
constitutionally required under the opinions of the Supreme

Court. But, as Congress recognized in passing the Equal



L

Educational Opportunities Act of 1974, Pub. L. 93-380, 88
Stat. 514 et seq., 20 U.S.C. (Supp. IV) 1701 et seq.,

there are other remedies that may be used to achieve the
elimination of the effects of racial discrimination and
these other remedies should be giveﬁ priority. These other
remedies include voluntary transfer systems, creation or
revision of attendance zoﬂes or grade structures without
réquiring student transportétion, construction of hew

>‘ schools or the closing of inferior schools, and creation

of magnet schocls. Busing is not a good mechanism. Manyvof
thé federal district court judges who have ordered busing
have stated publicly that it is not a desirable mechanism

and that it is a mechanism of last resort.

While busing may be constitutionally required, it
still makes a great deal of difference to communities and
the people in them hbw much busing will be used, and this
in larée part depends upon the legal theory upon which the
relief for unconstitﬁtional acts of racial discrimination
is“bééed. I do not believe we can eliminate all busing,

but I do believe we can considerably reduce its use while



still achieving the elimination required by the Constitu-

tion of the effects ofrillegal race discrimination.

Each school case involves two distinct guestions.
The first is whether the school authorities have committed
acts of racial discrimination (the liability question).
The second is what relief the court should afford once
racial discrimination in the operation of the schools has
been established (the remedy question).

Brown v. Board of Education, 347 U.S. 483 (1954),

held conclusively that official acts to enforce racial
discri&ination in-the operation of the schools violates
the Constitution. The remedy question has not yielded
easily to analytical solution. The first problem that

arose was how

¥

o

v

4

¥

R
\"’nw.xns: m“"‘(‘

s



quickly the remedy must take effect. The second Brown case,
349 U.S. 294 (1955), was the Court's first attempt to
grapple with that problem. The Court held (ig, at 300)

that "[i]n fashioning and effectuating the [desegregation]
decrees, the courts willAbe guided by equitable principles."
The second Brown case stated that the remedy must proceed

with "all deliberate speed" (id at 301).

That formula provéd unsatisfactory when both school
sYstems and courts used "all deliberéte speed” as an excuse
fdr inaction. A series of decisions in the 1960's called
for more rapid compliance. In 1964 the Court held that
"[tlhe‘time for mere 'deliberate speed' has run oﬁt“ (Griffin

v. County School Board, 377 U.S. 218, 234), and in 1968 that

"[tlhe burden on a school board today is to come forward
with a plan that promises realistically to work, and prom-

ises realistically to work now" (Green v. County School

Board, 391 U.S. 430, 439 (emphasis in originalf).

What is the goal of the remedy that must "realistically

. . . work now"? Many judges and courts thought at first



that the proper remedy was to direct school officials to
cease their racial discrimination. The illegal practices
could be prohibited and stopped. This is a common form of

equitable relief.

.The courts, however, went further. Some regquirement
to show there was a good faith abandonment of these practices
and that they would not be renewed was no doubt essential.
Moreover, it is within the jurisdiction of a court of equity
to eradicate the lingering effects of a wrdng -—- to the extent

this is feasible.

This recognition of a need to eradicate the con-

tinuing effects of past racial discrimination created problems



that continue to confront the Nation. What are those
V"effects"™? How do we ascertain them? What means must we
use to eradicate them? All of these questions go to the

nature and scope of the remedy for unlawful discrimination.

We cannot begin to ask whether particular remedial
tools ~- such as busing to achieve racial balance -~- are
necessary, when viéwed in light of all their advantages
and disadvantages, until we are sure wﬁat it is that the

remedy must accomplish.

The public school system in this country develoéed
as - people ca&e together toward the common goal of
educating their children in a manner which reflected the
shareé values of the community. This ied to a tradition
of diversity in the ways of the educational process, and
that diversity in turn embodied our national commitment
to individuality and community self~reliance. We also have
a strogg national commitment to social mobility and eqﬁal
oppo;tunity. These values find théir expression in the
constitutional requirement that public officials may not

discriminate against individuals on the basis of their race,
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color, national origin or sex. Neither the Constitu£ion

nor the traditions of the public school system requires

that children go to school in their immediate neighborhood.
But likewise, neither prohibits, absent illegal official
acts of race discrimination, a community from sending its
children to a neighborhdod school. Only to the extent that
unconstitutional official acts of race discrimination in the
schools have created an artificial racial balance does the
\Cdnstitution require remedial steps to create the racial
balance in particular schools that would have occurred but

for the illegal acts.

~ ‘ MWVM*‘ e L (% )
\yw,w”/,,f’;:;;:g is required only if, in fashioning a remedy 1

for the unconstitutional acts, a court must assign students

to schools far from home. When are such assignments necessary?
That question, so basic to the task of devising akremedy for

illegal discrimination, has never received a satisfactory
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answer from the Supreme Court.
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" The Court has emphasized that "[tlhe objective today
remains to eliminate from the public schools all vestiges
of state-imposed segregation” (Swann, supra, 402 U.S. at 15).

That formula, seemingly so simple, conceals a variety of
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ambiguities. These ambiguities become of overriding importance
when lower courts muét attempt to tranélate the Supreme

Court's - generalities into the partioulars of a plan
for the operation of the schools.

The Supreme Court decision in Keyes v. School District

No. 1, Denver, Colorado, 413 U.S. 189, 214 (1973), created

an important ambiguity. The Court emphasized (413 U.S. at

203) that "racially inspired school board actions have an
impact beyond the particular schools that are the subject of
thbse actions." It therefore.establisned a rule that, once a
district court has’found acts of unlawful discrimination in
some schools of a school system, it should "presume" that -
unlawful discrimination was practiced throughout fhe school
system —-- in other words, that the school system is a "dual
school system," for which the remedy is "all-out desegregation."
But what is the real effect of this presumption? It means,

at a minimum, that the court should assume that acts of dis-
crimination have been pervasive and that they ﬁave effects
throughout the system. Does it also mean that.the court must
presume that some cobserved distribution of the races waé caused
- by the discrimination? That some particular part of the
distribution was caused by the discrimination? That all of

the distribution was caused by the discrimination? The Supreme
‘Court did not say. Some lower courts have taken the last-

mentioned interpretation. They have interpreted what the

Supreme Court'said in KeYeSOas support for orders that every
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school should mirror the racial composition of the school

district.

The ambiguities, standing by themselves, make it
difficult to determine what the remedy éhould be designed
to accomplish. The difficulty is compounded by the dis-—
cretion'traditionally accorded to trial courts in thé
formulation of equitable remedies. Discretion of this
sort can cover a muiﬁitude bf readings of the Supreme Court's
precedents; the ambiguous nature of the precedents, combined
with the factual complexity of each new case, make it diffi-
cult for the district court to devise a remedy and even more
difficult for appeilate courts effectively to supervise

the actions of the district court.

The result of all of this is that many district courts

use a findingof some unlawful discrimination as a "trigger" for

a holding that all schools must be racially balaﬁced‘ They
define "™all-out desegregation” as tné elimination of racial
distribution in the schools, however caused, and bend their
éfforfs to some kind of racial balance in the schools even if
the racial distribution would have occurred without iilegal
acts of racial discrimination. Such a task naturally requires

many students to be assigned to schools far from home and,



- 12 -

hence, must be accomplished by busing.

The goal of the remedy in a school case ought to
be to put the school system, and its studehts, where théy would
have been 1f’the violations had never occurred. In other
words, the goal ought to be to eliminate "root and branch"
the violations and all of their lingering effects. Green,
bggggg, 391 U.S. at 438- This articulation of the goal has
been approved by the Supreme Court. It is the constitutional
goal which the Supreﬁe Courtvhas mandated, but its appli-
cation has been made difficult by the ambiguities discussed

above.

' First, the,coﬁrts have held that the existence of
schools attended predominantly by members of one race does
not in itself amount to racial discrimination; if it were
otherwise, there would be no meaning to the requirement of
"state action" as a precondition to a violation of the

Fourteenth Amendment. KXeyes, supra; Spencer v. Kugler,

326 F. Supp. 1235 (D. N.J.), affirmed, 404 U.S. 1027.
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Any legislation should make it clear that "desegregation"
means only the elimination of the effects of racial

discrimination by state officials.

Second,.any‘legislation should make it clear that the
remedy must deal‘only with the effects of the écts of school
officialg. Discrimination in other parts of society should
be redressed with other tools. For example; Congress has
enacted laws to rectify residential discrimination. See
82 stat. 81 et seq., 42 U.S.C. 3601.32 seq. Racial dis-
crimination in housing should be attackea directly and elim-
inated as speedily as possible from our society. Its effects
ought not to be the object of a "collateral attack” in school

cases. As the Court has observed (Swann, supra, 402 U.S.

at 22-23):

The elimination of racial discrimination in public
schools is a large task and one that should not be
retarded by efforts to achieve broader purposes.
lying beyond the jurisdiction of school authorities.
One vehicle can carry only a limited amount of
baggage. It would not serve the important object-
ive of Brown I to seek to use school desegregation

" cases for purposes beyond their scope, although
desegregation of schools ultimately will have im-
pact on other forms of discrimination . . . .

Our objective . . . is to see that school author-
ities exclude no pupil of racial minority from any
school, directly or indirectly, on account of race;
it does not and cannot embrace all the problems of

REEFAN racial prejudice, even when these problems contribute

to disproportionate concentrations in some schools.
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I should emphasize the language that one vehicle can only
carry a limited amcunt of baggage. The schools have to

try to fulfill the goal of quality education for éll our
children, and no goal is more important than this to all of

our citizens.

Third, any legislation should make it c¢lear that the
remedy should not go beyond the effects of the violations.
It'should attémpt to remedy past wrdngs, but no£ to produce
a result merely because the result itself may be attractive.

"The task is to correct, by a balancing of the individual

and collective interests, the condition that offends the
Constitution . . ., . As with any equity case, the nature of
the violation determines the scope of the remedy" (id. at 16).
"[T]he remedy is necessarily aésigned, as all remedies are,

to restore the victims of discriminatory conduct to the

position they would have occupied in the absence of such

conduct." (Milliken v. Bradley, 418 U.S. 717, 746 (1974)).

Cf. Franks v. Bowman Transportation Co., No. 74-728, decided

March 24, 1976, slip op. 23. The attributes that make a
system illegally operated can often be eliminated without an
insistence upon a racial composition in each school that in
some degree reflects the racial composition of the school

district as a whole. CBaag .
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The objective of an order altering the racial or
ethnic student cdmposition of schools should be to recreate
~that student composition of each particular school that would
have existed but for the illegal acts of discrimination.

It will sometimes prove impossible or not useful to
recreate such conditions in particular schools. This may be
so because of the great number of schools that‘are or may |
have beenlaffected, changes in demographic patterns, or some
other circumstance. In such cases, the objective of the
desegregation remedy is éo restore as closely.as possible a
social process that has been deformed by official action.‘

To that end, the courts should attémpt to recreate patterns

of racigl or ethnic integration that would have existed in

the absence of illégal acts. Thus, to the degree that a
neighborhood school system was in effect at any level of a
school system, the court should take into account the extent
to which attendance patterns would, in any event, have reflec~
ted residential patterns of racial and ethnic concentration;
This will often require integration measures primarily at

the boraers of racial and ethnic areas of concentration. This,
combined with appropriate opportunities for transfer, voluntary
businé, magnet schools, the appropriate siting of new schools,
and other forms of relief provided by the statute, will allow

for the resumption of normal and free social processes., Of
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course, approximations in achieving this goal must be
permissible.

The inclusion in the decree of a provision for
voluntary transfer of individual students from any school in
which'their race is in the majority to‘one in which it is in
the minority can be a useful device to compensate for possible
non-apparent additional lingering effects of the discrimina-
tory conduct. In some circumstances, temporary édditional
remedial measures may also be appropriate to break down
officially caused racial identifiability of particularAschools.
But the necessity for such devices and approximations should
not divert the courts from the pursuit of the proper ultimate

objective.

Fourth, the remedy ought to be limited in time (Swann,
supra, 402 U.S. at 31-32). Any judicial order of this sort
strongly interferes with normal social processes and local
autonomy. The interference is necessary, but it ought to
terminate as soon as the court can reasonably conclude that
the object of the remedy has been attained. In some cases
(for‘example,‘tnose involving teacher assignments or gerry-
mandering of attendance zones) a fully effective remedy can

be devised and applied expeditiously. It may take longer

to overcome the effects of discriminatory school siting and

capacity decisions, for an effective remedy may involve

school closings and construction. But however long each
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component of the remedy may take to achieve, any legisla-
tion should ensure that the courts monitor the process and
dissolve their orders once the effects of racial discrimina-
tion have been ameliorated to the extent possible. It |
should also ensure that the use of forced‘busing‘ls, except in
extraordinary circumstances, strictly limited ih duration.

Under section 5 of the Fourteenth Amendment Congress
has an imgortantrrole in defining the nature of the consti-
tutional prohibition and creating a remedy. Congress has
exercised this power in the Equal Educational Opportunities
Act of 1974, by estabiishing a hierarchy of tools and devices
to carry out the remedy. But that effort has not proved
to be sufficient,‘and Congress once more must meet the

challenge and fulfill its constitutional role.

The legislation that I am transmitting to Congress
today will meet that challenge. Last November 20 I mefxwith
the Attorney General and the Sedretary of Health, Educatlon
and Welfare and directed them to devise legislation that
would clarify the law in this area and move toward the
reduction and eventual elimination of coﬁrt ordered busing
wherever possible. Since that time we have been at work on
a bill that will provide that the constitutional goal of

eliminating race discrimination in its causes and effects will



be met with the minimum amount of busing required by the
Constitution. The legislation I transmit today will sweep
away the confusion and ambiguity concerning the goal of

the remedy.

The legislation brings certaint§ to the remedial
goal. Instead of the ambiguous word "segregation" it uses
"unlawful discrimination," which in turn means racial or
ethnic discrimination in the operation of the schools. This
makes it clear that £he9§gg proper objects of the remedy
are to ban such acts and éliminate their effects. "Desegre-
gation" is therefore appropriately defined as the elimination

of the effects of unlawful discrimination by school officials.

-

In order to give meaning to these definitions, the

. legislation requires courts to hold trials and to make
explicit findings of fact‘concerning the effects of unlawful
dlscrimination. In making these findings, the courts aré
instructed not to rely on any presumption that the unlawful
discrimination caused all (or any particular part) of any
observed racial distribution. The effects of the discrimina~
tion must be proved as facts; they cannot be presumed. It
will no longer be poésible for courts to use a finding of
unlawful discrimination as a "trigger" for an order to pro-
duce system;wide raéial balance. Courts will produce only

that balance within a school that would have occurred, but
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for the unlawful discrimination by school guthorities.

The legislation makes it clear, if it was not already
clear from other sections, that in a school case only the
acts of school officials are to be considered. Racial im-
balance’caused by voluntary choice, by private discriminati&n,
or by unlawful discrimination other than discrimination
in the operation of the schools, is not to be addressed in
a school case. School cases should not attempt to cure

social problems the genesis of which is outside the schools. —

The legislation provides fo: a review by the judge
every three’yearé gf the remedies he has imposed.v With respect
to forced busing, it reqﬁires that except in extraordinary vf?
circumstances no forced busing'can continue for more than |
five years. These provisions would return the operation of a
school system to local authorities at the earliest possible

time.

'~Finaliy, we must give renewed emphasis to the fact
that public schools are and must be of basic concern to locél
COmmﬂnities. Those efforts should be directed toward bringing
local community leaders together so that properveducational
procedures can be developed and can gain the maximum community

support. The intervention of the federal courts to enforce
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the constitutional mandate should aé much as possible
leave responsibility upbn the local community. ﬁor this
reason the legislation I am proposing places emphasis on the
use of mediators and mechanisms that will bring ¢ommunity
leaders together to solve their problems. The legislation
authorizes the Attorney Generalkto intervene in suits at |
the remedy stage in order to enforce the statute's objectives,
and it authorizes him to appoint mediators to assiét the

court and the parties in these difficult cases.

Most importantly the legislation provides that
before a federal judge orders busing a community council
should be formed to éndeavor to fashion a feasible plan
which could be put into effect over a five year period to
make progress toward the removal of the effects 5f unlawful
discrimination. The creation and implementation of such a
plan could result in the elimiﬁation or substantial mini-

mization of forced busing.

The efforts to restore our public schools to the
conditions in which they would have been but for unconstitu-

tional acts of racial discrimination by school officials



should not be met with resistance and fear. We should be
united in our attempt to achieve this goal. The legislation
I today propose is an important step. To work toward this
goal with a minimum of devisiveness can be an exercise in
the harmony that we seek to achieve and can lead to the end

we all so deeply desire.




THE WHITE HOUSE

WASHINGTON

October 28, 1976

MEMORANDUM FCR THE PRESIDENT

FROM: PHILIP BUCHE
JAMES CANNO§>/T<:T
SUBJECT: The Wllmlngton Busing Case

Yesterday, the Department of Justice filed a friend-of-
the-court brief in the Wilmington busing case (Delaware
State Board of Education v. Evans), arguing that the
lower court went too far in ordering interdistrict busing
between the City of Wilmington and ten suburban school.
districts. This memorandum provides background on the
case and outlines the Department's arguments and reason
for intervening.

BACKGROUND

As you know, in March 1975, a three-judge District Court

in Delaware concluded that, as a result of a 1968 enact-
ment, the State of Delaware had discriminated against

black students in Wilmington in violation of the Constitu-
tion and that, to remedy such discrimination, an inter-
district plan for reassignment of students would probably
be necessary. This holding was appealed to the Supreme
Court and affirmed 5-3. On remand, the three-judge court
fashioned an interdistrict desegregation plan which, in
effect, combined the City of Wilmington and ten surrounding
school districts in northern New Castle County into one
school district, and required that every grade in every
school in the new district have a student population which
was not less than 10 percent nor more than 35 percent
Black. The defendants in the case have appealed this order
to the Supreme Court, maintaining, among other things, that
the District Court went too far in requiring interdistrict
busing. The plaintiff-appellees have until November 10

to file their answer.
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DEPARTMENT OF JUSTICE POSITION

In its brief, the Department takes two positions. First,
the Department maintains that the Supreme Court does not
have jurisdiction to hear the appeal from the remedial
order of the three-judge District Court, since the three-
judge court was improperly convened. The Department argues
that the appeal should be heard by the Court of Appeals.
The Department goes on to state, however, that the case

is an important one in the evolution of constitutional
principles pertaining to racial discrimination in the
schools and that it should receive the attention of either
the Supreme Court or the Third Circuit Court of Appeals

as expeditiously as possible.

Secondly, on the merits of the case, the Department argues
that the proper approach to school desegregation cases
reguires a court to seek to determine, as precisely as
possible, the consequences of acts constituting illegal
discrimination and to eliminate the continuing effects.
The Department believes that, in merging Wilmington and
the ten surrounding suburban districts into one school
district and requiring racial balance in each school,

the District Court went beyond this requirement.

The Attorney General and the Solicitor General both felt
(a) that this was a proper case for the Department to
enter in light of the serious questions presented, and
(b) that it was necessary to file their brief at this
time in order to give the plaintiffs (i.e., parents
seeking a remedy) in the case an adequate opportunity to
study the Department's position before filing their
response.

The Department's position is consistent with the approach
taken in your 1976 busing proposal.

We have attached the story appearing in this morning's
Washington Post for your information.

Attachment



By John P. \IacKenzxe - cisely as possmle the consequences of
Washington Post Staff Writer. “the acts constituting the illegal dis-
S R N . ARG AR = ariminatian —anAd - 4n —sliminate - thair=—




l p— | - THE WHITE HOUSE

WASHINGTON

Date | 34 5

,;ff;‘:
é DAVID LISSY

Y0

»\%“03
<

x

&

ATTE



DRAFT-DHL-8/25/76

SUBJECT: Congressional Action on President's
Busing Proposals
B4,
Q\'\ “e*
N
The Senate will take up Thursday consideration of an * N
TVt

Omnibus Education Bill (S. 2657) covering a variety of
education matters. The House has already passed a number

of individual bills on education matters.

The question arises as to whether we would wish to use
Senate consideration of an education bill as a vehicle for
forcing a vote on the President's busing proposals. There
seems to be little enthusiasm on the part of our supporters
to bring this issue to a head now. [E?b Griffin, for example,
would specifically recommend against raising the President's

proposed legislation as an amendment to the Omnibus Education
Bill. l

There is a sense that the President's position has been amply
aired and that we gain little now by forcing a vote prior to

any hearings and with the potential for a poor showing.

I am not recommending that we taken any action but I wanted
to be sure you knew that the last logical opportunity for
advancing the President's busing proposal in this session of

Congress is about to pass.



THE WHITE HOUSE

WASHINGTON

August 25, 1976

MEMORANDUM FOR: THE PRESIDENT
FROM: JIM CANNON
SUBJECT: Congressional Action on President's

Busing Proposal

The Senate will take up Thursday consideration of an Omnibus
Education Bill (S. 2657) covering a variety of education
matters. The House has already passed a number of individual
bills on education matters.

The question arises as to whether we would wish to use Senate
consideration of this education bill as a vehicle for forcing
a vote on your busing proposals. There seems to be little
enthusiasm on the part of our supporters to bring this issue
to a head now. Bob Griffin is prepared to take the lead if
we want him to, but Max Friedersdorf does not detect any
particular enthusiasm on Griffin's part. Griffin also points
out to Max that there are some dangers to pushing this issue
now. Senator Helms, for example, might try to go beyond your
proposal either by amending it or by proposing a vote on a
Constitutional amendment. John Tower told Max this morning
that his instinct was not to do anything because at this point
we have as an issue the fact that the Democratic Congress has
not acted, and we may be better off that way.

Senator Griffin has also advised Max Friedersdorf that because
of an agreement to limit debate on S. 2657 and to exclude
non-germane amendments there could be parliamentary obstacles to
getting your busing proposal considered by the Senate.

I am not recommending that we take any action but I wanted to

be sure you knew that the last logical opportunity for advancing
your busing proposal in this session of Congress is about to
pass.
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MEMORANDUM FOR THE PRESIDENT

FROM:

THE WHITE HOUSE

WASHINGTON

June 21, 1976

JIM CANNON

SUBJECT: Busing: Outstanding Issues

Two issues remain to be resolved:

1.

Should Secretary Mathews' proposal for a National
Community and Education Committee be created by
legislation or by Presidential executive order?

Secretary Mathews' original suggestion was that

you create, by executive order, a National Community
and Education Committee. While the Secretary con-
tinues to prefer this procedure, he has also drafted
a bill to create the Committee should you decide

to ask for legislation.

The advantages of proceeding by executive order are:

a. You could create the Committee by your own
administrative act, thus demonstrating your
commitment and willingness to take the lead
in this important area; and

b. Under an executive order, the program may be
modified (or eventually terminated) to accommo-
date changing circumstances more easily than
would be the case if it had been established
by legislation.

On the other hand, the advantages of proceeding by
legislation are:

a. It would enable you to secure Congressional
endorsement of the concept of a National Com-
munity and Education Committee (which is par-
ticularly relevant since Congress will have
to appropriate funds for the Committee); and



With the added weight of the Congress behind
the Committee would enjoy an enhanced
stature which, hopefully, would improve its

b.
it,
capacity to function effectively.
ith Mathews' proposal via:

DECISION: Procee?&yi
, " Executive Order

Legislation

If you decide to proceed with Secretary Mathews'

proposal in legislative form, should it be joined

with the Attorney General's proposal in one bill,
or should the two proposals be submitted as separate

bills?
Secretary Mathews has suggested that we submit his
He believes that,

proposal as a separate bill.
while there clearly is an interrelationship between
the ideas embodied in the two

the two proposals,

are sufficiently distinct as to warrant their
separate consideration.

The advantages of two bills are:

a. Separate bills would be referred to the Judiciary

and Labor and Education Committees respectively,

making it possible for Congress to act more
but

swiftly.
The two measures complement each other,
either would be a significant step forward if

b.
the other is not passed.
The Attorney General has suggested that the proposals

be combined and sent to the Congress as one bill.




The advantage to a single bill is:
a. One bill will present a more balanced combina-

tion of community assistance and limitation
on courts.

DECISION: Submit the proposals as:
One Bill

Two Separate Bills

] ﬂg%‘ Sy

W .
) N
y v
] ‘E_
- H
B ¢

g e

..,,

AT A

e

Ratir o it Zoc . np R el P

. ey e




si.m:xcr 3

O g 61975

October 16, 1975

MAX FRIEDERSDORF
Sussing

mmvnxmsmt-tmmouumuw
» I am hopeful that any reassessment of the President's
buss ‘position can be expedited because of increasing
- Congressional pressure for a Presidential meeting.

cmmmmmmm-n.uumxnmtm

the request will be reneved when Congress returns.

OQur office and the Press Office have been receiving amost daily
ingquirdes about the Tower nothq

cc: t{m Marsh
Phil Buchen
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