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Q)’\'\ THE WHITE HOUSE ACTION

WASHINGTON
October 17, 1976

Last Day: October 20

[?;a - MEMORANDUM FOR THE PRESIDENT
w i ' "w“,""é’
il FrOM: JIM CANNONW
SUBJECT: H.R. 12961 - Repeal of State Consent

) ; to Certain Medicaid Suits

i ';.,,/g

ﬁQ/’ Attached for your consideration is H.R. 12961, sponsored by
Representative Rogers.

ﬁ :
B

H.R. 12961 repeals P.L. 94-182, effective January 1, 1976.

P.L. 94-182, signed December 31, 1975, added a provision

to title XIX (Medicaid) of the Social Security Act,

effective January 1, 1976. It required that States amend
their medical assistance plans to include consent by the State
to be sued in the Federal courts by or on behalf of any
provider of services on questions relating to the payment

of reasonable cost for inpatient hospital services and

a waiver of State immunity to suit conferred by the 1lth
amendment to the Constitution. The penalty for noncompliance
was reduction by 10% of the amount a State was otherwise due
from the Federal Government for a calendar quarter under the
Medicaid program.

H.R. 94-182 passed the House by voice vote on May 12, 1976
and passed the Senate by voice vote on October 1, 1976.

A detailed discussion of the enrolled bill is provided in
OMB's enrolled bill report at Tab A.

A number of States have brought lawsuits ch# lenging the
constitutionality of P.L. 94-182's requirement that a State
waive its sovereign immunity. Attached at Tab B is a letter
from the National Association of Attorneys General urging
your support of H.R. 12961. Governor Meldrim Thomson has
also written to you urging your support.

OMB, Max Friedersdorf, Counsel's Office (Lazarus) and I
recommend approval of the enrolled bill.

RECOMMENDATION

That you sign H.R. 12961 at Tab C.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

0CT 13 1976

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 12961 - Repeal of State consent

to certain Medicaid suits
Sponsor - Rep. Rogers (D) Florida and 1 other

Last Day for Action

October 20, 1976 - Wednesday

PurEose

Repeals P.L. 94-182 which (1) requires States in the
Medicaid program to waive their constitutional immunity to
suits brought against them by providers of hospital
services and (2) reduces by 10% Medicaid payments to non-
complying States.

Agency Recommendations

Office of Management and Budget Approval
Department of Health, Education,

and Welfare Approval c
Department of Justice Defers to HEW
Discussion

H.R. 12961 repeals P.L. 94-182, effective January 1, 1976.
P.L. 94-182, signed December 31, 1975, added a provision

to title XIX (Medicaid) of the Social Security Act, effec-
tive January 1, 1976. It required that States amend their
medical assistance plans to include consent by the State

to be sued in the Federal courts by or on behalf of any
provider of services on questions relating to the payment

of reasonable cost for inpatient hospital services and a
waiver of State immunity to suit conferred by the 1lth
amendment to the Constitution. The penalty for noncompliance
was reduction by 10% of the amount a State was otherwise due
from the Federal Government for a calendar quarter under the
Medicaid program.



H.R. 12961 passed the House by voice vote on May 12, 1976
and passed the Senate by voice vote on October 1, 1976.

Background:

The Medicaid program, established under title XIX of the
Social Security Act, is a program of medical assistance

for low-income individuals and families. Medicaid is financ-
ed jointly with State and Federal funds, with the Federal
contribution ranging from 50 to 83 percent. It is admin-
istered by each State, within broad Federal requirements

and guidelines.

Title XIX requires that certain basic services must be
offered in any State Medicaid program. These include in-
patient hospital services, outpatient hospital services,
skilled nursing facility services for individuals 21 and
older, and physicians services. In addition States may
provide a number of other services. They also generally
determine the reimbursement rate for services, except for
inpatient hospital care where they are required to follow
the Medicare reasonable cost payment system unless they
have approval from the Secretary of Health, Education, and
Welfare to use an alternate payment system.

The Department of Health, Education, and Welfare is respon-
sible for assuring that States follow the requirements of
the Federal law in their Medicaid program. If a State

fails to comply with Federal requirements, the Department

is empowered to hold a conformity hearing on the matter,

and on a finding of noncompliance, to cut off all Federal
Medicaid funds. The hearing mechanism has proved to be
unwieldly and time-consuming and has, in fact, only been
undertaken twice by HEW. No penalties have ever been asses-
sed under this procedure.

P.L. 94-182 was designed to address the problem of States
freezing payment levels to hospitals or otherwise changing
their reimbursement system without receiving HEW approval
for the variation from the Medicare method of paying for
hospital care. Providers feared that HEW would be slow to
determine if State action was legal.

P.L. 94-182 did not take into account the difficulty States
would have in complying since some States would have to
amend their constitutions to modify sovereign immunity pro-
visions. Furthermore, HEW believes it was inappropriate to
impose on noncomplying States a penalty of 10% of their
total Medicaid funds. During congressional consideration,
HEW supported enactment of H.R. 12961.



Present status:

HEW has addressed the problem by requiring States to adopt
the payment standards under Medicare for their Medicaid
program or to obtain Departmental approval to adopt payment
standards meeting certain alternative requirements including
an opportunity for public review and consent of the pro-
posed payment standards. HEW also requires the States to
give individual providers of inpatient hospital services
under the State plan an opportunity to obtain administrative
review of payment rates applied to them in certain circum-
stances.

Agency Recommendations:

HEW recommends approval. The Department indicates that it
has taken steps to ensure that States provide a forum in
which hospital providers can arbitrate their differences
with the States on Medicaid reimbursement issues.

Justice defers to HEW. The Department notes that a number

of States have brought lawsuits challenging the constitu-
tionality of the requirement that a State waive its sovereign
immunity. Since H.R. 12961 would apply retroactively to
January 1, 1976, a provider who has already brought suit
might argue that the retroactive repeal of P.L. 94-182 is

an unconstitutional denial of due process. Justice concludes
that the existence of this possible constitutional issue
"would not seem to be a basis for withholding Executive
approval."

* * * * *

We concur with HEW and, accordingly, recommend approval.

e’

James T. Lynn
Director

Enclosures



N NATIONAL ASSOCIATION OF ATTORNEYS GENERAL
1150 SEVENTEENTH STREET, N.W.
WASHINGTON, D.C. 20036
(202) 785-5610

C. RAYMOND MARVIN
WASHINGTON COUNSEL

October 8, 1976
W\
}’“
fo The President
S The White House
Washington, D.C. 20500
Dear Mr. President:

Re H.R. 12961

Numerous states are involved in court proceedings
pending in several federal district courts testing the
constitutionality of Section 111 of P.L. 94-182. That
section requires states to waive certain rights they enjoy
under the Eleventh Amendment to be immune from suit in order
to participate fully in the Medicaid program. It further
provides for a 10 percent penalty against those states which
refuse to waive that constitutional right.

In the last hours of its session, the Congress passed
H.R. 12961 repealing that section.

We would like to call your attention to the importance
of that bill. Numerous Federal judges, U.S. Attorneys, and
state attorneys are awaiting a final disposition of this
legislation. If the bill were not to become law, wasteful,
protracted and time-consuming litigation would resume and
uncertainty with respect to its outcome would prevail for
months and months. Accordingly, we urge that you sign this
measure into law. If there is any concern over its purpose
or effect, we would be glad to work with you or your advisors

thereon.
Very respectfully yours,
ﬂ -
C. Raymiond Marvin
CRM:MLA

¢« ©C: Stephen G. McConahey, Special Assistant to the President

Honorable Slade Gorton, President, National Association .- .

of Attorneys General
Honorable Robert List, Chairman, Welfare Committee, ¥
National Association of Attorneys General <




DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE

The Honorable James T. Lynn

Director, Office of Management 0CT & 1976
and Budget -

Washington, D. C. 20503

Dear Mr. Lynn:

This is in response to your request for a report on

H.R. 12961, an enrolled bill "To amend the Social

Security Act to repeal the requirement that a State's

plan for medical assistance under title XIX of such Act
include a provision giving consent of the State to certain
suits brought with respect to payment for inpatient
hospital services". The amendment would be retroactive

to January 1, 1976.

We recommend that the enrolled bill be approved because the
objective that underlay its enactment, the provision of

a forum in which hospital providers could arbitrate their
differences with the States on Medicaid reimbursement
issues, is more effectively served by steps that the
Department has now taken to ensure that the States will
provide this forum.

Public Law 94-182, in addition to amending section 1902(g)

of the Social Security Act to require States participating

in the Medicaid program to waive their Eleventh Amendment
immunity to suits brought against them in Federal courts by
providers of inpatient hospital services, also amended

section 1903(2) of the Act to reduce by 10 percent, beginning
with the first quarter of 1976, amounts otherwise payable by

the Secretary under the Medicaid program to a State that has not
complied with section 1902 (g).

These provisions were the result of last-minute amendments

to the bill, which neglected to take into account the
impossibility of prompt State compliance and the inappropriateness
of imposing upon noncomplying States a penalty of 10 percent

of their total Medicaid funds.




The Honorable James T. Lynn 2

Accordingly, the Department supported repeal of the provision
in its letter of April 12 to the House Subcommittee on Public
Health and the Environment. Nevertheless, the Department remained
concerned about the absence of an adequate forum for the
providers. Therefore, the Department's Assistant Secretary
for Liegislation testified on June 7, 1976, before the
Subcommittee on Health of the Senate Finance Committee,

that the Department would not object to a statute that

deemed continuing State participation in Medicaid programs

to be a waiver of State immunity to suits by providers in
Federal court. Such legislation would not have placed the
States in jeopardy of losing Medicaid funds because of

State incapacity to act within a given period. Subsequently,
Subcommittee staff informed the Department that the

Committee preferred a simple repeal of the waiver reguirement
coupled, if necessary, with the enactment of statutory
language requiring adequate State hearing procedures for
providers to raise objections to reimbursement rates.

Rather than agree to accept the statutory language that
Subcommittee staff proposed, the Department moved to achieve

the same result through a clarification of certain existing
Department regulations and policies. On August 25, 1976, we
published a Notice of Proposed Rulemaking dealing with reasonable
cost reimbursement of inpatient hospital services in the
medical assistance program. A State plan for payment to
Medicaid providers would be required to adopt the standards

and principles governing Medicare provider payments or, with

the approval of the Secretary's designee (the Regional
Commissioner of the Social and Rehabilitation Service),
standards and principles meeting certain alternative require-
ments. To those latter requirements the new rule would add

the obligation that a State seeking such approval provide

an opportunity for public review and comment on the payment
methods it proposes to employ under them before those methods
may become effective. The rule would also require the State

to accord to individual providers of inpatient hospital services
under the State plan an opportunity to obtain administrative
review of payment rates applied to them in some circumstances.



The Honorable James T. Lynn

Enactment of the enrolled bill is therefore fully in accord
with the views of this Department. A fact statement is
enclosed.

Sincerely,

. Undersecretary

Enclosure



FACT STATEMENT ON H.R. 12961

H.R. 12961 repeals a provision of Public Law 94-182,
originally enacted on December 31, 1975, that required
States participating in the Medicaid program to waive
their Eleventh Amendment immunity to suits brought against
- them by providers of inpatient hospital services, and to
reduce by 10 percent, beginning with the first quarter of 1976,
amounts otherwise payable by the Secretary of Health,
Education, and Welfare under the Medicaid program to a
State that did not ceomply with the waiver requirement.

The repeal is retroactively effective to the date that
the waiver requirement was originally enacted.
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ASSISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

Bepartment of Justice
Washington, B.E. 20530

October 12, 1976

Honorable James T. Lymn
Director

Office of Management and Budget
Washington, D. C. 20503

Dear Mr, Lynn:

In compliance with your request, we have examined a
facsimile of the enrolled bill (H.R. 12961), "To amend
the Social Security Act to repeal the requirement that a
State's plan for medical assistance under title XIX of
such Act include a provision giving consent of the State
to certain suits brought with respect to payment for in-
patient hospital services.”

This bill would repeal two provisions of Public Law
94-182 (Dec. 31, 1975) added to the Social Security Act,
§ 1902(g), 42 U.S.C, 1396a(g) (1975 Supp), and § 1903(1),
42 U.S.C. 1396b(1l) (1975 Supp.). The first provision,

§ 1902(g), requires that any state plan for medical
assistance include a consent by the state to certain
types of suits brought in a federal court by a provider
of medical services (e.g., a hospital) and a waiver of
any Eleventh Amendment jmmunity from such suits. The
second provision, § 1903(1l), states that, the amount pay-
able under the Medicaid statute to a state is to be
reduced by ten percent for any quarter in which the state
is not in compliance with the provision concerning con-
sent and waiver.

Under the bill, the repeal of the two subsections
would be retroactive and would take effect as of
January 1, 1976.

Regarding the question whether the bill should re-
ceive Executive approval, we defer to the Department of
Health, Education, and Welfare.

We wish to point out, however, that certain appli-
cations of the bill might raise a constitutional issue.
It may be that suits by providers are pending which de-
pend in part upon § 1902(g), i.e., upon a state's consent



1/
to suit which consent results from § 1902(g).” Retro-
active application of the bill might mean that the state
which is the defendant would rescind its consent and
would assert immunity from the pending suit to the extent
that monetary relief is sought. Should this occur, the
provider bringing the suit might argue that the retro-
active repeal and the consequent denial of the money-
judgment remedy violated the Due Process Clause of the
Fifth Amendment. In our view, it is not necessary to
predict how such a question would be decided. Even
assuming that a court would hold the retroactivity provi-
sion unconstitutional as applied, it does not seem that
such a holding would affect the statute insofar as it
relates (1) to providers' lawsuits filed after the repeal
of § 1902(g) or (2) to the repeal of § 1903(1l). Accord-
ingly, the existence of the possible constitutional issue
would not seem to be a basis for withholding Executive
approval.

Sincerely,

Michael M. Uhlmann
Assistant Attorney General
Office of Legislative Affairs

1/ A number of states have brought lawsuits challenging
the constltutlonallty of § 1902(g)'s requirement of
waiver of sovereign immunity. See H.R. Rep. No. 94-1122,
94th Cong., 2d Sess. (1976), p. 5. According to our in-
formation, none of these cases has been decided.

-2 -






ACTION MEMORANDUM WASHINGTON LOG NO.:

Date: October 13 . Time:  900pm

ACTION: Speng ohnson ¢ (for information):
FOR Max iedersdorf Jack Marsh
Dick Parsons Ed Schmults
Bobbie Kilberg Steve McConahey

FROM THE STAFF SECRETARY

DUE: Date: October 14 Time: 530pm

SUBJECT:

HR. 12961-Repeal of State consent to certain
Medicaid suits

ACTION REQUESTED:

For Necessary Action For Your Recommendations
—— Prepare Agenda and Brief - Draft Reply
- For Your Comments —— Draft Remarks
REMARKS:

please return to judy johnston,ground floor westwing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if. you anticipate a
delay in submitting the required material, please James M. Cannon

telephone the Staff Secretary immediately. { Tor the President
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FOR A Max Friedersdorf ‘ Jack Marsh
Dick Parsons - Ed Schmults
Bobbie Kilberg Steve McConahey
FROM THE STAFF SECRETARY
. DUE: Date: October 14 Tme: = 530pm

SUBJECT:

HR. 12961-Repeal of State consent to certain
Medicaid suits

ACTION REQUESTED:

: F 'or Necessary Action For Your Recqmmendaﬁom
- Prepare Agenda and Brief " Dratt Reply
T For Your Comments '— Draft Remarks
REMARKS:

please return to judy johnston,ground floor westwing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a
delay in submitting the required material, please James M. Cannon
telephone the Staff Secretary immediately. (  Yor the President
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MEMORANDUM WASHINGTON ; LOG NO.:

Time: 900pm

Spencer Johnson cc (for information): .

Max Friedersdorf Jack Marsh
Dick Parsons Ed Schmults
Bobbie Kilberg ’ Steve McConahey

FROM THE STAFF SECRETARY

DUE: Date: October 14 . Time: 530pm

SUBIJECT:

HR. 12961-Repeal of State consent to certain
Medicaid suits

ACTION REQUESTED:

For Necessary Action e For Your Recommendations
— Prepare Agenda and Brief —— Draft Reply S -
- For Your Comments E ——Draft Remarks

mmass o ljectiun o gL fromde g

please return to judy johnston,ground floor westwing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a
delay in submitting the required material, please James M. Cannon

telephone the Staif Secretary immaediately. : For the President
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ACTION MEMORANDUM WASHINGTON LOG NO.:

e: October 13 , ~ Time:  900pm

CTION: Spencer Johnson ~ ce (for information):

Max Friedersdorf Jack Marsh
Dick Parsons Ed Schmults
Bobbie Kilberg Steve McConahey

FROM THE STAFF SECRETARY

DUE: Date: October 14 I Time: 530pm

SUBJECT:

HR. 12961-Repeal of State consent to certain
Medicaid suits

ACTION REQUESTED:

For Necessary Action For Your Recommendations
—— Prepare Agenda and Brief - —— Draft Reply
-~ For Your Comments | — Draft Remarks
REMARKS:

please return to judy johnston,ground floor westwi.ng

o Gy

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if. you anticipate a
delay in submitting the required material, please James M. Cannon
telephone the Staff Secretary immediately. / For the President
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THE WHITE HOUSE

WASHINGTON

October 14, 1976

MEMORANDUM FOR: JUDY JOHNSTON

FROM: STEVE MCCONAHEQ;%éfl\

SUBJECT: H.R. 12961

Repeal of State consent to
certain Medicaid suits

We have received letters of support for H.R. 12961,
including the attached letter from the National Association
of Attorneys General and telegram from Governor Meldrim
Thomson, Jr. of New Hampshire.

The major argument given by NAAG is that by signing the

bill the President would be preventing months of litiga-

tion now pending and would be saving taxpayers this
expense.

I recommend that the President sign this bill.

Attachments.
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94Te ConNeress | HOUSE OF REPRESENTATIVES REPORT
. 2d Session ; No. 94-1122

REPEAL OF CONSENT TO SUITS RESPECTING HOSPITAL
PROVIDER COST UNDER MEDICAID

May 11, 1976.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. StageERs, from the Committee on Interstate and Foreign
Commerce, submitted the following

REPORT

including cost estimate of the
Congressional Budget Office

[To accompany H.R. 12961]

The Committee on Interstate and Foreign Commerce, to whom
was referred the bill (H.R. 12961) to amend the Social Security Act
to repeal the requirement that a State’s plan for medical assistance
under title XIX of such act include a provision giving consent of the
State to certain suits brought with respect to payment for inpatient
hospital services, having considered the same, report favorably
thereon without amendment and recommend that the bill do pass.

1. SumMARY

thﬁe amendment repeals two provisions of current Medicaid law
which:

(1) require that a State include in its State plan for medical
agsistance a provision granting the State’s consent to suit in the
Federal courts by or on behalf of providers of service on questions
relating to the payment of reasonable cost for inpatient hospital
services; and .

(2) provide for a reduction of 10 percent of the amount of
Federal Medicaid matching funds otherwise payable under title
XIX of the Social Security Act to the State for expenditures in
each quarter for which the State fails to include such provision
in its State plan.

57-006 .
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IL Bacremovxn

- The Subcommittee on Health and the Environment reported the
bill to full Committee on Interstate and Foreign Commerce by
unanimous voice vote on April 29. The full Committee considered the
bill on May 5, and reported it by unanimous voice vote.

There has been no Senate consideration of similar legislation to date.

IIT. CosT o¥ LEGISLATION-

The legislation has no estimable cost impact, although without it:
(a) States have alleged they would be subject to numerous suits
in the Federal Courts, which would be costly in terms of the time
and legal effort they require, and )
(b) %tates who are so strongly opposed to conserting to suit
that they refuse to amend their gta;te medical assistance plans as
required would suffer & reduction of 10 percent of the Federal
matching funds provided under title XIX; thus to the extent
the penalty was applied, Federal exgenditures would be reduced.
The cost report prepared by the Congressional Budget Office

follows: ‘
CoNGRESSIONAL BupGET OFFICE

COST ESTIMATE

1. Bill number: H.R. 12961.

2. Bill title and purpose: To repeal an. existing provision under
Title XIX of the Social Security Act which requires that a Stats
waive immunity from litigation with respect to suits concerning pay-
ments for in-patient services.

3. Cost estimate: No budgetary impact.

4. Basis for estimate: Under existing law, a State could be fined by
the Department of Health, Education, and Welfare for refusing to
waive 1immunity. However, in the current services projections for
Medicaid, it was assumed that States would have remained in com-
pliance with the statute and thus not have lost those Federal payments.
Thus, repealing this provision would not have any impact on current
services projections. .

5. Estimate comparison: Not Applicable.

6. Previous CBO estimate: Not Applicable.

7. Estimate prepared by: Jeffrey C. Merrill (225-4972)

8. Estimate approved by:

‘ R. ScueppacH,
(For James L. Blum, Assistant
Director for Budget Analysis).

IV. HisTory AND NEED FOR LEGISLATION

The Medicaid program, established under title XIX of the Social
Security Act, is a program of medical assistance for certain low-income
individuals and famihes. Medicaid is financed jointly with State and
Federal funds, with the Federal contribution to the cost of the program
ranging from 50 to 83 percent. It is administered by each State,
within broad Federal requirements and guidelines.

H.R. 1123
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Title XIX of the Social Security Act requires that certain basic
services must be offered in any State Medicaid program: inpatient
hospital services, outpatient hospital services, laboratory and x-ray
services, skilled nursing facility services for individuals 21 and older,
home health care services, physicians services, family planning serv-
ices, and early and periodic screening, diagnosis and treatment
services for individuals under 21. In addition States may provide a
number -of other services if they elect to do so, including drugs,
eyeglasses, private duty nursing, intermediate care facility services,
inpatient psychiatric care for the aged and persons under 21, physical
therapy, and dental care. States determine the scope of services

offered (they may limit the days of hospital care or number of phy-
sicians’ visits covered, for example). They also in general determine

the reimbursement rate for services, except for hospital care where
they are required to follow the Medicare reasonable cost payment

system unless they have approval from the Secretary of Health,

Education, and Welfare to use an alternate payment system for
hospital care. _ )

The Department of Health, Education, and Welfare is responsible
for assuring that States follow the requirements of the Federal law in
their Medicaid program. If a State fails to comply with Federal
requirements, the Department is empowered to hold a conformity

‘hearing on the matter, and on a finding of noncompliance, to cut off

all Federal Medicaid funds. This mechanism has proved to be un-

‘wieldly and time-consuming and has, in fact, only been undertaken
-once by HEW. '

Public Law 94-182, signed December 31, 1975, added a provision

‘to title XIX, which was intended to help with this problem. It required
‘that States amend their medical assistance plans to include therein
-consent by the State to be sued in the Federal courts by or on behalf
-of providers of service on questions relating to the payment of reason-
able cost for inpatient hospital serviges. The new provision follows:

. CONSENT BY STATES TO CERTAIN SUITS

Smc. 111. (a) Section 1902 of the Social Security Act is
amended by adding at the end thereof the following new
subsection: .

“(g) Notwithstanding any other provision of this title, a
State plan for medical assistance must include a consent by
the State to the exercise of the judicial power of the United
States in any suit brought against the State or a State officer
by or on behalf of any provider of services (as defined in sec-
tion 1861(u)) with respect to the application of subsection
(a)(13)(D) to services furnished under such plan after
June 30, 1975, and a waiver by the State of any immunity
from such a suit conferred by the 11th amendment to the
Constitution or otherwise.” '

(b) Section 1903 of such Act is amended by adding at the
“end thereof the following new subsection: ’

“(1) Notwithstanding any other provision of this section,
the amount payable to any State under this section with re-
spect’ to any quarter beginning after December 31, 1975,
shall be reduced by 10 per centum of the amount determined

ho e H.R. 1122
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with respect to such quarter under the preceding provisions
of this section if such State is found by the Secretary not to -
be in compliance with section 1902(g).”

(c) The amendments made by this section shall (except as
otherwise provided therein) become effective January 1, 1976.

The problem which the provision requiring States to consent to suit
was designed to address related to actual or potential action by several
States to freeze payment levels to hospitals or otherwise change their
reimbursement systém without receiving HEW approval for the varia-
tion from the Medicare method of paying for %ospi’t}al care. Specifi-
cally, in Illinois, for example, the State had frozen the rate of interim
payments to hospitals, without receiving approval from HEW for this
change in procedure. The providers feared State-devised changes in
hospital reimbursement would result in 8 loss of funds, or delay in
receipt of payments. The providers feared that HEW would be slow
to determine if State action was legal, and to bring a conformity hear-
ing to cut off Federal funds if they did find the State out of compliance.
Although the providers could sue the State to enjoin .action States
were imymune from suits which would require payment of funds unless
the State waived its immunity from such actions. The provision re-
quiring States to consent to be sued in the Federal courts on issues
relating to the payment of reasonable cost of hospital care effectively
removed that immunity.

The provision itself, however, has become the cause of serjous con-
cern. First, in an effort to deal with a particular situation which had
arisen in one or two States, a provision was adopted which now re-
quires all States to waive one of their basic rights—immunity to suit.

urther, it required them to waive their immunity to suit on all ques-
tions relating to the payment of the reasonable cost of inpatient hos-
pital services; it is not limited to those situations where an alternate
reimbursement system from that used by Medicare has been adopted.
The Department of Health, Education, and Welfare, the Governors
and Attorneys General of the States are all concerned that the result
will be an unreasonable burden of suits which will be costly in terms of
time and legal manpower, and which will make efficient pregram ad-
ministration virtually impossible. Appendix I contains communica-
tions from the National Association of Attorneys General and the
National Governors’ Conference expressing their grave concern.

Secondly, the provision added by Public Law 94182, also provides
that any State which fails to change its State medical assistance plan
to consent to suits by providers concerning payment of reasonable cost
is subject to a penalty of a reduction of 10 percent in the amount of
the Federal share of their Medicaid funds. This sizeable penalty went
into effect almost immediately upen enactment of the legislation; the
bill became law on December 31, 1975, and States had to change their
plans before March 31, 1976. This rapid change in plans has been im-
possible for many States to affect; some even require a meeting of the
State legislature to change the State plan. .

- Further, several States have refused to make the change in State plan
because of their strong concern about the inadvisability of waiving
their immunity. Meny States are thus now subjeet to the penalty, in
amounts Whiﬂg could tothl over $40 million in the first quarter. This
substantial penalty bears little relation to any substantive question
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relative to these States’ administration of the Medicaid program. (Ap~
pendix Il indicates the status of the various States according to in-
farmation supplied by HEW.). ‘

Finally, serious questions have been raised concerning the constitu~
tionality of the provision. At least 12 States have instituted suits
challenging it.
Lo V. Commirree FiNpDINes

The Committee finds that the pressing problems resulting from the
requirement that States consent te suit make repeal of the require-
ment necessary, and the potential imposition of the penalty involving
millions of dollars make timely action imperative. The Committee
recommends that H.R. 12961 be adopted.

The Committee notes, however, that the problem which gave rise to
the original consent-to-suit provision is of concern. In addition there
are others—recipients of the program as well as other providers—who
may reasonably expect a more satisfactory way to assure that States
administer their Medicaid programs in compliance with the require-
ments of Federal law. The Committee has requested the Department
of Health, Education, and Welfare to provide the Congress with
recommendations for alternate ways to respond to these concerns.
HEW has responsibility to assure that States operate in compliance
with the requirements of the Federal law. If the tools available to it
currently are not sufficient to accomplish this, the Committee expects
the Department of Health, Education, and Welfare to request the
changes in law that are needed. Nonetheless, the Committee is con~
vinced that the urgent nature of the problems occasioned by the pro-
visions of sec. 111 of Public Law 94-182 require immediate action to
remove it from the law.

VI. InrFraTION IMPACT STATEMENT

The legislation has no inflationary impact because it has no budget-
ary impact (see Cost of Legislation).

VII. OversieaT FinNDINGs

No formal oversight findings were part of the Committee consider-
tion of the legislation. The Committee acted rapidly to remove the
requirement because of the emergency nature of the problems raised
by the original provision. .

No findings on the subject have been received from the Committee
on Government Operations or this Committee’s Subcommittee on
Oversight and Investigation.

VIII. SECPION-BY-SECTION ANALYSIS

Section 1 of the bill repeals the section of title XIX which requires
States to include in the State plan for medical assistance a eonsent by
the State to suit in the Federal eourts by or on behalf of a provider of
services concerning the payment of reasonable cast of inpatient hos-
pital services, and repeals the section of title XIX which provides for a
reduction of 10 percent in the Federal matching funds otherwise payable
to a State for medical assistance for each quarter in whieh the State

H.R. 1122
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hf,s failed to include a-consent to suit in the State medical assistance
plan. : ’ : s ’
Section 2 of the bill makes the repeal effective retroactively to
January 1, 1976. :
IX. AeeEncy REPorTS

The favorable report of the Department of Health, Education, and
Welfare on H.R. 12961 is as follows:

DerarTMENT oF HEALTH, EpUCATION; AND WELFARE,
: May 10, 1976.
Hon. HARLEY O. STAGGERS, :
Chairman, Committee on Interstate and Foreign Commerce, House of
Representatives, Washington, D.C.

Drar M&. Crairman: This is in response to your request for reports
on H.R. 12915 and H.R. 12961, similar bills to amend title XIX of the
Social Security Act to repeal the requirement that a State’s medicaid
plan include the State’s consent to suit in Federal court by providers
of inpatient hospital services.

In summary, although we believe that hospital providers should
have some forum in which to arbitrate their differences with the
States on reimbursement issues, we nevertheless are of the view that
the consent to suit requirement is ill-considered and should be repealed.

In addition to amending section 1902(g) of the Social Security Act
to require States participating in the medicaid program to waive their
Eleventh Amendment immunity to suits brought against them by
providers of inpatient hospital services, Public Law 94-182 also
amended section 1903 (e) of the Act to reduce by 10 percent, beginning
with the first quarter of 1976, amounts otherwise payable by the
Secretary under the medicaid program to a State that has not compiled
with section 1902(g). -

These provisions were the result of last-minute floor amendments
to the bill. Had the responsible congressional committees been given
the opportunity to consider and hold hearings on the amendments it
would have become apparent that prompt compliance was impossible
for a number of States.

In some cases, State constitutions must be amended and the legisla-
tures are not in session. In other cases State legislatures were not in
session for a sufficient period to pass the necessary implementing laws.
by March 31, 1976, the date set for compliance.

Moreover, inasmuch as the amendments seek to remedy a problem
that relates only to medicaid expenditures for inpatient hospital
services, their imposition of a penalty on a noncomplying State of 10
percent of its total medicaid funds seems harsh and unreasonable.

Under present law medicaid providers of inpatient hospital services
are required to be compensated for what are known as their ‘“reason-
able costs.” This rule has subjected the States and the Federal Govern-
ment to substantial and rapidly escalating medicaid expenditures:
expenditures that are out of proportion, in our judgment, to the value
of the services provided. For this reason the President, in his February
9 Message to the Congress, recommended limiting increases in medicare
payment rates in 1977 and 1978 (rates that control, also, medicaid
reimbursement) to 7 percent a day for hospitals.
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The inflation of Kealth costs has created a near crisis éondition in the
budgets of some States. To meet this-eondition-several States have
imposed a freeze on their hospital reimbursement rates under medicaid.
This freeze raises a substantial question with respect to the compliance
of those States with title XIX of the Sdcial Security Act and we have
undertaken discussions with those States to resolve. the matter.

From the standpoint of the hospital providers, however, the
position of those States may creaté temporafy cash flow problems for
which the provider has no adequate remedy. We understand that
State court relief is unavailable to a provider in those States whose
courts deem the Federal Government (which is not amenable to suit
in State court) to be a necessary party to any action. Relief to the
provider in Federal court is also unavailable because of the Eleventh
Amendment. Finally, there appear to be almost no States that have
established administrative procedures in which providers may contest
State reimbursement policy. .

In supporting repeal of the amendment we therefore wish to under-
score our serious concern with the problem that the amendment seeks
to alleviate. Because of this situation the Department transmitted to
the States on May 3, 1976, an instruction relating: to .State use of
alternative methods of reimbursement for inpatient hospital services
permitted by Department regulations (45 CFR 250.30(a)(2)(i))). In
substance, the Department proposes to approve alternative reimburse-
ment methods only in the case of States that establish an appeals
system under which hospitals may present data opposing the rates
proposed. o )

In addition, providers can continue, of course, to institute suit for
injunctive relief in State or Federal courts, as necessary. We would
also point out that the enactment of the Administration’s proposed
Federal Assistance for Health Care Act, by removing the Federal
involvement in establishing reimbursement rates, would doubtless
remove also any basis for State courts to dismiss suits by providers
against the State in State court on the ground that the Federal
Government is a necessary party. i

For all the foregoing reasons, we urge the enactment of either H.R.
12915 or H.R. 12961. _

We are advised by the Office of Management and Budget that there
is no objection to the presentation of this report from the standpoint of
the Administration’s objectives. '
' Sincerely, o : ‘

(S) Marsorie LyNcH,
Under Secretary.

X. Cuances IN Existing Law Mape BY THE BiLn, os REPORTED

In compliance with clause 3 of Rule XIIT of the Rules of the House
of Representatives, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italics, existing
law in which no change is proposed is shown in roman):

SociAL SECURITY AcT
* * * %® * ] ®
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 TITLE XIX—GRANTS TQ STATES FOR MEDICAL -
. ASSISTANCE PROGRAMS

» * . *. % * : % *
STATE RLANS FQR MEDICAL ASSISTANCE

SEC. 1902}.(a) * * * x
» o » . » ® x

[(g) Notwithstanding any other provision of this title, a State
plan for medical assistance must include a consent by the State to the
exercise of the judicial power of the United States in any suit brought
against the State or a State officer by or on behalf of any provider of
services (as defined in section 1861(u)) with respect to the application
of subsection (a)(13)(D) to services furnished under such plan after
June 30, 1975, and a waiver by the State of any immunity from such a
suit conferred by the 11th amendment to the Constitution or
otherwise.}

PAYMENT TO STATES

SEc. 1903 (a) * * *

* * * » * * »

E(1) Notwithstanding any other provision of this section, the
amount payable to any State under this section with respect to any
quarter beginning after December 31, 1975, shall be reduced by 10
per centum of the amount determined with respect to such quarter
under the preceding provisions of this section if such State is found
by the Secretary not to be in compliance with section 1902 €3 |

* . * * * ® *
ArpenDIx 1

StaTE or IpaHO,
OrrFicE oF THE GOVERNOR,
Boise, April 28, 1976.
Hon. PavL RogEegs, L ‘
Chairman, House Commerce Subcommittee on Health,
Rayburn House Office Building, '
Washington, D.C':
The nation’s Governors recognize and appreciate your leadership in
working to reﬁeal Section 111 of P.L. 94-182. We are unanimous in

support of H.R. 12961 and respectfully counsel prompt enactment by
Congress.

] - +(8) .Cecin D. ANDRUS,
Chairman, Human Resources Committee,
-, National Governors’ Conference.

H.R. 1122
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TrHE NATIONAL ASSOCIATION OF ATTORNEYS GENERAL;

_ o April 15, 1976.
Hon. Forrest D. MaTTHEWS, , o
Secretary, Department of Health, Education, and Welfare,
Washington, D.C. :

Drar MR. SECRETARY: At its April 12, 1976, meeting in Chicago,
Illinois, the Executive Committee of the National Association of
Attorneys General expressed deep concern regarding recent amend-
ments to the Social Security Act which would require each State to
waive its immunity to suit under the Eleventh Amendment. Specific-
ally, the Committee is concerned with Section 111 of P.L. 94-182
which provides the Secretary of the Department of Health, Education
and Welfare with the authority to withhold 10 percent of total federal
financial participation for mredicaid funds from States failing to
execute the waiver. The Executive Committee adopted the following
resolution for your consideration ‘and action.

Be it resolved by the Executive Committee of the National Associn-
tion of Attorneys General that the Secretary of the Department of
Health, Education and Welfare be requested, in the strongest possible
terms, to urge Congress to repeal Section 111 of P.L. 94-182 as being
an improper intrusion into the constitutional and appropriate author-
ity of the States. R ‘ v

We appreciate the opportunity to bring this most important matter
to your attention and hope that you will support the repeal of thig
Section by Congress. I look forward to hearing your reaction to this
recommendation. :

Sineerely,
A. F. SUMMER,
Attorney General of Mississippt, Presudent.

NaTroNAL GoverNORs' CONFERENCE,
Washington, D.C., April 19, 1976.
Hon. Paur RogERs, '
Chairman, House Commerce Subcommittee on Health, Rayburn House
Office Building, Washington, D.C.

Drar Mr. RogErs: I wish te encourage your efforts to repeal
Section 111 of Public Law 94-182 which would require that states
waive any immunity from suit by providers of inpatient hospital
services. That law also includes a provision that failure to agree to
this waiver will result in a mandatory ten percent reduction in federal
financial participation in a state’s Medicaid program.

I have received communications from other Governors expressing
their concern in regard to this law; and, as you are aware, many other
states are opposed to the adverse impact of Public Law 94-182,
Section 111. : : o :

The Departinent of Health, Ediication and Welfare required that
the waiver be signed by the states by March 31, 1976. The State of
Towa did not sign that waiver and informed the Kansas City Regional
Office that the state was joinifig other states in seeking repeal of this
legislation. Obviously, we don’t relish being in non-compliance; but

H.R. 1122
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‘we believe this law is in violation of the 11th Amendment to the
United States Constitution and an unjustifiable abrogation of the
sovereignty of our states. Also, such an imposed penalty of 10 percent
would deprive the underprivileged citizens of our states of the care
and treatment that they need and to which they are entitled.

I have written to our Congressional delegation requesting that they
exert all possible effort to secure repeal of Section 111 of Public Law
92-182. If I may be of assistance to you in this matter, please contact
me. : :

Best regards.

Sincerely,
Rorzrr D. Ray,
Chairman, National Governors’ Conference.

T Aemex II

STATUS OF STATE COMPLIANCE WITH CONSENT-TO-SUIT REQUIREMENT

State
, State has intends
amended  to amend State R
plan to planto  refuses to Court Estimate of
consent consent consent Status action 10 percent
to suit to suit to suit anknown possible penalty 1
Total. e ceaes u 3 13 3 15 $44, 545,304
Region | ... [ N 2 s 2 1, 014, 056
Connecticut__ D b2 QR
aine.__...._... X .. - - -
Massachusetts_ .. _ D G D S,
New Hampshire____.___ ... oo ._._ SR
Riode Island. . X e o e
Vermont . o ccciiiciiie R e
Region M ____ _____ ... & el e 2 eiiieiinees

New Jersi
New Yorl
Puerto Rico

Virgin Islands
Region F1_________.
Dismict ol olmbia, T R I
IS OF COlUMDA. o aih X remcmtc oo ce o cmmc e m e et mm e e e e
Maryland__________ . 2,925, 965
Pennsylvania_ 9, 046, 118
VIEBINIA, e ceiee R e
WestVirginia _...._......... X e
Region 1V_ f._f ..... 16, 305, 046
Iﬁlabgma - S S
Georgia. -1 T T ey X 5,776,249
Kentucky. . 2,594, 999
Mississippi __ 2,256, 576
gorm (C:aro|ljna 3, 449, 378
outh Carolina_ i iiiie X e ——— e eennnn
3,227,644
Tennessee_ .. 10,535 961
10, 033, 961

Missouri_..
Nebraska.. ____ .. ... ...

See footnote at end of table, p. 11.
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STATUS OF STATE COMPLIANCE WITH CONSENT-TO-SUIT REQUIREMENT—Continued
. State
State ‘I‘ms ¢ |ntend; St
amende 0 amen ate .
plan to planto  refuses to Court Estimate of
consent consent consent Status action 10 percent
to suit to suit tosuit  unknown possible penalty ¥
jon Vool | | RN, 1 $1, 564, 151
R — X X 1,564,151
Montana___.____.____
North Dakota. ..
South Dakota....
tah. ... ..o
Wyoming
Region IX. _c..co_—.noo.
American Samoa..
Arizona, .
California
uam._
Hawaii
Nevada.._
Trust Territory..
Region X_..__.....
Alaska.__
{daho....
Oregon_____
Washington__..___ .. ... ...

1 Based on 1st quarter expenditures for fiscal year 1976; estimate is for 1 quarter only,

Source: HEW, April 1976,
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Calendar No. 1176

94TH CONGRESS } SENATE REPORT
2d Session No. 94-1240

REPEAL OF CONSENT TO SUITS RESPECTING HOSPITAL
PROVIDER COST UNDER MEDICAID; AND MEDICARE-
MEDICAID ANTIFRAUD AMENDMENTS

-SEPTEMBER 16, 1976.—Ordered to be printed

Mr. Lowe, from the Committee on Finance, submitted the following

REPORT
[To accompany H.R. 12961]

The Committee on Finance, to which was referred the bill (H.R.
12961) to amend the Social Security Act to repeal the requirement
that a State’s plan for medical assistance under title XIX of such act
include a provision giving consent of the State to certain suits brought
with respect to payment for inpatient hospital services, having con-
sidered the same, reports favorably thereon with an amendment and

- with an amendment to the title and recommends that the bill as

amended do pass.
I. SuMmMARY oF THE BIiiL-

H.R. 12961 as passed by the House contained a provision to
repeal the requirement that a State’s plan for medical assistance
under the medicaid program include a provision giving consent of the
State to certain suits brought with respect to payment for inpatient
hospital services. The Committee approved this repeal without modi-
fication, but added certain provisions dealing with fraud and abuse.

OFFICE OF CENTRAL FRAUD AND ABUSE CONTROL

The first provision establishes within the Department of Health,
Education and Welfare an Office of Central Fraud and Abuse Control.
This unit would have overall responsibility to direct, coordinate and
make policy with respect to fraud and abuse monitoring and investi-
gation at all Federal organizational levels in Medicare and Medicaid.

57-010 0—76——1
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PROHIBITION AGAINST ASSIGNMENT OF CLAIMS FOR SERVICES

This Committee provision clarifies that the prohibition against
assigning Medicare and Medicaid claims to third parties, such as
factoring firms, also applies to situations where a hospital or doctor
tries to bypass the prohibition by using a power of attorney.

DISCLOSURE OF OWNERSHIP AND FINANCIAL INFORMATION

The next Committee provision would require disclosure by providers
and suppliers of services under Medicare and Medicaid—including
so-called Medicaid mills—to the Secretary of HEW and the Comp-
troller General of full and complete information as to the owners of
the facilities; those sharing in the proceeds or fees (to the extent that
interests exceed five percent or more); business dealings between the
facilities and owners, and where appropriate certified cost reports.

This provision would also require the Secretary and the States to
have agreements with independent laboratories, independent phar-
macies and independent durable medical equipment suppliers, who
are paid directly with Government funds, under which such organi-
zations would agree to provide access to their books and records
pertaining to billing and paying for goods and services. Additionally,
Federal personnel and the Comptroller General would have direct
access to provider records under Medicaid and could duplicate such
records during the course of an investigation.

PENALTY FOR FRAUD

The Committee amendment would define fraudulent acts and false
reporting as felonies punishable by up to five years imprisonment and
up to $25,000 in fines.

PROFESSIONAL STANDARDS REVIEW ORGANIZATIONS

The final Committee provision would require the Secretary to
give priority to requests from a PSRO which desires to undertake
review of care in ‘“shared health care facilities”—the so-called Medic-
aid mills.

This provision further clarifies that, where the Secretary has
delegated review responsibility to a PSRO, this review is binding for
both Medicare and Medicaid; all other duplicative review require-
ments under other provisions of law terminate; and reiterates the
legislative intent that the costs of PSRO operation are to be financed
wholly by the Federal Government with respect to Medicare and
Medicaid review activities. : .

The amendment would also require the Secretary to make payment
for expenses incurred in defense of any suit, action or proceeding
brought against a PSRO or to any member or employee in the per-
formance of their duties and functions under the law.

3

II. GeneraL ExPLANATION OF THE BILL

REPEAL OF CONSENT TO SUIT REQUIREMENT

(Sec. 1 of the Bill)

Medicaid law requires a State to pay hospitals on a reasonable cost
basis in accordance with methods and standards developed by the
State. The reasonable cost under those methods and standards may
not exceed the amount which would be determined reasonable under
Medicare. States which wish to use alternatives to Medicare’s cost
reimbursement principles are required to have approval from the
Secretary of HEW before they can employ an alternative. During
1975, several States instituted alternative payment mechanisms with-
out first obtaining Secretarial approval. Generally these methods were
adopted in response to budgetary pressures in the States. Hospitals
claimed the methods resulted in “less than reasonable cost” payment
but, under existing law, they had no recourse to compel State com-
pliance with the statute.

Public Law 94-182, signed on December 31, 1975, included an
amendment to Medicaid intended to deal with this problem. Section
111 requires States to amend their Medicaid plans to include consent
by the States to be sued in Federal courts by or on behalf of hospitals
on questions relating to the payment of reasonable costs for hospital
services. A State which fails to include such a provision in its State
plan would, beginning January 1, 1976, be subject to a reduction of ten
percent in the amount of the Federal share of its Medicaid funds. The
Committee bill does not modify the House bill which repeals this
section.

In acting to repeal Section 1902(g) of the Social Security Act (Section
111 of Public Law 94-182), the Committee remains aware of the prob-
lems to which this provision was originally addressed. Current law
requires that providers of Medicaid services be reimbursed at a
reasonable level for the costs of providing health care services to the
medically indigent. Under laws and regulations enacted prior to the
passage of Section 1902(g), State Medicaid plans were (and are)
required to provide for the payment of the costs of inpatient hospital
services at reasonable rates of reimbursement. However, the definition
of reasonableness in reimbursement remains imprecise. For various
reasons, several states have apparently failed to reimburse providers
at adequate levels. Unfortunately, other than Section 1902(g), few
mechanisms exist for providers to assert a claim to reimbursement at
reasonable rates.

Section 1902(g), which requires that States waive their constitutional

immunity to suits for money judgments in federal court, was designed

to afford providers access to a judicial remedy for purposes of enforcing
their legal rights. However, upon reconsideration of this matter, the
Committee is unconvinced as is the House of Representatives of the
desirability of compelling States to waive their constitutional immunity
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to suit or of the feasibility of assessing monetary sanctions against
States failing to do so in a time of economic stringency at all govern-
mental levels. For this reason, the Committee strongly recommends
that the Senate act expeditiously in repealing this well-intentioned but,
in retrospect, inappropriate legislation. )

The Committee believes, nonetheless, that some alternative
mechanism for the adjudication of disputes concerning Medicaid
reimbursement rates should be-developed. The Committee has recom-
mended to the Department of Health, Education, and Welfare that
existing regulations be modified to deal with this problem. It should
be noted that the Department shares this concern and has drafted
and issued a proposed regulatory change. The Committee suggests
that the following three subjects be addressed forthrightly in the final
regulation:

(8) A way of measuring the ‘reasonableness’” of any State
departure from the Medicare reasonable cost approach. With the
enactment of the Social Security Amendments of 1972, the
Department was charged with the development of suitable
criteria for determining whether rates established by State
Medicaid agencies are in fact reasonable. For whatever reason,
such standards have not yet been developed and promulgated.
In spite of the complexity of this task, the Committee believes
that it must be accomplished in the most timely fashion prac-
ticable. Where a State Medicaid plan denies providers adequate
reimbursement according to the criteria of reasonableness the
Secretary or his designee should not approve such a plan.

(b) In those cases where a State Medicaid agency proposes
revisions of general reimbursement rates, providers should be
formally notified and given the opportunity to comment on such
proposals. Further, such comments by providers and the record
of the State Medicaid agency’s consideration of such comments
should be preserved in written form for transmittal to the Sec-
retary or his designee for his use in the consideration of whether
the State agency’s revision of reimbursement rates should be
approved; and o ) )

(c) In cases where a significant proportion of providers of
Medicaid services believe that a recently-established rate of
reimbursement is injurious to them, a formal administrative
hearing by the State Medicaid agency should be afforded them.
If the providers and the State agency fail to reconcile their
differences at the administrative hearing, the Secretary of Health,
Education, and Welfare or his designee could resolve such dispute
by approving or disapproving the revision of the State Medicaid
plan’s reimbursement rate in a timely fashion, say, within sixty
days of the revised plan’s submission to him. ]

The development and promulgation of these regulations should not
be construed as in any way contravening or constraining the rights of
the providers of Medicaid services, the State Medicaid agencies, or the
Department to seek prospective, injunctive release in a federal or
state judicial forum. Neither should the repeal of Section 1902(g) be
interpreted as placing constraints on the rights of the parties involved
to seek such prospective, injunctive relief.

5
OFFICE OF CENTRAL FRAUD AND ABUSE CONTROL
(Sec. 3 of the Bill)

Recent Congressional investigations have underscored the wide-
spread and deep-rooted nature of fraud and abuse in the Medicaid
and Medicare programs and the inability, to date, of the Department
of Health, Education, and Welfare to adequately curtail such practices.
While precise figures are not available, fraud and abuse are estimated
to represent a significant percentage of estimated Medicaid expendi-
tures and a somewhat smaller amount under Medicare.

Fraud cheats virtually everyone. It cheats the taxpayers of this
Nation who see billions of dollars going down the drain. It cheats the
elderly who often receive what can best be characterized as marginal
care from the fast buck artists. It cheats our State and local gov-
ernments, many of which are desperately trying to maintain fiscal
stability. And, it cheats the large majority of health care practi-
tioners and institutions who are doing an honest professional job.
While the large majority of doctors, hospitals, and others are honest,
1t should be noted that those who practice fraud and abuse receive a
disproportionate amount of payments.

Fraud and abuse have been shown to take a number of forms under
the programs. Recent investigations of so-called “Medicaid mills”’—
unregulated and poorly equipped storefront units located in ghetto
areas—have documented the pervasive nature of fraudulent and
abusive practices and the woefully inadequate and substandard care
.renlde(zired in such locations. The most common violations in the “mills”
include:

(1) “ping-ponging”’—referral of patients from one practitioner
to another within the facility even though there is no medical
reason for doing so;

(2) “ganging”—billing for multiple services to the same family
on the same day; . :

(3) ‘‘upgrading”—billing for a service more extensive than that
actually provided;

(4) “steering”—direction of a patient to a particular pharmacy,
a violation of his freedom of choice; and ’

(6) billing for services not rendered—either adding services
not performed onto an invoice carrying legitimate billings or
submitting a totally fraudulent claim.

Other documented violations included billing for work performed by
others or by unlicensed practitioners; making multiple copies of Medi-
caid cards; soliciting, offering, or receiving kick-backs; double billing;
and billing both Medicare and Medicaid for the same service.
Fraudulent and abusive practices are not limited to Medicaid mills;
clinical laboratories are another location where pervasive violations
have been shown to occur. Recent investigations of such facilities
found that kick-backs are so prevalent that in some areas laboratories
refusing to take them are practically unable to secure the business of
physicians or clinics treating Medicaid patients. Kick-backs take a
number of forms including cash, gifts, long-term credit arrangements,
supplies, equipment, and furnishing business machines. The most
common practice, however, involves the supposed rental of a small
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office space in a medical clinic. The billing practices employed by
these laboratories are also often highly questionable. Techniques
which constitute abuse or actual fraudulent practices include charging
for services not ordered by the physician; charging for inappropriate
tests not ordered by the patient’s physician; charging Medicaid more
than private patients; billing Medicaid patients for automated parts of
profile tests; and use of forms supplied by the laboratory which make
it impossible for physicians to order certain lab tests without ordering
related tests. Profiteering, at the expense of patients, has also been
shown to exist in the country’s nursing -homes where gang visits,
kick-backs, collecting duplicate payments from Medicare and Medic-
aid, and billing for deceased or discharged patients are not unusual
S. )

pr%g;(;)eite the evidence that has accumulated in the last several
years on fraud and abuse in the Medicare and Medicaid programs,
the Department of Health, Education, and Welfare has been unable
to take effective or timely action, particularly in the case of the
Medicaid - program. (By this, the Committee does not intend to
disparage nor discourage recent anti-fraud efforts by the Department.)
But, the Committee bill would provide for an immediate strengthening,
restructuring, and an addition to the current Department activities
in this area. The Committee intends that violators be prosecuted and
removed from program participation, and that scarce program funds
not be used to finance the relatively small percentage of providers,
who generate a disproportionately large amount of the services—those
providers who are cheating both the programs and the patients.

The Committee bill establishes within the Department of Health,
Education, and Welfare an Office of Central Fraud and Abuse Control.
This unit would have overall responsibility to direct, coordinate and
make policy with respect to fraud and abuse monitoring and investiga-
tion at all organizational levels in Medicare and Medicaid. Unit
personnel could also initiate and conduct investigations of alleged
fraud and abuse. The establishment of such a unit has been recom-
mended by the Comptroller General of the United States.

To mest the needs of U.S. Attorneys and State prosecutors, the
unit, at the request of prosecutors, would be required to the max1murﬁ
extent practicable to provide all appropriate investigative support an
assistance, including temporary assignment of Federal personnel to
assist U.S. and State prosgcix/fo(lf 1r_1dthe development of fraud cases
arising out of Medicare an edicaid. )

Theg Committee expects that the Central Fraud and Abuse Unit
would be established promptly upon enactment of this le_glslatlog
with adequate staffing, including a fairly large number of trained an
experienced investigators assigned to immediately handle the crisis
situations which have been identified throughout the country. It is
expected that the Director of the new Office will be 1mmed1at;e!1
responsible to the Secretary and that the Director of such Office wi
restructure or revise current Department fraud and abuse activities,
as necessary, to effectively discharge his responsibilities. t i

The Committee recognizes the importance of full utilization o the
knowledge and experience of program integrity personnel in the
operating programs. The Committee expects that these present pro-
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gram functions, to the extent found effective in their present form
and location by the Office of Central Fraud and Abuse Control, will
continue as a basic part of anti-fraud and abuse activities rnder the
general direction of the Office of Central Fraud and Abuse Control.
The Committee expects the Office, upon the request of the Congress,
to periodically provide timely information on its activities including
the number of suspected cases of fraud and abuse identified, the
number referred for prosecution, and the disposition of such cases.

PROHIBITION AGAINST ASSIGNMENT BY PHYSICIANS AND. OTHERS OF
‘ CLAIMS FOR SERVICES

(Sec. 4 of the Bill)

In 1972, the Committee noted that some physicians and other per-
sons providing services under Medicare and Medicaid reassigned their
rights to other organizations or groups under conditions whereby such
organizations or groups submitted claims and received payments
in their own name. Such reassignments became a significant source of
incorrect and inflated claims by services paid for by Medicare and
Medicaid. In addition, the Committee also found cases of fraudulent,
billings by collection agencies and substantial overpayments to these
so-called ‘‘factoring’’ agencies.

The Committee recommended and the Senate and House agreed
that such arrangements were not in the best interest of the govern-
ment or the beneficiaries served by the Medicare and-Medieaid pro-
grams. The Social Security. Amendments of 1972, P.L. 92-603, there-
fore, included the expressed prohibition against the reassignment of
claims to benefits to anyone other than the patient, his physician,
or other person who provided the service, unless the physician or
other person was required as a condition of his employment to turn
his fees over to his employer, or unless the physician or other person
had an arrangement with a facility in which the services were provided
and the facility billed for such services.

Despite these efforts to stop factoring of Medicare and Medicaid
bills, some practitioners and other persons have circumvented the
intent of law by use of the device of power of attorney. The Committee
believes, as does the Comptroller General of the United States,
that such use of power of attorney in these instances negates the pur-
pose of the statutory prohibition against reassignment of Medicare
and Medicaid claims and continues to result in the program abuses
which factoring activities have been shown to produce in the past.
The Committee also believes that the conditions which have fostered
factoring practices—e.g., delays in payments—are being overcome,
thereby minimizing or eliminating significant cash flow problems.

The Committee bill, therefore, amends existing law to preclude
reassignments of benefits under Medicare and Medicaid by use of the
device of power of attorney (other than an assignment to a govern-
mental entity or establishment, or an assignment established by or
pursuant to the order of a court of comparable jurisdiction from a phy-
sician or other person furnishing services). The bill also provides for
similar prohibitions with respect to billings for care provided by
institutions under Medicare and Medicaid. However, the bill would
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not preclude the agent of a physician or other person furnishing
services from receiving any payment, if (but only if) such agent
does so pursuant to an agreement under which the compensation
paid the agent for his services or for the billings or collections of pay-
ments is unrelated (direct or indirect) to the amount of the billings or
payments, and is not dependent upon the actual collection of any such
payments. Thus, the use of efficient billing agents by doctors and
others, when paid on a basis related to the cost of doing business
and not amounts billed or collected would not be impaired.

DISCLOSURE OF OWNERSHIP AND FINANCIAL INFORMATION
(Sec. 5 of the Bill)

The Committee bill contains disclosure requirements designed to
assist in the detection and investigation of the kinds of overcharging,
kick-backs and rebates that have been revealed by Congressional hear-
ings and investigations. The new provisions apply to non-governmental
providers or suppliers of health care (including shared health facilities
as defined in the bill) which furnish or arrange for the furnishing
of a significant volume of services for which Medicare or Medicaid
reimbursement is claimed. They also apply to Medicare intermediaries
and carriers and to Medicaid fiscal agents. Under the bill, these
entities would be required to comply with requests made by the Sec-
retary or the Comptroller General of the United States for information
concerning the identity of persons having direct or indirect equity
(at least 5 percent) in the entity, lease or rental agreements, the names
of any officers or partners and similar information, and information
concerning business dealings between these individuals and the entity.
After appropriate notice, Federal funds would be withheld from
entities that do not fully respond to such requests; Medicare agree-
ments with any of its fiscal agents that fail to respond will be
terminated. . .

It is not intended that the term ‘“shared health facility” include
hospital shared services organizations such as those meeting the re-
quirements of Section 501(e) of the Internal Revenue Code, other
arrangements whereby a group of hospitals acting together provide
services to the members of the group, nor to one tax-exempt nonprofit
hospital providing services to another such tax-exempt nonprofit
hospital. :

he bill would further provide that no Medicare benefits would be
paid on the basis of an assignment, and no Federal funds would be
provided under Medicaid of items or services provided by an inde-
pendent pharmacy, an independent laboratory, or an independent
supplier of durable medical equipment unless the entity agrees, if
requested to do so, to provide the Secretary or the Comptroller Ger}erz,zl
reasonable access to the books and records which pertain to the entity’s
provision of billing and payment related to Medicare and Medicaid.

PENALTY FOR DEFRAUDING MEDICARE AND MEDICAID PROGRAMS
(Sec. 6 of the Bill)

Existing law provides specific penalties under the Medicare and
Medicaid programs for certain practices that have long been regarded
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by professional organizations as unethical, as well as unlawful in some
jurisdictions, and which contribute significantly to the cost of the
programs. Such practices as the soliciting, offering, or acceptance of
kick-backs or bribes, including rebates or a portion of fees or charges
for patient referrals, are currently misdemeanors under present law.
Also defined as misdemeanors are such crimes as submission of false
claims or the making of false statements concerning material facts with
respect to the condition or operation of a health care facility. Recent
hearings, however, have indicated that such penalties have not proved
to be adequate deterrents against illegal practices by some individuals
who provide services under Medicare and Medicaid.

The Committee bill, therefore, would increase current penalties
by changing the classification and penalties for such crimes from
misdemeanors to felonies, increasing terms of imprisonment from one
year to five years and maximum fines to $25,000. The Committee
believes that the defrauding of the Government in Medicare and
Medicaid is not dissimilar to similar practices involving fraud under
the income tax laws, and should be dealt with just as severely. The
committee also expects that, by increasing the criminal penalties for
illegal acts under Medicare and Medicaid, more aggressive prosecution
of such illegal practices will be undertaken by U.S. attorneys and other
State and local law enforcement agencies.

AMENDMENTS RELATED TO PROFESSIONAL STANDARDS REVIEW
ORGANIZATIONS

(Sec. 7 of the Bill)

The Committee bill would make a number of changes in the Social
Security Act that would clarify the nature and scope of the PSRO’s
review responsibilities and facilitate these activities. These changes
should enhance the capability of PSRO’s to carry out their respon-
sibilities under present law with special emphasis on early capability to
review care and deal with any abuse in the so-called “Medicaid miils.”

The Committee recognizes that the Professional Standards Review
Organization is not primarily a fraud detection organization, and
the PSRO will not be expected to operate in that fashion. A PSRO
can bring the expertise of the medical profession directly to bear on
these responsibilities which have already been given to it under
present law. It can make those decisions about the medical necessity
and quality of care furnished which only the medieal profession,
organized through a PSRO, can provide.

The Committee is well aware that in asking PSRO’s to offer their
review services with respect to these facilities that it is asking for a
difficult task to be performed. Moreover, the Committee recognizes
that initial efforts, while less than that required, will expand.

It is the intent of the Committee that the Secretary, utilizing the
various waiver provisions under present law, cut through as much
“red tape” as possible to facilitate prompt assumption by PSRO’s of
review responsibility for services in “shared health facilities.” Addi-
tionally, where necessary, the Secretary is expected to reimburse any
reasonable security costs required to protect personnel involved in
these review activities.

S.R. 1240 0——2
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Nonetheless, PSRO’s have shown the capability and interest in
meeting the obligations of the medical profession to assure the quality
of the care provided, in the medicaid mills and elsewhere. )

Under present law, a PSRO is required to review only care provided
by or in institutions unless it requests to review other kinds of health
services and the Secretary approves the request. The bill provides
that the Secretary will give priority to requests made by conditionally
designated or fully qualified PSRO’s to review services furnished in
shared health facilities, with the highest priority to be given to requests
from PSRO’s in areas that have a substantial number of these so-
called “Medicaid mills.” ) ) ) )

Under present law, PSRO’s may discharge their review responsi-
bilities with respect to hospital care in one of two ways—they can
delegate the review responsibility to a hospital where they find that
hospital capable of carrying out the review, or they can perform the
review directly. Review activities delegated to the hospitals are
reimbursed by the Medicare trust fund to the hospital as a _part of
such a hospital’s Medicare costs. Prior to the enactment earlier this
year of P.L. 94-182, direct review activities carried out by the PSRO
were not reimbursed as part of hospital costs, with the result that the
PSRO was required to fund such direct review activities from its
own administrative budget. This resulted, in some cases, in a dis-
incentive for the PSRO’s to perform direct review and inappropriate
delegation of the review process. ) )

P.L. 94-182 permitted PSRO’s to be reimbursed by hospitals for
costs which the PSRO’s incur in performing direct review with respect
to hospital inpatients. Payments are made by the hospital to the
PSRO with the hospital, in turn, receiving reimbursement in full for
these payments from Medicare. The Committee would utilize this
payment method for PSRO review activities involving hospital
outpatients. )

Under present law, Medicare payments and the Federal share of
Medicaid payments may not generally be made for health care serv-
ices which a PSRO has, in the proper exercise of its duties, disapproved.
To clarify the PSRO’s authority in this area and to avoid unnecessary
and disruptive duplicative reviews by Medicare agents and Medicaid
agencies, the bill provides that where a conditionally designated or a
qualified PSRO has been found competent by the Secretary to assume
review responsibility with respect to specified types of health care
services or specified providers or practitioners and is performing such
reviews, determinations as to the quality, necessity or appropriate-
ness made in connection with such reviews will constitute the con-
clusive determination on those issues for purposes of payment. The
bill provides further that no reviews with respect to such services of
providers, or practitioners shall be conducted by carriers, interme-
diaries, or State agencies for the purpose of determining in specific cases
whether payment is or is not to be allowed by Medicare intermediaries
and carriers or by Medicaid State agencies or their fiscal agents.

Under present law, the Secretary is authorized to waive any or all
of the review, certification or similar activities otherwise required
under the law where he finds, on the basis of substantial evidence of
the effective performance of review and control activities by PSRO’s,
that the activity or activities are no longer needed for the provision

11

of adequate review and control. This provision was intended to avoid
duplication of functions and unnecessary review and control
activities,

The bill would permit the Secretary to waive one or more of these
statutory review and certification requirements on a selective basis,
where he finds that a given PSRO is competent on the basis of per-
formance to assume review responsibilities with respect to specified
providers or types of health services, he could waive any of a number
of specified requirements with respect to those specific providers or
services at the time the PSRO undertakes those review responsibilities,
but only to the extent that they would represent duplicative review
and certification activities. For example, the Secretary could waive,
with respect to some or all of the facilities in a PSRO’s service area,
the requirement that physicians certify that their skilled nursing
facility patients needed skilled nursing or skilled rehabilitation services
on a daily basis if the Secretary finds that the PSRO can competently
review the needs of the Medicare skilled nursing facility patients and
the services they receive, and will properly apply the programs’ level
of care requirements.

In addition, the Secretary could waive any or all of the Medicare
physician certification requirements related to other types of covered
Institutional care, home health services, and certain outpatient, serv-
ices; the Medicare requirement that psychiatric and tuberculosis
hospital records establish that a covered level of care has been pro-
vided; the Medicare provisions relating to the existence or activities of
utilization review committees; the Medicare requirement that par-
ticipating skilled nursing facilities cooperate in programs of medical
evaluation and audit; the Medicaid requirement that State plans
provide for a program for the medical review of each skilled nursing
facility and mental hospital patient’s needs; the Medicaid requirement
that State plans provide for methods and procedures related to the
utilization of, and payment for, covered services; the Medicaid require-
ment that State p?ans provide for independent professional review of
care in intermediate care facilities; the Medicaid requirement that
State plans provide for the State health agency to establish a plan
for the review of covered services; and the Medicaid provisions for
reducing or denying Federal matching in certain cases where the State
does not effectively control utilization.

Under present law, any data or information acquired by a PSRO
in the exercise of its duties must be held in confidence and may not be
disclosed to any person except (1) to the extent that may be necessary
to carry out the purposes of the PSRO provisions, or (2) in such
cases and under such circumstances as the Secretary shall by regula-
tions provide to assure adequate protection of the rights and ‘interests
of patients, health care practitioners, or providers of health care. The
bill provides that such information as may be disclosed by a PSRO
shall be provided to the responsible State and Federal agencies, at
their request, to assist them in identifying or investigating cases of
suspected cases or patterns of fraud or abuse.

Under present law, a PSRO is authorized to examine pertinent
records of any practitioner or provider of health care that is subject
to PSRO review; the bill would also permit the PSRO to abstract
from such records to facilitate review of the premises of the party that
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furnished the care. This authority may be especially important in
the review of shared health facilities.

Under present law, expenses incurred by PSRO’s are made payable
from Medicare trust funds and from funds appropriated to carry out
the other health care provision of the Social Security Act. The bill
would make it clear that it is not intended that States or local govern-
mental entities contribute toward these expenses.

The bill would also make clarifying changes in the provisions of law
under which the Secretary may, at the recommendation of 3 PSRO,
withdraw a medical care provider’s eligibility to participate in Social
Security Act medical care programs where it is determined that they
are not willing, or cannot, carry out their obligations to order and
provide only necessary care of acceptable quality. The bill would make
1t clear that the provisions in question apply to any health care practi-
tioner, or any hosgit&l or other health care facility, agency or organi-
zation which is subject to PSRO review.

Under present law, a PSRO or a member or employee of a PSRO
(including a person who furnishes professional counsel or advice to a
PSRO) may be sued in connection with the performance of duties
provided for under the social security law. The Committee bill
provides for the Federal Government to reimburse the sued party for
expenses incurred in connection with defending such a suit.

IT1. Cosrs or Carrying OvuT THE BILn

In compliance with section 252(a) of the Legislative Reorganization

Act of 1970, the following statement is made relative to the costs to be

incurred in carrying out this bill.

Properly carried out, effective efforts to detect and punish fraud and
abuse should result in significant moderation in Medicare and Medi-
caid program expenditures. This would result from deterrence of
fraudulent or abusive activities as well as denial of payment or re-
coveries of payments inappropriately made.

For obvious reasons, it is difficult to supply specific or even approxi-
mate dollar amounts of savings. It is certainly fair to say, again as-
suming reasonable implementation, that cost-savings would far out-
weigh any administrative expenses involved. The Budget Committees
of the Congress have assumed that a reduction of $100 million in
Medicaid expenditures would result from enactment of this bill.

IV. VotE or CoMMITTEE IN REPORTING THE BILL

In compliance with section 133 of the Legislative Reorganization
Act, as amended, the following statement is made relative to the
vote of the committee on reporting the bill. This bill was ordered
favorably reported by the Committee without a rollcall vote and with-
out objection.

V. Caances v Existing Law Mape sy toE Bivy, 4s ReporteED

In compliance with subsection (4) of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted
1s enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown in roman):
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TITLE VII—ADMINISTRATION
E 3 % £ * % % ¥*

DUTIES OF THE SECRETARY

Sge. 702, (@) * * *
* * * * * * *

_(B) There shall be established, within the Department of Health, Educa-
tion, and Welfare, an Office of Central Fraud and Abuse Control. Such
Office shall have the overall responsibility for (i) directing, coordinating,
monitoring, and establishing policies unth respect to the underiaking of
activities which are designed to deal with fraud and abuse, at all Federal
organizational levels of the various programs established by or pursuant
to titles V, XVIII, and XIX, and the renal disease program established
by section 226, (it) initiating and conducting investigations with respect
to alleged, actual, or potential fraud or abuse in any of such programs,
and (v1) assisting State agencies, at their request, in the establishment
and operation of State antifraud end abuse activities. Such Office shall
also provide all appropriate investigative support and assistance (includ-
ing temporary delegation and assignment of personnel) to United States
attorneys and State law enforcement authorities, upon their request, in
the development of fraud cases arising out of any of such programs.

%* * % * * * *

TITLE XI—GENERAL PROVISiONS AND PROFESSIONAL
STANDARDS REVIEW ‘

Part A—General Provisions

* % * * * * *
DISCLOSURE OF OWNERSHIP AND FINANCIAL INFORMATION

Sec. 1132. (a)(1) The Secretary shall by regulations (or by contract
provision) provide that any entity (other than a public agency) which is—
(A) a provider or supplier of items or services (including any
“shared healt%aciléiy” as defined in section 1133, or any practitioner
or supplier affiliated with such a facility), which furnishes, or which
arranges for the furnishing of, items or services with respect to
which payment is claimed under title XVI1II, under any program
established pursuant to title V, or under a State plan approved under

title XI1X; or .

(B)() a party to an agreement with the Secretary entered into
pursuant to section 1816 or 1842 (a), or (#i) a party to an agreement,
with a State agency administering or supervising the administration
of a State plan approved under title X1X, under which such party
serves as a fiscal agent for the State in the operation of such plan;

shall promptly comply with any request, made by the Secretary or the
Comptroller General of the Unated States for any or all of the following:

(O) full and complete information as to the identity (i) of persons
having (directly or indirectly) five percent or more ownership interests
or lease or rental interests in such entity and the nature and extent
thereof or (except in the case of a supplier not afiliated through
direct or indirect common ownership or control in whole or part, with
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‘@ provider of services) who is the owner (in whole or in part) of an
interest of five percent or more any mortgage, deed of trust, note, or
other obligation secured (in whole or in part) by such entity or any of
the property or assets thereof, (i1) in case such entity is organized as a
corporation, of each officer and director of the corporation, and (117)
m case such entity is organized as a partnership, of each partnes;

(D) full and complete wnformation (except in the case of a supplier
not affiliated through direct or indirect common ownership or control
i whole or part, with a provider of services) as to any business
dealings between such entity (and, in the case of a shared health
Sacility, between any practitioner or supplier affiliated therewith) and
persons referred to in clause (C), and

(E) except in the case of a supplier or a shared health facility not
affiliated through direct or indirect common ownership or control, in
whole or part, with a provider of services, a consolidated certified
costs report with respect to its costs and charges, including costs and
charges of related organizations (as that term 1s employed for purposes
of title XVI11I); .

except that, in the administration of this paragraph, no such request shall
be made of an entity described in paragraph (A) if such entity does not
Jurnish a significant volume (as defined by regulations of the Secretary) of
the items or services referred to in such paragraph.

(2)(A) If at the close of the sizty-day period which begins on the date a
request (as described in paragraph (1)) 1s made of an entity described in
paragraph (1) (A), or (g), such request has not been fully complied with,
then— :

(%) in case such entity is an entity described in paragraph (1)(A),
the Secretary may notify such entity that no payment will be made to
such entity under title XVIII, and no Federal funds shall be available
with respect to any expenditures made under or pursuant to title V or
XIX (or a program or plan approved thereunder), for or on account
of any services furnished by such entity on or after the first calendar
month which begins not less than thirty days after the date such notice
28 sent.

(1) In case such entity is an entity described in paragraph (1)
(B)(v), the Secretary may notify such entity that any agreement
between such entity and the Secretary entered into pursuant to section
1816 or section 1842 is terminated effective on the first day of the first
calendar month which begins not less than thirty days after the date
such notice 18 sent, and

(v14) in case such entity is an entity described in paragraph (1)
(B) (), the Secretary may notify the State having an agreement with
such entity that no Federal funds shall be available with respect to
any expenses incurred to compensate such entity for or on account of
services performed by it pursuant to such agreement (or any similar
agreement) on or after the first calendar month which begins not less
than thirty days after the date such notice is sent.

In case the Comptroller General makes a request (as described in para-
graph (1)) which is not fully complied with prior to the sixty-day period
described in the preceding sentence, then he shall, at the earliest practicable
date after the close of such period, advise the Secretary of the fact that such
request was made by him and was not complied with within such period,
so that the Secretary may notify the entity involved as provided in clause
(%), (&), or (¢i1).

15

(B) Notwithstanding any other provision of law—

() payments otherwise authorized to be made under title XVIII,
and Federal funds otherwise available with respect to expenditures
under or pursuant to title V or XIX (or a program or plan approved
thereunder) shall be subject to the limitations referred to in a notice
sent by the Secretary pursuant to subparagraph (4)(z),

(4t) agreements referred to in subparagraph (A)(:1) shall be terms-
nated as indicated by the Secretary in a notice sent by him pursuant
to subparagraph (A)(i%), and

(i21) Federal funds otherwise available with respect to expenditures
under a State plan approved under title XIX shall be subject to
the limitations referred to in a notice sent by the Secretary pursuant
to subparagraph (A)(iit);

except that the Secretary, for good cause shown, may terminate the appli-
cation of such limitation.
(b) Notwithstanding any other provision of law—

(1) no payment shall be made on the basts of an assignment of
benefits under title XVIII, and

(2) no Federal funds shall be available under title V or XI1X with
respect to expenditures made under a State program or plan ap-
proved thereunder,

for goods and services furnished, on or after the first day of the first
calendar month which begins not less than ninety days after the date of
enactment of this subsection, to a patient (directly or indirectly) by any
entity which is an independent pharmacy, independent laboratory, or an
independent supplier of durable medical equipment unless such entity
agrees to give the Secretary or in the case of title XIX the State agency
under which such entity agrees to provide to the Secretary (or any author-
ized officer or employee of the Department of Health, Education, and
Welfare) and to the Comptroller General reasonable access to the books
and records thereof which pertain to the provision of billing and payment
for goods and services supplied or rendered by such entity.”.

SHARED HEALTH FACILITY

- SEgc. 1133. For purposes of this Act, the term “shared health facility”
means any arrangement whereby two or more health care practitioners,
one or more of whom receives payment on a fee for service basis under
titles V, XVI1II, and XIX of this Act which are substantial in amount
(as determined in accordance with regulations of the Secretary)—

(a) (1) practice their professions at a common physical location;
or where a substantial number of the patients of one or more practi-
tioners are referred to such practitioner(s) by other practitioners or
persons at @ common physical location; .

(2) share (i) common waiting areas, examaining rooms, treatment
rooms or other space, (it) the services of supporting staff, or (i1)
equipment, and

(8) a person other than all of such practitioners is in charge of,
controls, manages, or supervises, substantial aspects of the arrange-
ment or operation for the delivery of health or medical services at such
common physical location, other than the direct furnishing of pro-
Jessional health care services by such practitioners to their patients,
or a person makes available to such practitioners the services of
supporting staff who are not employees of such practitioners;
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except that such term does not include a provider of services (as defined in
section 1861(u)) or a health maintenance organization (as defined in
section 1876), or an arrangement under which two or more health care
practitioners practice their profession as a partnership, professional
service corporation, or other legal entity, if members of the supporting
staff are employees of such legal entity and in case there is an office
manager, or person with similar title, he is an employee of the legal
" entity whose compensation is customary and not excessive for such
services and there is no person described in clause (3), or
(b) where a person referred to in subsection (a)(3) is compensated,

in whole or part, for the use of such physical location or services

pertaining thereto on a basis related to amounts charged or collected

for the services rendered or ordered at such location.

* * * * * % *

ParT B—PROFESSIONAL STANDARDS REVIEW
* * * % * * %*

DESIGNATION OF PROFESSIONAL STANDARDS REVIEW ORGANIZATIONS

%* % * %* * ¥ *
SEc. 1152, (e)(1) * * *
* ¥ % % * * *

(8) Such a waiver shall not be required where the Secretary f_inds a
Professional Standards Review Organization (whether conditionally
designated or qualified) to be competent on the basis of performance to
assume review responsibilities with respect to specified providers of health
care_services. Upon such an assumption of review responsibilities by a
Professional Standards Review é;gamzation (whether  conditionally
designated or qualified), the following provisions of this Act (but only to
the extent they involve duplicative review and certification activities) shall
not (except to the extent otherwise specified by the Secretary): ]

(A) the provisions with respect to physician certifications required
under section 1814(a) (2) through (7), (h), and (z), and section
1835(a) (2), ) )

(B) the provisions with respect to utilization review plans required
under section 1861 (e) (6) and (7)(8), i .

(O) the provisions with respect to medical evaluation and audit
procedures required under section 1861(3)(12), and

(D) the provisions of section 1902(a) (26), (30), (31), and (33),
and section 1903 (g) and (2)(4).

% * * E )] * * *

DUTIES AND FUNCTIONS OF PROFESSIONAL STANDARDS REVIEW

ORGANIZATIONS
* * T% * * * *
SEc. 1155. (b) * * * ‘
* * * * * * *

(3) examine or abstract the pertinent records of any practitioner
or provider of health care services providing services with respect to
which such organization has a responsibility for review under sub-

sectuin (a)(1); ;md‘ . . . .
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Skc. 1155. (g) Notwithstanding any other provision of this part,
the responsibility for review of health care services of any Professional
Standards Review Organization shall be the review of health care
services provided by or in institutions, unless such Organization shall
have made a request to the Secretary that it be charged with the duty
and function of reviewing other health care services and the Secre-
tary shall have approved such request. The Secretary, where a Pro-
Sessional Standards Review Organization (whether conditionally desig-
nated or qualified) requests review responsibility with respect to services
Jurnished in shared health facilities (as determined by the Secretary),
shall give priority to such request, with the highest priority being assigned
to areas with substantial numbers of shared health facilities.

* * % * % % *

REQUIREMENT OF REVIEW APPROVAL AS CONDITION OF PAYMENT OF
CLAIMS
SEc. 1158, * * *

* * * * * * *

(¢) Where a Professional Standards Review Organization (whether
conditionally designated or qualified) is found competent by the Secreta:
to assume review responsibility with respect to specified types of healt
care services or specified providers or practitioners of such services and
18 performing such reviews, determinations made pursuant to para-
graphs (1) and (2) of section 1165(a) in conmection with such reviews
shall constitute the conclusive determination on those issues for purposes
of payment under this Act, and no reviews with respect to such services,
providers, or practitioners shall be conducted with respect to those issues
relating to specific patients for purposes of payment by agencies and
organizations which are parties to agreements entered into by the Secre-
tary pursuant to section 1816, carriers which are parties to contracts
entered into by the Secretary pursuant to section 1842, or State agencies
administering or supervising the administration of State plans approved
under title XIX.

* * * * * * *

OBLIGATIONS OF HEALTH CARE PRACTITIONERS AND PROVIDERS OF
HEALTH CARE SERVICES; SANCTIONS AND PENALTIES; HEARINGS
AND REVIEW

SEc. 1160. (a) * * *
* *® %* * * * *

(b)(1) If after reasonable notice and opportunity for discussion
with the [practitioner or provider] health care practitioners or any
hospital, or other health care facility, agency, or organization concerned,
any Professional Standards Review Organization submits a report and
recommendations to the Secretary pursuant to section 1157 (which
report and recommendations shall be submitted through the Statewide
Professional Standards Review Council, if such Council has been
established, which shall promptly transmit such report and recom-
mendations together with any additional comments and recommenda-
tions thereon as it deems appropriate) and if the Secretary determines
that such [practitioner or provider], health care practitioners or any
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hospital, or other health care facility, agency, or organization in providing
health care services over which such organization has review re-
sponsibility and for which payment (in whole or in part) may be made
under this Act has— )
(A) by failing, in a substantial number of cases, substantially

to comply with any obligation imposed on him under subsection

a), or : o

( )(B) by grossly and flagrantly violating any such obligation

in one or more instances,
demonstrated an unwillingness or a lack of ability substantially to
comply with such obligations, he (in addition to any other sanction
provided under law) may exclude (permanently for such period as
the Secretary may prescribe) such [}:el'actitloner or provider] health
care practitioners or any hospital, or other health care facility, agency, or
organization from eligibility to provide such services on a reimbursable
basis.

* * * * * * *

PROHIBITION AGAINST DISCLOSURE OF INFORMATION

"SEc. 1166. (a) * * *
* * * * * * *

(6) A Professional Standards Review Organization (whether  con-
ditionally. designated or qualified) shall provide data and information
unless such data or information are confidential and not to be disclosed
pursuant to Sec. 1166) to the responsible State and Federal agencies, at
any such agency’s request, to assist such agencies in identifying or
investigating suspected cases or patterns of fraud or abuse.

L(b)J(c) It shall be unlawful for any person to disclose any such
information other than for such purposes, and any person violating
the provisions of this section shall, upon conviction, be fined not more
than $1,000, and imprisoned for not more than six months, or both,
together with the costs of prosecution.

%* * * %* * * *

LIMITATION ON LIABILITY FOR PERSONS PROVIDING INFORMATION,
AND FOR MEMBERS AND EMPLOYEES OF PROFESSIONAL STANDARDS
REVIEW ORGANIZATIONS, AND FOR HEALTH CARE PRACTITIONERS
AND PROVIDERS

SEc. 1167. (a) * * *

* * * * % * : *

(d) The Secretary shall make payment to a Professional Standards
Review Organization, whether conditionally designated or qualified, or
to any member or employee thereof, or to any person who furnishes
professional counsel or services to such organization, equal to the reason-
able amount of the expenses incurred, as determined by the Secretary, in
connection wnth the defense of any suit, action or proceeding brought
against such organization, member or employee related to the performance
of any duty or function of such Organization, member or employee (as
described in section 11585).

* * * * * * *

RN
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AUTHORIZATION FOR USE OF CERTAIN FUNDS TO ADMINISTER THE
PROVISIONS OF THIS PART

Sec. 1168. Expenses incurred in the administration of this part

shall be payable from—

(a) funds in the Federal Hospital Insurance Trust Fund;

(b) funds in the Federal Supplementary Medical Insurance

Trust Fund; and
(c) funds appropriated to carry out the health care provisions
of the several titles of this Act;

in such amounts from each of the sources of funds (referred to in
subsections (a), (b), and (¢c)) as the Secretary shall deem to be fair
and equitable after taking into consideration the costs attributable
to the administration of this part with respect to each of such plans
and programs. Nothing herein shall be construed to authorize or require
any contribution by a State (or any political subdivision thereof) toward,
or as a condition of the availability for purposes of the admanistration
of this part, any of the funds described in clause (¢) of the preceding
sentence. The Secretary shall make such transfers of moneys between
the funds, referred to in clauses (a), (b) and (c¢) of the preceding
sentence, as may be appropriate to settle accounts between them in
cases where expenses properly payable from the funds described in
one such clause have been paid from funds described in another of
such clauses.

* * * * * * *
TITLE XVIII—-HEALTH INSURANCE FOR THE AGED AND
DISABLED

Parr A—Hosprral INSURANCE FOR THE AGED AND DISABLED

* * * * * * *

PAYMENT TO PROVIDERS OF SERVICES

SEc. 1815. (a) * * *
* *

* * * * *

(c) Any payment for a service, which under the provisions of this title
may be made directly to a provider of service furnishing such service, may
not be made to a person claiming such payment under an assignment,
wncluding a power of attorney (other than an assignment to a governmental
entity or establishment, or an assignment established by or pursuant to
the order of a court of competent jurisdiction from the provider of service
furnishing such service); but nothing in this subsection shall be construed
to preclude any agent, of the provider of service furnishing such service,
from receiving any such payment, if (but only if) such agent does so
pursuant to an agency agreement under which the compensation to be paid
to the agent for his services for or in connection with the billing or collec-
tion of any such payment is unrelated (directly or indirectly) to the amount
of the billing or payment (or the aggregate of similar billings or paymenis),
and is not dependent upon the actual collection of any such payment (or
the aggregate of such payments).

* * * * * * *
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ParT B—SupPPLEMENTARY MEDICAL INSURANCE BENEFITS FOR THE
AGcEp AND DISABLED

%* * * * * * *
USE OF CARRIERS FOR ADMINISTRATION OF BENEFITS
SEc. 1842. (a) * * *
* *

* * * % *

_ (b)(5) No payment under this part for a service provided to any
individual shall (except as provided in section 1870) be made to anyone
other than such individual or (pursuant to an assignment described in
subparagraph (B)(ii) of paragraph (3)) the physician or other person
who provided the service, except that payment may be made (A)
to the employer of such physician or other person if such physician or
other person is required as a condition of his employment to turn over
his fee for such service to his employer, or (B) (where the service was
provided in a hospital, clinic, or other facility)- to the facility in which
the service was provided if there is a contractual arrangement between
such physician or other person and such facility under which such
facility submits the bill for such service. Any payment for a service,
which under the provisions of the preceding sentence may be made
directly to the physician or other person furnishing such service, may
not be made to a person claiming such payment under an assignment,
wneluding a power of attorney (other than an assignment to a govern-
mental entity or establishment, or an assignment established by or pur-
suant to the order of a court of competent jurisdiction from such physician
or other person furnishing such service); but nothing in this para-
graph shall be construed to preclude an agent, of the physictan or other
person furnishing the service, from receiving any such payment, if (but
only if) such agent does so pursuant to an agency agreement under which
the compensation to be paid to the agent for has services for or in connection
with the billing or collection of any such payment is unrelated (directly or
ndirectly) to the amount of the billings or payments (or the aggregate of
simalar billings or paymenis), and is not dependent upon the actual collec-
tion of any such payment (or the aggregate of such payments).
* * * * * * *

Parr C—MiscELLANEOUS PROVISIONS

* * * * * * *

DEFINITION OF SERVICES, INSTITUTIONS, ETC.
Src. 1861, * * *

* * * * b* * »
ARRANGEMENTS FOR CERTAIN SERVICES
(W)(a) * * =
% * * * * * ]

(2) Utilization review activities conducted, in accordance with the
requirements of the program established under part B of title XI of
the Social Security Act with respect to services furnished by a hospital
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to patients insured under part A of this title or entitled to have pay-
ment made for such services under Part B of this title or under a State
plan approved under title V or XIX, by a Professional Standards
Review Organization designated for the area in which such hospital is
located shall be deemed to have been conducted pursuant to arrange-
ments between such hospital and such organization under which such
hospital is obligated to pay to such organization, as a condition of
receiving payment for hospital services so furnished under this part or
under such a State plan, such amount as is reasonably incurred and
requested (as determined under regulations of the Secretary) by such
organization in conducting such review activities with respect to serv-
ices furnished by such hospital to such patients.
* * * * * %* ®

PENALTIES

Skc. 1877. (a) Whoever—

(1) knowingly and willfully makes or causes to be made any
false statement or representation of a material fact in any appli-
cation for any benefit or payment under this title,

(2) at any time knowingly and willfully makes or causes to be
made any false statement or representation of a material fact for
use in determining rights to any such benefit or payment,

(8) having knowledge of the occurrence of any event affecting
(A) his initial or continued right to any such benefit or payment,
or (B) the initial or continued right to any such benefit or pay-
ment of any other individual in whose behalf he has applied
for or is receiving such benefit or payment, conceals or fails to
disclose such event with an intent fraudulently to secure such
benefit or payment either in a greater amount or quantity than
is due or when no such benefit or payment is authorized, or

(4) having made application to receive any such benefit or
payment for the use and benefit of another and having received it,
knowingly and willfully converts such benefit or payment or any
part thereof to a use other than for the use and benefit of such
other person, ,

shall be guilty of a [misdemeanor] felony and upon conviction thereof
shall be fined not more than [$10,000] $25,000 or imprisoned for not
more than [one year] five years, or both.

(b) Whoever furnishes or arranges for the furnishing of items or
services to an individual for which payment is or may be made under
this title and who solicits, offers, or receives any—

(1) kickback or bribe (in cash or in kind) in connection with

- the furnishing or arragnement for the furnishing of such items or

services or the making or receipt of such payment, or

(2) [rebate of any fee or charge] rebate of any fee, charge, or
portion of any payment in cash or in kind for referring any such
individual to another person for the furnishing or arrangement
for the furnishing of such items or services,

shall be guilty of a [misdemeanor] felony and upon conviction thereof
shall be fined not more than [$10,000] $25,000 or imprisoned for not
more than [one year] five years, or both.

(c) Whoever knowingly and willfully makes or causes to be made,
or induces or seeks to induce the making of, any false statement or
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representation of a material fact with respect to the conditions or
operation of any institution or facility in order that such institution
or facility may qualify (either upon initial certification or upon
recertification) as a hospital, skilled nursing facility, or home health
agency (as those terms are defined in section 1861), shall be guilty of
8 [misdemeanor] felony and upon conviction thereof shall be fined
not more than [$2,000] $25,000 or imprisoned for not more than
[6 months] five years, or both.

* * * * * * *

TITLE XIX—GRANTS TO STATES FOR MEDICAL ASSIST-
ANCE PROGRAMS

* * * * * * *

STATE PLANS FOR MEDICAL ASSISTANCE

Sgc. 1902. (a) * * *
%* * % %* * * *

(32) provide that (A) no payment under the plan for any care or
service provided to an individual by a physician, dentist, or other
individual practitioner shall be made to anyone other than such
individual or such physician, dentist, or practitioner, except that
payment may be made [(A)] (7) to the employer of such physician,
dentist, or practitioner if such physician, dentist, or practitioner
is required as a condition of his employment to turn over his fee for
such care or service to his employer, or [(B)] (it) (where the care or
service was provided in a hospital, clinic, or other facility) to the
facility in which the care or service was provided if there is a con-
tractual arrangement between such physician, dentist, or practitioner
and such facility under which such facility submits the bill for such
care or service, and (B) any payment for a service, which may be made
directly to the physician or other person furnishing such service, may not
be made to @ person claiming such payment under an assignment, including
a power of attorney (other than an assignment to a governmental entity or
establishment, or an assigninent established by or pursuant to the order of a
court of competent jursdiction from such physician or other person
Surnishing such service); but nothing in this paragraph shall be construed
to preclude any agent, of the physician or other person furnishing the
service, from recetving any such payment, if (but only if) such agent does
so pursuant to an agency agreement under which the compensation to be
pard to the agent for his services for or in connection with the billing

andjor collection of any such payment is unrelated (directly or indirectly)

to the amount of the payment (or the aggregate of similar billings and/or
payments) and is not dependent upon the actual collection of any such
payment (or the aggregate of such payments);

* * * * * * *

TITLE XIX—GRANTS TO STATES FOR MEDICAL ASSIST-
ANCE PROGRAMS

* * * & * % *
Sec. 1902, (a) * * *
[ % * % * * %
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[ (g) Notwithstanding any other provisions of this title, a State plan
for medical assistance must include a consent by the State to the
exercise of the judicial power of the United States in any suit brought
against the State or a State officer by or on behalf of any provider of
services (as defined in section 1861 (u)) with respect to the application
of subsection (a)(13)(D) to services furnished under such plan after
June 30, 1975, and a waiver by the State of any immunity from such a
suit aonferred by the 11th amendment to the Constitution or other-
wise.

* & * * & %* *
SEc. 1903. (a) * * * ‘
% * * * * * *

[() Notwithstanding any other provision of this section, the
amount payable to any State under this section with respect to any
quarter beginning after December 31, 1975, shall be reduced by 10 per-
centum of the amount determined with respect to such quarter under
the preceding provisions of this section if such State is found by the
Secretary not to be in compliance with section 1902(g).]

* * * %* * * *

PENALTIES

Sec. 1909. (a) Whoever—

(1) knowingly and willfully makes or causes to be made any
false statement or representation of a material fact in any appli-
cation for any benefit or payment under a State plan approved
under this title,

(2) at any time knowingly and willfully makes or causes to
be made any false statement or representation of a material fact
for use in determining rights to such benefit or payment,

(8) having knowledge of the occurrence of any event affecting
(A) his initial or continued right to any such benefit or payment,
or (B) the initial or continued right to any such benefit or pay-
ment of any other individual in whose behalf he has applied for or
is receiving such benefit or payment, conceals or fails to disclose
such event with an intent fraudulently to secure such benefit or
payment either in a greater amount or quantity than is due or
when no such benefit or payment is authorized, or

(4) having made application to receive any such benefit or

ayment for the use and benefit of another and having received it,
owingly and willfully converts such benefit or payment or any
part thereof to a use other than for the use and benefit of such
other person,
shall be guilty of a [misdemeanor] felony and upon conviction thereof
shall be fined not more than [$10,000] $25,000 or imprisoned for not
more than [one year] five years, or both.

(b) Whoever furnishes or arranges for the furnishing of items or
services to an individual for which payment is or may be made in
whole or in part out of Federal funds under a State plan approved
under this title and who solicits, offers, or receives any— -

(1) kickback or bribe in cash or in kind in connection with the
furnishing or arrangement for the furnishing of such items or
services or the making or receipt of such payment, or
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(2) Lrebate of any fee or charge] rebate of any fee, charge, or
portion of any payment, in cash or kind, for referring any such
individual to another person for the furnishing or arrangement for
the furnishing of such items or services shall be guilty of a [mis-
demeanor] felony and upon conviction thereof shall be fined not
more than [$10,000] $25,000 or imprisoned for not more than
Lone year] five years, or both.

(¢) Whoever knowingly and willfully makes or causes to be made,
or induces or seeks to induce the making of, any false statement or
a presentation of a material fact with respect to the conditions or
operation of any institution or facility in order that such institution
or facility may qualify (either upon initial certification or upon re-
certification) as a hospital, skilled nursing facility, intermediate care
facility, or home health agency (as those terms are employed in this
title) shall be guilty of a [ misdemeanor] felony and upon conviction
thereof shall be fined not more than [$2,000] $25,000 or imprisoned
for not more than [6 months] § years, or both.

* . * * * * * *

O
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H. R. 12961

Rinety-fourth Congress of the Wnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January;
one thousand nine hundred and seventy-six

An Act

To amend the Social Security Act to repeal the requirement that a State’s plan
for medical assistance under title XIX of such Act include a provision giving
consent of the State to certain suits brought with respect to payment for
inpatient hospital services.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That subsection (g)
of section 1902 of the Social Security Act and subsection (1) of section
1903 of such Act are repealed.

Skc. 2. The amendments made by the first section shall take effect
as of January 1, 1976.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.





