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The Civil Service Commission estimates that the early retire-
ment benefits in H.R. 5465 would increase the unfunded liability
of the Civil Service Retirement Fund by $136 million. Added
budget outlays are estimated at $2.9 million in fiscal year
1977, rising to $19.9 million in fiscal year 1981.

H.R. 5465 was passed in both Houses by voice vote despite
very strong Administration opposition to its preferential
benefits. Similar bills were sponsored or co-sponsored in
the Senate by Senators Stevens, Domenici, and Montoya, and
in the House by Representatives Steed, Runnels, and Pressler.

Additional discussion of the provisions of the enrolled bill
is provided in OMB's enrolled bill report at Tab A.

Arguments for Approval

-- Indians regard H.R. 5465 as a step towards Indian
self-determination.

- The new court-legislative policy of absolute preference
for Indians warrants liberalized retirement benefits
for non-Indian employees.

-- Congress was not convinced that the efforts of the
Bureau of Indian Affairs and the Indian Health
Service to place affected employees in other jobs
were sufficient.

Arguments for Disapproval

-— The non-Indian employees are not in danger of losing
their jobs.

- The retirement system is not an appropriate means of
solving a personnel management problem.

-- The annuity formula in the bill is discriminatory, in
that it would provide eligible non-Indian employees
more liberal benefits than those provided to any other
Federal employee.

- The policy implicit in H.R. 5465 is that of "buying
out" those adversely affected by the Indian preference.
This could provide an unwanted precedent in the
sensitive area of equal opportunity.



Agency Recommendations

OMB, the Department of the Interior, the Department of
Health, Education and Welfare and the Civil Service
Commission recommend disapproval of H.R. 5465.

Staff Recommendations

Brad Patterson (White House liaison with Indians) and
Counsel's Office (Kilberg) recommend disapproval of the
enrolled bill.

Max Friedersdorf recommends approval of the enrolled
bill: "Veto cannot be sustained. 1In addition, Senator
Ted Stevens (R-Alaska) is the prime sponsor of this
bill. He strongly recommends it be signed, saying it
only affects about 200 employees."

I recommend disapproval because passage would represent
a very poor precedent for solving personnel problems
(with potential impact on affirmative action efforts)
and would provide benefits to a small group of employees
which exceed those provided to any other Federal
employee.

Decision

Sign H.R. 5465 (Tab B) without issuing a signing
statement.

Approve

Disapprove H.R. 5465 and sign veto message which has
been cleared by the White House Editorial Office (Smith)
at Tab C.

Approve
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

SEP 19 1976

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill H.R. 5465 - Special retirement
benefits for non-Indian employees of the
Bureau of Indian Affairs and the Indian
Health Service
Sponsor - Rep. Henderson (D) North Carolina

Last Day for Action

September 24, 1976 - Friday

Agency Recommendations

Office of Management and Budget Disapproval (Veto message
. attached)

Department of the Interior Disapproval (Veto message
attached)

Department of Health, Education, Disapproval (Veto message
and Welfare attached)

Civil Service Commission Disapproval (Veto messages
attached)

Discussion

Under the Indian Reorganization Act of 1934, American
Indians have long been given preference in initial appoint-
ment to jobs in BIA and IHS. As a result of decisions in
1974 by the U.S. Supreme Court and the Court of Appeals

for the District of Columbia, preference under the 1934

Act is now also applied in transfers, promotions, and re-
assignments, where at least minimally qualified Indian
employees are applicants for consideration. The effect of
the new policy mandated by the courts is to somewhat limit
career opportunities in BIA and IHS for non-Indian employees.

The primary purpose of H.R. 5465 is to offset the career
disadvantages for the non-Indian employees of these two
agencies. To accomplish this purpose, the bill would provide
optional early retirement for those non-Indian employees who
\, have twice been passed over for promotion, transfer, or

% reassignment as a result of Indian preference. These employ-
1 ees could exercise this option up to December 31, 1985,

>/ (a) at any age after 25 years of any type of Federal service,

\i\‘“ﬁ/;/ or (b) at age 50 with 20 years of such service, provided they
) have been continuously employed in BIA or IHS since the date
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of the 1974 Supreme Court decision and they are not eligible
for regular retirement.

The annuities of such employees would be computed under a
more liberal formula than that provided most other Federal
employees. Federal employees generally may retire volun-
tarily at age 55 with 30 years of service, or at age 60
with 20 years, with annuities computed at 1 1/2% of "high-3"
average salary for the first 5 years, at 1 3/4% for the
next 5 years, with a maximum 2% multiplier used for years
over 10. Employees involuntarily separated with 25 years
of service at any age, or with 20 years of service at age
50, may retire with annuities computed under the regular
formula, but reduced by 2% a year for each year under age 55.

Under H.R. 5465, annuities of eligible non-Indian employees
would be computed at 2 1/2% of their "high-3" average salary
for the first 20 years of service, and at 2% for years over
20, without the customary reduction for retiring before age
55. Non-Indian employees already retired since the 1974
decision would be entitled, on the date of enactment of

the bill, to have their annuities recomputed under the more
favorable formula.

It is estimated that by 1986, when the special retirement
benefit would terminate, approximately 1,484 non-Indian
employees in BIA and 600 in IHS would be eligible for early
retirement under the enrolled bill. Approximately 2,500
non-Indian employees in BIA and 3,340 in IHS would not
qualify, for a variety of reasons.

The Civil Service Commission (CSC) estimates that the early
retirement benefits in H.R. 5465 would increase the un-
funded liability of the Civil Service Retirement Fund by

$136 million, which would have to be amortized in 30 equal
payments of approximately $8.4 million. Added budget outlays
are estimated at $2.9 million in fiscal year 1977, rising

to $19.9 million in fiscal year 1981.

H.R. 5465 was passed in both Houses by voice vote despite
very strong Administration opposition to its preferential
benefits. As enrolled, it is a modified version of bills
originally sponsored and supported in both the Senate and
House by Members with strong Indian constituencies. Bills
were sponsored or co-sponsored in the Senate by Senators
Stevens, Domenici, and Montoya, and in the House by
Representatives Steed, Runnels, and Pressler.
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Arguments for approval

1. The bill is regarded by Indian employees as a
step toward fuller realization of Indian self-determination
because it would increase the number of jobs available
to Indians in the Indian service agencies, as non-Indians
are given an incentive to leave. 1In view of the Indian
preference situation, the Indian employees, as gquoted in
the Senate report, bzlieve it would be a disservice to
Indians and non-Indians alike, for Indian programs to be
administered by non-Indians who may be embittered by an
employment policy that blocks normal avenues of career
progression. The bill was endorsed in testimony by the
National Congress of American Indians and by individual
Indian and non-Indian employees who would benefit from it.

2. Proponents argue that liberalized retirement
benefits for non-Indian employees are warranted by their
unique position as a result of the new policy of absolute
Indian preference. Such benefits are necessary to induce
non-Indian employees to retire early and to redress the
economic burden they incur as a result.

3. The House Committee report states that the
central issue in this legislation is the Federal Govern-
ment's "good-faith treatment" of this group of adversely
affected employees "who were given assurance at the time of
hire that they would be able to compete equally with Indians
and all other groups of employees for career advancement."

4. It can be argued that historic policy towards
Indians in this country distinguishes the case of non-
Indian employees from any other group; thus, this legis-
lation need not become a precedent for other groups of
Federal employees adversely affected by a change in Federal
personnel policy. On this point, the House committee
report states that "no other group of Federal employees
is subject to such legally sanctioned discrimination." The
contention is that the "dramatic" effect of the Supreme
Court decision that recognizes the obligation to Indians
as supervening the requirements of equal opportunity in
promotion, transfer, and other personnel actions, comes
after years of dedicated service by many non-Indian employees
who do not question the propriety of Indian preference,
and who have devoted their lives and careers to Indians.

5. The Committee reports recognize that both agencies
are making special efforts to place the affected employees
in other jobs, but the members were not convinced that
these efforts are sufficient.
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Arguments against approval

1. The retirement system is not an appropriate means
of solving what is a personnel management problem. Not
only would the lack of long-term promotion ladders for
non-Indian employees become a charge against the retirement
fund, borne by all participants, but the proposed highly
preferential annuity formula might well encourage employees
to continue working in BIA and IHS in order to enhance
their retirement annuities between now and 1986.

2. Interior, HEW, and CSC all believe that the present
situation facing the non-Indian employees does not justify
the liberalized retirement benefits in the enrolled bill.
These employees are not in danger of losing their jobs.
Both Departments have special non-Indian placement programs
available to find suitable jobs elsewhere in the Departments
for those in BIA and IHS who are adversely affected by
Indian preference. CSC is also offering counseling and
placement assistance. It is not unlikely, however, that
many non-Indian employees have resisted these outplace-
ment efforts in anticipation of enactment of preferential
retirement benefit legislation, which was first introduced
in the 93rd Congress.

3. The annuity formula for eligible non-Indians under
the bill is discriminatory in that it would provide more
liberal benefits than those provided to any other group of
Federal employees. These benefits would be even more
favorable than those provided law enforcement and firefighter
employees, who have to complete more than 20 years of work
specifically in those professions before they are entitled
to the same formula. Under H.R. 5465, non-Indian employees
need complete only 1l years' Indian agency service (only
2 if retired prior to enactment but after the 1974 Supreme
Court decision), a period a good deal less than a full
career.

4. The bill's preferential annuity formula would
also have inequitable effects within the Indian agencies
themselves. On the basis that their long-term opportunity
for advancement may be limited in BIA and IHS, eligible
non-Indian employees would receive larger annuities than
those Indian and non-Indian employees of BIA and IHS who
meet the same age and service conditions but who actually
lose their jobs as a result of reductions in force, and have
to retire on the less liberal involuntary separation formula.
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A further inequity would be produced because non-Indian
employees in technical and managerial positions for

which qualified Indians are not available would not be
displaced by Indian preference and would therefore not

be able to take advantage of the enrolled bill's special
retirement benefits. For example, despite the most
diligent recruitment efforts, there are inadequate numbers
of Indian candidates for positions in such career fields
as medicine and nursing, teaching, social work, forestry,
engineering, personnel and financial management. Non-
Indian employees in such positions would be able to complete
full careers with BIA and IHS and yet would receive
proportionately smaller annuities for longer service than
would non-Indians eligible under the bill.

5. The policy implicit in H.R. 5465 is that of
"buying out" those adversely affected by Indian preference.
Such an approach to the sensitive issue of equal opportunity
would appear to be undesirable as a matter of public policy,
and can be expected to lead to demands by other groups of
employees for similar windfall benefits whenever their
promotional opportunities are limited for whatever reason.
Support of this bill by Indians and non-Indian employees
should not obscure the fact that such a policy could be
extremely divisive and controversial if others claiming
discrimination as a result of statutory and judicial
recognition of special obligations towards veterans,
minorities, women, etc., were to demand special treatment
in the form of compensation.

Recommendations

All the concerned agencies--Interior, HEW, and CSC--recommend
that you veto H.R. 5465, and have attached veto messages to
their views letters for your consideration.

In addition to the points noted above, CSC states that

there would be great difficulty in administering in a
reasonable and fair way the requirement that an employee
demonstrate that he or she has twice been passed over for
promotion, transfer, or reassignment. Making this
determination with any degree of accuracy for the already-
retired, covered retroactively by the bill, would be impossible
in CSC's view. CSC concludes that adequate justification
does not exist for the Government to assume the cost of the
benefits provided in H.R. 5465.
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HEW, in summary, believes that "the bill would impose an
excessive financial burden on the Federal Government in
relation to a personnel problem with which we are able to
deal without the expenditure of additional funds."

Interior concludes that "H.R. 5465 does not provide a

viable solution to the problems created by Indian preference,
nor an acceptable alternative to the Departmental Career
Placement Assistance Program, and its potential effect could
be an inequitable one."

On balance, we believe the arguments for veto outweigh those
for approval. We have prepared a draft veto message, which
is a revision and consolidation of the messages proposed by
the agencies.

James T. Lynn
Director

Enclosures
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UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON, D.C. 20415

CHAIRMAN

September 15, 1976

Honorable James T. Lynn

Director, Office of Management and Budget
Executive Office of the President
Washington, D. C. 20503

Attention: Assistant Director for
Legislative Reference

Dear Mr. Lynn:

This is in reply to your request for the Commission's views on enrolled
bill H.R. 5465, "To provide additional retirement benefits for certain
employees of the Bureau of Indian Affairs and the Indian Health Service
who are not entitled to Indian preference, to provide greater opportu-
nity for advancement and employment of Indians, and for other purposes.”

H.R. 5465, if enacted, would provide optional retirement after 25 years

of service (not necessarily with BIA or IHS) or after attaimment of age

50 and completion of 20 years of service for those non-Indian employees

of BIA and IHS who have been continuously employed by that agency since
June 17, 1974, who will complete such years of service before December 31,
1985, and who have been passed over on at least two occasions for pro-
motion, transfer, or reassigmment to a position representing career
advancement because of the granting of preference to Indians in promo-
tions or other personnel actions. The bill provides that the annuities

of these employees will be computed at 2 1/2 percent of average pay multi-
plied by the first 20 years of total service plus 2 percent of average pay
multiplied by all years of service in excess of 20 years (with no reduction
for age.)

In other words, those qualified non-Indian employees (who in certain cases
may still be in their early forties) would have the opportunity to retire

with an annuity equal to that of most Federal employees retiring at age 60
or over with approximately 27 years of service.

The Commission recommends that the President veto H.R. 5465, ;4:‘¥ LORN
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The Commission does not believe the present situation justifies grant-
ing such liberalized retirement benefits to non-Indian employees of

BIA and IHS. The special 2 1/2-2% computation formula would, in effect,
be a reward for non~Indians who elect to remain employed by the IHS or
BIA until December 31, 1985 --—~ the cutoff date in the bill. Enactment,
in our view, would not encourage BIA and IHS non~Indian employees to
retire earlier than they otherwise would but would, instead, encourage
them to continue working to enhance their retirement annuity computation
at such time as they voluntarily decide to retire.

These individuals are not in any danger of losing their jobs. While
promotional opportunities are somewhat restricted, they are still avail~
able. In a recent check with BIA and TIHS, both agencies stated that
qualified non-Indians are still being hired and promoted to jobs in
occupations where no qualified Indians apply. In addition, non-Indians
have the option of requesting a change to different positions either with-
in their respective agencies or to other agencies. In fact, both
agencies have set up outplacement assistance plans to help non-Indians
who want other jobs. The Commission's area offices have also offered
counseling and placement assistance to non-Indians when appropriate.

The Commission is very concerned that this type of legislation would set
a precedent for other employees who find their promotional opportunities
limited for whatever reasons to request similar liberalized retirements.

We are particularly concerned with proposed subsection (g)(5) of section
8336 of title 5. This subsection provides for a non-Indian employee to
be eligible for an annuity if he demonstrates "to the satisfaction of
the Commission that he has been passed over on at least two occasions
for promotion, transfer, or reassignment to a position representing
career advancement because of section 12 of the Act of June 18, 1934

(48 Stat. 986) or any other provision of law granting a preference

to Indians in promotions and other personnel actions." This criterion
is so vague that it would be extremely difficult to administer in a
reasonable and fair way. For any promotion action more candidates are
considered than could possibly be selected. Normally three to five
eligibles are referred to the selecting official under competitive pro-
cedures, In a case where a minimally qualified Indian is selected, it
is totally inaccurate to say the remaining candidates were 'passed over"
since only one vacancy existed. The provisions of this subsection would
encourage non-Indians to apply for vacancies for which they are minimally
qualified and claim they were '"passed over'" so they would be eligible for
liberal retirement benefits. Such a claim could not be substantiated--
the most any eligible could prove is that he was one of the competitive
eligibles considered for a vacancy. In addition, it would be difficult
to determine who had been '"passed over on at least two occasions for
promotion, transfer, or reassignment to a position representing career
advancement..." (Transfers are made only between Federal agencies, not
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within an agency, so this appears to be a misnomer.) As far as reassign-
ments within an agency, many of these are at the discretion of manage-
ment and do not require use of internal competitive promotion procedures.
Reassignments do not necessarily lead to promotions, but might enhance
an individual's chance for promotion at a later date.

The bill also provides for the liberalized retirements to be available
for qualified non-Indians on a retroactive as well as a prospective basis.
We see no way this could be applied fairly in a retroactive way. Since
Indian preference has not been a discretionary matter but a mandatory
requirement, the Indian agencies have not ranked non-Indians if Indians
appeared on a promotion certificate. It would be impossible to recon-
struct previously issued certificates with any degree of accuracy.
Further, we believe that if a liberal view of "passed over' were adopted
for actions from June 17, 1974, through October 1, 1976, it would be
inconsistent to prospectively require a more restrictive approach for
the period from October 1, 1976, through December 31, 1985.

If H.R. 5465 is enacted, we estimate that the unfunded 1liability of the
Civil Service Retirement System would be increased by approximately $136
million which would be amortized in 30 equal annual installments of $8.4
million.

To summarize, in addition to the administrative difficulties involved,
H.R. 5465, would offer windfall benefits to a select group of non-Indian
employees of BIA and IHS whose promotional opportunities are somewhat
limited but who are in no danger of losing their jobs. Enactment of such
windfall benefits can be expected to lead to demands by other groups of
employees in other agencies---for extension of similar benefits to them—
selves-—-whenever their promotional opportunities are limited for what-
ever reason. Adequate justification simply does not exist for the
Government to assume the cost of extending such benefits.

For all of the above reasons, the Commission strongly recommends that
the President veto the enrolled enactment.

By direction of the Commission.

tncerely yours, I
Chairman |(?y ‘A”;

o
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TO THE HOUSE OF REPRESENTATIVES

I am returning without my approval, H.R. 5465, a bill which would
liberalize retirement benefits for certain employees of the Bureau of
Indian Affairs and the Indian Health Service.

The employees who would be affected by the bill are not in danger
of losing their jobs. While their promotional opportunities may be
somewhat limited, they have not been limited to an extent which would
justify the liberalized retirement benefits proposed by H.R. 5465.

The average Federal employee would be required to work approximately
27 years and attain age 60 to be entitled to retirement benefits
comparable to those proposed by H.R. 5465 after only 20 years of
service and attainment of age 50.

In addition, affected persons have the option of requesting a
change to different positions either within their respective agencies,
or to other agencies. I see no justification for the Government to
assume the cost of providing, for this select group of employees,
retirement benefits which are excessively more liberal than those
available to Federal employees generally.

Accordingly, 1 am unable to approve H.R. 5465.

The White House



United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

SEP 161976

Dear Mr. Lynn:

This responds to your request for the views of this Department on
enrolled bill H.R. 5465, "To provide additional retirement benefits
for certain employees of the Bureau of Indian Affairs and the Indian
Health Service who are not entitled to Indian preference, to provide
greater opportunity for advancement and employment of Indians,

and for other purposes."

We recommend that the President veto the enrolled bill.

Enrolled bill H.R. 5465, concerns the situation of those civil
service employees of the Bureau of Indian Affairs and Indian Health
Service who are not eligible for "Indian preference" in promotions,
lateral transfers, and reassignments within those agencies. The
enrolled bill proposes relief by authorizing special treatment
designed to encourage non-Indian preference employees to leave the
BIA and to aid in their departure.

Under H.R. 5465, a non-Indian preference employee of the BIA or

IHS separated from the service after June 17, 1974, is entitled to
retire on an immediate annuity at any time until December 31, 1985,
if he: (1) has completed 25 years of service at any age or 20 years
of service at age 50; (2) has been continuously employed with the
BIA or THS since June 17, 1974; (3) is not otherwise entitled to

full retirement benefits; and (4) can demonstrate to the satisfaction
of the U.S. Civil Service Cammission that he has been passed over

at least twice for promotion, transfer, or reassignment to a position
representing career advancement because of Indian preference.

An employee who meets these requirements is entitled to an annuity
camputed at 2.5% of his average pay for the first 20 years of
service plus 2% of his average pay for all service thereafter. No
provision is made for reducing the annuity of an employee if he is
under age 55 at the time of retirement, a requirement of the present
early retirement law.

CONSERVE
AMERICA'S £
ENERGY , g

Save Energy and You Serve America!




The bill appears to be based upon the theory that the United States
Court of Appeals for the District of Colunbia and the Supreme

Court decisions of 1974, which established absolute Indian preference
in BIA and IHS employment, caught these "eligible employees" in
mid-career and left them with little opportunity for advancement

in those agencies.

The Department presently operates a Departmental Career Placement
Assistance Program (DCPA), specifically implemented in response

to this situation, and we believe that this available administrative
solution is the most viable approach.

Background

The provision upon which the current Indian preference requirements
are based is section 12 of the Indian Reorganization Act of 1934

(48 stat. 986; 25 U.S.C. 472). In addition, the BIA now encourages
tribes to contract for control and operation of most BIA reservation
level activities and the January 1975 enactment of section 102 of
the Indian Self-Determination Act (88 Stat. 2206; 25 U.S.C.S. 450f)
directs the contracting of most BIA activities "upon the request

of any Indian tribe".

Two recent court decisions have upheld the validity of section 12
of the Indian Reorganization Act, and its application to initial
hires, pramotions, transfers and reassignments. They were Freeman
v. Morton, 499 F. 2d 494 (D.C. Cir. 1974) and Morton v. Mancari
(417 U.S. 535, 1974).

Departmental Career Placement Assistance Program

This Department is aware that the Freeman and Mancari decisions

and the implementation of the Indian Self-Determination Act will,

in many cases, have an adverse impact upon both non-Indian and
Indian employees of the BIA. The Department is committeed to provid—
ing placement assistance to those Indian and non-Indian employees of
the BIA whose jobs or opportunities have been foreclosed by either
Indian preference or the Department's Indian Self-Determination
policy, and has formulated a program to provide such assistance.

This program became fully operational in December, 1975. To date,
147 persons have applied from the BIA, and 10 have been placed.

This program assists BIA employees with placement within other
bureaus in the Department, and with locating reassigmments in other
Federal agencies.

Within the Department, first priority placement assistance is
given to competitive career and career-conditional BIA employees
when: (1) there is a reduction in force and there are no o;;portlmiti_e*gy -



for reassignment within the BIA; (2) an act:.vmty or function is being
contracted by a tribe and the employee s position is being abolished;
and (3) it is imperative to reassign an employee because of certain
hardships such as ill-health, or other compelling circumstances.

One position offer would be made to employees under the mandatory
placement provisions.

Secondary priority placement assistance is afforded to campetitive
career and career-oonditional BIA employees who can demonstrate
that they no longer have an opportunity for career advancement in
the Bureau because of Indian preference regulations.

The present early retirement law

Under 5 U.S.C. 8336(d) (1) an employee with 20 years of service
at age 50 or with 25 years of service at any age is entitled to
retire on an immediate annuity if his job is abolished. This
provision applies to any eligible employee of the BIA.

Under 5 U.S.C. 8336(d) (2) an employee may voluntarily retire

with an immediate annuity if, upon application of his agency to
the Civil Service Commission, the Commission determines that such
agency has a "major" reduction-in-force (RIF). The agency could
then authorize, during a time period prescribed by the Commission,
the employee's retirement if he meets the requisite age and
service qualifications (same as 8336(d) (1}).

The annuity formula for employees who retire under 5 U.S.C. 8336(d),
determined by 5 U.S.C. 8339(h), reduces annuities by 1/6 of 1% for
each month the employee is under age 55.

In 1973, 1974 and 1975 the BIA received determinations of major
RFs from the Civil Service Comission under 5 U.S.C. 8336(d) (2).

In 1973, 22 BIA employees chose early retirement; 26 employees
chose it in 1974; and 167 employees voluntarily retired in 1975.
Those who chose to retire were both Indian and non-Indian employees.

The effect of Indian preference and the Indian Self-Determination
Act

Not all non-Indian employees of the Bureau of Indian Affairs
have been adversely affected by Indian preference as interpreted
by recent court decisions. In fact, many non-Indian employees

in a number of occupations have had and continue to have remark— r "“}

ably successful careers within the Bureau.

In many career fields (such as Forestry, Engineering, Social Work,
Teaching, Personnel Management, and Financial Management) there
are not adequate numbers of Indian candidates to £ill the large



number of entry level vacancies which exist at any given time in
the Bureau. In such fields, Indian preference creates no impedi-
ment to non-Indian employees for pramotion to the journeyman level
of these occupations. This is true, for example, in teaching
vhere 75 percent of vacancies each year are filled by non-Indian
employees despite concerted and vigorous attempts to recruit
qualified Indians.

However, the effects of Indian preference in sane occupations
become more apparent above the journeyman levels. Competition
for such positions is intense and no Federal employee is offered
any guarantee of promotion to supervisory or managerial positions.
Nonetheless, even above the journeyman level same promotional
opportunities continue to exist for non-Indian employees.

While it is the policy of the Department of the Interior and the
Bureau of Indian Affairs to recruit, develop, and utilize qualified
Indians to the maximum extent possible, that policy has never pre-
cluded the utilization and advancement of non~Indian employees.

The potential impact of H.R. 5465 on the BIA

There are 4,267 permanent employees of the BIA who are without
Indian preference, as of June, 1976 rosters. This excludes persons
hired or re~hired since June, 1974. 1,375 are now eligible for
reqular retirement, or will became so before they become eligible
for retirement under H.R. 5465. 1,261 do not became eligible for
either reqular or early retirement by the end of 1985. Therefore,
1,631 are potential beneficiaries under the bill in that they can
meet the service and age requirements of H.R. 5465. Their average
grade level is 10.5. We would note that this analysis is based on
Indian preference as it stands in the current BIA records. However,
pursuant to the consent decree signed on April 12, 1976, by the

U.S. District Court Judge in Whiting v. United States, Civ. No.
75-3007 (D. S. Dak.), the regulations governing Indian preference
are being revised and expanded by the BIA beyond the present 1/4
blood degree requirement to conform to the statutory definition

of "Indian" as established by section 19 of the Indian Reorganization
Act (25 U.S.C. 479). The general effect will be to increase the
number of employees eligible for Indian preference, and we estimate
that employees eligible for retirement under H.R. 5465 would be
correspondingly decreased by about 9%.

We estimate that the total potential for additional retirement TR
payments amounts to approximately $108 million. This estimate ST
includes the additional retirement payments made under the bill /7
as compared to payments these persons would receive under regular '~ ks
retirement, plus payments lost to the Retirement Fund by these R v/
earlier retirements. e



The percentage of the salary paid at retirement under H.R. 5465

is 2.5% for the first 20 years and 2% thereafter. The percentage

of salary paid at regular retirement is 1.5% for the first five years,
1.75% for the second five years, and 2% thereafter.

Recamendation

This Department is cammitted to our assistance program which provides
placement assistance to those Indian and non-Indian enployees of

the BIA whose jobs or opportunities have been foreclosed by either
Indian preference or the operation of P.L.93-638. In our judgment,
our program will meet the objectives of H.R. 5465.

Further, the potential effect of H.R. 5465 is an inequitable one.
An Indian preference employee whose job is adversely affected by a
reduction-in-force or the implementation of Public Law 93-638 could
only qualify for early retirement at the present reduced benefits,
while a non-Indian preference employee in the identical situation
would take advantage of the liberal benefits under H.R. 5465. Our
assistance program was specifically designed to avoid any unequal
treatment of this sort.

The present situation in the BIA does not justify the liberal
retirement benefits contemplated by the enrolled bill which far
surpass the benefits available to other Federal employees, and
we cannot support such a provision. BIA employees who wish to
retire early under 5 U.S.C. 8336 should be subject to the same
annuity formula as all other employees who retire pursuant to
that provision.

Further, employees of the BIA who are adversely affected by the
contracting requirement of P.L. 93-638 may retire pursuant to
the provisions of 5 U.S.C. 8336(d).

As enrolled, H.R. 5465 does not provide a viable solution to the
problems created by Indian preference, nor an acceptable alternative
to the Departmental Career Placement Assistance Program, and its
potential effect could be an inequitable one. Accordingly, we
reconmend that the President veto the enrolled bill.

Si ely yourﬁ )
Y. Y-

Kssistant sedretary of the Interior

Honorable James T. Lynn Pt

Director, Office of TR
Management and Budget o A

Washington, D.C. 20503 o s



DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE

SEP 17 1978

The Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D. C. 20503

Dear Mr. Lynn:

This is in response to your request for a report on H.R. 5465,
an enrolled bill "To provide additional retirement benefits
for certain employees of the Bureau of Indian Affairs and

the Indian Health Service who are not entitled to Indian
preference, to provide greater opportunity for advancement
and employment of Indians, and for other purposes."

We recommend that the President return the enrolled bill to
Congress without his approval, because the bill would impose
an excessive financial burden on the Federal government

in relation to a personnel problem with which we are able

to deal without the expenditure of additional funds.

The enrolled bill would provide for payment, under certain
conditions, of an immediate annuity to non-Indian employees
of the Indian Health Service (IHS) or of the Interior
Department's Bureau of Indian Affairs (BIA) who retire before
1986. An employee would be eligible for the special annuity
provided by the enrolled bill if he--

(1) has been continuously employed by the IHS or the
BIA since June 17, 1974 (when the Supreme Court upheld the
legal validity of giving Indian personnel preference in
promotion over non-Indians),

(2) is not otherwise entitled to an immediate annuity
under the law,

(3) has been twice passed over for promotion or transfer
because of a preference given to an Indian, and

,://; E—r{b\'\
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The Honorable James T. Lynn 2

(4) has completed 25 years of Federal service or has
reached 50 years of age and has completed 20 years of services;
the usual requirement for an immediate annuity is 30 years
of service after reaching 55 years of age, or 20 years of
service after reaching 60 years of age.

The annuity would be computed at the rate of 2-1/2 percent of
an employee's average pay for each of the first 20 years of
service and 2 percent for each additional year:; the usual
computation is 1-1/2 percent of an employee's average pay

for each of the first 5 years of service, 1-3/4 percent for
each of the next 5 years, and 2 percent for each additional
year.

The Congressional Budget Office estimates that enactment of
this bill would increase the unfunded liability of the Civil
Service Retirement System by $136 million. An annual
appropriation of $8.4 million over the next 30 years would

be needed to amortize this liability. We estimate that
approximately 600 non-Indian employees of the TIHS would be
potentially eligible for the special benefits provided by

the enrolled bill, although we cannot say what portion of
those employees would actually meet all the criteria specified
in the bill for entitlement to the benefits.

Proponents of the enrolled bill maintain that the bill
provides in an equitable manner for a relatively small

number of Federal employees who, through no fault of their
own, are being denied normal career advancement opportunities
because of a national policy to increase the participation

of Indians in programs which most directly affect the welfare
of Indians themselves.

We agree that Indian preference requirements in the IHS may
have an adverse impact on some non-Indian employees, but we
feel that the enrolled bill is an overreaction to this
problem. No employee will actually lose his position due

to Indian preference requirements; these requirements apply
only to promotions or transfers. Further, the IHS will have
a continuing need for a great variety of professional and
paraprofessional staff members over the next few years. The
Indian population will include some, but not all, of the



The Honorable James T. Lynn 3

persons with the skills needed to fully staff the IHS.
Non-Indian personnel will continue to be needed. Finally,
within the next month this Department intends to
implement an administrative mechanism to provide priority
outplacement assistance to those non-Indian employees of
the IHS whose career opportunities are adversely affected
by the application of the Indian preference requirements.

We feel that the enrolled bill is an excessive reaction to

a problem with which we intend to deal administratively.

We therefore recommend that the President return the enrolled
bill to Congress without his signature. A draft veto

message is enclosed.

Sincerely,
e
k ec ary
Enclosure

SRR,
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

SEP 19 1975

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill H.R. 5465 - Special retirement
benefits for non-Indian employees of the
Bureau of Indian Affairs and the Indian
Health Service
. Sponsor - Rep. Henderson (D) North Carolina

Last Day for Action

September 24, 1976 - Friday

Agency Recommendations

Office of Management and Budg-=t Disapproval (Veto message
attached)
Department of the Interior Disapproval (Veto message
attached)
Department of Health, Education, Disapproval (Veto message
and Welfare attached)
Civil Service Commission Disapproval (Veto messages
attached)
Discussion

Under the Indian Reorganlzatlon Act of 1934, American e

Indians have 1ong been given preference in 1n1t1al app01ng~c\&50“\
ment to jobs in BIA and IHS. As a result of decisions in/« &
1974 by the U.S. Supreme Court and the Court of Appeals {; §
for the District of Columbia, preference under the 1934 \: y
Act is now also applied in transfers, promotions, and re- pd
assignments, where at least minimally qualified Indian i
employees are applicants for consideration. The effect of
the new policy mandated by the courts is to somewhat limit

career opportunities in BIA and IHS for non-Indian employees.

The primary purpose of H.R. 5465 is to offset the career
disadvantages for the non-Indian employees of these two
agencies. To accomplish this purpose, the bill would provide
optional early retirement for those non-Indian employees who
have twice been passed over for promotion, transfer, or
reassignment as a result of Indian preference. These employ-
ees could exercise this option up to December 31, 1985,

(a) at any age after 25 years of any type of Federal service,
or (b) at age 50 with 20 years of such service, provided they
have been continuously employed in BIA or IHS since the date
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of the 1974 Supreme Court decision and they are not eligible
for regular retirement.

The annuities of such employees would be computed under a
more liberal formula than that provided most other Federal
employees. Federal employees generally may retire volun-
tarily at age 55 with 30 years of service, or at age 60
with 20 years, with annuities computed at 1 1/2% of "high-3"
average salary for the first 5 years, at 1 3/4% for the
next 5 years, with a maximum 2% multiplier used for years
over 10. Employees involuntarily separated with 25 years
of service at any age, or with 20 years of service at age
50, may retire with annuities computed under the regular
formula, but reduced by 2% a year for each year under age 55.

Under H.R. 5465, annuities of eligible non-Indian employees
would be computed at 2 1/2% of their "high-3" average salary
for the first 20 years of service, and at 2% for years over
20, without the customary reduction for retiring before age
55. Non-Indian employees already retired since the 1974
decision would be entitled, on the date of enactment of

the bill, to have their annuities recomputed under the more
favorable formula.

It is estimated that by 1986, when the special retirement
benefit would terminate, approximately 1,484 non-Indian
employees in BIA and 600 in IHS would be eligible for early
retirement under the enrolled bill. Approximately 2,500
non-Indian employees in BIA and 3,340 in IHS would not
qualify, for a variety of reasons.

The Civil Service Commission (CSC) estimates that the early
retirement benefits in H.R. 5465 would increase the un-
funded liability of the Civil Service Retirement Fund by

$136 million, which would have to be amortized in 30 equal
payments of approximately $8.4 million. Added budget outlays
are estimated at $2.9 million in fiscal year 1977, rising

to $19.9 million in fiscal year 1981.

H.R. 5465 was passed in both Houses by voice vote despite
very strong Administration opposition to its preferential
benefits. As enrolled, it is a modified version of bills
originally sponsored and supported in both the Senate and
House by Members with strong Indian constituencies. Bills
were sponsored or co-sponsored in the Senate by Senators
Stevens, Domenici, and Montoya, and in the House by
Representatives Steed, Runnels, and Pressler.

ToblpT™,
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Arqguments for approval

1. The bill is regarded by Indian employees as a
step toward fuller realization of Indian self-determination
because it would increase the number of jobs available
to Indians in the Indian service agencies, as non-Indians
are given an incentive to leave. In view of the Indian
preference situation, the Indian employees, as quoted in
the Senate report, balieve it would be a disservice to
Indiaps and non-Indians alike, for Indian programs to be
administered by non-Indians who may be embittered by an
employment policy that blocks normal avenues of career
progression. The pill was endorsed in testimony by the
National Congress of American Indians and by individual
Indian and non-Indian employees who would benefit from it.

2. Proponents argue that liberalized retirement
benefits for non-Indian employees are warranted by their
unique position as a result of the new policy of absolute
Indian preference. Such penefits are necessary to induce
non-Indian employees to retire early and to redress the
economic burden they incur as a result.

3. The House Committee report states that the
central issue in this legislation is the Federal Govern-
ment's "good-faith treatment” of this group of adversely
affected employees "whowere given assurance at the time of
hire that they would be able to compete equally with Indians
and all other groups of employees for career advancement."

4. It can be argued that historic policy towards
Indians in this country distinguishes the case of non-
Indian employees from any other group; thus, this legis-
lation need not become a precedent for other groups of
Federal employees adversely affected by a change in Federal
personnel policy. On this point, the House committee
" report states that "no other group of Federal employees
is subject to such legally sanctioned discrimination." The
contention is that the vgramatic" effect of the Supreme
Court decision that recognizes the obligation to Indians
as supervening the requirements of equal opportunity in
promotion, transfer, and other personnel actions, comes
after years of dedicated service by many non-Indian employees
who do not question the propriety of Indian preference,
and who have devoted their lives and careers to Indians.

5. The Committee reports recognize that both agencies
are making special efforts to place the affected employees
in other jobs, but the members were not convinced that
these efforts are sufficient. ~



Arguments against approval

l. The retirement system is not an appropriate means
of solving what is a personnel management problem. Not
only would the lack of long-term promotion ladders for
non-Indian employees become a charge against the retirement
fund, borne by all participants, but the proposed highly
preferential annuity formula might well encourage employees
to continue working in BIA and IHS in order to enhance
their retirement annuities between now and 1986.

2. Interior, HEW, and CSC all believe that the present
situation facing the non-Indian employees does not justify
the liberalized retirement benefits in the enrolled bill.
These employees are not in danger of losing their jobs.
Both Departments have special non-Indian placement programs
available to find suitable jobs elsewhere in the Departments
for those in BIA and IHS who are adversely affected by
Indian preference. CSC is also offering counseling and
placement assistance. It is not unlikely, however, that
many non-Indian employees have resisted these outplace-
ment efforts in anticipation of enactment of preferential
retirement benefit legislation, which was first introduced
in the 93rd Congress.

3. The annuity formula for eligible non-Indians under
the bill is discriminatory in that it would provide more
liberal benefits than those provided to any other group of
Federal employees. These benefits would be even more
favorable than those provided law enforcement and firefighter
employees, who have to complete more than 20 years of work
specifically in those professions before they are entitled
to the same formula. Under H.R. 5465, non-Indian employees
need complete only 1l years' Indian agency service (only
2 if retired prior to enactment but after the 1974 Supreme
Court decision), a period a good deal less than a full

career.

4. The bill's preferential annuity formula would
also have inequitable effects within the Indian agencies
themselves. On the basis that their long-term opportunity
for advancement may be limited in BIA and IHS, eligible
non-Indian employees would receive larger annuities than
those Indian and non-Indian employees of BIA and IHS who
meet the same age and service conditions but who actually
lose their jobs as a result of reductions in force, and have
to retire on the less liberal involuntary separation formula.

T
i ry
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A further inequity would be produced because non-Indian
employees in technical and managerial positions for

which qualified Indians are not available would not be
displaced by Indian preference and would therefore not

be able to take advantage of the enrolled bill's special
retirement benefits. For example, despite the most
diligent recruitment efforts, there are inadequate numbers
of Indian candidates for positions in such career fields
as medicine and nursing, teaching, social work, forestry,
engineering, personnel and financial management. Non-
Indian employees in such positions would be able to complete
full careers with BIA and IHS and yet would receive
proportionately smaller annuities for longer service than
would non-Indians eligible under the bill.

5. The policy implicit in H.R. 5465 is that of
"buying out" those adversely affected by Indian preference.
Such an approach to the sensitive issue of equal opportunity
would appear to be undesirable as a matter of public policy,
and can be expected to lead to demands by other groups of
employees for similar windfall benefits whenever their
promotional opportunities are limited for whatever reason.
Support of this bill by Indians and non-Indian employees
should not obscure the fact that such a policy could be
extremely divisive and controversial if others claiming
discrimination as a result of statutory and judicial
recognition of special obligations towards veterans,
minorities, women, etc., were to demand special treatment
in the form of compensation.

Recommendations

All the concerned agencies--Interior, HEW, and CSC--recommend
that you veto H.R. 5465, and have attached veto messages to
their views letters for your consideration.

In addition to the points noted above, CSC states that

there would be great difficulty in administering in a
reasonable and fair way the requirement that an employee
demonstrate that he or she has twice been passed over for
promotion, transfer, or reassignment. Making this
determination with any degree of accuracy for the already-
retired, covered retroactively by the bill, would be impossible
in CSC's view. CSC concludes that adequate justification
does not exist for the Government to assume the cost of the
benefits provided in H.R. 5465.



6

HEW, in summary, believes that "the bill would impose an
excessive financial burden on the Federal Government in
relation to a personnel problem with which we are able to
deal without the expenditure of additional funds."

Interior concludes that "H.R. 5465 does not provide a

viable solution to the problems created by Indian preference,
nor an acceptable alternative to the Departmental Career
Placement Assistance Program, and its potential effect could
be an, inequitable one."

On balance, we believe the arguments for veto outweigh those
for approval. We have prepared a draft veto message, which
is a revision and consolidation of the messages proposed by
the agencies.

James T. Lynn
Director

Enclosures



TO THE HOUSE OF REPRESENTATIVES

I am returning, without my approval, H.R. 5465, a
bill which would provide special retirement benefits to
certain non-Indian employees of the Bureau of Indian
Affairs (BIA) and the Indian Health Service (IHS) who are
adversely affected by Indian preference requirements.

I strongly support the objective of having Indians
administer the Federal programs directly affecting them.
And I understand the concern of non-Indian employees of
these agencies about their long-term career prospects
because of Indian preference. But H.R. 5465 is the wrong
way to deal with this problem.

This bill is designed to increase employment
opportunities for Indians by providing special compensa-
tion to non-Indian employees in BIA and IHS who.retire
early. It seeks to accomplish this purpose by authorizing
payment of extraordinary retirement benefits under certain
conditions to non-Indian employees of these agencies who
retire before 1986--benefits more liberal than those
available to any other group of Federal employees under
the civil service retirement system. I believe that this
approach will result in inequities and added costs that
far exceed the problem it is attempting to solve--a
problem which is already being addressed through adminis-
trative actions by the agencies involved.

H.R. 5465 would provide windfall retirement benefits
only to a relatively small number of the non-Indian !/fix“

employees of these agencies. The Indian employees and‘&?

other non-Indian employees in these same agencies would:
not receive these benefits. The eligible employees are

not in danger of losing their jobs. Because they may face
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a limited outlook for promotion, the bill would pay these
employees costly annuities after substantially less than a
full career. Payments could be made at age 50 after only
20 years of Federal service, of which as little as 11
years need be Indian-agency service. Thei: annuities would
be equivalent to the benefits it would take the average
Federal employee until age 60 and 27 years of service to
earh.
| ?his would seriously distort and misuse the retirement
system to solve a problem of personnel management not
essentially different from that encountered in many agencies,
and for which there are far more appropriate administrative
solutions. The Departments of the Interior and Health,
Education and Welfare have established special placement
programs to help non-Indian employees who desire other jobs.
I am asking the Chairman of the Civil Service Commission
to make certain that those placement efforts are rigorously
pursued with all agencies of the Federal Government.

Further, these Departments assure me that many non-
Indian employees continue to have ample opportunity for
full careers with Indian agencies if they so desire.
Accordingly, H.R. 5465 represents an excessive, although
well-motivated, reaction to the situation. Indian pre-
ference does pose a problem in these agencies, but it can
and should be redressed without resort to costly retirement
benefits.

I am not prepared, therefore, to accept the dis-

criminatory and costly approach of H.R. 5465.

THE WHITE HOUSE L e
September , 1976



THE WHITE HOUSE

WASHINGTON

September 20, 1976

MEMORANDUM FOR THE STAFF SECRETARY

FROM: BRADLEY PATTERSON, JR

Subject: Enrolled Bill Memorandum on H.R. 5465

I concur in OMB's memorandum and in the veto action which
it proposes.

I concur in OMB's proposed veto message with two amendments:

(a) Begin the third sentence of the Message with
the words, "I am familiar with and I under-
stand...". This will help underscore to the
many anxious employees in BIA and IHS that
the President has personally noted the
arguments supporting their position.

(b) Delete from the first full paragraph on page
2 of the Message the words, "Not essentially
different from that encountered in many
agencies,". Because of the Mancari and
Freeman Court decisions, this is a unique
problem and it would unnecessarily embitter
the affected employees for the President to
tell them that their concerns are lumped in
with "personnel management” matters allegedly
common to many agencies.
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TO THE HOUSE OF REPRESENTATIVES .

I am returning, without my approval, H.R. 5465, a
bill which would provide special retirement benefits to
certain non-Indian employees of the Bureau of Indian
Affairs (BIA) and the Indian Health Service (IHS) who are
adversely affected_by Indian preference requirements.

I strongly support the objective of having Indians
administer the Federal programs directly affecting them.
And I understand the concern of non-Indian employees of
these agencies about their long-term career prospects
because of Indian preference. But H.R. 5465 is the wrong
way to deal with this problem.

| This bill is designed to increase employment
opportunities for Indians by providing special éompensa—
tion to non-Indian employees in BIA and IHS who retire
early. It seeks to accomplish this purpose by authorizing
payment of extraordinary retirement benefits under certa%fg?aﬁééx

conditions to non-Indian employees of these agencies wh%éf %)

&3 %
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re-ire before 1986--benefits more liberal than those “\\%mwf,
available to any other group of Federal employees under

the civil service retirement system. I believe that this
approach will result in inequities and added costs that

far exceed the problem it is attempting to solve--a

problem which is already being addressed through adminis-
trative actions by the agencies involved.

H.R. 5465 would provide windfall retirement benefits
only to a relatively small number of the non-Indian
employees of these agencies. The Indian employees and
other non-Indian employees in these same agencies would
not receive these benefits. The eligible employees are

not in danger of losing their jobs. Because they may face
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a limited outlook for promotion, the bill would pay these
employees costly annuities after substantially less than a
full career. Payments could be made at age 50 after only
20 years of Federal service, of which as little as 11
years need be Indian-agency service. Their annuities would
be equivalent to the pbenefits it would take the average
Federal employee until age 60 and 27 years of service to
earn.

This would seriously distort and misuse the retirement
system to solve a problem of personnel management[E;;

if%ﬂfor which there are far more appropriate administrative
solutions. The Departments of the Interior and Health,
Education and Welfare have established special placement
programs to help non-Indian employees who desire other jobs.
I am asking the Chairman of the Civil Service Commission
to make certain that those placement efforts are rigorously
pursued with all agencies of the Federal Government.

Further, these Departments assure me that many non- .
Indian employees continue to have ample opportunity for
full careers with Indian agencies if they so desire.
Accordingly, H.R. 5465 represents an excessive, although
well-motivated, reaction to the situation. Indian pre-
ference does pose a problem in these agencies, but it can
and should be redressed without resort to costly retirement
benefits.

I am not prepared, therefore, to accept the dis-

criminatory and costly approach of H.R. 5465.

THE WHITE HOUSE

September , 1976
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THE WHITE HOUSE

WASHINGTON

September 21, 1976

MEMORANDUM FOR: JIM CAVANAUGH
FROM: MAX L. FRIEDERSDORF ,M() )
SUBJECT: H.R. 5465 - Special retirement benefits for

non-Indian employees of the Bureau of Indian
Affairs and the Indian Health Service

‘%%LAAL/ - JLT“K—ﬁLJCW%&

The Office of Legislative Affairs cOnewrs with the agencié%) %%é,
that the subject bill be signed. Vide connned A
duadairad.
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THE WHITE HOUSE
WASHINGTON
September 2, 1976
MEMORANDUM FOR TH=x STAFF SECRETARY

Subject: Revised Figures in the Enrolled Bill Memo
on H.R. 5465

Senator Stevens, a sponsor of HR 5465, called
me yesterday to complain that the Civil Service Commission had
inaccurately estimated the cost figures for HR 5465. He had met
with Chairman Hampton and as a result of that, and soue BIA
refiguring, more accurate figures (BIA now tells me) should
be in that memorandum.
I explained to Ted that the memoranduq&as on the
President's desk, but promised to find out from BIA what the
accurate figures were, and to send a memorandum forward to
make sure the record was accurate.
The right figures, according to BIA, which
belong in +the Lth full paragraph on page 2, are:
a) Assuming that potential retirees would
elect to retire at thelr earliest possible
eligible moment: 107 million (instead of 136),
b) Assuming that potential retirees would wait
untlil the last possible eligible moment to

ret%re early: LO to L5 million (instead of
136).

I send this memorandum forw

commitment to Senator Stevens,

i H. Patst Jr.
cct: Dircctor Lynn Bradl@y atterson, r

Commigsioner Thompson



DRAFT VETO MESSAGE

To the House of Representatives:

I am returning without my approval H.R. 5465, an enrolled
bill which would provide special retirement benefits to certain
non-Indian employees of the Bureau of Indian Affairs (BIA),
Department of the Interior, and the Indian Health Service (IHS),
Department of Health, Education, and Welfare, who are adversely

affected by Indian preference requirements.

H.R. 5465 would provide for payment, under certain
conditions, of an immediate annuity to non-Indian employees
of the IHS or BIA who retire before 1986. An employee would be
eligible for the special annuity provided by H.R. 5465 if he--

(1) has been continuously employed by the IHS or the BIA
since June 17, 1974 (when the Supreme Court upheld the legal
validity of giving Indian personnel preference in promotion over
non-Indians),

(2) is not otherwise entitled to an immediate annuity under

the law, /g‘
(3) has been twice passed over for promotion or transfer 'ﬁ

because of a preference given to an Indian, and
(4) has completed 25 years of Federal service or has reached
50 years of age and has completed 20 years of service; the usual
requirement for an immediate annuity is 30 years of service after
reaching 55 years of age, or 20 years of service after reaching

60 years of age.



The annuity would be computed at the rate of 2-1/2 percent of
an employee's average pay for each of the first 20 years of
service and 2 percent for each additional year:; the usual
computation is 1-1/2 percent of an employee's average pay

for each of the first 5 years of service, 1-3/4 percent for
each of the next 5 years, and 2 percent for each additional

year.

The Congressional Budget Office estimates that enactment
of this bill would increase the unfunded liability of the
Civil Service Retirement System by $136 million. An annual
appropriation of $8.4 million over the next 30 years would be

heeded to amortize this liability.

Proponents of H.R. 5465 maintain that the bill
provides in an equitable manner for a relatively small number
of Federal employees who, through no fault of their own, are
being denied normal career advancement opportunities because of
a national policy to increase the participation of Indians
in programs which most directly affect the welfare of Indians

themselves.

A S N T
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I recognize that Indian preference requirements may havef
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an adverse impact on some non-Indian employees, but I believe
that H.R. 5465 is an overreaction to this problem. No

employee will actually lose his position due to Indian preference
requirements; these requirements apply only to promotions or

transfers. Further, there will be a continuing need for a great



variety of professional and paraprofessional staff members over
the next few years. This need cannot currently be fully met
solely through Indian bersonnel. Finally, the Department of

the Interior and the Department of Health, Education, and Welfare
are implementing administrative mechanisms to provide priority
outplacement assistance to those non-Indian employees whose
career opportunities are adversely affected by the application

of the Indian preference requirements.

SERALGN,



TO THE HOUSE OF REPRESENTATIVES:

I return herewith, without my approval, H.R. 5465, a bill
"To provide additional retirement benefits for certain employees of
the Bureau of Indian Affairs and the Indian Health Service who are
not entitled to Indian preference, to provide greater opportunity
for advancement and employment of Indians, and for other purposes.”

This bill authorizes special retirement benefits designed
to encourage non-Indian preference employees to leave the Bureau of
Indian Affairs and Indian Health Service, and to aid in their
departure.

The Department of the Interior recognizes that some
non-Indian BIA employees have had their careers affected by recent
court decisions on Indian preference. Further, the Department is
increasingly concerned that implementation of Public Law 93-638,
the Indian Self-Determination Act, may, in many cases, have an adverse
impact upon both Indian and non-Indian BIA employees. The Department,
and the Administration, are committed to providing placement assistance
to those BIA employees whose jobs or opportunities have been adversely
affected by Indian preference or the Indian Self-Determination Act.
The Department of the Interior is carrying out this commitment

through its Departmental Career Placement Assistance Program, specifically

implemented in response to this situation. We believe that this /{$YEEE;”
available administrative solution is the most viable approach and {i
should be tried and evaluated before any solutions are mandated by ifi

legislation. In our judgment, this program meets the objectives of
H.R. 5465.

Not all non-Indian employees of the BIA have been adversely
affected by Indian preference. Many non-Indian employees in a

number of occupations have had, and continue to have, remarkably



successful careers within the BIA, We want to encourage these
individuals to remain, and contribute their talents and skills.
Legislation such as H.R. 5465 might have the opposite effect,
particularly because the bill authorizes liberal retirement benefits
which far surpass the benefits available to other Federal employees.

For these reasons I feel that the approval of H.R. 5465

would not be desirable.

THE WHITE HOUSE

September 15, 1976






















TO THE HOUSE OF REPRESENTATIVES

I am returning, without my approval, H.R. 5465, a
bill which would provide special retirement benefits to
certain non-Indian employees of the Bureau of Indian
Affairs (BIA) and the Indian Health Service (IHS) who are
adversely affected by Indian preference requirements.

I strongly support the objective of having Indians
administer the Federal programs directly affecting them.
And I understand the concern of non-Indian employees of
these agencies about their long-term career prospects
because of Indian preference. But H.R. 5465 is the wrong
way to deal with this problem.

This bill is designed to increase employment
opportunities for Indians by providing special compensa-
tion to non-Indian employees in BIA and IHS who retire
early. It seeks to accomplish this purpose by authorizing
payment of extraordinary retirement benefits under certain
conditions to non-Indian employees of these agencies who
retire before 1986--benefits more liberal than those
available to any other group of Federal employees under
the civil service retirement system. I believe that this
approach will result in inequities and added costs that
far exceed the problem it is attempting to solve--a nfffﬁj
problem which is already being addressed through adminis{;:

trative actions by the agencies involved. T =

St

H.R. 5465 would provide windfall retirement benefits
only to a relatively small number of the non-Indian
employees of these agencies. The Indian employees and
other non-Indian employees in these same agencies would
not receive these benefits. The eligible employees are

not in danger of losing their jobs. Because they may face
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a limited outlook for promotion, the bill would pay these
employees costly annuities after substantially less than a
full career. Payments could be made at age 50 after only
20 years of Federal service, of which as little as 11
years need be Indian-agency service. Their annuities would
be equivalent to the benefits it would take the average
Federal employee until age 60 and 27 years of service to
earn.

This would seriously distort and misuse the retirement
system to solve a problem of personnel management not
essentially different from that encountered in many agencies,
and for which there are far more appropriate administrative
solutions. The Departments of the Interior and Health,
Education and Welfare have established special placement
programs to help non-Indian employees who desire other jobs.
I am asking the Chairman of the Civil Service Commission
to make certain that those placement efforts are rigorously
pursued with all agencies of the Federal Government.

Further, these Departments assure me that many non-
Indian employees continue to have ample opportunity for
full careers with Indian agencies if they so desire.
Accordingly, H.R. 5465 represents an excessive, although
well-motivated, reaction to the situation. 1Indian pre-
ference does pose a problem in these agencies, but it can
and should be redressed without resort to costly retirement
benefits.

I am not prepared, therefore, to accept the dis-

criminatory and costly approach of H.R. 5465.

THE WHITE HOUSE

September , 1976
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annuities even though they had completed sﬁbstantially
less than a full career. Payments could be madé at age 50
after only 20 years of Federal service, of which as little
as 11 years need be Indian-agency service. Their annuities
would be equivalent to the benefits it would take the
average Federal employee until age 60 and 27 years of sefvice
to earn.

This would seriously distort and misuse the retirement
.system to solve a problem of personnel mahagement for which
theré are far more appropriate administrative solutions.

The Departments of the Interior and Health, Education, and
Welfare have established special placement programs to help
non-Indian employees who desire other jobs. I am asking the
Chairman of the Civil Service Commission to make certain that
those placement efforts are rigorously pursued with all
agencies of the Federal Government.

Further, these Departments assure me that many non-Indian
employees continue to have ample opportunity for full careers
with Indian agencies if they so desire. Accordingly, H.R. 5465
represents an excessive, although well-motivated, reaction to.
the situation. Indian preference does pose a prbblem in these
agencies, but it can dnd should be redressed.without resort
to costly retirement benefits.

I am not prepared, therefore, to accept the discriminatory

and costly approach of H.R. 5465.

THE WHITE HOUSE,

September 24, 1976.






































































































September 24, 1976

Received from the White House a sealed envelope said
to contain a message from the President wherein he transmits
H.R. 5465, An Act to provide additional retirement benefits
for certain employees of the Bureau of Indian Affairs and the
Indian Health Service who are not entitled to Indian pre~
ference, to provide greater opportunity for advancement and
empléyment of Indians, and for other purposes, and a veto

message thereon.
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