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\ Yg@ \.\ THE WHITE HOUSE ACTION

WASHINGTON
September 10, 1976

@/JMEMORANDUM FOR THE PRESIDENT

FROM: JIM CANNO L .

SUBJECT: Enrolled 11 H.R. 3884
w National Emergencies Act
(&. This is to present for your action H.R. 3884, a bill which
X
)
a\ :

LAST DAY: September 14

would terminate certain authorities with respect to national
emergencies, and would provide for orderly implementation
and termination of future national emergencies.

BACKGROUND

H.R. 3884 would reform the numerous existing statutes which
have resulted from the numerous states of emergency declared
during the past forty years. It would provide appropriate
procedures related to future declarations of national
emergencies.

The bill would generally terminate, two years after its
enactment, all powers and authorities conferred on the
President, any other government officer or employee, or any
executive agency, which result from any declaration of
national emergency now in force. The two-year delay would
provide time to enact permanent law where needed to replace
the authorities that are to terminate. The bill would also
authorize the President to proclaim the existence of future
national emergencies, with provision for congressional review.

Since early in the 92nd Congress, the Legislative Branch has
been active in examining the emergency powers available to the
executive. Congressional review led to the formation of a
Senate Special Committee on National Emergencies and Delegated
Emergency Powers in 1973. Numerous hearings were subsequently
held, and a major study of this broad subject was undertaken.
Significant Administration cooperation was extended to the
congressional committees throughout this period. The enrolled
bill represents the culmination of this extended consideration
of emergency powers.
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Additional information is provided in OMB's bill report at Tab A.
OMB, Max Friedersdorf, Counsel's Office (Lazarus), NSC and

I recommend approval of the enrolled bill and the proposed

signing statement which has been cleared by the White House
Editorial Office (Smith).

RECOMMENDATION

That you sign H.R. 3884 at Tab B.

That you approve t jgning statement at Tab C.
Approve Disapprove



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

SEP 8 1976

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill H.R. 3884 - National Emergencies
Act
Sponsors - Rep. Rodino (D) New Jersey and 6
others

Last Day for Action

September 14, 1976 - Tuesday

Purpose

Terminates certain authorities with respect to national
emergencies still in effect, and provides for orderly
implementation and termination of future national
emergencies.

Agency Recommendations

Office of Management and Budget Approval (Signing
. Statement attached)

Department of Justice Approval
General Services Administration Approval
National Security Council Approval (Informally)
Department of Defense No objection
Department of the Treasury No objection
Department of State No objection
Department of Commerce No objection
Department of Health, Education

and Welfare No objection
Tennessee Valley Authority No objection
Federal Reserve Board No objection(Informally)
Central Intelligence Agency Defers to agencies more

directly involved




Discussion

Since early in the 92nd Congress, the Legislative Branch
has been active in examining the emergency powers avail-
able to the Executive.

This congressional review led to the formulation of a

Senate Special Committee on National Emergencies and
Delegated Emergency Powers in 1973. Numerous hearings

were subsequently held, and a major study of this broad
subject was undertaken. Significant Administration coopera-
tion was extended to the congressional committees through-
out this period. The enrolled bill represents the culmina-
tion of this extended consideration of emergency powers.

Each title of H.R. 3884, the National Emergencies Act, is
briefly described below.

Title I - Terminating existing declared emergencies

* Terminates, two years from the date of enactment, all
powers and authorities of the President, any other
government officer or employee, or any executive
agency, which result because of the existence of
any declaration of national emergency now in force.
The two-year delay is designed to allow time to enact
permanent law where needed.

Title II -~ Declarations of future national emergencies

* Authorizes the President to declare a national emer-
gency and exercise such special or extraordinary
powers as are authorized by Acts of Congress. Such
declarations are to be transmitted immediately to
the Congress and published in the Federal Register.

To continue any national emergency, the President
- would have to publish a notice and advise the Congress,
within 90 days of its anniversary date, stating that
such emergency is to continue in effect.

* Provides for the termination of any national emer-
gency declared by the President by (1) concurrent
resolution of the Congress or (2) Presidential
proclamation.



* Requires the Congress, at 6-month intervals during a
declared national emergency, to consider a vote on
a concurrent resolution to determine whether the emer-
gency is to be terminated.

Title III - Exercise of emergency powers and authorities

* Provides that the statutory powers and authorities
available for use during an emergency can be exer-
cised only if the President specifies the provisions
of law under which the Executive will act.

Title IV - Accountability and reporting requirements of the
President

* Requires the President and all executive agencies to
maintain and transmit to the Congress a file of all
rules and regulations issued during a national emer-
gency or war, and to report to the Congress period-
ically on the total expenditures attributable to
declarations of a national emergency or war.

Title V - Repeal and continuation of certain emergency
powers and other statutes

* Repeals upon enactment specific obsolete emergency
powers and statutes (Attachment 1 enumerates these).

* Exempts from this Act, and thus continues in force,
certain statutes deemed necessary for ongoing opera-
tions of the government (Attachment 2 enumerates these).

* Directs the appropriate congressional committees,
within 270 days after enactment, to study and report
on the provisions exempted under Title V, including
their recommendations and proposed changes.

By early Fall of 1974, it became apparent that the Congress
would enact some form of emergency powers legislation.
Accordingly, representatives of this Office, the Department



of Justice, and other agencies of the Executive Branch
worked with staff from the Special Committee in develop-
ing a compromise bill. As enrolled, H.R. 3884 is very
similar to the compromise legislation, including the
concurrent resolution provision in Title ITI.

Early in 1975, however, both this Office and the Depart-
ment of Justice became concerned that the Executive should
not openly support the concurrent resolution feature of
the bill, even in its efforts to obtain acceptable emer-
gency powers legislation. Subsequently, both agencies
expressed their opposition to such an unconstitutional
legislative encroachment measure in testimony and other
communications with the Congress. More specifically, while
testifying generally in favor of H.R. 3884 before a sub-
committee of the House Judiciary Committee, Assistant
Attorney General Scalia addressed the concurrent resolu-
tion feature of the bill as follows:

"As this committee is no doubt aware, the
Executive has repeatedly expressed the view
that use of such a device to offset Execu~-
tive powers is constitutionally objectionable.
This position is grounded in article I, sec-
tion 7, clauses 2 and 3 of the Constitution,
which provide that every bill and every order,
resolution or veto, to which the concurrence
of the two Houses of Congress may be necessary,
must be presented to the President. Ladies
and gentlemen, this is an old controversy,

and I have no desire to divert these hearings
into that major field. I presume that in
enacting this legislation, the Congress would
want its other provisions to endure even if,
by private suit or otherwise, the concurrent
resolution feature should be stricken down."

Based upon both this Office's review and the agencies'
enrolled bill letters, the only serious problem found in
H.R. 3884 is the provision for congressional termination



of a Presidentially declared national emergency by concur-
rent resolution. 1In this regard, Justice's enrolled bill
letter notes that current White House policy "has been

to either veto bills with congressional review procedures
of this type ... or to note objection if the bill is
signed...." Furthermore, Justice urges the continuation

of this practice, especially now that it is a party plain-
tiff in Clark v. Valeo, a suit testing a one-House veto
provision in the Federal Election Campaign Act. Justice
recommends that you approve the enrolled bill while issuing-
a signing statement noting that the concurrent resolution
provision is unconstitutional but separable from the bill's
other provisions.

We concur in Justice's approval recommendation, and accord-
ingly, have prepared for your consideration a signing state-
ment along the lines suggested by the Department.

Acting Assistant Director
for Legislative Reference

Enclosures



Attachment 1

NATIONAL EMERGENCIES ACT -- STATUTES REPEALED IMMEDIATELY

l.

Provisions for the expatriation of persons remaining
outside the jurisdiction of the United States in time
of war or national emergency to avoid service in the
military.

Provisions requiring that leases of nonexcess property
of a military department must include a provision
making the lease revocable during a national emergency.
The change allows military departments the option to
decide whether to include a provision making leases

of nonexcess property revocable during a national emer-
gency declared by the President.

Provisions enacted in 1947 which are now obsolete,
since the President is empowered to authorize the
Board of Governors of the Federal Reserve System to
regulate extensions of credit.

Provisions which bar the sale of Tennessee Valley
Authority products outside of the United States except
to the Government for military use or to its allies

in case of war or until six months after the termina-
tion of the Korean emergency.

Provisions for criminal penalties for persons enter-
ing, remaining in, leaving, or committing any act in
a military area or military zone contrary to applica-
ble restrictions prescribed by Executive Order or

the Secretary of the Army where it appears that the
individual knew of the restrictions and acted in vio-
lation thereof. This authority permits the President
to establish defensive land areas, such as occurred
when Americans of Japanese ancestry were interned
during World War II.

Provisions dealing with the promotion of Public Health
Service officers.

Provisions dealing with price adjustment for prior
sales to citizens of the United States under the
Merchant Ship Sales Act of 1946. The provisions have
no current application.



Attachment 2

NATIONAL EMERGENCIES ACT -~ STATUTES EXEMPTED AND CONTINUED

1.

Provisions authorizing the administration and regula-
tion of both transactions in foreign exchange of gold
and silver and property transfers in which any foreign
country or national thereof has an interest (Trading
with the Enemy Act).

Provisions authorizing an exception to existing law con-
cerning maximum leases payments in cases relating to
vital leases during a war or national emergency.

Provisions authorizing an exception to a requirement
of advertising purchases or contracts when it is
determined to be in the public interest during a
period of national emergency.

Provisions permitting claims for money due or to become
due a contractor with the govermment to be assigned to
a bank, trust company or other financial institution.

Provisions authorizing the amendment of military con-
tracts and the suspension of normal bidding requirements.

Provisions allowing MIA's to be kept on active duty
until their status is finally determined.



STATEMENT BY THE PRESIDENT

I am today signing H.R. 3884, the "National
Emergencies Act."

The broad purpose of this bill is to reform the
existing maze of statutes which has resulted from the
states of emergency under which the country has been
operating for over 40 years, and to provide appropriate
procedures related to future declarations of national
emergencies.

. Accordingly, H.R. 3884 would generally terminate,

two years after its enactment, all powers and authorities
conferred on the President, any other government officer
or employee, or any executive agency, which result because
of the existence of any declaration of national emergency
now in force. The two-year delay would provide time to
enact permanent law, where needed, to replace the authori-
ties that are to terminate. The bill would also authorize
the President to proclaim the existence of future national
emergencies, with provision for congressional review.

I support the purposes of the enrolled bill. One of
its provisions, however, would purport to permit the
Congress to terminate a national emergency by a concurrent &Exw»/'
resolution. This feature of the bill is unconstitutional.

As recently as August 13, 1976, in vetoing H.R. 12944,
a bill "To extend the Federal Insecticide, Fungicide, and
Rodenticide Act," I reiterated my position that provisions
for disapproval of regulations and other action by concurrent
resolution, or by resolutions of one House, are clearly
unconstitutional. Such provisions are contrary to the
general constitutional principle of separation of powers
whereby Congress enacts laws but the President and‘the
agencies of government execute them. Invaddition. they
violate Article I, section 7 of the Unitéd States Constitution
which requires that resolutions having the force of law be

sent to the President for his signature or veto.
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In recent years, the Congress has increasingly given
consideration to these kinds of legislative encroachment
measures. Accordingly, the Attorney General, at my direc-
tion, has become a party plaintiff in a lawsuit challenging
the constitutionality of a comparable provision in the
Federal Election Campaign Act. In the event that the court
strikes down all legislative encroachment-type provisions
now in law, I consider section 202(a) (1) of H.R. 3884 as
separable from the rest of the bill, and would therefore
expect the other provisions relating to emergency powers

to remain in force.




THE WHITE HOUSE

WASHINGTON
September 13, 1976

MEETING WITH SENATOR CHARLES MCC. MATHIAS, JR.
Tuesday, September 14, 1976
10:45 a.m. (5 minutes)
The Oval Office

Thru: Max Friedersdorfzé¢4 t}s ’
From: William T. Kendall

I. PURPOSE

To witness the signing of H.R. 3884, The Emergency
Powers Act.

ITI. BACKGROUND, PARTICIPANTS & PRESS PLAN

A. Background: Senator Mathias was Co-Chairman of the
Special Committee on the Termination of the National
Emergency. This committee was responsible for the
legislation which the President will sign which will
terminate 43 years of emergency powers dating back to
1933. Senator Mathias requested that he be allowed to
witness the signing of the bill.

B. Participants: The President, Senator Mathias, sons
Charles and Robert Mathias, William G. Miller, and
William T. Kendall

C. Press Plan: White House photo only

ITII. TALKING POINTS

1. Mac, I am pleased to have you here for the signing of
this bill which you had so much to do with formulating.

2. Routine courtesies.




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
* WASHINGTON, D.C. 20303

SEP 8 1976

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill H.R. 3884 - National Emergencies
Act
Sponsors - Rep. Rodlno (D) New Jersey and 6
others

Last Day for Action

September 14, 1976 - Tuesday

Purpose - .

Terminates certain authorities with respect to national
emergencies still in effect, and provides for orderly
implementation and termination of future national
emergenc1es.

Agency Recommendations

Office of Management and Budget Approval (Signing
. _ ’ Statement attached)

Department of Justice - Approval
General Services Administration Approval
National Security Council ‘ Approval (Iaformally)
Department of Defense oo No objection :
Department of the Treasury , No objection
Department of State : No objection
Department of Commerce No objection
Department of Health, Education

and Welfare _ No objection
Tennessee Valley Authority No objection
Federal Reserve Board No objection(irforrally)
Central Intelligence Agency Defers to agencies more

directly involved



Discussion

Since early in the 92nd Congress, the Legislative Branch
has been active in examining the emergency powers avail-
able to the Executive.

This congressional review led to the formulation of a

Senate Special Committee on National Emergencies and
Delegated Emergency Powers in 1973. Numerous hearings

were subsequently held, and a major study of this broad
subject was undertaken. Significant Administration coopera=
tion was extended to the congressional committees through-
out this period. The enrolled bill represents the culmina-
tion of this extended consideration of emergency powers.

Each title of H.R. 3884, the National'Emergencies Act, is
briefly described below.

Title I - Terminating existing'declared emergencies

* Terminates, two years from the date of enactment, all
powers and authorities of the President, any other
government officer or employee, or any executive
agency, which result because of the existence of
any declaration of national emergency now in force.
The two-year delay is designed to allow time to enact
permanent law where needed.

Title II - Declarations of future national emergencies

* Authorizes the President to declare a national emer-
gency and exercise such special or extraordinary
powers as are authorized by Acts of Congress. Such
declarations are to be transmitted immediately to
the Congress and published 'in the Federal Register.

To continue any national emergencv, tie President
would have to publish a notice and advise the Conaress,
within 90 days of its anniversary date, stating that
such emergency is to continue 1in eifect.

* Provides for the termination of any national emer-
gency declared by the President by (1) concurrent
resolution of the Congress or {(2) Presidential
proclamation.



* Requires the Congress, at 6-month intervals during a
declared national emergency, to consider a vote on
a concurrent resolution to determine whether the emer-
gency is to be terminated.

Title III - Exercise of emergency powers and authorities

«% Provides that the statutory powers and authorities
available for use during an emergency can be exer-
cised only if the President specifies the provisions
of law under which the Executive will act.

Title IV - Accountability and reporting requirements of the
President

* Requires the President and all executive agencies to
maintain and transmit to the Congress a file of all
rules and regulations issued during a national emer-
‘gency or war, and to report to the Congress period-

" “Ically on the total expenditures attributable to

- declarations of a national emergency or war.

Title V - Repeal and continuation of certain emergency
powers and other statutes

* Repeals upon enactment spec1fic obsolete emergency
powers and statutes (Attachment 1 enumerates these).

* Exempts from this Act, and thus continues in force,
© certain statutes deemed necessary for ongoing opera-
tions of the government (Attachment 2 enumerates these).

* Directs the appropriate congressional committees,
within 270 days after enactment, to study and report
on the provisions exempted under Title V, including
their recommendations and proposed changes.

By early Fall of 1974, it became apparent that the Congress
would enact some form of emergency powers legislation.
Accerdingly, representatives of this 0ffice, the Department



of Justice, and other agencies of the Executiveé Branch
worked with staff from the Special Committee in develop-
ing a compromise bill. As enrolled, H.R. 3884 1is very
similar to the compromise legislation, including the
concurrent resolutlon provision in Title II.

Early in 1-75, however, both this Office and the Depart-
ment of Justice became concerned that the Executive should
not openly support the concurrent resolution feature of
the bill, even in its efforts to obtain acceptable emer-
gency powers legislation. Subsequently, both agencies
expressed their cppesition to such an unconstitutional
legislative encroachment measure in testimony and other
communications with the Congress. More specifically, while
testifying generally in favor of H.R. 3884 before a sub-
committee of the House Judiciary Committee, Assistant
Attorney General Scalia addressed the concurrent resolu-
tion feature of the bill as follows:

"As this committee is no doubt aware, the
Executive has repeatedly expressed the view
that use of such a device to offset Execu-
tive powers is constitutionally objectionable.
This position is grcunded in article I, sec-
tion 7, clauses 2 and 3 of the Constitution,
‘'which provide that every bill and every order,
resolution or veto, to which the concurrence
of the two Houses of Congress may be necessdry,
must be presented to the President. Ladies
and gentlemen, this is an old controversy,

and I have no desire to divert these hearings
into that major field. I presume that in
enacting this legislation, the Congress would
want its -other provisions to endure even if,
by private suit or otherwise, the concurrent
resolution feature should be stricken down."

Based upon both this Office's review and the agencies'. ;
enrolled bill letters, the only serious problem found in-
H.R. 3884 is the provision for congressional termination
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of a Presidentially declared natiocnal emergency by concur-
rent resolution. In this regard, Justice's enrolled bill
letter notes that current White liouse policy "has been

ts either veto bills with congressional review procedures
of this type ... or to nocte objection if the bill is
signed...." Furthermore, Justice urges the continuation

of this practice, especially now that it is a party plain-
tiff in Clark v. Valeo, a suit testing a one-House veto
provision in the Federal Election Campaign Act. Justice
recommends that you approve the enrolled bill while issuing
a signing statement noting that the concurrent resolution
provision is unconstitutional but separable from the bill's
other provisions.

We concur in Justice's approval recommendation, and accord-
ingly, have prepared for your consideration a signing state-
ment along the lines suggested by the Department.

A”/[i s J
oy, /( /4 \(b,u,/_xz

Acting Assistant Director
for Legislative Reference

Enclosures




Attachment 1

IONAL EMERGENCIES ACT -~ STATUTES REPEALED IMMEDIATELY

Provisions for the expatriation of persons remaining
outside the jurisdiction of the United States 1in time
of war or national emergency to avold service 1n the
military.

Provisions reguiring that leases of nonexcess property

cf a military department must include & provision

maklng the lease revocable during a national emergency.
The change allows military departments the option to

decide whether to include a provision making leases

¢f nonexcess property revocable during a national emer-

gency declared. by the President.

Provisions enacted in 1947 which are now obsolete,
since the President 1s empowered to authorize the
Board of Governors of the Federal Reserve System to
regulate extensions of credit.

Provisions which bar the sale of Tennessee Valley
Authority products outside of the United States except
o the Government for military use oxr to its allies

in case of war or until six months after the termina-
tion of the Korean emergency.

Prov1510ns for criminal penalties for persons enter-
ing, remaining .in, leaving, or committing any act in
a military area or military zone contrary to applica-
ble restrictions prescribed by Executive Order or

the Secretary of the Army where it appears that the
individual knew of the restrictions and acted in vio-
lation thereof. This authority permits the President
to establish defensive land areas, such as occurred
when Americans of Japanese ancestry were interned
during World War II. .

Provisions dealing with the promotion of Public Health
Service officers. '

Provisions dealing with price adjustment for prior
sales to citizens of the United States under the
Merchant Ship Sales Act of 1946. The provisions have
no current application.
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Attachﬁent 2

OnAL EMERGENCIEE ACT —-=- STATUTES EXEMPTED AND CONTINCUE

Provisions authcorizing the administration and regula-
tion of both transactions in foreign exchange of gold

and silver and property transiers in which anv foreign

countr or national thereof has an interest (Trading
with t 2 Enemy Act).

Provisions authorizing an exception to existing law con-
cerning maximum leases payments in cases relating to
vital leases during a war or national emergency.

Provisicns authorizing an exception to a reguirement

£ advertising purchases or contracts when it is
determined to be in the public interest during a
reriod of national emergency.

—
L

Provisions permitting claims for money due or to become
due a contractor with the government to be assigned to
a bank, trust company or other financial institution.

Provisions authorizing the amendment of military con-
tracts and the suspension of normal bidding requirements.

Provisions allowing MIA's to be kept on active duty

until their status is finally determined.



STATEMENT BY Td” PR“”IDfNT .

I am today signing H.R. 3884, the "National Emer-
senclies Ag,.

The b.vad purpose of this bill is to reform the
existing maze of statutes which has resulted from states
ui emergency under which the country has been operating
for over 40 years, and to provide appropriate procedures
related to future declarations of natlonal emergencies.

Accordingly, H.R. 3884 would generally terminate,
two years after its enactment, all powers and authorities
conferred on the President, any other government officer
or employee, or any executive agency, which result be-
cause of the existence of any declaration of national
emergency now in force. The two-year delay would provide
time to enact permanent law where neéded to replace the '
authorities that are to terminate. The bill would also
authorize the President to proclaim the existence of
future national emergencies, with provision for congres-
sional review.

I fully support the purposes of the enrolled bill.

frme of its provisionsg, however, woul@ permit the Congress
to ternminate a national emergency by a concurrent resoluy-
tion. This feature of the bili 1s unconstitutional.

3z Yy oas August 13, 197¢, in vetoing H.R. 12244
a bill "To extend the Fedevral insecsicide, Fungicide, and

Podenticide Act," 1 rozterated my position that provisions
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for disapproval of regulations and other action bv concur-
rent resolution or by resolutions of one House are clearly
unconstitutional. Such provisions are contrary to the
general principle cf separation of powers whereby Congress
enaéts laws but the President and the agencies of govern-
ment execute them. 1In addition, they violate Article I,
section 7 which requires that resoluticns having the force
of law be sent to the President for his signature or veto.
In recent years, the Congress has increasingly given
consicderation to these kinds of legislative encroachment
measures. Accordingly, the Attorney Generai, at my direc-
tion, has become a party plaintiff in a lawsuit challeng-
ing the constitutionality of a comparable provision in
the Federal Election Campaign Act. In the event that the
court renders an opinion which strikes down all legisla-
tive encroachment type provisions now in law, I consider
secéion 201(a) (1) of H.R. 3884 as fully separable from
the rest of the bill, and thus would expect the other pro-

visions relating to emergency powers to endure.









for disapprovai of regulations and other action by concur-
rent resolution or by resolutions of one House are clearly
unconstitutional. Such provisions are contrary to the
general principle of separation of powers whereby Congress
enacts laws but the President and the agencies of govern-
ment execute them. In addition, they violate Article I,
section 7 which requires that resolutions having the force
of law be sent to the President for his signature or veto.
In recent years, the Congress has increasingly given
consideration to these kinds of legislative encroachment
measures. Accordingly, the Attorney General, at my direc-
tion, has become a party plaintiff in a lawsuit challeng-
ing the constitutionality of a comparable provision in
the Federal Election Campaign Act. In the event that the
court renders an opinion which strikes down all legisla-
tive encroachment type provisions now in law, I consider
section 201(a) (1) of H.R. 3884 as fully separable from
the rest of the bill, and thus would expect the other pro-

visions relating to emergency powers to endure.



»

#ASSISTANT ATTORMEY GENERAL.
LEGISLATIVE AFFAIRS

Bepartment of Justice
Wushington, B.@. 20530

September 3, 1976

James T. Lynn
Director, Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Lynn:

This is in response to your request for our views
on enrolled bill, H.R. 3884, the National Emergencies
- Act.

The broad purpose of this bill is to provide a
solution for the fact that this country has been in a
declared state of national emergency since 1933, During
this time the number of statutes dependent on a national
emergency has grown. Emergency laws have often been
relied on for ordinary, non-emergency functions.

The bill, in general, provides for a two year
transition period during which non-emergency legislation
can be passed prior to the termination of powers under
declared national emergencies. Certain key statutes,
such as the Trading with the Enemy Act, are exempted
from the provisions of the Act. It also provides a
procedure by which the President can declare new
emergencies which would trigger the many laws providing
powers to the Executive during periods of national
emergency. Under the bill, the President must designate
the laws he wishes to invoke and must file certain
reports of actions taken pursuant to the declaration.
The bill provides that a national emergency may be
terminated either by concurrent resolution of Congress
or by presidential proclamation. It also repeals certain
obsolete laws,



In April 1975, Assistant Attorney General Scalia
testified on H.R. 3884 before a subcommittee of the House
Judiciary Committee and stated his "endorsement of the
purposes and effect of this proposed legislation." He
did, however, indicate one constitutional reservation
regarding the provision for terminating emergencies by
concurrent resolution:

Termination of Presidentially declared
emergencies by the Congress, provided for in
section 202(a)(l) is an innovation. The
congressional procedure specified is that of
concurrent resolution--that is, a resolution
passed separately by each House of Congress
and not submitted to the President for his
signature.

As this committee is no doubt aware, the
Executive has repeatedly expressed the view
that use of such a device to offset Executive
powers is constitutionally objectionable.

This position is grounded in article I,

section 7, clauses 2 and 3 of the Constitution,
which provide that every bill and every order,
resolution or veto, to which the concurrence of
the two Houses of Congress may be necessary,
must be presented to the President. Ladies

and gentlemen, this is an old controversey, and
I have no desire to divert these hearings into
that major field. I presume that in enacting
this legislation the Congress would want its
other provisions to endure even if, by private
suit or otherwise, the concurrent resolution
feature should be stricken down.

National Emergencies Act, Hearings before the
Subcommittee on Administrative Law and Govern-
mental Relations, House Judiciary Committee, on
H.R. 3883, 94 Cong., lst Sess. (1975), p. 92.




As the quotation indicates, Mr. Scalia also expressed the
view which, as far as we know, is uncontradicted, that

the concurrent resolution provision be considered
separable from the rest of the bill if it should be struck
down.

Current White House policy has been to either veto
bills with congressional review procedures of this type
(see, e.g., Message of August 13, 1976, on H.R. 12944,

"To extend the Federal Insecticide, Fungicide, and
Rodenticide Act) or to note objection if the bill is
signed (see Statement of May 11, 1976 on S. 3065, the
Federal Campaign Act Amendments of 1976). We believe that
continuation of this practice is especially necessary now
that the issue is before the courts. The United States is
now a party plaintiff in Clark v, Valeo, (D.D.C., Civ. Act.
No. 76-1227), a suit testing the validity of the provision
in the election law which permits disapproval of Federal
Election Commission regulations by resolution of one House.

The Justice Department recommends therefore that the
President sign the enrolled bill while noting his belief
that Section 202(a)(1l) is unconstitutional but separable.

Singerely,

Michael M. Uhlmann
Assistant Attorney General
Office of Legislative Affairs




| UNITED STATES OF AMERICA
GENERAL SERVICES ADMINISTRATION

WASHINGTON, DC 20405

------
GENERAL STRVICES
ADMBNSTUATION {Y

£ g %

September 3, 1976

Honorable James T. Lynn

Director, Office of

Management and Budget

Washington, D.C. 20503

Dear Mr. Lynn: ‘

By letter of September 1, 1976, you requésted the views of the General
Services Administration (GSA) on enrolled bill H,R. 3884, "To terminate
certain authorities with respect to national emergencies still in
effect, and to provide for orderly implementation and termination

of future national emergencies."
GSA supports enactment of the enrolled bill.
Sincerely,

e #C é %44/6"

CK ECKERD
dministrator

Keep Freedom in Your Future With U.S. Savings Bonds



GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
WASHINGTON, D. C. 20301

2 September 1976

Honorable James T, Liynn

Director, Office of Management
and Budget

Washington, D, C, 20503

Dear Mr. Lynn:

This is in response to your request for an expression of the views

of the Department of Defense on enrolled enactment H, R. 3884,

94th Congress, An Act "To terminate certain authorities with respect
to national emergencies still in effect and to provide for orderly
implementation and termination of future national emergencies,"

The enrolled enactment would terminate, two years after its enact-
ment, any authority conferred on an executive or other federal agency
by law or executive order as a result of the existence of a state of
national emergency on the date of enactment., It would authorize the
President to proclaim the existence of a future national emergency

but would require the proclamation to be transmitted to Congress and
published in the Federal Register, Such a future national emergency
would terminate upon a concurrent resolution by Congress or by a
proclamation by the President, Thus a future national emergency could
be terminated by either Congress or the President,

Before exercising any powers or authorities provided for by statute

for use in an emergency the President would be required to specify the
provisions of law under which he or other officials of the Government
propose to act, A list of the powers and authorities to be invoked would
have to be sent to Congress and published in the Federal Register,

Rules and regulations issued in future emergencies would have to be
indexed and copies of implementing issuances would have to be transmitted
to Congress,

The enrolled enactment does not preserve a number of personnel
procedures and entitlements authorized by the existing state of national
emergency which have become an accepted part of the current military
structure. Included among these procedures which will be lost are
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authority to make temporary appointments of chaplains, judge advocates
and medical officers; authority to grant temporary appointments to
exceptional officers; authority to appoint alien doctors as officers to
meet critical shortages of military medical personnel; authority to
suspend limitations on the number of three and four star officers of the
Navy and Marine Corps; suspension of the statutory limit on early
promotions; suspension of time-in-grade requirements for promotion

to certain Navy and Marine Corps grades; authority to provide for
temporary promotions in the Navy the lack of which will require 650
limited duty Navy officers in the grade of lieutenant commander to
revert to the grade of lieutenant; and entitlement to disability retirement
or separation benefits for members with less than eight years of service
who have disabilities of 30% or more.

Although the Enrolled Enactment does not provide for continuation

of these important personnel procedures and benefits, they have been
incorporated in proposed permanent legislation, namely, the Defense
Officer Personnel Management Act, which is now pending in the Congress.
It is assumed that this measure will be acted upon during the two-year
grace period provided for in the Enrolled Enactment.

In addition, a constitutional deficiency in the Enrolled Enactment should
be noted. Section 202 provides for termination of future national
emergencies by concurrent resolution of Congress or by Presidential
proclamation. Unlike a bill, a concurrent resolution is not submitted

to the President for his signature. In our view this procedure violates
powers vested in the President by Clauses 2 and 3, Section 7, Article I
of the Constitution which provide that every bill and every order,
resolution or vote to which the concurrence of the two Houses of Congress
may be necessary must be presented to the President for his signature.
Thus the subject provision of the Enrolled Enactment appears to con-
stitute a potential circumvention of a significant Presidential prerogative
under the Constitution.

Subject to your evaluation of the importance of the cited constitutional
defect and in the expectation that the personnel procedures and entitle-
ments jeopardized by the Enactment will soon be embodied in permanent
legislation, the Department of Defense does not object to the Enactment's
becoming law.

Sincerely yours,

Wha rd A. Wiley



THE GENERAL COUNSEL OF THE TREASURY
WASHINGTON, D.C. 20220

SEP 3 1976

Director, Office of Management and Budget
Executive Office of the President
Washington, D. C. 20503

Attention: Assistant Director for Legislative
Reference

Sir:

Reference is made to your request for the views of this Department
on the enrolled enactment of H.R. 3884, the "National Emergencies Act.”

Title I of the enrolled bill provides for termination of all existing
powers and authorities based on any general declaration of national
emergency in effect on the date of enactment, to take effect 2 years
from the date of enactment of the legislation. The provisions of titles
II and IV are designed to insure congressional oversight of Presidential
actions pursuant to declarations of a national emergency authorized by
an act of Congress, This bill is not meant to supersede existing
provisions of law which authorize declaration of emergency by the
Congress. The legislation is directed solely to Presidential declarations
of emergency.

This Department would have no objection to a recommendation that the
enrolled bill be signed by the President,

Sincerely yours,

Geaeral Counse
Richard BR. Albrecht




DEPARTMENT OF STATE

Washington, D.C. 20520

SEP 3 1976

Dear Mr. Lynn:

Mr. Frey's Enrolled Bill Request of September 1,
1976, requested this Department's views and recommen-
dations on H.R. 3884, a bill "To terminate certain
authorities with respect to national emergencies
still in effect, and to provide for orderly implemen-
tation and termination of future national emergencies."

Section 502(a) of H.R. 3884 exempts Section 5(b)
of the Trading with the Enemy Act from the application
of the provisions of the bill and thus preserves the
authority for the asset and transaction control pro-
~grams which are of most concern to this Department.
Section 10l(a) defers termination of existing decla-
rations of national emergency for two years. Together
with the authority in Section 20l(a) for the President
to declare a new national emergency, without the
stringent criteria found in earlier versions of the
bill, the delayed termination provides sufficient
flexibility to obtain a new basis for controls under
Section 215 of the Immigration and Nationality Act
(8 U.S.C. 1185), which had also been a matter of con-
cern to this Department. H.R. 3884 thus acceptably
resolves those issues.

We note, however, that Section 202(a) (1) of
H.R. 3884 is another example of congressional veto by
concurrent resolution. This does concern us, and we
understand that the report of the Department of Justice
discusses this constitutional problem.

Sincerely yours,

N et e Chlss

Robert W, McCloskey
Assistant Secretary for
Congressional Relations

The Honorable
James T. Lynn, Director,
Office of Management and Budget.



GENERAL COUNSEL OF THE

UNITED STATES DEPARTMENT OF COMMERCE
Washington, D.C. 20230

SEp 31976

Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D, C. 20503

Attention: Assistant Director for Legislative Reference

Dear Mr. Lynn:

This is in reply to your request for the views of this
Department concerning H.R. 3884, an enrolled enactment

""To terminate certain authorities with respect to
national emergencies still in effect, and to pro-
vide for orderly implementation and termination
of future national emergencies, "

to be cited as the '"National Emergencies Act'',

The purpose of H, R, 3884 is to terminate all powers and
authorities possessed by the President, any other officer or
employee of the Federal Government, or any executive agency as
a result of the existence of any declaration of national emergency
in effect on the date of enactment, effective two years from the date
of such enactment. It also establishes new procedures for Presiden-
tial proclamations of national emergency which will clearly define
the powers of the President and provide for regular Congressional
review, Title V of the bill allows several emergency provisions which
have become the basic authority for federal programs to remain in
effect as their termination would seriously disrupt Executive Branch
operations, Title V also repeals a number of statutes, including
section 9 of the Merchant Ship Sales Act of 1946, because they are
obsolete or have no current application.

This Department would have no objection to approval by the
President of H. R, 3884. However, we do have the following
comments.
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In November of 1973, the Senate Special Committee on the
Termination of the National Emergency issued a report (Senate
Report 93-549) on Emergency Power Statutes. It purported to
list authorities which are dependent upon national emergencies.
This report, by including the Export Administration Act, the
Defense Production Act, and the Strategic and Critical Materials
Stockpiling Act, implies that they are dependent upon the existence
of proclaimed national emergencies. In fact, these three particular
statutes and perhaps others that are included in the report, are
not so dependent, and we understand they will not be affected by
this enactment., We note that Senate Report 94-1168, which
accompanied H, R. 3884, refers to approximately 470 statutes but
does not list them,

If a signing statement is to be issued in connection with H, R. 3884,
we believe it would be desirable that it note that not all of the statutes
listed in the earlier 1973 Senate report will be repealed by H. R, 3884,

Enactment of this legislation will not involve the expenditure of
any funds by this Department.

Sincerely,

/ -
.[ ‘
endral ((Founsel



DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE

The Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D. C. 20503

epp 3 1976

Dear Mr. Lynn:

This is in response to your request for a report on H.R. 3884,
an enrolled bill "To terminate certain authorities with
respect to national emergencies still in effect, and to
provide for orderly implementation and termination of

future national emergencies."

In short, we have no objection to enactment of the enrolled
bill.

Title I of the enrolled bill would terminate, effective two
years from the date of enactment of the bill, all powers and
authorities of the President, any other officer or employee
of the Federal government, or any Executive agency which are
based upon any existing state of national emergency.

As a result, the Commissioned Corps of the Public Health
Service would lose the authority (1) to make temporary
promotions to a higher grade without regard to the existence
of a vacancy in such grade (under 42 U.S.C. 211k), and

(2) to retire for disability an officer with less than eight
years of service on the basis of a "line of duty" determination
rather than a "proximate result of service" determination
(under 10 U.S.C. 1201).

Title II of the enrolled bill would specify procedures to
govern future declarations and terminations of national
emergencies.

Title III of the enrolled bill would govern the exercise

of emergency powers and authorities. It would provide that
no provisions of law conferring powers and authorities to be
exercised during a national emergency or war shall become
effective until the President specifies the provisions of
law under which he or other officials propose to act.



The Honorable James T. Lynn 2

Title IV of the enrolled bill would require the President

to maintain certain records and submit to the Congress all
Executive Orders, rules, and regulations issued to implement
national emergency or wartime authorities.

Title V of the enrolled bill would repeal a number of provisions
of law, only one of which, 42 U.S.C. 211lb, is of interest

to this Department. That section contained one-time authority,
to be exercised by July 1, 1948, for promotion, service credit,
and seniority credit applicable to commissioned officers of

the Public Health Service.

The loss of the "line of duty" disability retirement authority
and the unrestricted temporary promotion authority is not

a significant problem to the Public Health Service. Temporary
promotion of commissioned officers will still be possible,

but under the more stringent requirements of '"vacancy-in-
grade" to which promoted. Officers with less than eight years
service will be eligible for disability retirement only if
their disabilities are the "proximate result" of service;
otherwise they will be eligible for disability severance pay.
During declarations of emergency, disability retirement

has been possible when the disability was incurred "in line

of duty". The two year postponement of the effective date

of the termination of the emergency permits adequate time

for the indoctrination of disability retirement and temporary
promotion boards and dissemination of information regarding
new criteria to all of the officers who would be affected.

The repeal of 42 U.S.C. 211b will have no adverse effects
on the Public Health Service. Any benefits that accrued

to officers under 42 U.S.C. 211b who are still on active

duty are fully protected because the repeal provides that
any rights matured prior to repeal are not affected.

We therefore have no objection to enactment of the enrolled
bill, and defer to the Departments of State and Justice on

the other provisions of the bill.

Sincerely,

Secretary
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6-19 September 2, 1976

Mr. James M. Frey

Assistant Director for
Legislative Reference

0ffice of Management and Budget

Washington, D. C. 20503

Dear Mr. Frey:

This is in reply to your request for TVA's views on enrolled
bill H.R. 3884, a bill "To terminate certain authorities with
respect to national emergencies still in effect, and to provide
for orderly implementation and termination of future national
emergencies.”

The only provision of H.R. 3884 that would directly affect TVA
is section 501(d), which would repeal Section 5(m) of the TVA
Act of 1933. Repeal of this provision would have no significant
effect on the TVA program,

We appreciate your requesting our views on thix legislation.

Sincergly yours,

of the Board

An Equal Opportunity Employer



CENTRAL INTELLIGENCE AGENCY
WASHINGTON,D.C. 20505

3 September 1976

Mr. James M, Frey

Assistant Director of Legislative Reference
Office of Management and Budget
Washington, D.C., 20503

Dear Mr. Frey:

This is in response to your request for our views and
recommendations on enrolled bill H, R, 3884, the '"National Emergencies
Act." This Act would terminate certain authorities with respect to
national emergencies now in effect, and establish procedures for the
establishment, operation, and termination of future declared national
emergencies, '

The Central Intelligence Agency derives its responsibilities
and authority from 50 U.S.C. 403, et seq. The Agency has no programs
which depend on the existence of a national emergency, therefore, we

defer on the merits of this bill to agencies more directly affected.

Sincerely,

E. H. Knoche
Deputy Director
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THE WHITE HOUSE
ACTION MEMORANDUM WASUINGTON - LOG NO.:

Date: Time:
. September 8 630pm

FOR ACTION:

cc (for information):

Dick Parsons Jack Marsh

R Max Friederifgpf Jim Connor
Ken Lazarus Lynn May - ¢ Ed Schmults
Robert Hartmann
NSC/S
FROM THE STAFF SECRETARY
DUE: Date: September 9 Time: 300pm

SUBJECT:
H.R. 3884-National Emergencies Act

ACTION REQUESTED:

For Your Recommendations

For Necessary Action

Prepare Agenda and Brief .

Draft Reply

x— For Your Comments

Draft Remarks

REMARKS:

please return to judy johnston, ground floor west wing

Recommend approval. Note minor change
to first page of draft signing statement.

_Ken Lazarus 9/9/76
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STATEMENT BY THE PRESIDENT

I ant today signing H.R. 3884, the "National Emer-
gencies A.=."

The broad purpose of this bill is to reform the
existing maze of statutes which has resulted from states
of emergency under which the country has been operating
for over 40 years, and to provide appropriate procedures
related to future declarations of netional emergencies.

Accordingly, H.R. 3884 would generally terminate,
two years after its enactment, all powers and authorities
conferred on the President, any other government officer
or employee, or any executive agency, which result be-
cause of the existence of any declaration of nat;onal
emergency now in force. The two-year delay would provide
time to enact permanent law where needed to replace the
authorities that are to terminate. The bill would also
authorize the-Preeident to proclaim the existence of
future national emergencies, with provision for congres-=
sigQnal review. |

I fully support the purposes of the enrolled bill.

\gorpo'* o

One of its provisions, however, wodIaA?ermlt the Congress

"to terminate a national emergency by a concurrent resolu-
tion. This feature cof the bill is unconstitutional.

As recently as August 13, 1976, in vetelng H.R. 12944,




for disapproval of regulations and other action by concur-
rent resclution or by resolutions of one House are clearly
unconstitutional. Such provisions are contrary to the
general principle of separation of powers whereby Congress
enacts laws but the President and the agencies of govern-
ment execute them. In addition, they violate Article I,
section 7 which requires that resolutions having the force
of law be sent to the President for his signature or veto.
In recent years, the Congress has increasingly given
consideration to these kinds of legislative encroachment
measures. Accordingly, the Attorney General, at my direc-
tion, has become a party plaintiff in a lawsuit challeng-
ing the constitutionality of a comparable provision in
the Federal Election Campaign Act. In the event that the
couét renders an opinion which strikes down all legisia—
tive encroachment type provisions now in law, I consider
section 201(a) (1) of H.R. 3884 as fully separable from
the rest of the bill, and thus would expect the other pro-

visions relating to emergency powers to endure.




THE WHITE HOUSE

WASHINGTON

September 10, 1976

MEMORANDUM FOR: JIM CAVANAUGH
FROM: MAX L. FRIEDERSDORF Z#. (
SUBJECT: HR 3884 - National Emergencies Act

The Office of Legislative Affairs concurs with the agencies

that the subject bill be signed.

Attachments
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SUBJECT: .D)f;o |
H.R. 3884-National Emergencies Act (ﬁ(i:i .Ig

ACTION REQUESTED:

For Necessary Action \ For Your Recommendations

Prepare Agenda and Brief Draft Reply

%—- For Your Comments

Draft Remarks
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please return to judy johnston, ground floor west wing
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H.R. 3884-National Emergencies Act
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STATEMENT BY THE PRESIDENT 04L/

I amt today signing H.R. 3884, the "National Emer-

-
»

gencies A."z."

3,

The broad purpose of this bill is to reform the
existing maze of statutes which has resulted from states
of emergency under which the country has been operating
for over 40 years, and to provide appropriate procedures
related to future declariﬁ}ons of national emergencies.

&Q Accordingly, H.R. 3884 wculd generally terminate,

-

two years after its enactment, all~powers and authorities
conferred on the President, any other government officer
or employee, or any executive agency, which result be-
cause of the existence of any declaration of nat?onal
emergency now in force. The two-year delay would provide
time to enact permanent law where needed to, replace the
authorities that are to terminate. The bill would also

-

authorize the President to proclaim the existence of

. . . . o
future national emergencies, with provision for congres- égﬁ
|  f&

signal review.

I fully support the purposes of the enrolled bill.
One of its provisions, however, woulé vermit the Congrass
to terminate a naticnal emergency by a céncurrent resolu-
tion. This featura of thedpﬁll is uncenstitutional.

As recently as Auw*?}lB, 1974, in veteoing H.R. 12344,




for disapproval of requlations and other action by concur-
rent resélution or by resolutions of one House are clearly
unconstit;:ional. Such provisions are contrary to the
general principle of separation of powers whereby Congress
enacts laws but the President and the agencies ?épgovern—
I ment ecute them. In addition, they violate Article I,
section 7 whiéh,requires that resolutions having the force
of léw be sent to the President for his signature or veto.
In recent years, the Congress- has increasingly given
consideration to these kinds of legislative encroachment
measures. Accordingly, the Attorney General, at my direc-
tion, has become a party plaintiff in a lawsuit challeng-
ing the constitutionality of a comparable provision in
the Federal Election Campaign Act.  In the event that the
court renders an opinion which strikes down all legisla-
,e tive encroa ent type provyons now in law, I consider
p
crdl section 201l(a) (1)" of H.R. 3884 as fully separable from
_AO the rést of the bill, and thus would expect the other pro-
phe '

visions relating to emergency powers to endure.
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AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January,
one thousand nine hundred and seventy-six

An Act

To terminate certain authorities with respect to national emergencies still in
effect, and to provide for orderly implementation and termination of future
national emergencies.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “National Emergencies Act”.

TITLE I—TERMINATING EXISTING DECLARED
EMERGENCIES

SEec. 101. (a) All powers and authorities possessed by the President,
any other officer or employee of the Federal Government, or any
- executive agency, as defined in section 105 of title 5, United States
Code, as a result of the existence of any declaration of national emer-
gency in effect on the date of enactment of this Act are terminated two
ygars from the date of such enactment. Such termination shall not
affect— ’
(1) any action taken or proceeding pending not finally con-
cluded or determined on such date;
(2) any action or proceeding based on any act committed prior
to such date; or
(3) any rights or duties that matured or penalties that were
incurred prior to such date.
(b) For the purpose of this section. the words “any national emer-
gency in effect” means a general declaration of emergency made by
the President.

TITLE II—DECLARATIONS OF FUTURE NA’I-‘IONAL

EMERGENCIES
Skc. 201. (a)-Xithx ] izing the
: - : : : o] /I> W

b) Any provisions of law conferring powers and authorities to be
exercised during a national emergency shall be effective and remain
in effect (1) only when the President (in accordance with subsection
(a) of this section), specifically declares a national emergency, and
(2) only in accordance with this Act. No law enacted after the date
of enactment of this Act shall supersede this title unless it does so in
specific terms, referring to this title, and declaring that the new law
supersedes the provisions of this title.

Sec. 202. (2) Any national emergency declared by the President
in accordance with this title shall terminate if—
(1) Congress terminates the emergency by concurrent resolu-
tionjor -
(2) the President issues a proclamation terminating the
emergency.
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STATEMENT BY THE PRESIDEN

I am today signing H.R. 3884, the "National Emer-
genéies Act."

The broad purpose of this bill is to reform the
existing maze of statutes which.has resulted fromtttates
of emergency under which the country has been operating
for over 40 years, and to provide appropriate procedures.
relatéd to future declarations of national emergencies.

Accordingly, H.R. 3884 would generally terminate,
two years after its enactment, all powers and authorities
conferred on the President, any other government officer
or employee, or any executive agency, which result be-
cause of the existence of any declaration of national
emergency now in force. The two-year delay would provide

AT

time to enact permanent léﬁ;Where neededy t

replace the
authorities that are to termfinate. The 111 would also
authorize the President to proclaim the existence of
future national emergencies, with provision for congres-.
sional review.

I 2§§Q&ﬁsupport the purposes of the Sn olled bill.
One of its provisions, however, woulé?germit the Congress

to terminate a national emercgency by a concurrent resolu-

tion. This feature of the bill is unconstitutional
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for disapproval of regulations‘apd other action(by concur-
rent resolutiorv or by resolutions of one House7 are clearly
unconstitdticnal; Such provisions are contrary to the
genegalgérinciple of separation of powers whereby Congress
enacts laws but the President and the agencies of govern-
ment execute them. In addition, they violate Article I,
section Z;%hich réqﬁires.that resolﬁtions having the force
of law be sent to the President for hisvgignature or Qeto;
In recent years, the Congress has increasingly givén
consideration to these kinds of legislative encroachment
measures. Accordingly, the Attorney Geﬁeral, at my direc-
tion),has become a party plaintiff in é lawsuit challeng-
ing the constitutiénality‘of a compaféble provision in
the Federal Electién Campaign Act. In the event that the
court eeadess—aa—epéaéea—whéoh—strikes’aown all legisla-
tive encroachment type provisions now in law, I consider

202 .
section 28*(a) (1) of H.R. 3884 as MLy separable from

the rest of the bill, .and E!!tfwouldAfxéect the other pro-

- 5 -
visions relating to emergency powers tolﬁﬁﬁﬁzxz









941 CoNcrEss | HOUSE OF REPRESENTATIVES Rerorr
1st Session ; : No. 94-238

NATIONAL EMERGENCIES

—

’\IAY 21, 1975.—Committed to the Committee of the Whole House on the state of
the Union and ordered to be prmted

Mr. Frowers, from the Committee on the Judiciary, submitted the
following

REPORT

[To accompany H.R. 3884]

The Committee on the Judiciary, to whom was referred the blll
(H.R. 3884) to terminate certain authorities with respect to national
cmergencies still in effect, and to provide for orderly implementation
and termination of future national emergencies, having considered the
same, reports favorably thereon with amendments and recommends
that the bill as amended do pass. :

The amendments are as follows
- Page 2, line 2 : Strike “one year” and insert “two years”.

Page 2 lines 13 and 14: Strike “pursuant to a statute authorizing
Lim to declare a national emergency’.

Page 3, line 21: After “clause (1)7, » insert “or on the. date specified
in a proclamatlon by the Pre51dent terminating the emergency as
provided in clause (2)”.

Page 6 : Strike all of lines 14,15,16,17,18,and 19.

Page 6, line 20 : After “TTTLE”, strike “IV” and insert “IT1”,

Page 6, line 22: After “SEC.”, strike “401” and insert “301”.

Page 7 line 6 : After “TITLE”, strike “V” and insert “IV”.

Page 7 line 8: After “SEC.”, strike 501’ and insert “401”,

Page 7 line 12: A fter “each” strike “such”. .

Page 7 line 22 : After “w1th1n” strike “thlrty” and insert “ninety”,
and after “each” strike “three-” and insert “six-

Page 7, line 25 : Strike “three-month” and insert “six-month”.

Page 8 line 2: Strike “thirty” and insert “ninety”.

Page 8, line 5: A fter “TITLE”, strike “VI” and insert “V”,

Page 8 line 8 : After “SEC.”, strike “601” and insert “5017.

Page 8, line 24 : A fter “Act of 1933” insert “as amended”.

Page 9 line 18 : A fter “SEC”, strike “602" and insert “502”,

Page 9 line 22: Strike “95 (a) 7 and insert “95a”.

Page 9: Strike all of line 23.
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Page 9, line 24 : Strike “(8)” and insert *(2)”.
Page 9, line 25: Strike ‘:‘(4) ’,’, and insert ““ 3) ’:3
Page10:line 1: Str_lke“ (5)” and }nsert“ (4)” .
Page 10, line 3: Strike “(6)” and insert “(5)”. )
Page 10, line 4: At the end of the sentence, strike the period and
insert a semi-colon.
Page 10, after line 4: ITnsert : . .
“f GS) Public Law 85-804 (Act of Aug. 28, 1958, 72 Stat. 972;
50 U.S.C. 1431-1435) ; '
“(7) Section 2304 (a) (1) of Title 10, United States Code; .
“(8) Sections 3313, 6386(c) and 8313 of Title 10, United States
Code.”
Page 10, line 7: Strike “ (1) (6)”.

Purrose

The purpose of the proposed legislation, as amended, is to terminate
all powers and authorities under any national emergency existing on
the date of enactment as of two years from that date.

As to future emergencies, the bill provides procedures and require-
ments concerning their declaration and termination and provides for
powers and authority to be exercised in the case of future emergencies.
It would also require that records be maintained of significant orders .
of the President and of agency rules and regulations issued during
a war or national emergency, and that such orders and rules and regu-
lations be transmitted to the Congress. A report of all expenditures
directly attributable to the exercise of powers and authorities under
a declaration of national emergency would have to be transmitted
to the Congress within ninety days after each six month period under
the declaration. ~ : :

The bill provides for the repeal of certain obsolete statutes and for
the continuance in effect of emergency powers and authority under
listed statutes which are important to present functions of the
Government. ‘

STATEMENT

This is a bill which provides for a statutory resolution and defini-
tion concerning the exercise of the powers and authorities in connec-
tion with national emergencies which may occur in the future. By
providing for a termination of powers and authorities relating to exist-
ing emergencies, the bill will make it possible for our Government to
function in accordance with regular and normal provisions of law
rather than through, special exceptions and procedures which- were
intended to be in effect for limited periods during specific emergency
conditions. o

- Presently, the national emergency declared in December of 1950
by President Truman in connection with the Korean conflict is in
effect. The even earlier emergency declared by President Roosevelt
in March of 1933 to meet the pressing problems of the depression has
not actually been terminated. Two other emergencies are still in
effect. There was a national emergency proclaimed on March 23, 197
because of a Post Office strike, and again on August 15, 1971, a
.national emergency was declared to deal with balance of payments
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and other international problems. It can therefore be stated that there
has been an emergency in one form or another for the last 43 years.
This bill will have the positive effect of ending the practice of conduct-
ing governmental activity under authority of laws which derive force
from emergencies declared years in the past to meét problems and
sitnations which have long since disappeared or are now drastically
changed. The history of continued and almost routine utilization of
. such emergency authorities. for  years after the .original crisis has
passed: in the opinion of this committee serves only to emphasize the
fact that there is an urgent need to provide adequate laws t6 meet our
present day needs. Legislation intended for use in erisis situations is
by its nature not well suited to: normal, day-to-day government opera-
tions. It is also conceivable that the existence of emergency authority
has actually discouriged legislative action. Routine statutory authori-
zation may not have been sought by executive.agencies or granted by
theCongress because it was not then currently.needed. One of the
basic purposes of this bill is to providea legislative basis for a return
to a more rational and normal state of law'in this phase of govern-
ment operations and to eliminate unnecessary and undesirable emer-
gency powers without, at the same time, upsetting dispositions that
are routine and essential portions of our present legislative and admin-
istrative structiire. In providing procedures to govern future emer-
gencies, the bill will establish a system which will prevent such a
continuing reliance on emergency statutes from recurring.

Prior to the consideration of legislation in the Senate, the Senate
Special Committee on the Termination of the National Emergency
conducted a two year study on-the problems, application and scope of
emergency statutes.. An important aspect of that statute concerned the
identification and analysis of ‘emergency statutes. The bill S. 8957,
which passed the Senate late in the last Congress, was to a large degree
a product of the work of'that special committee. The present bill H.R.
3884 incorporates the basic provisions of the earlier bill S. 8956 as it
was finally passed by the Senate and referréd to this Committee in
the 93rd Congress. As is evidenced by the departmental . reports
recéived by this Committee on the earlier bill which are printed in this
report and commented upon in connection with the provisions of the
bill, the present bill and the recommendations of the Committee are
a continuation of the work begun in the last Congress. .

In the 93rd Congress, the bill H.R. 16668 on the subject of National
Emergencies was introduced and referred to the Committee, and on
October 7, 1974, as has been noted a similar bill," Sy 3957, passed the
Senate and was also referred to this Committee shortly before the end
of the Congress. While it was not possible t6. complete consideration
of those measures in that Congress, the departmental reports received
late in the year indicated general support for the bill as passed. by the
Senate. The reports contained additional material and background
information which were considered by the committee in connection
with the current bill H.R. 3884. As introduced; H.R..3884, with two
changes, was identical to the bill passed by the Senate last fall. In
addition to a technical change suggested by the Office of Management
and Budget in its report on the earlier bill, the language of the bill
was changed to provide that the termination of the powers and author-
ities relating to existing emergencies in section 101 of Title I of the
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bill would affect those powers and authorities under emergencies in
effect on the date of enactment rather than one year from date of enact-
ment as inthe earlier version. ‘ . EETA

The report of the Committee received from the Department of De-
fense recognized that world conditions and national conditions have
changed since the state of national emergency was declared in’ 1950.
That department stated that it recognized the desirability of terminat-
ing existing states of emergency and further stated that it has no obs
jection to their termination. The Department of Defense referred to
the fact that some of these emergency authorities had over the years
come to be relied upon in the day to day operations of the Department
and that these continuing needs would have.to be met. The commit-
tee considered the effect of the bill on these functions and-concluded
that the two year period fixed in the amended bill would provide the
Congress with a reasonable opportunity to consider permanent legisla-
tion to replace the authority provided under the specific emergency
provisions that now provide statutory authority for such day to day
functions. This period for orderly transition should preclude any
undue disruption in government operations. o

The report received from the Department of the Treasury on No-
vember 12, 1974, was considered by the committée with particilar ref-
erence to statutory authority for the regulations applicable during
periods of financial crisis to banks which are members of the Federal
Reserve System ‘and the limitations and restrictions on the activities
of such banks during those periods. That report stated the positiod,of
that department. concerning the authority providing for regulation
during emergencies of banking transactions, gold and silver aetivities,
transactions in foreign exchange, and the exercise-of rights in property
subject to American jurisdiction in: which foreign nationals-have an
interest. Some of these matters are of current significancegand there-
fore the bill as reported by the.committee. contains the exception in
section 502(a) (1) concerningrsection:6(b) of the Aect of Oetober §,
1917, the Trading With the Enemy Act. The Treasury Departmerit also
referred to certain provisions of law concerning current practives i
the warehousing of merchandise in bonded warehouses. It noted that
American importers have been permitted to warehouse merchandise
in excess of the periods in excess of statutory periods fixed in sections
491, 557, and 559 of the Tariff Act of 1950 as the result of regulations
authorized in a Presidential Proclamation issued under the authority
of an emergency statute, section 318 of the Tariff Act of 1930 (19
11.5.C. 1318). The two year period fixed in the amended bill will make
it possible for the appropriate committees to consider matters like this
where authority originally provided in connection with an emergency
situgtion has come to be relied upon iv normal Government procedure
and wnder current business practice. . T :

Title 1 of the bill provides that after two years, all powers and
authorities possessed by the President or other officer or employee of
the Federal Government, based upon any declaration of national
emergency in effect on the date of enactment will be terminated. The
provisions of Title 1 terminating powers and: authorities possessed

y the executive as the result of any prior declaration of national emer-
gency are a basic part of the bill. It is recognized that an immediate
termination without a period for transition in adjustment would undo
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and confuse many dispositions which are necessary and functioning
parts of our Government. After study and consideration, the Congress
may or may not wish to change some of these practices and procedures
based upon the emergency statutes. The bill meets this problem in two
ways: First, a limited number of powers and authorities which have
been identified as necessary on a continuing basis are exempted from
termination by section 502 of the amended bill. Second, as discussed
above the termination date for all other powers and authorities is set
at two years from date of enactment. This will also serve to give gov-
ernment departments and agencies a period in which to identify and
bring to the attention of the Congress provisions which in their esti-
mation merit legislative consideration. . )

In reports on the earlier bills and in testimony before the committee,
the executive departments and sgencies have indicated that they have
identified all of their operations which are dependent upon emergency
powers and authority for their.continuing validity. In view of the num-
ber and the complexity of the statutes involved, there is a possibility
that several provisions may have:been:overlooked. The definite limit
fixed in the bill - will pequire that the dgencies take prompt action to
review their legislative authority.and make prompt recommendations:
to the Congress for.any needed action. ‘A fter the two year period the
Government agency should be freed from s dependence on emergencies
authority and Gavernment operation will proceed on the basis of pro-
cedures under permanent law and-under new .enactments drafted to
meet currentneeds and operations. .o Lo

Any emergency declared after the date of enactment of this legis-
lation would not be terminated by Title I, but would instead be gov-
erned by the limiting scheme created by Title I1. By definition, Title
I would affect those. statutes whose conferral of powers is expressly
conditioned upon a Presidential deelaration .of national emergency.
This is. provided in Section 101(b), which defines “any national emer-
gency in effect” to mean only “a general declaration of emergency made
by the President”. Aecordingly, laws like the Defense Production Act
of 1950, which do not require a Presidential declaration of emergency
for their use, are not affected by this title—even though they may be
referred to in a general sense as “emergency” statutes. . . - '

Title IT of the bill concerns the declaration of future national emer-
gencies. These provisions would require that in the future there shall
be an improved definition and classification of the nature and effect
of declarations of national emergencies. The provisions of this title of
the bill, together with those of Titles IIT and IV of the amended bill,
are included to insure that the Congress will ‘exercise continuing and
effective oversight in connection with any future emergencies. Section
201 concerns Presidential proclamations.of a national emergency and
authorizes such proclamations upon a finding that it is essential to the
preservation, protection and defense of the Constitution or to the com-
mon defense, safety or well-being of thé territory or people of the
United States. This language of section 201(a) is not intended to grant
any additional authority to the President. Rather it indicates the gen-
eral nature of the circumstances in which a declaration might beissued.
The proclamation would be immediately transmitted to the Congress
and published in the Federal Register. Subsection (b) limits the effec-
tiveness of provisions of law to be exercised during a national emer-
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gency to periods when a President’s declaration of national emer-
gency is in effect and then only in accordance with the balance of the
provisions of the bill. This latter provision has particular reference
to the provisions of section 301 which requires that the President spe-
cify the provisions of law he will utilize or under which other officers
of the Government will act. Subsection' (b) also contains a provision
stating that no subsequent enactment will supersede the title unless it
does so in specific terms declaring that the new law supersedes the pro-
visions of the title. ‘

Section 202 (a) provides for the termination of national emergencies
declared by the President in accordance with Title IT of the bill. They
would be terminated by concurrent resolution of the Congress or by a
proclamation by the President. The subsection contains an additional
requirement that at the end of each year following the declaration of
an emergency which is still in effect, the President shall publigh in
the Federal Register and transmit to the Congress a notice stating
that the emergency is still in effect. This title of the bill provides, for
the first time, explicit provision far the President to make the declara-
tion of national emergency which certain statutes require. While it
might be asserted that the Chief Executive has inherent constitutional
power to proclaim to the citizens his detérmination that there exists
a naftional emergency. Under this bill such a general proclamation
would not have the effect of placing any new statutory powers in his
hands. This clarifies an existing problem as to emergency statutes. At
present this power can be implied with respect to some statutes—for
example, those which stafe that certain laws are deemed to be in effect
“during any * * * period of national emergency declared by the
President, in so many words, may declare such an emergency ; and
some statutes dependent upon the existence of states of emergency do
not specifically say who shall declare them. The committee has con-
cluded that the bill will elarify the law in this report. When the Act
fully takes effect, emergency provisions will only be implemented
by the President in accordance with the terms-of Title TI and Title TIT
of ithe amended bill. Tt should also be noted that when enacted into
law the provisions of the bill would not supersede existing provisions
of law which authorize congressional declarations of emergency; its
focus is only on presidential declarations. o

In providing for the termination of emergency powers as well as
their commencement, the bill makes an important change in the law.
The absence of such statutory requirements and procedures in the past
has resulted in the failure to terminate emergency powers and this in
turn has given rise to the present situation. Under present law, which
does not contain explicit termination provisions, proposals for the use
of emergency power often generate discussion as to whether existing
emergencies have lapsed or grown stale die to passage of time and
change of circumstances. Section 202 of the present bill will eliminate
all uncertainty on that point, since it sets forth ithe prescribed means
of termination and also requires the continuing existence of a state of
emergency to be formally recorded each year. -

As has been stated, the bill provides two methods for termination : a
concurrent resolution by Congress, and a proclamation by the Presi-
dent. The second has been the traditional method for formally ending



7

emergencies. Presidents have terminated a number of separate emer-
gencies in the recent past. In 1952 President Truman terminated
emergencies declared by President Roosevelt in 1939 and 1941.* Recent
invocations of emergency power by the President have relied on two
emergency declarations: Proclamation No. 2914 of December 16, 1950,
and Proclamation No. 4074 of August 15,1971.2 :

Subsections (b) and (¢) of Section 202 provide for procedures
which will govern the consideration of the Congress of a concurrent
resolution which would terminate a national emergency. These provi-
slons are very similar to those set forth in section 7 of Public Law
93-148, the War Powers Act, of November 7, 1973. Subsection (b)
provides that not later than six months after a national emergency is
declared, and then after each following six-month period during the
continuance of an emergency, each House of Congress shall meet to
consider a vote on a concurrent resolution to determine whether that
emergency shall be terminated. It is further provided that in either
House a concurrent resolition to terminate a national emergency de-
clared by the President shall be referred to the appropriate committee
and a resolution is to be reported out by such committee together with
its recommendations within fifteen calendar days, unless such House
shall otherwise determine by the yeas and nays. Upon being reported,
the concurrent resolution shall become the pending business of the
House in question and shall be voted on within three calendar days,
unless such House shall otherwise determine by yeas and nays. Upon
passage by one House, the concurrent resolution is to be referred to
the appropriate committee of the other House and it similarly would
be required to be reported out in fifteen calendar days. It would be-
come the pending business of that House and be voted upon within
three calendar days unless otherwise determined by that House by vote
of the yeas and nays.

In the event of disagreement between the two Houses on the concur-
rent resolution passed by both, the bill would require that conferees
be promptly appointed and their report filed within six days and the
House would be required to act within six calendar days thereafter.
Should the conferees disagree within forty-eight hours they are to
report back to their respective Houses in disagreement. These provi-
sions of subsection 202(c) are stated to be an exercise of the rulemak-
ing power of the House and Senate, and the constitutional power of
either House to change its rules is specifically recognized in the bill.

Section 301 of the amended bill contains the provision referred to
above providing that powers and authorities made available by statute
for use during national emergencies are effective after a declaration
of national emergency only after the President specifies the specific
provisions of such laws which will be utilized. Under existing law, such
a declaration would have the effect of reviving many emergency
provisions throughout the United States Code, whether or not they
are relevant to the emergency at hand. In many eases, the provisions
are not self-executing, so that their mere availability does not bring
them into force without specific implementing directives. In other
cases, however, changes in law automatically take effect during times

1 Proclamation No. 2974.
2E.g., B.O. 11810 of September 30, 1974, Continuing the Regulation of Exports.
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of national emergency.? Section 301 of the amended bill would change
this by establishing that no provision of law shall be triggered by a
declaration of national emergency unless and until the President
specifies that provision as one of those under which he or other officers
will act. The specification may be made either in the declaration of
national emergency or in subsequent Executive orders. This will enable
the Executive to choose specific provisions needed to deal with the
emergency at hand; and it will put Congress and the public on notice
as to precisely what laws are going to be invoked.

Section 401 of the amended bill details the accountability and re-
porting requirements applicable to the President in connection with
national emergencies. All significant orders of the President shall be
filed and an index maintained of that file. Further, each Executive
agency is to maintain a file and an index of all rules and regulations
issued during an emergency of war. These orders, rules, and regula-
tions are to be transmitted to the Congress. Subsection (c¢) requires
that the President transmit to the Congress within ninety days of the
end of each six month period after declaration of a national emergency .
or declaration of war a report of the total expenditures of the Govern-
ment attributable to the exercise of powers and authorities brought
into force by the declaration. A final report of all such expenditures is
required within ninety days of the termination of the war or the
emergency. ‘ ’

At the hearing on the bill, the Defense Department witness stated
that the thirty day period provided in the bill as originally introduced
might not be suﬂ{:ient time to prepare a complete accounting of all
expenditures directly attributable to an emergency declaration. The
GSA representative at those hearings suggested that it may be more
informative as well as less onerous to require a narrative description
of how emergency powers have been used, rather than a list of figures.
The committee concluded that the best practical solution would be to
fix a ninety day period for such reports at the end of each sixth month
period. It would be assumed that such reports would include explana-
tions which would identify the nature, powers and authority for the
expenditures identified in this manner. ,

Trre V or TaE AMENDED BILn

Section 501 provides for the repeal of provisions of seven laws
which have been found to be superseded or obsolete, and section 502
for the continuation in effect of other provisions of law which have
been determined to be important to Governmental operation. The texts
of laws referred to in these two sections are set out in the appendixes I
and II of this report, and appendixes contain other relevant portions
of the statutes involved to give a more complete understanding of the
scope and purpose of the laws involved. The texts of laws or portions
of laws repealed or stricken as provided in section 501 are set out in
Appendix I, and the texts of laws continued in force under section
502(a) of the amended bill are set out in Appendix IT.

s Examples are found in 37 U.8.C. 202(e) having to o with pay of certain rear admirals,
gr in e§7 U.?.C. 407(b) baving fo do with dislocation allowances for members of the uni-
ormed zervices, '



9

Provisions To Be Repearep

Subsection (a) of section 501 of the amended bill strikes paragraph
(1) of section 349 (a) of the Immigration Act (8 U.S.C. 1481 (a) ). Sec-
tion 849 concerns loss of nationality by nationals of the United States,
and subsection (a) (10) provides that nationality shall be lost by per-
sons who depart from or remain outside the jurisdiction of the United
States during a war or national emergency for the purpose of evading
or avoiding training and service in the Armed Forces of the United
States. The Supreme Court in the case of Kennedy v. Mendoza Mar-
tinez, 872 U.S. 144 (1963) held section 349(a) (10) of the Immigra-
tion and Nationality Act to be unconstitutional because it employed
the sanction of deprivation of nationality as a punishment for the
offense of leaving or remaining outside the country to evade military
service without affording the procedural safeguards guaranteed by
the Fifth and Sixth Amendments. In this connection, the Court
pointed out that this punishment cannot be imposed without a criminal
trial with all its incidents and procedural safeguards including indict-
ment, notice confrontation, jury trial, assistance of counsel, and com-
pulsory process for obtaining witnesses. Since the subparagraph has
been held invalid, the bill provides that it be stricken from section
349 (a) of the Immigration and Nationality Act.

Subsection (b) of section 501 of the amended bill deletes Item 4 of
section 2687 (b) of Title 10. Item 4 provides that leases of non-excess
property of a military department must contain a provision making
the lease revocable by the section during a national emergency declared
by the President. In the course of the hearings on the bill, the commit-
tee was advised that the deletion of this provision would give the de-
partments concerned the option of either including or not including
such a requirement in their leases. The change would, therefore, make
it pessible for the departments to determine whether the foreseeable
needs of the department would require the inclusion of such a pro-
vision. :

Subparagraph (c) of section 501 repeals a joint resolution approved
Aungust 8, 1947 concerned the regulation of consumer credit. This Act
ended consumer credit control under a war time executive order as of
November 1, 1947. The exception contained in the Act provided that
the authority could be exercised during war or nstional emergency
after the effective date of the act. The provisions of the act are obso-
lete. Section 1904 of Title 12 presently empowers the President to
authorize the Board of Governors of the Federal Reserve System to
regulate extensions of credit. :

Subsection (d) of section 501 repeals section 5(m) of the Tennessee
Valley Authority Act of 1933 (16 U.S.C. 831d (m). Subsection (m)
hars the sale of products except ferrophosphorus outside the United
States and possessions except as to the United States Government for
military use or to its allies in the case of war or until six months after
the termination of the Korean emergency. The committee has been
advised that the provisions of this subsection have no present applica-
tion.

Subsection (e) of section 501 of the amended bill repeals section
1383 of title 18 of the United States Code. This is a section which pro-

H. Rept. 238, 94-1 2
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vides criminal penalties for “Whoever, contrary to the restrictions
applicable thereto, enters, remains in, leaves, or commits any act in
any military area or military zone prescribeci under the authority of
an Executive Order of the President, by the Secretary of the Army...”
when it appears that the individual knew of the restrictions or order
and that bis act was in violation thereof. This section was originally
enacted as a wartime measure on March 21, 1942. In the case of
Hirabayashi v. United States, 320 U.S. 81, 92 (1943), the Court held
that the Act ratified and confirmed Executive Order No. 9066, 7 Fed.
Reg. 1407, which was promulgated during time of war on February
14, 1942, for the declared purpose of persecuting the war by protecting
national defense resources from sabotage and espionage. This was the
Executive Order which formed the basis for the relocation and deten-
tion of persons of Japanese ancestry in that period. This relationship
to the evacuation was even more directly discussed in the case of
Ex Parte Mitsuge Endo 323 U.S. 283, 298 when it was pointed out that
Congress had made the orders regarding the evacuation program sub-
jeet to the civil penalties provided in the Act of March 21, 1942, the act
upon which the codified provisions of section 1383 of Title 18 are based.
Clearly, the Act was not intended to apply in normal peacetime situa-
tions. Further, by the Act of September 25, 1971, Public Law 92-128
repealed the provision of Title IT of the Internal Security Act of 1950
(50 U.S.C. 811-826) the “Emergency Detention Act.” The report of
the Committee which accompanied that legislation (H. Rept. 92-116,
92nd Congress, 1st Session) stated : .

. . . the Committee is of the view that the Emergency
Detention Act serves no useful purpose, but, on the contrary,
only engenders fears and resentment on the part of many of
our fellow citizens . . .

The repeal of section 1383 of Title 18 is consistent with the previous
action of the Congress with reference to the above law. Since the pro-
visions of section 1383 of Title 18 have no current purpose, they are,
as a practical matter, obsolete.

Subsection (f) of section 501 strikes subsections (b), (¢), (d), (e)
and (f) of section 6 of the Act of February 28, 1948. An amendment to
the Public Health Service Act concerning promotion of commissioned
officers of the Public Health Service. The committee has been advised
that these provisions now are.obsolete.

Subsection (g) of section 601 repeals section 9 of the 1946 Merchant
Ship Sales Act. 50 U.S.C. 1742. This section of the Sales Act concerns
price adjustment for prior sales to citizens of the United States. The
committee has been advised that the section is now a. nullity and no
future proclamation of a national emergency could provide any au-
thority under it. The letter from the Department of Commerce dated
April 1,1975 discussing this point is set out at the end of this report.

CONTINUING AUTHORITY PROVIDED FOR IN THE BILL

As has been discussed in this report, a basic problem with emergency
legislation derives from the fact that much which is authorized and
much which has been done under it is really not of merely an “emer-
gency” nature. Simply to abolish all emergency powers and disposi-
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tions on a specified date would not actually solve this problem but
would ignore that in some instances this authority is vital to retain
governmental functions. The committee has been advised that the
greatest part of the effort which the Ezecutive and Legislative
branches have devoted to this bill and earlier bills in the past several
years has been directed toward identifying those powers and disposi-
tions which should be preserved while the rest are abandoned. As is
provided in section 502 (b), it is intended that within a short time those
provisions of law can be converted from the “emergéncy” portions of
the Code in which 'they now appear to standard, non-emergency sec-
- tions. Until that is achieved, however, the technical conditions which
enable them to remain effective must be preserved. This is achieved in
section 502 of theé amended bill, by preserving the effect of previously
issued declarations of national emergency only with respect to those
specified provisions. The texts of laws referred to in section 502(a) are
sef forth in Appendix IT of this report together with a brief explana-
tion of the provisions involved. . ; A
Section 502(a) of the amended bill provides that the provisions of
the Act will not apply to provisions of law and related powers, au-
thority, and actions thereunder which are listed in that section. Clause
1 of the subsection lists section 5(b) of the Act of Oct. 6, 1917, the
Trading With The Enemy Act. The provisions of 5(b) are presently
set out in the United States Code as section 95a of Title 12 'and section
5(b) of Title 50. This section concerns the regulation of transactions
in foreign exchange of gold and silver, property transfers in which
any foreign country or national thereof has an interest and provides
for the administration of such assets or property. At-the hearings on
the bill and indepartmental reports made to the committee, the im-
portance of this section as a continuing measure was emphasized. The
Treasury Department pointed out that this law is important to the
United States with regard to existing controls which regulate trans-
actions with several foreign countries and their nationals. It is also
important to the continuing validity of certain blockings of assets of
foreign countries which are presently in effect. The State Department
witness before the committee indicated that the Department of State
is concerned with the continuance of this section because it provides
the basic legal authority for a number of programs of major foreign
policy importance. ' '
Clause 2 of section 602(a) of the bill as originally introduced would
have continued in effect the provisions of section 673 of Title 10,
which concerns the call up of members of the Ready Reserve. Since
this section by its express terms could be invoked by any future emer-
gency or where otherwise authorized by law, there would be no require-
ment of its continuance under the provisions of this section. Accord-
ingly, the committee has recommended that it be stricken and the
number of the clauses in the bill be adjusted accordingly. The balance
"of the discussion will relate to the numbers of the ¢lauses as are con-
tained in the amended bill ih renumbered section 502(a).
Clause 2 of 502(a) of the amended bill continues in effect the pro-
visions of the Act of April 28, 1942, which is contained in the United
‘States Code as section 278(b) of Title 40, This Aect provides for an
exception to the existing provisions of law concerning maximum rental
of leases in cases relating to vital leases during a war or national
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emergency. At the hearings on the bill, the witness representing the
GSA stated that the continuing availability of the national emergency
authority contained in this section has been found to be essential to
- the regular functioning of the Government and pointed out that this
type of authority had proven to be of value where situations arose
. where the normal limitations on expenditures for rentals, alterations
and improvements had to be waived in the national interest. The De-
partment further indicated that it would favor the enactment of per-
manent legislation granting similar alternative authority.

Clause 3 continues in effect the provisions:of the Aect of June 30,
1949 presently found in section 252 of Title 41 of the United States
Code. This Act provides for authority to make purchases and to make
contracts for property and services. Subsection (c) (1) contains an
exception to a requirement of advertising such purchases or contracts
where it is determined in the public interest during a period of na-
tional emergency declared by the President or by the Congress. The

- (reneral Services Administration has advised the committee that this
emergency authority is presently relied upon for the award of contracts
involving unilateral set asides for small business concerns. The com-
mittee was also advised that this authority is also relied upon for
partial set asides of contracts intended for labor surplus areas. It has
also been used to limit certain contracts of domestic end products in
the interest of improving the United States balance ofp ayments.
Presently, there is no other negotiation authority available. If this
authority were terminated, awards for these purposes would have to be
discontinued. For these reasons, this section has been listed among
those provisions of law to be given continuing effect.

Clauses 4 and. 5 of section 502(a) of the amended bill continue the
authority contained in two sections of the revised statutes concerning
the assignment of claims. Clause 4 lists section 3477 of the revised
statutes which is set out in the Code as section 203 of Title 31. This
section refers to the assignment of claims upon the United States and
continues-a provision that in time of war or national emergency, con-
tracts may contain a provision that assignment of money due under a
contract may not be subject to reduction or setoff for liability of the
assignor as specified in the section. Clause 5 continues in effect the
provisions of section 3737 of the revised statutes which is set out as
Section 15 of Title 41 of the Code. This section also has to do with
the assignment of claims and setoffs against the assignee and contains
langunage similar to that found in the section referred to in Clause 4.

During the hearings, the General Services Administration witness
referred to these provisions and stated that they permit claims for
money due or to become due a contractor with the Government to be
assigned to a bank, trust company or other financial institution. This
has proven to be important in the financing of Government contracts
but its usefulness may be impaired if the assignments are deemed to
be subject to reductions or set off by the Government. As has been
‘noted, under emergency authority, it is possible to provide that such
assignments will not be subject to such setoffs. The continuance of-this

- authority will make it possible for the appropriate committees to con- -
sider whether similar authority should be provided or modified by new
legislation.
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Clause 6 of section 502(a) of the amended bill continues the author-
ity provided in Public Law 85-804 as enacted on August 28, 1958. (50
U.S.C. 1431-1435.) This law permits departments or agencies exercis-
ing functions in connection with the national defense to deal with
unusual contract situations. This permits the correction of mistakes in
contracts, the formalization of informal commitments by the Govern-
ment, and the indemnification of contractors for unusually hazardous
risks and other extraordinary contractual relief. At the hearings on the
bill, it. was pointed out that the Commission on Government Procure-
ment recommended to the Congress in 1972 that the authority in
Public Law 85-804 be made available under permanent and generally
applicable law rather than being dependent upon the existence of a
state of war or national emergencies. On page 9 of Vol. 4 of the Report
of that Commission, the Commission summarized its recommendations
in connection with this Publie Law and indicated that it concluded
that the anthority should be extended to all executive -agencies subject
to the statutery controls now contained in the Act-and to controls and
criteria specified in the regulations established by the President. The
report of the Commission in chapter 4 discussed in some detail the
subject of equitable and special management powers under Public Law
85-804. The continuance of the authority as provided in this section of
the bill will permit the appropriate committees of Congress to consider
this aspect of the recommendations of the Procurement Commission.

Item 7 continues the authority provided in section 2304(a) (1) of
Title 10 providing for an exception to the requirement for formal
advertising in connection with certain contracts. This is identical.
language presently contained in the Armed Services Procurement Act-
to that contained in Clause 1 of subsection (¢) of section 302 of the
Act of June 30, 1949, which is also listed in this subsection of the bill
in Clause 3. The testimmony at the hearing was that this authority is
important in that it is used to provide for contracts for small busi-
nesses and to place contracts for labor surplus areas and disaster areas.

Ttem 8 extends the emergency authority provided in sections 3313,
6386 (c) and 8313 of Title 10, which provide authority for the suspen-
sion of provisions of law requiring mandatory retirement ar separation
of officers. In reports to the committee and testimpny in connection
with this bill, the eomumittee was advised that this authority makes it
possible to suspend such requirements as they relate to some 690 mem-
bers of the- Armed Forces missing in action in Southeast Asia. The
emergency authority permits the Armed Services to retain them in the
Armed Services until they are returned or are accounted for.

Cosyirree VOTE

On May 21, 1975, the Full Committee on the Judiciary approved the
bill H.R. 8884 by voice vote. '
: ‘ Cost

(Rule XTIIT (7)(2) (1) of the House Rules) \ .

The bill does not provide for any specific new programs, As has been
outlined in the report, after a transition period of two years it would
terminate all powers and authorities under existing emergentcies, and -
then also define procedures and restrictions which would apply in the °
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event of the declaration of future emergencies. Thus the bill contem-
plates governmental operations under regular law except as is other-
wise provided in the bill relating to emergency statutes. Under these
circumstances it is not possible to predict what future cost impact the .
provisions of this bill would have on the Government.

CONCLUSION -

The committee has concluded that the facts developed in the hear- .
ings on the bill and as outlined in this report demonstrate the need for -
legislative action. The testimony by representatives of departments in
connection with this sybject, and the reports received from those de-
partments have shown that there is general agreement that the time
has come for positive and constructive legislative action in the manner
provided for in this bill, It is recommended that the amended bill be.
considered favorably. o - ' '

. ; Axavysis or THE BiILL

TITLE I-—~TERMINATION OF EXISTING EMERGENCIES

Sec. 101 terminates powers ‘and authorities under existing emer-
gencies. The subcommittee amendment provides a two year delay in
effective date in lieu of the one year date originally stated in’ the bill.
The Congress would have this period to enact permanent law where
needed. The section defines “any national emefgency in effect” as one
declared by the President. The committee ‘afme'nginent would strike the
words “pursuant to a statute authorizing him to declare a national
emergency’. Apparently, not all previous emergencies were declared

pursuant to a specific statute.
' TITLE II—FUTURE NATIONAL EMPRGENCIES

Src. 201 authorizes the President to proclaim a national emergency
and requires thé proclamation to be transmitted to.the Congress and
published in the Federal Register. Powers and authoritiés to be exer- -
cised under the emergency are to be effective only when the President’
declares such an emergency and only in accordance with the provisions
of this bill. - ‘ ' "

Skc. 202 provides for termination of such emergencies either by the
Congress by concurrent resolution or by Presidential proclamation.
This section spells out in some detail the procedures to be followed by
the Congress to consider such concurrent resolutions. The resolutions
would be considered at six month intervals. These procedures of the
section are to be deemed a part of the rules of each House. .

TITLE INI—DECLARATIONS OF WAR

The single section 301 contained in this title of the bill as originally -
introduced would provide that when Congress declares war, provisions
of law providing for the exercise of powers and authorities in time of
‘war are to be effective from the date of that declaration. The subcom-

mittee amendment is to strike title I1I and renumber subsequent titles,
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and seéctions. It was concluded that the language of the t1tle was un-
necessary.
TITLE IV—EXERCISE OF EMEBGENCY. .PO)?&"_I?I}S;.“‘?

Title IV is re-numbered as Title ITI, and Sec. 401 becomes Sec. 301.
This section provides that upon the declaration of the national emer-
gency, the President will be requ1red to specify which -emergency
statutes are to be utilized.

TITLE V—AMENDED TITLE (IV)~—ACCOUNTABILITY AND REPORTING

Skc. 501 (401) When the President declares a national emergency
or the Congress declares war, the President shall maintain a file and
index of all Presidential orders and each executive agency shall main-
tain a file of all rules and regulations issued during the emergency or
war. These orders, rules and regulations are to be transmitted to the
Congress. The section requires that after the declaration of a national
emergency or declaration of war, the President shall transmit to the
Congress 90 days after each six month period a report of total ex-
penditures which are attributable to powers and authorities exercised
under such declarations. A final report is required 90 days after the
termination of the emergency or war.

P .
! v i

TITLE VI (TITLE V)—REPEALS AND CONTINUATION OF STATUTES

o [REPEALS]

Szc. 601 (501) repea,ls the following statutes , )

1. 'Paragraph 10 of section 349(a) of the Immmratlon and Nation-
ality Act providing for the expatriation of persons remaining outside
the jurisdiction of the United States in time of war or national emer-
gency to avoid service in the military. ,

2. Clause 4 of section 2667 (b) of Title 10 of the Umted States Code
requiring that leases of non-excess property of a military department
must include a provision making the lease revocable during a national
emergency.

3. A joint resolution approved August 8, 1947 concerning the regu-
lation of consumer credit which contins an exception that the author-
ities concerning such regulation could be exermsod during war or na- .
tional emergency. :

4. Subsection (m) of Section 5 of the Tennessee Valley Authority
Act of 1933 which bars the sale of Tennessee Valley Authority products
outside of the United States except to the Government for military use
orits allies in case of war or until six months after the termination of
the Korean emergency.

5. Section 1383 of Title 18 providing eriminal penalties for persons -
entering, remaining in, leaving or committing any act in a military
area or military zone.

6. Subsections (b), (¢), (d), (e) and (f) of Section 6 of the Act of
February 28, 1948, an amendment to the Public Health Service Act
concerning the promotlon of Public Health - Service officers, now
deemed obsolete. :
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[coxTiNvaTION ]

Section 602 (502) provides that the provisions of the Act will not
apply to listed provisions of law and related powers and authorities
and actions thereunder, as follows: ‘ '

1. Section 5(b) of the Act of October 6, 1917, the Trading With the
Enemy Act. The section concerns the regulation of transactions in for-
eign exchange in gold and silver, property transfers in which any for-
eign country or national thereof has an interest and provides for the
liquidation of assets or property. :

2. The bill would have continued the effect of the provisions of Sec-
tion 673 of Title 10 concerning the call-up of the Ready Reserve. The
subcomgittee amendment is to strike this and to re-number the balance
of the clauses in the subsection. .

3. (Clause 2) continues in effect the provisions of the Act of October
28, 1942, making an exception to existing provisions of law fixing max-
imum rental in leases deemed vital during a war or national emer-

ncy. ‘ :
geé:. %Clause 3) The provisions oft he Act of June 80, 1949, providin
authority to make purchases and make contracts for property an%l
services with an exception for the requirement for advertising and
provision for negotiated contracts where it is determined in the pub-
lic interest during a period of national emergency declared by the
President or by the Congress. This is thep resent authority for set-
asides for small business and for contracts in labor surplus areas, It
also has been utilized to limit certain contraets to domestic end prod-
uets to improve balance of payments.

5. (Clause 4) The provisions of section 8477 of the Revised Statutes
concerning the assignment of claims during war or national emer-
geney. Contracts may contain a provision that assignments of claims
will nof be subject to set-off for assignor liability. This section is im-
portant in obtaining bank financing,.

6. (Clause 5) The provisions of section 3737 of the Revised Statutes.
This section also has to do with the assignment of claims and set-offs
for assignor liability and contains language similar to that found in
the foregoing section.

{ The subcommittee amendment adds three references.)

6. New Clause 6 continues in effect the provisions of Public Law
85-804 permitting departments or agencies exercising functions in
connection with the national defense to deal with unusual contract
situations subject to standard regulations. This includes correction of
mistakes in contracts, formalization of informal commitments, indem-
nification of contractors for unusually hazardous risks and other
extraordinary relief. ,

7. New Clause 7 would continue in effect the provisions of section
2304(2) (1) of Title 10 which is a parallel provision to that referred
to in this section in original clause 4. Tt is similarly used to provide for
- contracts for small business and to place contracts in labor surplus
areas and disaster aveas.

8. New Clause 8 continues in effect the provisions of sections 3313,
6386(c) and 8313 of Title 10, making exceptions to the mandatory
separation or retirement of officers during an emergency. These sec-
tions may have application to approximately 691 officers now listed as
missing in action, :
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StaTeEMENT UnDER CLAUSE 2(1) (%%, anp Crause 2(1) (4) oF
Rure XTI or THE RuLes or THE HoUSE oF REPRESENTATIVES

A.
Oversight Statement

This report embodies the findings. and recommendations of the
Subcommittee on Administrative Law and Governmental Relations
pursuant to its oversight responsibility over National Emergencies and
procedures relating thereto. under Rule VI(b) of the Rules of the
Committee on the Judiciary, and the committee determined that
legislation should be enacted as set forth in the amended bill.

B.
Budget Statement

Clause 2(1) (3) (B) of Rule XI is not yet applicable because as is
stated in the report of the Committee on the Budget (House Report No.
94-25, 94th Cong., 1st Sess.) section 308(a) of the Congressional
Budget Act of 1974 will not be implemented during the current session.

C.
Estimate of the Congressional Budget Office

No estimate or comparison was received from the Director of the
Congressional Budget Office as referred to in subdivision (C) of
Clause 2 (1) (8) of House Rule X1.

D.

Oversight Findings and Recommendations of the Committee on
Government Operations

No findings or recommendations of the Committee on Government
Operations were received as referred to in subdivision (D) of clause
2(1) (3) of House Rule XI.

Inflationary Impact

In compliance with clause 2(1) (4) of House Rule XI it is stated
that this legislation will have no inflationary impact on prices and
costs in the operation of the national economy. The bill provides for
termination of Governmental dependence upon emergency statutes
and for procedures to be followed in the event of future emergencies.
It does not provide for any new programs.

Text oF StaTure To BE REPEALED

In compliance with paragraph 1 of clause 3 of rule XIII of the
Rules of the House of Representatives, the text of the statute which is
proposed to be repealed by the bill is shown as follows:

H. Rept. 238, 94-1——3
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Paragraph (10) of section 349(a) of the Immigration and Nation-

ality)Act* (Act of June 27, 1952, ch. 477, 66 Stat. 163; 8 U.S.C. 1481
10)) * * * ;or

( (10) depart’ing from or remaining outside of the jurisdiction of the
United States in time of war or during a period declared by the
President to be a period of national emergency for the purpose of
evading or avoiding training and service in.the military, air, or naval
forces of the United States. For the purposés of this paragraph fail-
ure to comply with any provision of any compulsory service laws of
the United States shall raise the presumption that-the departure from
or absence from the United States was for the purpose of evading
or avoiding training and service in the military, air, or naval forces
of the United States.

Paragraph (4) of section 2667 (b) of title 10, United States Code

* * * * * * *

(4) must be revocable by the ‘Seyc'retary'during a national emergency
declared by the President ; and

* * * * * * *®

The Joint Resolution approved August B, 1947 entitled “J oint Reso-
lution to authorize the temporary continuation of regulation of con-
sumer credit” (Act of Aug. 8, 1947, ch. 517, 61 Stat. 921; 12 U.S.C.
249).

JOINT RESOLUTIOEN‘ To authorize the temporary contiruation of regulation
: of consumer credit

Resolved by the Senate and House of Representatives. of the United
States of America in Congress assembled, That after November 1,
1947, the Board of Governors of the Federal Reserve System shall not
exercise consumer credit controls pursuant to Executive Order Num-
bered 8843, and no such consumer credit controls shall be exercised
after such date except during the time of war beginning after the date
of enactment of this joint resolution or any national emergency de-
clared by the President after the date of enactment of this joint
resolution. ' ‘

Section 5(m) of the Tennessee Valley Authority Act of 1933, as
amended (Act of May 18, 1933, ch. 32, § 5m, 48 Stat. 61, as amended ; |
16 U.S.C. 831d(m))

& * * & & * *

(m) No products of the Corporation except ferrophosphorus shall
be sold for use outside of the United States, its Territories and posses-
sions, except to the United States Government for the use of its Army
and Navy, or to its allies in case of war or, until six months after the
termination of the national emergency proclaimed by the President
on December 16, 1950, or until such earlier date or dates as the Congress
by concurrent resolution or the President may provide but in no event
after April 1, 1953, to nations associated with the United States in
defense activities.

Section 1883 of title 18, United States Code.

§ 1383. Restrictions in military areas and zones. '

Whoever, contrary to the restrictions applicable thereto, enters,
remains in, leaves, or commits any act in any military area or military
zone prescribed under the authority of an Executive order of the
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President, by the Secretary of the Army, or by any military com-
mander designated by the Secretary of the Army, shall, if it appears
that he knew or should have known of the existenee and extent of the
restrictions or order and that his act was in violation thereof, be fined
not more than $5,000 or imprisoned not more than one year, or both.

Subsections (b}, (¢), (d), e), and (f) of Section:6 of the Act
entitled “An Act to amend the Public Health Service Act in regard to
certain matters of personnel and administraiton and- fer-other pur-
poses”, (Act of February 28, 1948, ch. 83, 62 Stat. 45 ; 42 U.S.C. 211b)

%* : * * * & SRS TR ik

(b) Except as provided in subsection (d) of this section, no promo-
tion shall be made under section 210 of the Public Health Service ‘Act,
as amended by this Act, prior to July 1, 1948. Until that date officers
of the Regular Corps may receive temporary promotions to higher
grades with the pay and allowances thereof pursuant to section 210
(a) (1) of the Public Health Service Act, in force prior to the enact-
ment of this Act, notwithstanding the termination, prior to such date,
of the war and of the national emergencies proclaimed by the Presi-
dent. Any officer holding, on June 30, 1948, an appointment pursuant
to such section to a higher temporary grade shall centinue in such
ﬁ'rade until such appointment is terminated, as the President may

irect.

(¢) Effective as of the date enactment of this Act, each officer of
the Regular Corps on such date, in addition to the credit he has under
preexisting legislation for purposes of promotion, shall be credited
with three years of service.

(d) (1) Officers of the Regular Corps who have, or who on or before
July 1, 1948, will have, the years of service prescribed in pargraph (2)
of section 210(d) of the Public Health Service Act, as amended by -
this Act, for promotion to the senior assistant, full, or senior grade,
shall be recommended to the President for such promotion, to be
effective as of July 1, 1948, whether or not vacancies exist in such grade.
Such promotions shall be made without examination, except that no
promotions shall be made to the senior grade or any grade immediately
below a restricted grade until the officer is found qualified for promo-
tion pursuant to subsection (c) of section 210 of the Public Health
Service ‘Act, as amended by this Act. No promotion shall be made
pursuant to this paragraph to any grade in any professional category
1f such grade has been made a restricted grade pursuant to subsection
(b) of section 210 of the Public Health Service Act, as amended by
this Act. For purposes of seniority an officer promoted under this
paragraph shall be credited with the years of service in the grade to
which promoted equal to the excess of his years of service on the date
of promotion over the years of service required for promotion to such
grade under paragraph (2) of section 210(d) of the Public Health
Service Act, as amended by this Act. .

(2) Officers in the junior assistant grade in the Regular Corps who
have, or who on or before July 1, 1948, will have four or more years of
service in the junior assistant grade, shall be recommended to the
President for promotion to the assistant grade, to be effective as of
July 1, 1948, without examination and whether or not vacancies exist
in such grade. For purposes of promotion and seniority in grade, an
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officer promoted under this paragraph shall be credited with the years
-of service equal to the excess of his years of service on the date of
promotion over four years. ' '

- {e) For purposes of seniority, any officer of the Regular Corps of
the Public Health Service on the date of enactment of this Act shall be
-considered as having had service in the grade which he holds on such
date equal to the excess of the service credited to him for promotion
purposes over the length of service required under section 210(d) (2),
as amended by this Act, for promotion to such grade, :

(f) Except as provided in subsection (d) of this section, the pro-
visions of this section shall not, prior to July 1, 1948, affect the term
or tenure of office (including any office held under temporary promo-
tion) of any commissioned officer of the Service in office upon the date
of the enactment of this Act. , ,

Section 9 of the Merchant Marine Sales Act of 1946 (Act of Mar.
8, 1946, ch. 82, 60 Stat. 45; 50 App. U.S.C. 1741).

ADJUSTMENT FOR PRIOR SALES TO CITIZENS

. Sec. 9. (a) A citizen of the United States who on the date of the

enactment of this Act— ;

‘ (1) owns a vessel which he purchased from the Commission
prior. to such date, and which was delivered by its builder after
December 31,1940 ; or

(2) is party to a contract with the Commission to purchase
from the Commission a vessel, which has not yet been delivered
to him;or ,

{8) owns a vessel on account of which a construction-differential
subsidy was paid, or agreed to be paid, by the Commission under
section 504 of the Merchant Marine Act, 1936, as amended, and
which was delivered by its builder after December 31, 1940; or

(4) is party to a contract with a shipbuilder forthe construction
for him of a vessel, which has not yet been delivered to him, and
on account of which a construction-differential subsidy was
agreed, prior to such date, to be paid by the Commission under
section 504 of the Merchant Marine Act, 1936, as amended :

shall, except as hereinafter provided, be entitled to an adjustment in

the price of such vessel under this section if he makes application

therefor, in such form and manner as the Commission may prescribe,
within sixty daysafterthe date of publication of the applicable prewar
domestic costs 1n the Federal Register under section 8 (¢) of this Act.

No adjustment shall be made under this section in respect of any vessel

the contract for the construction of which was made after September

9. 1945, under the provisions of title V (including section 504) or title

V11 of the Merchant Marine Act, 1936, as amended.

(b) Such adjustment shall be made, as hereinafter provided, by
treating the vessel as if it were being sold to the applicant on the
date of the enactment of this Aect, and not before that time. The
amount of such adjustment shall be determined as follows:

' (1) The Commission shall credit the applicant with the excess
of the cash payments made upon the original purchase price of
the vessel over 25 per centum of the statutory sales price of the
vessel as of such date of enactment. If such payment was less
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than 25 per centum of the statutory sales price of the vessel, the
applicant shall pay the difference to the Commission.

(2) The applicant’s indebtedness under any mortgage to the
United States with respect to the vessel shall be adjusted.

© (3) The adjusted mortgage indebtedness shall be in an amount
equal to the excess of the statutory sales price of the vessel as of the
date of the enactment of this-Act over the sum of:the cash payment
retained by the United States under paragraph (1) plus the read-
justed trade-in allowance (determined under paragraph (7)) with
respect to any vessel exchanged by the applicant on the original
purchase. The adjusted mortgage indebtedness shall ‘be payable
in equal annual installments thereafter during the remaining life
of such mortgage with interest on the portion of the statutory sales
price remaining unpaid at the rate of 314 per centum per annum.

(4) The Commission shall credit the applicant with the excess,
if any, of the sum of the cash payments made by the. applicant
upon the original purchase price of the vessel plus the readjusted
trade-in allowance (determined under paragraph (7)) over the
statutory sales price of the vessel as of the date of the enactment
of this Act to the extent not credited under paragraph (1).

(5) The Commission shall also credit the applicant with an
amount equal to interest at the rate of 314 per centum per annum
(for the period beginning with the date of the original delivery
of the vessel to the applicant and ending with the date of the
enactment of this Act) on the excess of the original purchase price
of the vessel over the amount of any allowance allowed by the
Commission on the exchange of any vessel on such purchase; the
amount of such credit first being reduced by any interest on the
original mortgage indebtedness accrued up to such date of enact-
ment and unpaid. Interest soaccrued and unpaid shall be canceled.

(6) The applicant shall credit the Commission with all amounts

" paild by the United States to him as charter hire for use of the
vessel (exclusive of service, if any, required under the terms of
the charter) under any charter party made prior to the date of
the enactment of this Act,and any charter hire forsuch useaccrued
up to such date of enactment and unpaid shall be canceled ; and
the Commission shall credit the applicant with the amount that
would have been paid by the United States to the applicant as
charter hire bare-boat use of vessels exchanged by the applicant
on the original purchase (for the period beginning with date on
which the vessels so exchanged were delivered to the Commission
and ending with the date of the enactment of this Act).
(7). The allowance made to the applicant on any vessel
exchanged by him on the original purchase shall be readjusted so as
to limit such allowance to the amount provided for under section 8.
" (8) There shall be subtracted from the sum of the credits in
favor of the Commission under the foregoing provisions of this
subsection the amount of any overpayments of Federal taxes by
the applicant resulting from the application of subsection (¢) (1),
and there shall be subtracted from the sum of the credits in favor
of the applicant under the foregoing provisions of this subsection
the amount of any deficiencies in Federal taxes of the applicant
resulting from the application of subsection (c)(1). If, after
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- making such subtractions, the sum of the credits in favor of the
applicant exceeds the sum of the credits in favor of the Commis-
sion, such excess shall be paid by the Commission to the applicant.
If, after making such subtractions, the sum of the credits in favor
of the Commission exceeds the sum of the credits in favor of the
applicant, such excess shall be paid by the applicant to the Com-
mission. Upon such payment by the Commission or the applicant,
such overpayments shall be treated as having been refunded and
such deficiencies as having been paid.

For the purposes of this subsection, the purchase price of a vessel on

account of which a construction-differential subsidy was paid or agreed

to ‘be paid under section 504 of the Merchant Marine Act, 1936, as
amended, shall be the net.cost of the vessel to the owner. ‘

{¢) An adjustment shall be made under this section only if the appli-
cant enters into an agreement with the Commission binding upon the
citizen applicant and any affiliated interest to the effect that—

‘ (1) depreciation and amortization allowed or allowable with
respect, to the vessel up to the date of enactment of this Act for
Federal tax purposes shall be treated as not having been allow-
able; amounts credited to the. Commission under subsection (b)

- (6) shall be treated for Federal tax purposes as not having been
received or accrued as income; amounts credited to the applicant
under subsection (b) (5) and (6) shall be treated for Federal

- tax purposes as having been received and accrued as income in

. - the taxable year in which falls the date of the enactment of this
Act; RN

{2) the liability of the United States for use. (exclusive of serv-

. Ice, if any, required under the terms of the charter) of the vessel

- on or after the date of the enactment of this Act under any charter

. party shall not exceed 15 per centum per annum of the statutory

-+ sales price of the vessel as of such date of enactment; and the

+ liability of the United States under any such charter party for

loss of the vessel shall be determined on the basis of the statutory

. sales price as of the date of the enactment of this Act, depreciated

- to the date of loss at the rate of 5 per centum per annum ;and

- (3) in the event the United States; prior to the termination of

" the existing national emergerncy declared by the President on

May 27, 1941, uses such vessel pursuant to a taking, or. pursuant

. to.a bare-boat; charter made, on or after the date of the enactment

- of this Act, the compensation to0 be_paid to the purchaser, his

. recelvers, and trustees, shall in.no event be greater than 15 per
centum per annurm of the statutory sales price as of such date. :

© (d) Section 506 of the Merchant Marine Act, 1936, as amended,

shall not spply with respect to (1) any vessel which 1is eligible for
an adjustment under this seetion, or (2) any vessel described in clause

(1), (2), (3),0r (4) of subsection (a) of this section, the contract for

the construction of which is made after September 2, 1945, and prior

to the date of enactment of this Act.

Cuances 1N Existine Law

‘In compliance with paragraph 2 of clause 3 of rule XIIT of the
Rules of the House of Representatives, changes in existing law made
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by the bill are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown in roman) :

. Section 349(a) of the Tmmigration and Nationality Act (Act of
June 27,1952, ch. 477, 66 Stat 163 ; 8 U.S.C. 1481. — ‘

* * * * * S * ) *
Cuarrer 3—Loss oF NATroNALITY

LOSS OF NATIONALITY BY NATIVE-BORN OR NATURALIZED CITIZEN

SEG 349. (a) From and after the effective date of this Act a person
who is a national of the United States whether by birth or naturaliza-
tion, shall lose his nationality by—

(1) obtaining naturalization in a forelgn state upon his own
'appllca,tlon, upon an application filed in his behalf by a parent,
guiardian, or duly authorized agent, or through the naturalization
of a parent having 1e% al custody of such person: Provided, That
nationality shall not be lost by any person under this sectxon a8
the result of the naturalization of a parent or parents while such

. person is under the age of twenty-one years, or as the result of a

naturalization obtained on behalf of a person under twenty-one

- ‘years of age by a parent, guardian, or duly authorized agent,

“-unless such person shall fail to enter the United States to establish

a permanent residence prior to his twenty-fifth birthday: And
provided further, That a person who shall have lost nationality
prior to January 1, 1948, through the naturalization in a foreign
state of a parent ‘or pa.rents may, Wlthln one year from the
effective date of this Act, apply for .a visa and for admission to
the United States as a nonquota immigrant under the provisions
of section 101(a) (27) (E) ; or
. (2) taking an oath or. makmg an affirmation or other formal
: declaratlon of allegiance to a forelgn state or a,,pohtlcal subdivi-
sion thereof;or . o, 0,
§3) entermg, or serwng in, the, a)tmed forceq;af a forezgn state
unless, prior to such entry.or, servicey such.entry or gervice. is spe-
cifically anthorized in writing by the Secretary of State and the
Secretary of Dafeme Promcled That the antry into such seryice
by a person prior to the attainment of his: eighteenth blrthday shall
. serve to expatriate such person only if there exists an option to
secure a release from such service and such person fails to exercise
such option at the attginment of his eighteenth ‘birthday; or

(4) (A) accepting, serving in, or performing the duties of any
office, post, or employment under the government of ‘a foreign state
or a political Subdivision thereof, if he hag or acquires the nstion-
ality of such foreign state; ot (B) accepting, serving in, or per-
formmg the -duties: of any office, -post, or employment “under the
government of a foreign state or a political subdivision thereof,
for which office, post, ér employment an oath aﬁimatmn, or declara-
tion of allegiance is required : or "“

(3) votmg in a political election in a forelgn state or participating
in an election or p eblsclte to determme the soverelgnty over foreign
territory; or
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(6) making a formal renunciation of nationality before a diplo-
matic or consular officer .of the United States.in a foreign state, in
such form as may be prescribed by the Secretary of State;or

(7) making in the United States a formal written renunciation of
nationality in such form as may be prescribed by, and before such
officer as may be designated by, the Attorney General, whenever
the United States shall be in'a state of war and the Attorney General
shall approve such renunciation as not contrary to the interests of
national defense; or : :

(8) deserting the military, air, or naval forces of the United
States in time of war, if and when he is convicted thereof by court
martial and as the result of such conviction is dismissed or dis-
honorably discharged from the service of such military, air, or naval
forces: Provided, That, notwithstanding loss of nationality or citizen-
ship under the terms of this or previous laws by reason of desertion
committed in time of war, restoration to active duty with such mili-
tary, air, or naval forces in time of war or the reenhstment or induc-
tion of such a person in time of war with permission of competent
military, air, or naval authority shall be deemed to have the immediate
effect of restoring such nationality or eitizenship heretofore or here-
after so lost :-or : oo : :

(9): committing any act of treason against, or attempting by force
to overthrow, or bearing arms against, the United States, violating
or conspiring to violate any of the provisions of section 2383 of Title
18, or willfully performing any act in violation of section 2385 of Title
18, or violating section 2384 of Title 18 by engaging in a conspiracy
ta overthrow, put down; or to destroy by force the Government of the
United States, or toTevy war against them, if and when he is convicted
Ehere:(if by a court martial or by a court of competent jurisdiction

;or]. ‘ ‘ :

[(10) departing from or remaining outside of the jurisdiction of
the United States in time of war or during a period declared by the
President to be a period of national emergency for the purpose of
evading or avoiding training and service in the military, air, or naval
forces of the United States. For the purposes of thig paragraph failure
to comply with any provision of any conipulsery serviee laws of the
United States shall raise the presumption:thsat the departute from or
absence from the United States was for the purpose of evading or
avoiding training and service in the military, air, or naval forces of
the United States,J ’ . :

Section 2667 (b) of title 10, United States Code.

§ 2667. Leases : non-excess property .
*® L B * . * * ’ . ]

(b) A lease under subsection (a)— * * * * ' :

(3) must permit the Secretary to revoke the lease at any time, unless
he determines that the omission of such a provision will promote the
national defense or be in the public interest ; @nd o

[ (4) must be revocable by the Secretary during a national emergency
declared by the President; and}

[(5)](4) may provide, notwithstanding section 308b of title 40 or
any other provision of law, for the maintenance, protection, repair, or
restoration, by the lessee, of the property leased, or of the entire unit
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or installation where a substantial part of it is leased, as part or all of
the consideration for the lease.
* - £ * *® * »

Section 6 of the Act entitled “An Act to amend the Public Health
Service Act in regard to certain matters of personnel and administra-
tion and for other purposes”, (Act of Feb, 28, 1948 ch. 83, 62 Stat. 45:
42 U.8.C. 211b)

Sec. 6. (2) Section 210 of such Actisamended to read:

* * * *® & * *

[(b) Except as provided in subsection {d) of this section, no promo-
tion shall be made under section 210 of the Public Health Service Act,
as amended by this Act, prior to July 1, 1948. Until that date officers
of the Regular Corps may receive temporary promotions to higher
grades with the pay and allowances thereof pursuant to section 210
(a) (1) of the Public Health Service Act, in force prior to the enact-
ment of this Act, notwithstanding the termination, prior to such date,
of the war and of the national emergencies proclaimed by the Presi-
dent. Any officer holding, on June 30, 1948, an appointment pursuant
to such section to a higher temporary grade shall continue in such
gé'rade until such appointment is terminated, as the President may

irect.]

[(¢) Effective as of the date of the enactment of this Act, each
officer of the Regular Corps on such date, in addition to the credit he
has under preexisting legislation for purposes of promotion, shall be
credited with three years of service.]

[(d) (1) Officers of the Regular Corps who have, or who on or before
July 1, 1948, will have, the years of service prescribed in pavagraph (2)
of section 210(d) of the Public Health Service Act, as amended by
this Act, for promotion to the senior assistant, full, or senior grade,
shall be recommended to the President for such promotion, to be effec-
tive as of July 1, 1948, whether or not vacancies exist in such grade.
Such promotions shall be made without examination, except that no
promotions shall be made to the senior grade or any grade immediately
below a restricted grade until the officer is found qualified for promo-
tion pursuant to subsection (¢) of section 210 of the Public Health
Service Act, as amended by this Act. No promotion shall be made
pursuant to this paragraph to any grade in any professional category
if such grade has been made a restricted grade pursuant to subsection
{b) of section 210 of the Public Health Service Act, as amended by
this -Act. For purposes of seniority an officer promoted under this
paragraph shall be credited with the years of service in the grade to
which promoted equal to the excess of his years of service on the date
of promotion over the years of service required for promotion to such
grade under paragraph (2) of seetion 210(d) of the Public Health
Service Act, as amended by this Act.

(2) Officers in the junior assistant grade in the Regular Corps who
have, or who on or before July 1, 1948, will have four or more vears of
service in the junior assistant grade, shall be recommended to the
President for promotion to the assistant grade, to be effective as of
July 1, 1948, without éxamination and whether or not vacancies exist
in such grade. For purposes of promotion and seniority in grade, an
officer promoted under this paragraph shall be credited with the years

H. Rept. 238, 94-1——g
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of service equal to the excess of his years of service on the date of
promotion over four years.]

L[(e) For purposes of seniority, any officer of the Regular Corps of
the Public Health Service on the date of enactment of this Act shall be
considered as having had service in the grade which he holds on such
date equal to the excess of the service credited to him for promotion
purposes over the length of service required under section 210(d) (2),
as amended by this Act, for promotion to sueh grade.}

L[(£) Except as provided in subsection (d) of this section, the pro-
visions of this section shall not, prior to July 1, 1948, affect the term
or tenure of office (including any office held under temporary promo-
tion) of any commissioned officer of the Service in office upon the date
of the enactment of this Act.]

CoMMENTS oF EXECUTIVE DEPARTMENTS AND AGENCIES

Executive OFFICE OF THE PRESIDENT,
OrricE oF MANAGEMENT AND BUpGET,
Washington, D.C., December 12,197
Hon. Perer W. Robivo, Jr.,
Chairman, Committee on the Judiciary, House of Representatives,
Washington, D.C.

Dear Mr. Cuatrmax : This is in reply to your letter of October 17,
1974 to me requesting an expression of my views concerning S. 3957,
entitled “To terminate certain authorities with respect to national
emergencies still in effect, and to provide for orderly implementation
and termination of future national emergencies.” It also responds to
a similar letter of September 27, 1974, concerning H.R. 16668 and H.R.
16743, two related bills.

S. 3957 was introduced in the Senate as a result of the studies con-
ducted by the Senate Select Committee on National Emergencies and
Delegated Emergency Powers. It was reported by the Chairman of the
Senate Committee on Government Operations, without amendment
and without hearings.

Subsequently, representatives of this Office, the Department of Jus-
tice, and other agencies of the Executive Branch worked with staff
members of the Senate in the preparation of an amendment in the
form of a substitute for S. 3957, as reported. That substitute, with one
unacceptable provision, was passed by the Senate and is now before
your Committee. :

Section 202 (a) and (b) clearly contemplate that any of the national
emergencies declared by the President will continue until terminated
by him or by concurrent resolution of the Congress. This accurately
reflects the approach agreed upon in discussions with the Senate staff,
as described above. However, Section 202(c) injects, presumably as
a technical error, the concept that a concurrent resolution could be
considered to continue as well as terminate a national emergency.
We strongly urge that this subsection be modified by deleting any
reference to continuation of national emergencies by concurrent reso-
lution. Such a change, along with any other necessary related tech-
nical changes in the subsection, would provide the essential clarifica-
tion required to make these provisions consistent with those agreed
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upon and reflected in Section 202(a) and (b). If modified in the fore-
going manner, 8. 3957 would be acceptable to the Administration.

The provisions of H.R. 16668 and H.R. 16743 are quite similar to
the provisions of S. 3957, as reported in the Senate. Many of the
provisions of those bills are objectionable. Those provisions are identi-
fied and discussed in the report which the General Counsel of the
Department of the Treasury sent you on November 12, 1974. We asso-
ciate ourselves with the views expressed in that report and recommend
against the enactment of either H.R. 16668 or H.R. 16745, as intro-
duced. :

Sincerely,
Rox L. AsH, Director.

Twur GenerAl, CoUNSEL OF THE TREASURY,
Washington, D.C., November 12, 197}.
Hon. Perer W. Robixo, JT.,

Chairman, Commiittee on the Judiciary,
House of Representatives,
Washington, D.C.

Dmar Mr. CaamMaN: Reference is made to your requests for the
views of this Department on H.R. 16668, H.R. 16743, and S. 3957, sim-
ilar bills, “National Emergencies Act.”

H.R. 16668 would terminate all national emergencies in effect at the
time of its enactment. FL.R. 16743 and S. 3957 would both terminate all
powers and authorities bestowed npon governmental bodies due to
past national emergencies, although S. 8957 would exempt certain
statutes from the application of its provisions. All three bills would
establish procedures for Presidential declarations of future national
emergencies. H.R. 16668 and H.R. 16743 would provide for the auto-
matic termination of such emergencies after 180 days, absent Con-
gressional action, while S. 3957 would require Congress to meet within
six months after the declaration of such an emergency to determine
whether such emergency should be terminated by concurrent
resolution.

H.R. 16668, H.R. 16743, and S. 3957 are variations of the “National
Emergencies Act” prepared by the Senate Special Committee on the
Termination of the National Emergency following hearings pertain-
ing to the desirability of repealing existing national emergencies. No
hearings have been held, however, on any version of the “National
Emergencies Act.” ’ .

The provisions of both H.R. 16668 and H.R. 16743 are of serious
concern to this Department. 8. 3957, on the other hand, would pre-
sent few problems. The major objections of the Department relate
to those provisions in section 8 of H.R. 16668 and in section 601 of H.R.
16743 which would repeal 12 U.S.C. 95 and 12 U.8.C. 95a (section
5(b) of the Trading with the Enemy Act). The Department opposed
the repeal of these statutes in its report to the Senate Special Com-
mittee on the Termination of the National Emergency and continues
to be opposed.

12 U.S.C. 95 relates to limitations and restrictions on the business
of members of the Federal Reserve System “during such emergency
period as the President ... may prescribe”, The section was enacted
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March 9, 1933, and had specific reference to declaration of the “bank
holiday” proclaimed by the President on March 6, 1933. The statute,
although passed to ratify the action of the President in closing the
banks, 1s not obsolete. The language of the section invests the Execu-
tive with the authority to regulate or suspend the activities of all
banks that are members of the Federal Reserve System—which would
include all national banks—during an emergency. The Department
is of the opinion that the authority to so act in times of financial crisis
is necessary. Thus, 12 U.S.C. 95 should be retained as an emergency
statute, as would be allowed by S. 3957.

12 U.S.C. 95a, which embodies section 5(d) of the Trading with
the Enemy Act, provides for the regulation by the President during
periods of war or national emergency of banking transactions, gold
and silver activities, transactions in foreign exchange, and the exercise
of rights in property subject to American jurisdiction in which foreign
nationals have an interest. Section 5(b) of the Trading with the
Enemy Act is also codified in 50 U.S.C. App. 5(b). Under the authority
of section 5(b), regulations have been issued under which controls are
maintained in implementation of existing policies with respect to
North Korea, North Vietnam, and Cuba, and some $80 million of
Chinese assets have been frozen in order to be available in the settle-
ment of claims of American citizens for the expropriation of their
property in mainland China.

The Department believes that section 5(b) of the Trading with
the Enemy Act is not obsolete and not only should not be repealed,
but should be excluded from the provisions of the bills as a whole,
as is provided by S. 3957. Section 5(b) should be available to deal
with financial emergencies which may arise in the future.

Furthermore, inclusion of section 5(b) under section 2 of H.R. 16668
and under section 101 of H.R. 16743 would seriously affect the nego-
tiating position of the United States with regard to the existing con-
trols, discussed previously, which regulate transactions with several
foreign countries and their nationals and which freeze significant
amounts of Chinese and Cuban assets to be held for an eventual settle-
ment of the claims of United States citizens whose property in Com-
munist China and Cuba has been seized without compensation. In this
regard, it also appears that constitutional problems might arise with
respect of the validity of continued blockings of assets of foreign coun-
tries when all national emergencies or authorities thereunder have been
terminated, as the bills contemplate. We believe that no definitive Con-
gressional action should be effected with respect to section 5(b)
through the vehicle of any of these bills, It is essential that before
any action is taken the appropriate committees closely study its poten-
tial impact on section 5(b) of the Trading with the Enemy Act. S.
8957 would exempt section 5(b) from its provisions and would enable
such a study to be made, thus satisfying our objections.

There are several other problems with H.R. 16668 and H.R. 16743
which also seriously concern the Department. Section 2 of H.R. 16668
would terminate all national emergencies in effect on the date of
enactment, which we understand to be four in number, 270 days after
enactment, and section 101 of H.R. 16743 would terminate all powers
and authorities possessed by the Executive branch due to such emer-
gencies within the same period. This nine month period was intended
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to give the Committees of the Congress an opportunity to enact into
permanent legislation those existing programs which the Congress de-
cides should be preserved. S. 3957 provides for a one year period to
be used for the same purpose. B .

The Department feels that nine months, or even one year, is' much
too brief a time for the Congress to deal with the significant problems
which might arise with respect to those statutes appropriately covered
by the bills. For example, American importers have relied extensively
on the practice of warehousing merchandise in Customs bonded:ware-
houses for periods in excess of the initial statutory periods afforded by
sections 491, 557, and 559 of the Tariff Act of 1980. Such extensions
have been made possible by Customs regulations authorized by Procla-
mation 2948 which President Truman issued under the authority of
section 318 on the Tariff Act of 1930 (19 U.S.C. 1318), an emergency
statute. Due to the extensive reliance on these Customs regulations in
the past, a statutory replaceient for the existing authority conferred
on this Department by Proclamation 2948 will be recominended: flow-
ever, given the nature of the legislative process and the multitude of
other legislative programs of current importance, it -is unlikely that
the grace periods provided by these bills would be sufficiently long for
the enactment of such legislation. Consequently; the Department rec-
ommends that the grace periods in all three bills bé-substantially
lengthened. ;

Section 5 of H.R. 16668 and section 402 of H.R. 16743, dealing
with future national emergencies, would provide that such emergen-
cies are automatically terminated six months after declaration unless
continued to a specified date by concurrent resolutions. Section 5 of
H.R. 16668 would further provide that no concurrent resolution
extending the termination date of a national emergency shall be valid
if agreed to more than ten days before the original expiration date.
The Department believes that these termination provisions are unde-
sirable. Instead, it would be preferable to adopt the termination proce-
dure of S. 3957, which provides that future emergencies proclaimed
by the President to deal with the highly significant national and inter-
national problems justifying such a declaration of national emergency
should continue unless declared terminated bv a concurrent resolu-
tion of the Congr