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. il \% THE WHITE HOUSE ACTION
WASHINGTON

August 17, 1976

Last Day: August 23

: MEMORANDUM FOR THE PRESIDENT
z" 1/?‘ FROM: JIM CANNON@&MA\/
SUBJECT: H.R, 7896 - Settlement of certain

international claims

K/ /74 Attached for your consideration is H.R. 7896, sponsored by
Representative Rodino.

The enrolled bill amends present law to provide for
settlement, under international agreements, of certain
claims incident to the non-combat activities of the
armed forces.

A detailed explanation of the provisions of the enrolled
bill is provided in OMB's enrolled bill report at Tab A.

OMB, NSC, Max Friedersdorf, Counsel's Office (Lazarus) and
I recommend approval of the enrolled bill.

RECOMMENDATION

That you sign H.R. 7896 at Tab B.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503

AUG 16 1976

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 7896 - Settlement of certain

international claims
Sponsor - Rep. Rodino (D) New Jersey

Last Day for Action

August 23, 1976 - Monday

Purgose

Amends present law to provide for settlement, under inter-
national agreements, of certain claims incident to the non-
combat activities of the armed forces.

Agency Recommendations

Office of Management and Budget Approval
Department of Defense Approval
Department of Transportation Approval
Department of State Approval
Department of Justice Defers to other

agencies
Discussion

Under the NATO Status of Forces Agreement and similar
bilateral agreements to which the United States is a
party, each member nation has agreed to assume responsi-
bility for paying compensation for noncombat damages done
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to third parties by other armed forces present in its ter-
ritory as if caused by the host country's own armed forces.
These agreements require that the host country investigate,
settle, adjudicate and make final awards directly to
claimants when the claim arises out of the act or omis-
sions of members of a force or a civilian component of

the guest country done in the performance of official

duty and claims arising out of other acts, omissions, or
occurrences for which such force or civilian component

is "otherwise legally responsible" under local law. Typically,
these agreements call for sharing such claims payments on

a pro rata basis where the host country pays 75 percent and
the guest country 25 percent.

However, existing law limits the United States' ability

to fully comply with its above noted treaty obligations
because settlement authority is limited to those "claims...
arising out of the acts or omissions in the performance

of official duty in a foreign country of a civilian employee,
or a member of an armed force..." Thus, the United States
cannot pay its pro rata share for those claims arising from
other acts, omissions, or occurrences for which a force or
civilian component is "otherwise legally responsible.”

Such "otherwise legally responsible” claims can develop
because many foreign countries impose liability on the
owner of property, particularly automobiles and aircraft,
whether or not the damage was caused by an act or omission
in the performance of official duty.

To overcome the inconsistency between existing law and

our various status of force agreements, the Department

of Defense submitted legislation to the 94th Congress that
would authorize the Secretary of Defense (and the Secretary
of Transportation with respect to the Coast Guard) to pay
the United States' pro rata share of the "otherwise legally
responsible"” type claims which are discussed above. The
Defense proposal also provided an amendment to clarify that
claim settlements could be made by arbitration. H.R. 7896
is identical to the legislation proposed by Defense and

it would have inconsequential budgetary impact.
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In commenting on the enrolled bill, the Department of
State has advised us that it has been concerned with
the possible lack of statutory authority to meet in-
ternational commitments under status of forces agree-
ments and has favored the enactment of legislation
similar to H.R. 7896 for many years. The Department
further notes that this amendment will be most helpful
in the negotiation of new status of forces agreements
and in the implementation of existing agreements.

sistant Director
egislative Reference

Enclosures



THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON LOG NO.:

Date: August 17 Time:  930am

FOR ACTION: Jf'[ax Friedersdorf ¢ cc (for information): Jack Marsh
ngn Lazarus Jim Cavanaugh

I8C/8 Ed Schmults

Judy Hope

FROM THE STAFF SECRETARY

DUE: Date: Time:
August 17 1100am

SUBJECT:

H.R. 7896-settlement of certain international claims

ACTION REQUESTED:

For Necessary Action For Your Recommendations

Prepare Agenda and Brief Draft Reply

For Your Comments — Draft Remarks

REMARKS:

Please return to judy johnston, ground floor west wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a
delay in submitting the rcquired imaterial, please K. R. COLE, JR.
telephone the Staff Secretary imnediately, For the President




DEPARTMENT OF THE AIR FORCE
WASHINGTON 20330

OFFICE OF THE SECRETARY

13 AUG 1976

Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D.C. 20503

Dear Mr. Lynn:

Reference is made to your request for the views of the
Department of Defense with respect to the enrolled enactment
of H.R. 7896, 94th Congress, an act

"To amend sections 2734a(a)} and 2734b{(a) of
title 10, United States Code, to provide for settlement
under international agreements, of certain claims
incident to the noncombat activities of the armed forces,
and for other purposes."”

The Secretary of Defense has delegated to the Department of
the Air Force the responsibility for expressing the views of
the Department of Defense.

The primary purpose of the proposed legislation is to
amend section 2734a (the so~called International Agreement
Claims Act) to make it consistent with the NATO Status of
Forces type agreements, thereby granting the United States
statutory authority to pay certain claims we have agreed to
pay under those treaties.

Among other categories of claims, the NATO Status of
Forces type agreements provide the receiving state will pay
and the United States will partially reimburse the receiving
state for claims arising out of acts, omissions, or occurrences
for which the United States forces or civilian components are
otherwise legally responsible under local law. Section 2734a
presently purports to implement these agreements, but does not
fully provide for reimbursement or payment to foreign govern-
ments in the "otherwise legally responsible" category mentioned
above. H.R. 7896 amends section 2734a to make such reimburse-
ment possible.



MEMORANDUM 4667
NATIONAL SECURITY COUNCIL

August 17, 1976

MEMORANDUM FOR: JAMES M, CANNON
FROM: Jeanne W, Davis W
SUBJECT: %\ H.R. 7896

The NSC Staff concurs in H. R, 7896 - Settlement of Certain Inter-
national Claims.



For consistency, this legislation makes a corollary
amendment in section 2734b which relates to the payment or
reimbursement to the United States for claims resulting from
property loss, personal injury, or death as the result of
the acts or omissions in the United States of a civilian
enployee or member of an armed force of a foreign country.

Due to the unpredictability of future claims, it is
impossible to accurately forecast the precise dollar impact
of this legislation, but from past experience it is estimated
to be less than $10,000 per annum. The primary benefit of
H.R. 7896 would be international harmony by eliminating the
disparity between our treaties and our statutory authority.

The Department of the Air Force on behalf of the
Department of Defense strongly endorses this legislation and
recommends that the President approve H.R. 7896.

Sincerely,

Lodhon AVl

ELDON L. McCOLL
Deputy Administrative Assistant



THE DEPUTY SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20530

AUG 16 1976

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D. C. 20503

Dear Mr. Lynn:

Reference is made to your request for the views of the
Department of Transportation concerning H.R. 7896, an
enrolled bill

"To amend sections 2734a{a) and 2734b(a) of
title 10, United States Code, to provide for
settlement, under international agreements,
of certain claims incident to the noncombat
activities of the armed forces, and for
other purposes."

The enrolled bill, sponsored by the Department of Defense,
amends sections 2734a(a) and 2734b(a) of title 10, United
States Code, to clarify the administrative settlement proce-
dures for certain claims under those sections. Although the
total number of claims involved is small, the present language
of those sections has raised a question as to the ability of
the United States to comply full with its Status of Forces
Agreements in some instances. By adding the language
"...arising out of any other act, ommission, or occurrence

for which an armed force of the United States is legally
responsible under the law of another party of the international
agreement..." in section 2734a, and corresponding language

in section 2734b, the enrolled bill makes clear the authority
of the United States to implement its claims obligations

under the NATO Status of Forces Agreement and similar bilateral
agreements.

"”'»«,\,A_Mk M}A



The enrolled bill also amends those sections to remove a
possible ambiguity as to the authority of the United States
to reimburse another party to the agreement for claims
settled by administrative action.

This Department recommends that the President sign the
enrolled bill.

Sincerely,

ohn W. Barnum

/’l,,




DEPARTMENT OF STATE

Washington, D.C. 20520

AUG 15 1976

Dear Mr. Lynn:

Reference is made to Mr. Frey's memorandum
of August 12, requesting the views and recommenda-
tions of the Department of State on H.R. 7896, an
enrolled bill.

The enrolled enactment amends sections 2734a
and 2734b of title 10, United States Code, to
provide for the settlement under international agree-
ments of certain claims incident to the noncombat
activities of the armed forces. 1Its purpose is to
conform the statutory claims settlement authority of
the Secretary of Defense (and the Secretary of
Transportation with respect to the Coast Guard) with
the international obligations of the United States
under various status of forces agreements.

Existing law limits settlement authority to
"claims ... arising out of the acts or omissions in
the performance of official duty in a foreign country
of a civilian employee, or a member of an armed
force..." The NATO Status of Forces Agreement and
similar agreements with countries which are not
members of NATO oblige the United States to pay a
pro rata share in satisfaction of such claims, and
also for claims arising from other acts, omissions or
occurrences for which a force or civilian component
is "otherwise legally responsible." The inconsistency
of the existing statute with the terms of the relevant
international agreements has created difficulties
in situations where local law imposes liability on the
owner of a motor vehicle for its operation, whether
or not in the course of official duty, and in cases
where local law imposes absolute liability, without
regard to fault, in connection with such inherently
dangerous activities as the transportation of
explosives.

The Honorable
James T. Lynn, Director,
Office of Management and Budget.



This bill also clarifies certain ambiguities
in existing law regarding the mode of settlement,
and makes parallel amendments to the statute dealing
with claims against foreign forces present in the
United States.

The proposed legislation was a part of the
Department of Defense Legislative Program for the
Ninety-Fourth Congress, and was approved by the
Department of State. The draft bill submitted to
Congress by the Air Force on May 23, 1975 has been
passed without amendment.

The Department of State has been concerned with
the possible lack of statutory authority to meet
international commitments under status of forces
agreements and has favored the enactment of legisla-
tion similar to H.R. 7896 for many years. We
believe this amendment will be most helpful in the
negotiation of new status of forces agreements and in
the implementation of existing agreements.

For the foregoing reasons, the Department of
State recommends that the President approve the
enrolled bill.

Sincerely,

f tect Y Cisisy

Robert J. McCloskey
Assistant Secretary for
Congressional Relations



ASSISTANT ATTORNEY GEMNMERAL.
LEGISLATIVE AFFAIRS

Bepartment of Justice
Washington, D.C. 20530

August 16, 1976

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D, C. 20503 '

Dear Mr. Lynn:

In compliance with your request, I have examined
a facsimile of the enrolled bill, H.R. 7896, a bill
"to amend sections 2734a(a) and 2734b(a) of title 10,
United States Code, to provide for settlement, under
international agreements, of certain claims incident
to the noncombat activities of the armed forces,
and for other purposes.”

This bill revises and reenacts sections 2734a(a)
and 2734b(a) of title 10, United States Code to permit
the Secretary of Defense or the Secretary of Trans-
portation or their designees to administer the claims
program under an international agreement in accordance
with the intent and present implementation of the
international agreement.

While the provisions of section 2734b(a) may
ultimately require the Department of Justice to defend
the United States in court, our previous experience in
this area has been very minimal. Accordingly, the
Department of Justice defers to those agencies more
directly concerned with the subject matter of the bill
as to whether it should receive Executive approval.

Sincerely,
Czé;tﬁélﬁ4zzi C d gLLab““‘ >

MICHAEL M, UHLMANN
Assistant Attorney General
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THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON LOG NO.:
- Date: August 17 | T Time: 930am

FOR ACTION: Max Friedersdorf cc (for information): Jack Marsh
ggg/gazaru Jim Cavanaugh
Judy Hope 7 Ed Schmults

FROM THE STAFI-" SECRETARY

DUE: Date: August 17 T:me: 1100am

SUBJECT:

H.R. 7896-settlement of certain international claims

ACTION REQUESTED:

For Necessary Action For Your Recommendations

Draft Reply

Prepare Agend& and Bﬁei A

For Your Comments

Draft Remarks
REMARKS:

please return to judy johnston, grbund floor west wing

No objection =-- Ken Lazarus

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a

delay in submitting the required material, please
[ 798 PRSI RPN FUP T WY & N « JWGNION GV SUGRUIDRDS F0F O I James M. foanan



THE WHITE HOUSE

A\ ]

ACTION MEMORANDUM WASHINGTON LOG NO.:
Date: August 17 L Time:  930am
FOR ACTION: Max Friedersdorf cc (for information): Jack Marsh
" ggg Lazarus Jim Cavanaugh
/S Ed Schmults

Judy Hop%///

FROM THE STAFF SECRETARY

: : Time:
DUE: Date August 17 e 1100am

SUBJECT:

H.R. 7896-settlement of certaig international claims

ACTION REQUESTED:

For Necessary Action For Your Recommendations

Draft Reply

Prepare Agendcx_cmd Brief

_. Draft Remarks

For Your Comments

REMARKS:

please return to judy johnston, ground floor west wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a

delay in submitting the required material, please
PO TR ST Y PR 3 I S R TN T JTomma ¥ Aacann
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THE WHITE HOUSE
ACTION MEMORANDUM WASHINGTON LOG NO.:

Date: August 17 Time:  930am
““FOR ACTION: Max Frledersdorﬂc (for information): Jack Marsh

Ken Lazarus Jim Cavanaugh

NSC/s
Judy Hope Ed Schmults

FROM THE STAFF SECRETARY

: : ' Time:
DUE: Date August 17 me 1100am

SUBJECT:

H.R. 7896-settlement of certain international claims

ACTION REQUESTED:

For Necessary Action For Your Recommmendations

Prepare Agenda and Brief Draft Reply

For Your Commments

Draft Remarks ’
REMARKS:

please return to judy johnston, ground floor west wing

-

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a

delay in submitting tho reqmred material, please
TR PO TR Y I TR U TR Jomma ¥ Anccan



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

-

AUG 16 1976

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 7896 - Settlement of certain

international claims
Sponsor - Rep. Rodino (D) New Jersey

Last Day for Action

August 23, 1976 -~ Monday

Purgose

Amends present law to provide for settlement, under inter-
national agreements, of certain claims incident to the non-
combat activities of the armed forces.

Agency Recommendations

Office of Management and Budget Approval
Department of Defense . Approval
Department of Transportation ’ Approval
Department of State ' Approval
Department of Justice Defers to other

' agencies
Discussion B

Under the NATO Status of Forces Agreement and similar
bilateral agreements to which the United States is a
party, each member nation has agreed to assume responsi-
bility for paying compensation for noncombat damages done

Attached document was not scanned because it is duplicated elsewhere in the document



941 CONGRESS } HOUSE OF REPRESENTATIVES { REerortT

1st Session No. 94-543

AMENDING SECTIONS 2734a(a) AND 2734b(a) OF TITLE 10, UNITED
STATES CODE, TO PROVIDE FOR SETTLEMENT, UNDER INTERNA-
TIONAL AGREEMENTS, OF CERTAIN CLAIMS INCIDENT TO THE
NONCOMBAT ACTIVITIES OF THE ARMED FORCES, AND FOR.OTHER
PURPOSES ,

OCTOBER 8, 1975.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. FLOWERS,> from the Committee on the Judiciary, submitted the
following

REPORT

[To accompany H.R. 7896]

The Committee on the Judiciary, to whom was referred the bill
(HLR. 7896) to amend sections 2734a(a) and 2734b(a) of title 10
United States Code, to provide for settlement, under international
agreements, of certain claims incident to the noncombat activities
of the armed forces, and for other purposes, having considered the
same, reports favorably thereon without amendment and recommend
that the bill do pass.

Purrose

The purpose of the proposed legislation is to amend sections
2734a(a) and 2734b(a) of title 10, United States Code, so that the
langnage of the sections will be consistent with the provisions of
the Status of Forces Agreements entered into by the United States
with other countries to provide for reimbursement or payment for
claims which are settled or adjudicated under those agreements.

STATEMENT

The bill H.R. 7896 was introduced in accordance with the recom-
mendations of an Executive Communication from the Department of
the Air Force in behalf of the Department of Defense which recom-
mends its enactment.

The Status of Forces Agreements typified by those entered into by
the United States under the North Atlantic Treaty, provide for the
reimbursement or payment to the other country for claims which are
settled or adjudicated under such Status of Forces Agreement. These
agreements provide that the receiving state shall investigate, settle,
adjudicate and make final awards direct to claimants when the claim

Y
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arises out of the acts or omissions of members of a force or a civilian
component. of the sending state done in the performance of official
dut_y and claims arising out of other acts, omissions, or occurrences for
which a force or civilian component is legally responsible under local
law. The usual reimbursement under the agreements is made on a pro-
rata basis of 75 percent of the amount paid by the receiving state. Sec-
tion 2734a provides the authority for the reimbursement of other
countries for claims settled and paid under a status of forces agreement
and the paralled language of section 2734b provides the authority for
the United States to settle, pay and seek reimbursement for claims
settled under such an agreement which arise in the United States as the
result of property loss, personal injury or death as the results of mili-
tary activity of foreign forces which may be present in the United
States subject to a status of forces agreement. As presently written,
sections 2734a(a) and 2734b(a) do not clearly fully implement the
agreements because the language does not specifically refer to claims
for which an armed force of the United States is legally responsible as
provided in the status of forces agreements. :

The basic principle for claims settlements under status of forces
agreements is that the claims will be settled by the receiving state, that
is, the state in which the United States has forces, as if the claims were
against the receiving state and were generated by activity of its own
military forces. Therefore, the claims are adjudicated and paid on the
basis of the laws and procedures of that particular state. The language
of this bill providing for the inclusion of the words “legally respon-
sible under the law of another party to the internationa,% agreement”
in sections 2734a(a) and 2734b (I;,) of title 10 expresses this basic prin-
ciple. It is logical and appropriate that the implementing section con-
tain these words.

This manner of claims settlement has a considerable history dating
back to claim settlements by allied forces in World War I. In 1915,
Britain and France agreed that claims arising out of British activity
in France would be considered to be against France and claimants
could bring actions against the French government in French courts
as if the damages were done by French forces rather than British
forces. Other allied nations entered into similar agreements and after
the Armistice in 1919, the claims settlement agreement between the
United States and France provided that claims would be settled on
this basis.

During World War IT, an agreement dated August 25, 1944 between
France, the United Kingdom, and the United States provides that
damages caused in France by allied forces other than by military
operations would be paid as determined by claims commissions, On
February 15, 1945, an agreement between France and the United
States provides that as to motor vehicle accidents, the French gov-
ernment was to be substituted for the United States for elaims. The
Blum-Byrnes Agreement of May 28, 1946 provided for a more com-
prehensive basis for claims settlement. The agreement provided for a
general financial settlement of claims relating to lend lease, military
surplus, war debts and disposition of property and installations. As
to claims arising from acts or omissions of service members and civilian
personnel of the United States forces prior to July 1, 1946, the agree-
ment provided that they were to be paid by the French.

- H.R. 543
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The wartime agreements were found not to be suited to the peace-
time situation after the war and new arrangements were necessary to
provide for claims settlement. In Europe, initially the claims situation
was provided for through the Brussels Treaty and the agreement of
the status of members of the armed forces of the Brussels Treaty
Powers. That treaty was signed in London on December 21, 1949. The
status of forces agreement provided that each contracting party would
be responsible for paying compensation for damage done to third
parties by other armed forces present in its territory under the Brussels
Treaty as if caused by that contracting party’s own armed forces.
These claims were to be filed and considered in accordance with the
laws and regulations applicable to the receiving state.

The experience gained in claims settlements prior to the formation
of the North Atlantic Organization obviously influenced -t.;he_cla,uns
agreements under the NATO Treaty. The fundamental principle, as
was stated at the outset, is that the receiving state is charged with the
responsibility of settling and paying claims arising from the activities
of the Armed Forces of a sending state and its territory as if caused
by its own military activity. When the claims arising from United
States activity under these circumstances are paid, 1t becomes the
obligation of the United States to reimburse the other state in the
percentage provided for in the agreement. This bill is intended to
clarify the law so that the United States can fully meet this obligation.

The Executive Communication indicates that the deficiency in the
existing language has raised a question as to the ability of the United
States to fully comply with its treaty obligations in some instances.
While the number of claims affected are not large, the question as to
statutory authority has caused some difficulty. The Executive Com-
munication points out that the law of one NATO country provides
that the party initiating the transportation of inherently dangerous
material such as explosives and high octane gasoline is to be held liable
for any damage which may occur. The law provides that transporta-
tion of such material is to be accomplished by licensed independent
contractors, but this would not insulate the contracting party from
liability. In the country concerned, the transportation O%military ex-
plosives would be subject to this type of liability, but the United States
15 presently unable to give assurances that the provisions of section
2734 (a) are sufficiently broad to implement the treaty obligations to
reimburse the country for its pro-rata share of any claims that might
arise as a result of an accident involving such explosives. In that event,
the United States under the agreement would be responsible for reim-
bursement for damages under the law of the receiving state.

- In such a case, it would not be possible in most of such cases to trace
the cause of an explosion to an act or omission of a member of the
armed forees or civilian component acting in the performance of offi-
cial duty. The language add%d by this bill would meet this sort of
problem and make it clear that the United States would have the au-
thority to implement its claims obligations under the NATO Status
of Forces Agreement and similar bilateral agreements. Other exam-
Ples cited by the Air Foree in its communication relate to claims based
upon liability of the owners of property with particular reference to
automobiles and aircraft.

H.R. 543
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The bill also provides for amendments to the sections to remove &
possible ambiguity as to the authority of the United States to reim-
burse for claims settled by administrative action. The specific langauge
in the present statute referring to claims “adjudicated” by a country
under its laws and regulations is intérpreted as authorizing reimburse-
ment for claims settled by administrative action which is the method
generally followed in claim settlements abroad as well as in this Coun-
try. In other words, it is not limited to claims subject to adjudication
by the courts. The best example of this sort of settlement in the United
States 1s administrative settlement under the Federal Tort Claims Act *
which also provides that the filing of a claim for administrative settle-
ment and its rejection is a pre-requisite to court jurisdictions.?

" The Executive Communication also points out that the status of
forces agreements provide that as to claims for damage to the property
of a foreign state, the settlements are to be made by arbitration unless
the contracting parties agree otherwise. The amendment proposed in
this bill in providing for settlements would clarify the procedures un-
der the agreement since, in practice, settlements for this type of damage
have been made by negotiation between the parties concerned. The new
language to subsections (a) of sections 2734a and 2734b specifically
referring to “settlement” under international agreements therefore
more specifically provides for procedures now being followed in claims
settlements and reimbursements under those agreements.

- CoNCLUSION

_ . The bill provides for amendments to sections 2734a and 2734b which
implement the international claim agreements to which the United
States is a party. The committee recommends that the bill be con-
sideted favorably. ,

[The Executive Communication of the Air Force in behalf of the
Department of Defense is as follows:]

o ; Derarrmext oF THE AIr Force,

’ * , Washington, May 23, 1975,
Hon. Cart ALBERT, T o

Speaker of the House of Representatives. ,

. Drar Mr. Speaxer : There is forwarded herewith a draft of proposed
legislation to amend sections 2734a(a) and 2734b(a) of title 10, United
States Code, to provide for settlement under international agreements,
of certain claims incident to the noncombat activities of the armed
forces, and for other prirposes. ' ‘

This proposal is part of the Department of Defense Legislative
Program for the 94th Congress and the Office of Management and
Budget advises that, from the standpoint of the Administration’s
program, there is no objection to the presentation of this proposal
for the consideration of the Congress. The Department of the Air Force
- has been designated as the representative of the Department of De-
fense for this legislation. It is recommended that this proposal be
enacted by the Congress. V

128 USC § 2672.
228 USC § 2674,

H.R. 543
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PURPOSE OF THE LEGISLATION -

_The primary purpose of the proposed legislation is to amend sec-
tion 2734a(a) (the so-called International Agreement Claims Act) to
make it consistent with the NATO Status of Forces type agreements
with respect to the reimbursement or payment to a foreign country

by the United States for certain claims that are settled or adjudicated

under such agreements. Under these agreements, the receiving state
investigates, settles, adjudicates, and makes final awards direct to
third-party claimants in two categories of cases: where the claim
arises out of (1) acts or omissions of members of a force or a civilian
component of the sending state done in the performance of official duty ;
and (2) other acts, omissions, or occurrences for which a force or
civilian component is otherwise legally responsible under local law.
The agreements require that reimbursement be made in both situa-
tions by the sending state on a pro rata basis, usually 75 percent of the
amount of the claim allowed by the receiving state. Section 2734a
presently purports to implement these agreements, but does not fully
provide for reimbursement or payment to foreign governments in
the “otherwise legally responsible” category mentioned above.

The “otherwise legally responsible” category of claims cases under
the status of forces agreements reflects the fact that the laws of many
foreign countries impose liability on the owner of property, partic-

ularly automobiles and aircraft, whether or not the damage was caused

by an act or omission in the performance of official duty by his agent
or employee. In addition, some foreign laws impose absolute liability
by virtue of the inkierently dangerous nature of the activity or property
involved, such as explosives and high octane gasoline. In one NATO
country, for example, where the law provides for transportation of
military explosives by ‘licensed independent contractors, the United
States 1s presently unable te give assurances that its permanent do-
mestic legislation is sufficiently broad to implement its treaty obliga-
tions to reimburse its pro rata share of such claims. Although the

TUnited Statés would be legally responsible for damages under the
law of the receiving state, it would not be possible 1n most of such

cases to trace the cause of an explosion to an act or omission of a mem-
ber of the armed forees or civilian component acting in the performance
of official duty. The proposed amendment to section 9734a(a) would
fully implement the claims obligations of the United States under
the NATO Status of Forces Agreement and similar bilateral
agreements. : o L .

. The present law refers to agreements providing for reimbursement
or payment for claims “adjudicated” by the foreign country under
its Y&WS and regulations, and adjudication in this context could be
interpreted to mean action by the local courts. The agreements, how-
ever, also authorize settlement by administrative action _and this
method has been generally followed. This possible ambiguity n de-
seribing the method of settlement would be eliminated by the proposed
amendment, : ; .

The proposed legislation would also clarify the authority in clause
(2) of section 2734a(a) to pay a foreign country the agreed pro rata
share of a claim for damage to its property that is not specifically
waived under the applicable agreement. The agreements provide that,
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unless the contracting parties agree otherwise, settlements are to be
made by arbitration. Thus, adjudication is not mandatory under the
agreements, and in practice all settlements have been made by negotia-
"tion between the parties concerned. The present law, as stated, refers
only to adjudication. :

For consistency, the proposed legislation would make a corollary
amendment in section 2734b which relates to the payment or reim-
bursement to the United States for claims arising in the United States
resulting from property loss, personal injury, or death as the result of
the acts or omissions of a civilian employee or member of an armed
force-of a foreign country. ‘ .

In summary, it is clear that sections 2734a and 2734b do not fully
implement the international agreements to which the United States
is a party and the proposed amendments would cause these sections
‘to conform to the international agreements and eliminate the existing
discrepancy. o o S

' , COST AND BUDGET DATA
The cost of the legislation cannot be definitely ascertained since we
are unable to forecast the number of “legally responsible” aceidents
‘oi* incidents in countries where status of forces agreements are in
effect and which are not payable under the present statute. On the
basis of 14 years’ experience, however, this type of claim is expected
-to have very little, if any budgetary impact on the Department of
Defense. e S . :
" Sincerely, - : ,
N o Jack L. Sremrres,
General Counsel.

(A BILL To amend sections 2734a(a) and 2734b(a) of title 10, United States
Code, to provide for settlement, undér international agreements, of certain
claims ineident to the noncombat activities of theé armed forces, and for

' other purposes S R . : .
' Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That title 10, United

States Code, is amended— . o
~ . (1) by amending section 2734a(a) to read as follows:
~ “(a) When the United States is a party to an international
agreement which provides for the settlement or adjudication
and cost sharing of claims against the United States arising
out of the acts or omissions of a member or civilian employee
.of an armed force of the United States done in the perform-
ance of official duty, or arising out of any other act, omission,
or occurrence for which an armed force of the United States
.is legally responsible under the law of another party to the
international agreement, and causing damage in the territory
of such party, the Secretary of Defense or the Secretary of
Transportation or their designees may—

“(1) reimburse the ¥arty to the agreement for the
agreed pro rata share of amounts, including any author-
ized arbitration costs, paid by that party in satisfying
awards or judgments on claims, in accordance with the
agreement; or
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- “(2) pay the party to the agreement the agreed pro
rata share of any claim, including any authorized
arbitration costs, for damage to property owned by it,
* inaceordance with the agreement.”; and .
(2) by amending section 2734b(a) to read as follows:
- %(a) When the United States is a party to an international
~agreement which provides for the settlement or adjudica-
tion by the United States under its laws and regulations,
‘and subject to agreed pro rata reimbursement, of claims
‘against another party to the agreement arising out of the acts
‘or omissions of a member or civilian employee of an armed
force of that party done in the performance of official duty,
or arising out of any other act, omission, or occurrence for
which that armed force is legally responsible under applicable
United States law, and causing damage in the United States,
or a territory, Commonwealt% or possession thereof; those
claims may be prosecuted against the United States, or settled
* by'the United States, in accordance with the agreement, as if
the acts or omissions upon which they are based were the acts
or omissions of a member or a civilian employee of an armed
force of the United States.” " '

Cuaxges In Existine Law

In eompliance with paragraph 2 of clause 3 of Rule XIIT of the
Rules of the House of Representatives, changes in existing law made
by the bill are shown as follows (existing law proposed to be omitted
is-enclosed in black brackets, new matter is printed in italic, existing

law in which no change is proposed is shown in roman) :

Tirte 10.~—~ArMEp Forcrs

® Cx * . ® .o *
Chapter 163. Military Claims .
: % Lo * : * * & * *

§ 2734a. Property loss; personal injury or death: incident to non-
o combat activities of armed forces; foreign countries;
international agreements.

_ L[(a) Under an international agreement to which the United States
18 a party that provides that claims against the United States arising
out of the acts or omissions in the performance of official duty in a
foreign country of a civilian employee, or a member, of an armed
force may be adjudicated by that country under its laws and regula-
tions, the Secretary of Defense may-—

' (1) reimburse that country for the agreed pro rata share of such
amounts as are spent by that country to pay those claims, includ-
ing the costs of settlement or arbitration ; or ‘

(2) pay that country the agreed pro rata share of claims arising
out of damage to the property of that country, including the
costs of settlement or arbitration.] : o

(@) When the United States is a party to an international agreement
which provides for the settlement or adjudication and cost sharing
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of claims against the United States arising out of the acts or omissions
of & member or civilian employee of an armed force of the United
States done in the performance of official duty, or arising out of any
other act, omission, or occurrence for which an armed force of the
United States i3 legally responsible under the law of another party
to the international agreement, and causing damage in the territory
of such party, the Secretary of Defense or the Secretary of Trans-
portation or their designees moy—

(1) reimburse the party to the agreement for the agreed pro

- rata share of amounts, including any authorized arbitration costs,

paid by that party in satisfying awards or judgments on claims,
in-accordance with the agreement; or

(2) pay the party to the agreement pro rata share of any claim,
including any authorized arbitration costs, for damage to
property owned by ity in accordance with the agreement.

(b) A claim arising out of an act of an enemy of the United States
or arising, directly or indirectly, from an act of the armed forces, or
a member thereof, while engaged in combat may not be considered
or paid under thissection, -

{)c) A reimbursement or payment under this section shall be made
by the Secretary of Defense out of appropriations for that purpose
except that payment of claims against the Coast Guard arising while
it is operating as a service of the Department of Transportation shall
be made out of the appropriations for the operating expenses of the
Coast Guard. The appropriations referred to in this subsection may
be used to buy foreign currencies required for the reimbursement or
payment, o o ’

{(d) Upon the request of the Secretary of Transportation or his
designee, any payments made relating to claims arising from the ac-
tivities of the Cooast Guard and covered by subsection (a) may be reim-
bursed or paid to the foreign country concerned by the authorized
representative of the Department of Defense out of the appropria-
tion for claims of the Department of Defense, subject to reimburse-
ment from the Department of Transportation. (Added Pub. L. 87-
651, title 1. § 113(a), Sept. 7, 1962, 76 Stat. 512, and amended Pub.
L. 90-521, § 4, Sept. 26, 1968, 82 Stat. 874.)

§ 2734b. Property loss; personal injury or death: incident to activi-
ties of armed forces of foreign countries in United States;
international agreements. : :

[(a) Where an international agreement to which the United States
is a party provides that claims against a foreign country arising out of
the acts or omissions in the performance of official duty in the United

States, or a Territory, Commonwealth, or possesgion, of a civilian

employee, or member, of the armed forces of that country, be ad-

judicated by the United States under its laws and regulations sub-
ject to an agreed pro rata reimbursement, those claims may be pros-
ecuted against the United States, or settled by the United States, un-
der then existing laws and regulations as if the acts or omissions upon
which they are based were the acts or omissions in the performance

(f)f oﬂi:izial duty of a civilian employee, or a member, of an armed

orce.

-
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(a) When the United States is a party to an international agree-
ment which provides for the settlement or adjudication by the United
States under its laws and regulations, and subject to agreed pro rata
reimbursement, of cloims against another party to the agreement aris-
ing out of the acts or omissions of a member or civilian employee of
an armed force of that party done in the performance of official duty,
or arising out of any other act, omission, or eccurrence for which that
armed force is legally responsible under applicable United States
law, and causing damage in the United States, or o territory, Com-
monavealth, or possession thereof; those claims may be prosecuted
against the United States, or settled by the United States, in accord-
ance with the agreement, as if the acts or omissions upon which they
are based were the acts or omissions of a member or a civilian employee
of an armed force of the United States.

b) When a dispute arises in the settlement or adjudication of a
claim under this section whether an act or omission was in the per-
formance of official duty, or whether the use of a vehicle of the armed
forces was authorized, the dispute shall be decided under the interna-
tional agreement with the foreign county concerned. Such a decision
is final and conclusive. The Secretary of Defense may pay that part
of the cost of obtaining such a decision that is chargeable to the United
States under that agreement.

(c) A claim arising out of an act of an enemy of the United States
may not be considered or paid under this section.

d) A payment under this section shall be ' made by the Secretary of
Defense out of appropritaions for that purpose. (Added Pub. L.
87-651, title I, § 113(a), Sept. 7, 1962, 76 gtat. 512.)

O
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941H CONGRESS } SENATE { RepPorT

2d Session No. 94-1121

AMENDING SECTIONS 2734a(a) AND 2734b(a) OF TITLE 10,
UNITED STATES CODE, TO PROVIDE FOR SETTLE-
MENT, UNDER INTERNATIONAL AGREEMENTS, OF
CERTAIN CLAIMS INCIDENT TO THE NONCOMBAT
ACTIVITIES OF THE ARMED FORCES

AveusTt 5, 1976.—Ordered to be printed

Mr. TrurMonD, from the Committee on the Judiciary,
submitted the following

REPORT

[To accompany H.R. 78961

The Committee on the Judiciary, to which was referred the bill
(H.R. 7896), to amend sections 2734&(3{ and 2734b(a) of title 10,
United States Code, to provide for settlement, under international
agreements, to certain claims incident to the noncombat activities of
the Armed Forces, and for other purposes, having considered the same,
reports favorably thereon, without amendment, and recommends that
the bill do pass. .

Purreose

The purpose of the proposed legislation is to amend sections
2734a(a) and 2734b(a) of title 10, United States Code, so that the
language of the sections will be consistent with the provisions of
the Status of Forces Agreements entered into by the United States
with other countries to provide for reimbursement or payment for
claims which are settled or adjudicated under those agreements.

STATEMENT

; ’lll‘he statement contained in the House Repor£ on H.R. 2786 is as
ollows:

The bill H.R. 7896 was introduced in accordance with the
recommendations of an Executive Communication from the
Department of the Air Force in behalf of the Department of
Defense which recommends its enactment.
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_ The Status of Forces Agreements typified by those entered
inbe by the United Stetes under the North Atlantic Treaty,
provide for the reimbursement or payment to the other coun-
try for claims which are settled or adjudicated under such
Status of Forees Agseement. These agreements.provide that
the receiving state shall investigate, settle, adjudicate and
make final awards direct to claimants when the claim arises
out of the act or omissions of members of a force or a civilian
component of the sending state done in the performance of
afficsl ‘daty and cleims arising out of ether gets, emissions,
or occurrences for which a force or civilian component is
legally regppnsible under local law. The usual reimburse-
ment under the agreements is made on a prorata basis of 75
percent of the amount paid by'the reeiving sbate. [Seétion
2734a provides the m(bhority for the reimbursement of other
countries for claims settled and paid under a status of forces
agreement and the paralled language of section 2734b pro-
vides the authority Tor tThe United es to settle, pay and
seek reimbuneemesnt for plaims settled under such an agree-
ment which arise in the United States as the result of prop-
erty loss, fpersonal injury or death as the results of military
activity of foreign forces which may be present in the United
States subject to a stwtus of forces agreement. As firesently
written, sections 273#a4a) and 2734b(a) do not clearly fully
implement the agreements because the language does not
specifically refer to claims for which an armed force of the
United States is legallly responsible as provided in the status
of forces agreements,

The basic principle for claims settlements under status of
forces agreements is that the claims will be settled by the
recdiving state,that is( the state in which the dJnited States
has forces, #s if the dlajms were.agaimst the zeeeiying-state
and were enerdted by activity vabdts ewn military fereéss.
Therdfore, the-sldims are wdjudicated and peid on the basis
of the laws andprovedures of thet iparticular state. The lan-
guage of thie Hill prowiding fior ithe inolusion of the words
‘legally responsible under the law of another party &o the
international agreement” in ssctibns 2734a(a) and 2734b(a)
of title 10 expresses this bc,sic rinciple. It is logical and
fa,gpgopriate that ‘the impl & ‘Beption cowtain these
words.

This.manner of claims seftletnent has a eonsiderable histo
ddting batk to clauim ‘séttlements by dllied forees in ‘Worl
‘War T. In'1915; Britain and Prance agreed that elaims ariding
out of British #dtivity 'in Pranes would be considered to be
against France and claimants could bring actions against
the French government in French courts as if the damages
were dond big French Torces rather than British forees. Other
allied nations entered into similar agreements and after the
Armiistice in 1919, the claims settlement agreement betiween
the tnited States and Brance prowided that claims would be
settled on-this basis.

-
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During World War II, an agreement dated August 25,
1944 between France, the ‘United Kingdom, and the United
States provides that damages caused in France by allied
forces other than by military operations would be paid as
determined by claims commissions. On February 15, 1945, an
agreement between France and the United States provides
that as to motor vehicle accidents, the French government
was to be substituted for the United States for claims. The
Blum-Byrnes Agreement of May 28, 1946 provided for a more
comprehensive basis for claims settlement. The agreement
provided for a general financial settlement of claims relating
to lend lease, military surplus, war debts and disposition of
property and installations. As to claims arising from acts or
omissions of service members and civilian personnel of the
United States forces prior to July 1,1946, the agreement, pro-
vided that they were to be paid by the French.

The wartime agreements were found not to be suited to the
peace-time situation after the war and new arrangements
were necessary to provide for claims settlement. In Kurope,
initially the claims situation was provided for through the
Brussels Treaty and the agreement of the status of members
of the armed forces of the Brussels Treaty Powers. That
treaty was signed in London on December 21, 1949. The status
of forces agreement provided that each contracting party
would be responsible for paying compensation for damage
done to third parties by other armed forces present in its
territary under the Brussels Treaty as if caused by that con-
tracting party’s own armed forces. These claims were to be
filed and considered in accordance with the laws and regula-
tions applicable to the receiving state.

The experience gained in claims settlements prior to the
formation of the North Atlantic Organization ogviously in-
fluenced the claims agreements under the NATO Treaty. The
fundamental principle, as was stated at the outset; is that the
receiving state is charged with the responsibility of settlin
and paying claims arising from the activities of the Arme:
Forces of a sending state and its territory as if caused by its
own military activity. When the claims arising.from United
States aetiyity under these circumstances are paid, it becomes
the obligation of the United States to reimburse the other
state in the percentage provided for in the agreement. This
bill is intended to Qlari‘g' the law so that the United States
can fully meet this obligation.

The Executive Communication indicates that the deficiency
in the existing language has raised a question as to the ability
of the United States to fully comply with its treaty obliga-
tions in some instances. While the number of claims affected
are not large, the question as to statutory authority has
caused some difficulty. The Executive Communication points
out that the law of one NATO country prevides that the
party initiating the transportation of inherently dangerous
material such as explosives and high octane gasoline is to be
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held liable for any damage which may eccur. The law pro-
vides that tramsportation of such material is to be accom-
plished by licensed independent contrastors, but this would
not insulate the eontracting party from liability. In the coun-
try concerned, the transportation of military explosives
would be subject to this type of liability, but the United
States is presently unable to give assurances that the provi-
sions of gection 2734(a) are sufficiently broad to implement
the treaty obligations to reimburse the country for its pro-
rata share of any claims that might arise as a result of an
accident involving such explosives. In that event, the United
States under the agreement would be responsible for reim-
bursement for damages under the law of the receiving state.

In such a case, it would not be possible in most of such cases
to trace the cause of an explogion to an act or omission of a
member of the armed forces or civilian component acting 1n
the performanee of official duty. The language added by this
bill would meet this sort of problem and make it clear that the
United States would have the authority to implement its
claims obligations under the NATO Status of Forces Agree-
ment and similar bilateral agreements. Other examples cited
by the Air Force in its communication relate to claims based
upon liability of the owners of 1groper(:y with particular refer-
ence to automobiles and aircraft. s

The bill also provides for amendments to the sections to ve-
move a possible ambiguity as to the authority of the United
States to reimburse for claims settled by administrative ac-
tion. The specific language in the present statute referring to
claims “adjudicated” by a country under its laws and regula-
tions is interpreted as authorizing reimbursement for claims
settled by administrative action which is the method generally
followed in claim settlements abroad as well as in this Coun-
try. In other words, it is not limited to claims subject to ad-
judication by the courts. The best example of this sort of set-
tlement in the United States is administrative settlement
under the Federal Tort Claims Act * which also provides that
the filing of a claim for administrative settlement and its
rejection is a pre-requisite to court jurisdictions.?

The Executive Communication also points out that the
status of forces agreements provide that as to claims for dam-
age to the property of a foreign state, the settlements are to
be made by arbitration unless the contracting parties a
otherwise. The amendment proposed in this bill in providing
for settlements would clarify the procedures under the agree-
ment sgince, in practice, settlements for this type of dama,
have been made by negotiation between the parties concerned.
The new language to subsections (a) of sections 2734a and
2784b specifically referring to “settlement” under interna-
tional agreements therefore more specifically provides for
procedures now being followed in claims settlements and
reimbursements under those agreements.

H.R. 7896 was passed by the House on November 8, 1975.
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The Committee is in agreement with the findings and recommenda-
tions of the House Committee on the Judiciary and, accordingly, rec-
ommends favorable consideration of H.R. 7896. )

Attached and made a part of this report is the executive communiea-
tion of the Air Force on H.R. 7896 on behalf of the Department of
Defense.

DrerarrTvENT OF THE AIR FORCE,
Washimgton, May 23, 1975.
Hon. Cart, ArBERY,
Speaker of the House of Represensatives.

Drar MR. Speaxer: There is forwarded herewith a draft of proposed
legislation to amend sections 273%a(a) and 2734b(a) of title 10, United
States Code, to provide for settlement under international agreements,
of certain claims incident to the nocombat aetivities of the armed
forces, and for other purposes.

This proposal is part of the Department of Defense Legislative
Program for the 94th Congress and the Office of Management and
Budget advises that, from the standpoint of the Administration’s
program, there is no objection to the presentation of this proposal
for the consideration of the Congress. The Department of the Air Force
has been designated as the representative of the Department of De-
fense for this legislation. It is recommended that this proposal be
enacted by the Congress. -

PURPOSE OF THE LEGISLATION

. The primhary purpose of the proposed legislation is to amend sec-
tion 2734afa) (the so-called International Agreement Claims Act) to
make it consistent with the NATO Status of Forces type agreements
with respect to the reimbursement or payment to a foreign country
by the United States for certain claims that are settled or adjudicated
under such agreemients. Under these agreements, the receiving state
investigates, settles, adjudicates, and makes final awards direct to
third-party claimants in two categories of cases: where the claim
arises out of (1) acts or omissions of members of a force or a civilian
component of the sending state done in the performance of official duty;
and (2) other acts, omissions, or occurrences for which a force or
civilian component is otherwise legally responsible under local law.
The agresments require that reimbursement be made in both situa-
tions by the sending state on a pro rata basis, usually 75 percent of the
amount of the claim allowed by the receiving state. Section 2734a
presently purports to implement these agreements, but does not fully
provide for reimbursement or payment to foreign governments in
the “otherwise legally responsible” category mentioned above.

The “otherwise legally responsible” category of claims cases under
the status of forces agreements reflects the fact that the laws of many
foreign countries impose liability on the owner of property, partic-
ularly sutomobiles and aircraft, whether or not the damage was caused
by an act or omission in the performance of official duty by his agent
or employee, In addition, some foreign laws impose absolute liability
by virtue of the inherently dangerous nature of the activity or property
involved, such as explosives and high octane gasoline. In one NATO
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country, for example, where the law provides for transportation of
militar_y explosives by licensed independent contractors, the United
States 1s presently unable to give assurances that its permanent do-
mestic legislation is sufficiently broad to implement its treaty obliga-
tions to reimburse its pro rata share of such claims. Although the
United States would be legally responsible for damages under the
law of the receiving state, it would not be possible in most of such
cases to trace the cause of an explosion to an act or omission of a mem-
ber of the armed forces or civilian component acting in the performance
of official duty. The proposed ameridment to section 2734(a) would
fully implement the claims obligations of the United States under
the NATOQ Status of Forces Agreement and similar bilateral
agreements,

. The present law refers to agreements providing for reimbursement
or payment for claims “adjudicated” by the foreign country under
its laws and regulations, and adjudication in this context could be
interpreted to mean action by the local courts. The agreements, how-
ever, also authorize settlement by administrative action and this method
has been generally followed. This possible ambiguity in deseribing the
method of settlement would be eliminated by the proposed amendment.

The proposed legislation would also clarify the authority in clause
(2) of section 2734a(a) to pay a foreign country the agreed pro rata
share of a claim for damage to its property that is not specifically.
waived under the applicable agreement. The agreements provide that,
unless the contracting parties agree otherwise, settlements are to be
made by arbitration. Thus, adjudication is not mandatory under the
agreements, and in practice all settlements have been made by negotia-
tion between the parties concerned. The present law, as stated, refers
oniy to adjudication.

or consistency, the proposed legislation would make a corollary
amendment in section 2734% which relates to the payment or reim-
bursement to the United States for claims arising in the United States
resulting from property loss, personal injury, or death as the result of
the acts or omissions of a civilian employee or member of an armed
force of a foreign country.

In summary, it is clear that sections 2734a and 2734b do not fully
implement the international agreements to which the United States
is a party and the proposed amendments would cause these sections
to conform to the international agreements and eliminate the existing
discrepancy.

' COST AND BUDGET DATA

The cost of the legislation cannot be definitely ascertained since we
are unable to forecast the number of “legally responsible” accidents
or incidents in countries where status of forces agreements are in
effect and which are not payable under the present statute. On the
basis of 14 years’ experience, however, this type of claim is expected
to have very little, 1f any budgetary impact on the Department of
Defense.

Sincerely,
JAck L. STEMPLER,
General Counsel.
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Cravers 1N Exisrineg Law

In compliance with subsection (4) of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted
1s enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown in roman) :

TrrLe 10.—ArMED FoRCES

* * * * £ o *

Chapter 163. Military Claims

* * * * * * *

§2734a. Property loss; personal injury or death: incident to non-
combat atcivities of armed forces; foreign countries;
international agreements.

. [(a) Under an international agreement to which the United States

is a party that provides that claims against the United States arising

out of the acts or omissions in the performance of official duty in a

foreign country of a civilian employee, or a member, of an armed

force may be adjudicated by that country under its laws and regula-
tions, the Secretary of Defense may— '

(1) reimburse that country for the agreed pro rata share of such
amounts as are spent by that country to pay those claims, includ-
ing the costs of settlement or arbitration; or

%2) pay that country the agreed pro rata share of claims arising
out of damage to the property of that country, including the
costs of settlement or arbitration.]

(@) When the United States is a party to an international agreement
which provides for the settlement or adjudication and cost sharing
of claims against the United States arising ot of the acts or omissions
of a member or civilian employee of an armed force of the United
States done in the performance of official duty, or arising out of any
other act, omission, or ocourrence for which an armed force of the
United States is legally responsible under the law of another party
to the international agreement, and causing damage in the territory
of such party, the Secretary of Defense or the Secretary of Trans-
portation or their designees may— '

(Z) reimburse the party to the agreement for the agreed pro
rata share of amounts, including any authorized arbitration
costs, paid by that party in satz‘e}%ﬁmg awards or judgments on
claims, in accordance with the agreement; or LA
\ (g;)dzmy the party to the agreement pro rata share of any claim,
tncluding any authorized arbitration costs, for damage to prop-
erty owned by:it, in accordance with the agreement.

(b) A claim arising out of an act of an enemy of the United States
or arising, directly or indirectly, from an act of the armed forces, or
a member thereof, while engaged in combat may not be considered
or paid under this section. '
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(gg A reimbursement or payment under this section shall be made
by the Secretary of Defense out of appropriations for that purpose
except that payment of claims against the Coast Guard arising while
it is operating as a service of the Department of Transportation shall
be made out of the apprépriations for the operating expenses of the
Coast Guard. The appropriations referred to in this subsection may
be used to buy foreign currencies required for the reimbursement or
payment.

(d) Upon the request of the Secretary of Transportation or his
designee, any payments made relating to claims arising from the ac-
tivities of the Coast-Guard and covered by subsection (a) may be reim-
bursed or paid to the foreign country comcerned by the authorized
representative of the Department of Defense out of the appropria-
tion for claims of the Department of Defense, subject to reimburse-
ment from the Department of Transportation. (Added Pub. L. 87-
652, title X, & 113(a), Sept. 7, 1962, 76 Stat. 512, and amended Pub.
L. 90-521, § 4, Sept. 26, 1968, 82 Stat. 874.)

§ 2734b. Profperty loss; personal injury or death: incident to activities
of armed forces of foreign countries in United States; in-
ternational agreements.

[(a) Where an international agreement to which the United States
ig a party provides that claims against a foreign country arising out of
the acts or omissions in the performance of official duty in the United
States, or a Territory, Commonwealth, or possession, of a civilian
employee; or member, of the armed forces of that eountry, be adjudi-
cated by the United States under its laws and regulations subject to
an agreed pro rata reimbursement, those claims may be prosecuted
against the United States, or settled by the United States, under then
existing laws and regulations as if the acts or omissions upon which
they are based were the acts or omissions in the performeanee of official
duty of a civilian employee, or a member, of an armed force.

(@) When the United States i3 a party to an internats agree-
ment which provides for the settlement or adjudication by the United
States under its laws and regulations, and subject to agreed pro rata
résmbursement, of claime against another party to the agreement aris-
ing out of the asts or omissions of a member or civilian employee of
an dimed foreé of that perty done in the performance of offfcial duty,
or exi¥ing eut of eny ether act, omidsion, or occurrence for which that
armed fgrce 8 legally responsible wmder appliceble United States
lowo, and causing damage in the United Stases, or @ territary, Com-
monavaalth, or possession thereof; those claims may be prosscuted
against the United States, or settled by the United Stabes, in aceord-
ance with the agreement, as if the acts or omissions upon which they
are based were the acts or onvigsions of a member or a ciwilian employee
of an armed foree of the United States.

(b) When a dispute arises in the settlement or adjudication of a
claimn under this section whether an act or omission was in the per-
formance of official duty, or whether the use of a veliicle of the armed
forces was authorized, the dispute shall be decided under the interna-
tional agreement with the foreign country concerned. Such a decision
is final and conclusive. The Secretary of Defense may pay that part

-
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of the cost of obtaining such a decision that is chargeable to the United
States wnder that agreement.

(c) A claim arising out of an act of an enemy of the Unliad States
may not be considered or paid under this section.

(d) A payment under this section shall be made by the Secrstary of
Defense out of appropriations for that purpose. (Added Pub. L.
87651, title I, § 113(a), Sept. 7, 1962, 76 Stat. 512.)

Cost Esrrvate oF LiEcisLATioN

The only estimation that has been done as to the cost of this legis-
lation has been by the Department of the Air Force. Its eost analysis
is contained in the Executive Communication by the Departinent of
the Air Force on behalf of the Department of Defense attached to
this report. That communication staibes:

Cost aAnp BupeEr Darta

The cost of the legiglation cannot be definitely aseertained
since we are ynable to foracast the number of “legally re-
sponsible” accldents or incidents in countries where status of
forces agreements are in effect snd which are not payable
under the present statute, On the basis of 14 years’ experence,
however, this type of claim is expected to have very little,
if any budgetary impact on the Department of Defense.

The Congressional Budget Office has been aslted to provide a report
on the potential budgetary implieations of H.R. 78986,
This report is as follows:

Congress oF THE UNTTED STATES,
Conerissionar, Bubeer Orrice,
Washington, D.O., June 23, 1976.
Hon. James O. EAsTLAND,

Chairman, Committee on the Judiciary,
U.8. Senate, Washington, D.C.

Drar Mr. CHAIRMAN : Pursuant to Section 408 of the Congressional
Budget Act of 1974, the Congressional Budget Office has prepared the
attached cost estimate for H.R. 7896, a bill to amend Sections 2734a(a)
and 2734b(a) of Title 10, United States Gode.

Should the Committee so desire, we would be pleased to provide
further details on the attached cost estimate.

Sincerely,
Avice M. RivniN, Dirvector.

ConarrssioNanL Bupeer OFFIcE
COST ESTIMATE, JUNE 23, 1976

1. Bill No.: H.R. 7896.

2. Bill title: Amend Sections 2784a(a) and 2734b(a) of Title 10,
United States Code.

3. Purpose of bill: This bill amends the United States Code to
authorize the Secretaries of Defense and Transportation to pay cer-

S.R. 1121
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tain claims against the United States specified by Status of Forces
Agreements ggOFA) but not authorized under current statute. The
bill would also amend the statute to explicitly authorize claim settle-
ment by administrative action.

4, Cost estimate :

Fiscal year: Costs
1977 AL —- $17, 500
1978 ( 1)
1979 . (‘)
1980 )
1981 : )

1 Less than $500.

5. Basis of estimate: Costs indicated above are net costs. The legis-
lation will increase costs by authorizing an additional category of
claims. The bill will also reduce costs by allowing claims currently
paid entirely by the United States to be paid prorata with the host
nation.

The bill increases costs over the current statute in two ways:

1. It provides the authority for sa ent of claims now pending
which are currently not authorize sttatute but for which the
United States is liable under SOFA. These claims now total $19,000.

2. It will eventually increase the number of claims payable. While
estimates of this increase are uncertain, these costs are expected to
remain small.

The bill will generate some cost savings since some agencies now
pay all claims for which the United States is liable under SOFA. If
a claim is not authorized under the current statute, these agencies
make payment under other statutory authority which requires 100
percent payment by the United States. Payments under Section 2734,
however, are prorated, 75 percent paid by the United States, 25 per-
cent by the host nation. This reduction in payment is expected to yield
savings of approximately $1,540/year.

Cost estimates are summarized below :

A 3 7 JL\ A
Fiscal year— ;
1977 1978 1979 1980 1981
F:,:‘;:‘:;:;"m"g‘““""""""""" 2,500 - $1, 600 700 ;‘ { 8i aoo
" 3 AN v ¥ .
SOVIRGS (U T AT 606 1,500 _ﬂfsoo } 50 1,500
£ i B o e e 17, 500 ® o ® ®
1 Less than 850(!T el

6. Estimate comparison: In a letter to the Speaker of the House
dated May 28, 1975, the General Counsel of the Air Force estimated
“very little if any budgetary impact on the Department of Defense.”

7. Previous CBO estimate : None.

8. Estimate prepared by : William B. Taylor.

9. Estimate approved by: James L. Blum, Assistant Director for
Budget Analysis. -

-



H. R. 7896

Rinety-fourth Congress of the Wnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January,

one thousand nine hundred and seventy-six

An Act

To amend sections 2784a(a) and 2734b(a) of title 10, United States Code, to
provide for settlement, under international agreements, of certain claims inci-
dent to the noncombat activities of the armed forces, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That title 10, United
States Code, is amended—

(1) by amending section 2734a (a) to read as follows:

“(a) When the United States is a party to an international agree-
ment which provides for the settlement or adjudication and cost
sharing of claims against the United States arising out of the acts
or omissions of a member or civilian employee of an armed force of
the United States done in the performance of official duty, or arising
out of any other act, omission, or occurrence for which an armed force
of the United States is legally responsible under the law of another
party to the international agreement, and causing damage in the terri-
tory of such party, the Secretary of Defense or the Secretary of
Transportation or their designees may—

“{1) reimburse the party to the agreement for the agreed pro
rata share of amounts, ineluding any authorized arbitration costs,
paid by that party in satisfying awards or judgments on claims,
in accordance with the agreement; or

“(2) pay the party to the agreement the agreed pro rata share
of any claim, including any authorized arbitration costs, for
damage to property owned by it, in accordance with the agree-
ment.”’; and

(2) by amending section 2734b(a) to read as follows:

“(a) When the United States is a party to an international agree-
ment which provides for the settlement or adjudication by the United
States under its laws and regulations, and subject to agreed pro rata
reimbursement, of claims against another party to the agreement
arising out of the acts or omissions of a member or civilian employee
of an armed force of that party done in the performance of official
duty, or arising out of any other act, omission, or occurrence for which
that armed force is legally responsible under applicable United States
law, and causing damage in the United States, or a territory, Com-
monwealth, or possession thercof; those claims may be prosecuted
against the United States, or settled by the United States, in accord-
ance with the agreement, as if the acts or omissions upon which they
are based were the acts or omissions of a member or a civilian employee
of an armed force of the United States.”.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.





