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THE WHITE HOUSE ACTION

WASHINGTON Last Day: August 7
"August 4, 1976

MEMORANDUM FOR THE PRESIDENT
FROM: JIM CANNO

SUBJECT: H.R. 2943 or the relief of the
estate of James J. Caldwell

Attached for your consideration is H.R. 2943, sponsored
by Representative Obey.

The enrolled bill authorizes and directs payment of $19,145.18
to the estate of James J. Caldwell, representing amounts
erroneously deducted from his salary for his civil service
retirement from October 31, 1957 through March 25, 1961

and social security benefits denied him because this

erroneous deduction reduced the earnings credited to him

for social security during this period.

Additional information is provided in OMB's enrolled bill
report at Tab A.

OMB, Max Friedersdorf, Counsel's Office (Lazarus) and I
recommend approval of the enrolled bill.

RECOMMENDATION

That you sign H.R. 2943 at Tab B.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

AUG 2 1976

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 2943 - For the relief of

the estate of James J. Caldwell
Sponsor -~ Rep. Obey (D) Wisconsin

Last Day for Action

August 7, 1976 - Saturday

Purggse

Authorizes and directs payment of $19,145.18 to the
estate of Mr. James J. Caldwell, representing amounts
erroneously deducted from his salary for his civil
service retirement annuity from October 31, 1957 through
March 25, 1961, and social security benefits denied

him because this erroneous deduction reduced the earnings
credited to him for social security during this period.

Agency Recommendations

Office of Management and Budget Approval
Department of Interior Approval
Department of Health, Education,
and Welfare No objection
Civil Service Commission Defers to Interior
and HEW
Discussion

Mr. Caldwell, a Menominee Indian, was an employee of the
Bureau of Indian Affairs (BIA) at the Menominee Indian

Mills in Neopit, Wisconsin, when the Federal trust re-
lationship with the Menominee tribe was terminated, begin-
ning in 1957, according to the terms of the Menominee
Termination Act of 1954. Mr. Caldwell, having had 37
years of service for BIA, voluntarily retired on October 31,
1957 from his Federal position and was rehired the following
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day in the same job by the Menominee Indian Mills as an
employee of the tribe. He had stated that he understood
this action would enable him to earn social security
protection while receiving his full civil service annuity.

From November 1, 1957 until May 4, 1958, Mr. Caldwell
received his full salary, his earnings were reported for
social security purposes, and he also received his civil
service retirement annuity. BIA subsequently erroneously
instructed the Menominee tribe that the amount of his
¢civil service annuity should be deducted from his salary,
as if he were rehired as a Federal employee. Effective
May 5, 1958, these deductions were made, and his social
security contributions were suspended.

In October of 1959, BIA corrected its position, and found
that Mr. Caldwell was not a Federal employee, and that
he should not have his civil service retirement annuity
deducted from his pay. Nevertheless, the erroneous
deductions continued until March 25, 1961 and no social
security earnings were reported, or contributions made by
him, during that period.

The Civil Service Commission (CSC), on May 12, 1961,
disallowed Mr. Caldwell's application for a supplemental
civil service annuity based on his reemployment from
November 1, 1957 to March 25, 1961, on the basis that he
was not a Federal employee during that period. The Social
Security Administration (SSA) was advised by BIA that he
should have been covered under social security; SSA received
from the Menominee tribe a statement of his earnings, and
has paid Mr. Caldwell and his family benefits based on that
statement. The earnings in the statement, however, are the
amounts he actually received; they do not include the
amounts he did not receive because of the erroneous deduc-
tion of his civil service annuity from his salary.

Mr. Caldwell raised questions with BIA and CSC, beginning in
June 1958, about the propriety of deducting his annuity from
his salary and BIA requested a ruling from the General
Accounting Office. In January, 1970 the Comptroller

General ruled that Mr. Caldwell's pay had been erroneously
reduced by the amount of his annuity but that compensation
for this loss was the obligation of his employer, the
Menominee tribe, and not the Federal Government. Mr.
Caldwell subsequently brought suit in the Court of Claims,
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and the Court concluded in February, 1972 that his suit was
barred by the statute of limitations. Mr. Caldwell died
on January 4, 1972.

H.R. 2943 would authorize payment to Mr. Caldwell's estate
of $19,145.18. This includes $12,474.11 reported by
Interior as the annuity incorrectly withheld, and the lost
social security benefits estimated by HEW as approximately
$7,000, reduced by the amount of $328.93 representing social
security contributions which should have been withheld.

In reporting on this legislation in the 93rd Congress,
Interior did not object to awarding an appropriate claim
to Mr. Caldwell's estate. Interior stated:

"We believe that the Bureau of Indian Affairs
bears some responsibility for the wrongful
withholding of the annuity amounts from Mr.
Caldwell's salary ..."

GAO reported in the 93rd Congress its view that the
Government is not obligated to pay the claim, but that
since the error was BIA's and payment by the tribe would
likely cause economic hardship, "it may be that Congress
would desire to provide equitable relief."

Interior's attached views letter recommends that H.R. 2943

be approved since the losses to Mr. Caldwell and his estate
are attributable to actions of BIA. We concur with Interior's
recommendation in the interest of equity and because all

other avenues of remedy appear to have been exhausted.

ssistant Director for ;

Legislative Reference

Enclosures



THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON LOG NO.:
Date: sust 3 Time: 915am
i d 5 2 Jack Marsh
TiOoN: Pavid Lissy : -
Akl lax Friedersdorf AL Jim €@avanaugh
Ken Lazarus Ed Schmults

FROM THE STAFF SECRETARY

Time:

noon

DUE: l’)ate: August &

SUBJECT:
H.R. 2943-For the relief of the sstate of James J. Caldwell

ACTION REQUESTED:

For Necessary Action For Your Recommendations

—— Prepare Agenda and Brief Draft Reply

—3¢— For Your Comments Draft Remarks
REMARKS:

please rettmn to judy johnston, gound floor west wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a N
delay in submitting the required material, please K. R. COLE, JR.
telephone the Staff Secretary immediately. For the President




United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

JUL 271976

Degr Mr, ILynn:

This responds to your request for the views of this Department on the
enrolled bill H,R., 2943, "For the relief of the estate of James J,
Caldwell."

We recommend that the bill be approved by the President.

H.R. 2943 authorizes and directs the Secretary of the Treasury to pay
to the estate of James J, Caldwell, of Menominee County, Wisconsin,
the sum of $19,145.18 in full settlement of all claims against the
United States arising out of the erroneocus action of the Bureau of
Indian Affeirs in deducting civil service retirement benefits from
the salary of the said James J. Caldwell and failing to deduct
approprigte contributions for social security retirement purposes
from such salary while he was employed at the Menominee Indian Mills,
Menominee County, Wiscounsin, during the period from October 31, 1957,
through March 25, 1961, The bill also limits to ten percent the
amount which may be paid to any agent or attorney in connection with
the clain,

The facts of the case are as follows:

On October 31, 1957, Mr, James J,. Caldwell voluntarily
retired on a civil service retirement annuity from his
position as a Federal employee of the Bureau of Indian
Affairs at the Menominee Indian Mills, Neopit, Wisconsin.
On the following day, November 1, 1957, he was rehired
in the same job for the same pay. (This was permitted
under the law governing the relationship between the
Federal Government and the Menominee people). Mr,
Caldwell had stated that it was his understanding that
by taking this action he would no longer be a Federal
employee but an employee of the Menominee Tribe, and
therefore he would be covered by social security rather
than the civil service retirement system and thus would
be able to earn social security protection while receiving
his full civil service annuity.
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From November 1, 1957, until May %, 1958, Mr. Caldwell
received his full salary. His earnings until May 4, 1958,
were reported for social security purposes., However, local
officials of the Bureau of Indian Affairs then determined
that Mr. Caldwell was a civil service annuitant reemployed

by the Federal Government and consequently, effective May 5,
1958, the amount of Mr, Caldwell!s civil service annuity
(then $358 per month) was deducted from his salary and his
earnings were no longer reported for social security purposes.
In October 1959, the Bureau of Indian Affalrs reversed its
decision and held that Mr. Caldwell was not a Federal employee,
but it appears that the amount of his civil service annuity
continued to be deducted from his salary and his earnings
continued to be treated as though not covered by social
security.

The Civil Service Commission, on May 12, 1961, disallowed
Mr. Caldwell's application for a supplemental civil service
retirement annuity based on his reemployment from November
1, 1957 to March 25, 1961, on the basis that he was not a
Federal employee during this period,

In connection with Mr., Caldwell's application for social
security retirement benefits in 1961, the Social Security
Administration made an investigation regarding the correct
amount of his earnings covered by social gecurity. On

May 1, 1962, the Bureau of Indian Affairs advised the
Social Security Administration that Mr, Caldwellls services
from November 1, 1957 to March 25, 1961 should have been
covered under social security. The Social Security
Adminigtration then obtained from Menominee Enterprises,
Inc., a statement showing the amount of covered earnings.

On the basis of this statement, earnings were credited to
Mr. Caldwell's soclal security earnings record, and social
security benefits have been paid to Mr, Caldwell and his
family based on these earnings.

The statement of earnings, however, furnished by Menominee
Enterprises, Inc.,, for the calendar quarters from December
1957, through March 1961, did not include the amount of

Mr, Caldwell's civil service annuity which had been errone-~
ously withheld from his salary. If the amount equivalent
to his civil service annuity had not been incorrectly with-
held from his salary, Mr. Caldwell's actual earnings would




have been (after adjustment for the social security
contribution and benefit base):

1958 mmmmmmmee e $4,200 1960 —mmmmmmmmmeee- $4,800
1959 mmmmmmmmmemee e 4,800 1961 —mmemmmmemmmaen 4,800

Since Mr, Caldwell's earnings would have exceeded the
contribution and benefit base, any overtime wages he should
have received would have no effect on his social security
benefits,

Mr, Caldwell and his children became entitled to social
security benefits in December 1960, and benefits were first
paid for January 1962 (since Mr. Caldwell had stopped work-
ing) and up to January 1972 when Mr, Caldwell died. One of
his children is still receiving benefits on his earnings
record and Mrs. Caldwell is not entitled to benefits as a
widow,

Through December 1973, approximately $31,500 in monthly
benefits had been paid to the Caldwell family. If Mr,
Caldwell’s earnings had been fully paid to him and
credited to his social security earning record, he and
his children would have received a total of gpproximately
$38,500 in benefits through December 1973 (and additional
benefits since that time), or about $7,000 more than they
actually received,

Present law does not permit the Social Security Admin-
istration to credit the amocunt of his earnings which

were withheld and to pay benefits based on these earnings
because they were not actually paid to him, BEven if

these earnings were now paild to Mr, Caldwell's estate

they could not be credited to his earnings record when
they were actually earned because wages are generally
creditable only when actually paid and earnings paid after
the year of death are not covered by social security.

Because the failure to make the appropriate deductions
from Mr, Caldwell's income for social security retirement



purposes and the continued erroneous deductions for the
civil service annuity were attributable to the actions
of the Bureau of Indian Affairs, it is recommended that
H.,R. 2943 be approved by the President.

Sincerely yours,

Ass{ﬁnt Se of the Interior
Honorable James T. Lynn ‘

Director, Office of e
Management and Budget e
Washington, D, C,



DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE

JUL 28 1976

The Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D. C. 20503

Dear Mr. Lynn:

This is in response to your request for a report on H.R. 2943,
an enrolled bill "For the relief of the estate of

James J. Caldwell.” Information of Mr. Caldwell's claim

is contained in a memorandum accompanying our report to

the House Judiciary Committee on H.R. 1357. A copy of

that report is enclosed for your convenience.

The instant bill differs from H.R. 1357 only in that it
reduces the amount of the recovery from $35,673.18 to
$19,145.18.

For the reasons expressed in the enclosed report, we see
no objection to the approval of the enrolled bill.

Sincerely,
- m«u!
nder Secretary

Enclosure
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DEPARTMENT OF HEALTH, EDUCATION. AND WELFARE

#

JUN5 1974

Honorable Peter W. Rodino, Jr.
Chairman, Committee on the Judiciary
House of Representatives ’
Washington, D. C. 20515

Dear Mr. Chairman: ~

This letter is in response to your request of
February 15, 1973, for a report on H.R. 1357, a bill
"For the relief of the estate of James J. Caldwell."”

The bill would provide for payment of $35,673.18 to the
estate of James J. Caldwell in full settlement of any
claims Mr. Caldwell or his successors have against the
United States alleged to arise out of the action of the
Bureau of Indian Affairs in reducing his salary by the
amcunt cf hisc Federal civil service retirsment bensfits
(because he was erroneously held to be a reemployed civili
service annuitant), in failing to deduct appropriate
social security contributions from his salary, and in
failing to.pay him overtime wiges, while he was employed
at the Meéenominee Indian Mills from October 31, 1957,
through March 25, 196l1.

While the bill does not stipulate how the amount of the
‘proposed settlement was arrived at, Mr. Charles A. Hobbs,
the attorney representing the Caldwell estate, has stated
in a written analysis of the claim that, of the $35,673.18
claimed as settlement, $8,970.50 represents the amount of
additional social security benefits Mr. Caldwell and his
dependents would have received had his earnings been
correctly reported for social security purposes from
October 31, 1957, through March 25, 1961. Our comments
are directed to that part of the claim.

» g
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Honorable Peter W. Rodino, Jr.

13

From the facts available to us (stated in the enclosed
memorandum prepared by the Social Security Administration)
it appears that Mr. Caldwell was not a Federal employee
from November 1, 1957, to March 25, 1961l. In that event,
his earnings should have been treated as earnings covered
under social security.

As explained in the enclosed memorandum, if Mr. Caldwell's
earnings had not been reduced by the amount of his“civil
service annuity, and if the unreduced earnings had been
reported for social security purposes, he and his dependents
would have been entitled to additional benefits of
approximately $7000 through December 1973, additional
child's and widow's benefits since that time, and possible
benefits in the future. This is exclusive of $328.93 in
employee contributions which Mr. Caldwell would have paid
during the period in question.

As to the desirability cf the bill, we defer to the other
agencies concernad since the bill weculd have no effect cn
the social security program.

We are advised by the Office of Management and Budget that
there is. no objection to the presentation of this report
from the standpoint of the Administration's program.

.-

Sincerely,

/s/ Frank ¢. carlueel
e
Acting
Secretary

Enclosure



Memorandum to Accompany
the Report of the Department of Health, Education, and
) Welfare on H.R., 1357

On October 31, 1957, Mr. James J. Caldwell voluntarily
retired on a civil service retirement annuity from his
position as a Federal employee of the Bureau of Indian
Affairs at the Menominee Indian Mills, Neopit, Wisconsin.

On the following day, November 1, 1957, he was rehired in the
same job for the same pay. (This was permitted under the law
governing the relationship between the Federal Government and
the Menominee people.) Mr. Caldwell had stated that it was
his understanding that by taking this action he would no
longer be a Federal employee but an employee of the Menominee
Tribe, and therefore he would be covered by social security
rather than the civil service retirement system and thus
would be able to earn social security protection while
receiving his full civil service annuity.

From November 1, 1957, until May 4, 1958, Mr. Caldwell received
his full salary. His earnings until May 4, 1958, were reported
for social security purposes. However, local officials of the
Bureau of Indian Affairs then determined that Mr. Caldwell was .
a civil service annuitant reemployed by the Federal Government
and consequently, effective May 5, 1958, the amount of

Mr. Caldwell's civil service annuity (then $358 per month) was
deducted from his salary and his earnings were no longer
reported for social security purposes. In October 1959, the
Bureau of Indian Affairs reversed its decision and held that
Mr, Caldwell was not a Federal employee, but it appears that
the amount of his civil service annuity continued to be
deducted from his salary and his earnings continued to be
treated as though not covered by social security.

The Civil Service Commission, on May 12, 1961, disallowed
Mr. Caldwell's application for a supplemental civil service
retirement annuity based on his reemployment from November 1,
1957, to March 25, 1961, on the basis that he was not a
Federal employee during this period.
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In connection with Mr. Caldwell's application for social
security retirement benefits in 1961, the Social Security
Administration made an investigation regarding the correct
amount of his earnings covered by social security., On

May 1, 1962, the Bureau of Indian Affairs advised the Social
Security Administration that Mr. Caldwell's services from
November 1, 1957, to March 25, 1961, should have been
covered under social security. The Social Security
Administration then obtained from Menominee Enterprises,
Inc., a statement showing that the following covered earnings
were paid to Mr. Caldwell:

calendar Quarter Covered Earnings Calendar Quarter Covered Earnings

12/57 $ 931.10 9/59 $641.91
3/58 1,681.16 12/59 739.20
6/58 1,102.89 3/60 686 .40
9/58 607.23 6/60 686 .40

12/58 761.94 9/60 724.80
3/59 584,52 . 12/60 A 694,40
6/59 627.14 - 3/61 728.00

On the basis of this statement, earnings in the above amounts
were credited to Mr. Caldwell's social security earnings
record, and social security benefits have been paid to

Mr, Caldwell and his family based on these earnings.

The above statement of earnings, however, furnished by
Menominee Enterprises, Inc., for the calendar quarters from
December 1957, through March 1961, did not include the amount
of Mr, Caldwell's civil service annuity which had been
erroneously withheld from his salary. If the amount equivalent
to his civil service annuity had not been incorrectly withheld
from his salary, Mr. Caldwell's actual earnings would have
been (after adjustment for the social security contribution

and benefit base):

1958 -~ $4,200.,00 1960 - $4,800.00
1959 - $4,800.,00 1961 - $4,800.00
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Since Mr. Caz'dwell's earnings would have exceeded the
contribution and benefit base, any overtime wages he should
have received would have no effect on his social security
benefits,

Mr, Caldwell and his children became entitled to social
security benefits in December 1960, and benefits were first
paid for January 1962 (since Mr. Caldwell had stopped working)
and up to January 1972 when Mr. Caldwell died. One of his
children is still receiving benefits on his earnings record
and Mrs. Caldwell is now entitled to benefits as a widow.

Through December 1973, approximately $31,500 in monthly
benefits had been paid to the Caldwell family. If Mr. Cald-
well's earnings had been fully paid to him and credited to
his social security earnings record, he and his children
would have received a total of approximately $38,500.00 in
benefits through December 1973 (and additional benefits
since that time), or about $7,000 more than they actually
received,

Present law does not permit the Social Security Administration
to credit the amount of his earnings which were withheld

and to pay benefits based on these earnings because they were
not actually paid to him. Even if these earnings were now
paid to Mr, Caldwell's estate, they could not be credited

to his earnings record when they were actually earned

because wages are generally creditable only when actually

paid and earnings paid after the year of.death are not

covered by social security.




UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON, D.C. 20415

CHAIRMAN

July 28, 1976

Honorable James T. Lynn

Director, Office of Management and Budget
Executive Office of the President
Washington, D. C. 20503

Attention: Assistant Director for
Legislative Reference

Dear Mr. Lynn:

This is in reply to your request for the Commission's views on enrolled
bill H.R. 2943, "For the relief of the estate of James J. Caldwell."

H.R. 2943 would authorize payment of $19,145.18 from the Treasury of the
United States to the estate of James J. Caldwell in full settlement of
claims arising out of actions by the Bureau of Indian Affairs in errone-
ously reducing Mr. Caldwell's salary by the amount of his Civil Service
annuity when he was reemployed in the Menominee Indian Mills under a non-
Federal appointment, and in failing to make Social Security deductions from
his salary.

Since the actions by the Bureau of Indian Affairs in this case concern pay-
ment of salary for non-Federal employment and a denial of Social Security
coverage, matters outside the Commission's jurisdiction, the Commission de~-
fers to the Department of the Interior and the Department of Health, Educa~
tion, and Welfare on the merits of the enrolled bill.

By direction of the Commission:

Sln erely yours,
\
\ ﬁ cua,ilfzh

Chalrman
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THE WHITE HOUSE /g

ACTION MEMORANDUM WASHINGTON ¢ LOG NO.:
Date: August 3 Time: 915am
: David Lissy o . Jack Marsh
R TION: : : N
FOR ACTION Max Friedersdorf cc (for information) Jim Cavanaugh
Ken Lazarus Ed Schmults

FROM THE STAFF SECRETARY

DUE: Date: August 4 Time: noon

SUBIECT:
H.R. 2943~-For the relief of the estate of James J. Caldwell

ACTION REQUESTED:

For Your Recommendations

For Necessary Action

— Prepare Agenda and Brief —— Draft Reply
—3— For Your Comments - Draft Remarks
REMARKS:

please return to judy johnston, gound floor west wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any guestions or if you anticipate a
delay in submitting the required material, please
felephone the Slaff Secrelary immediately.

Janes M. Cammon
Jor iho President
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e—— THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON - LOG NO.:
Date: August 3 Time: 915am
David Lissy . . Jack Marsh
34 TI : : .
FOR ACTION Max Friedersdorf ce (for information) Jim Cavanaugh
Ken Lazarus Ed Schmults

FROM THE STAFF SECRETARY

DUE: Date: August 4 Time: noon

SUBJECT:
H.R. 2943-For the relief of the estate of James J. Caldwell

ACTION REQUESTED:

For Your Recommendations

For Necessary Action

Prepare Agendao and Brief Draft Reply

—3¢— For Your Comments Draft Remarks

REMARKS:

please return to judy Jjohnston, gound floor west wing

No objection -- Ken Lazarus 8/3/76

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any guestions or if you anticipate a

delay in submitting the required muaterial, please Jomes M. Cannon
I the President

telepiicne the Staif Secretiary immediately. - oF



THE WHITE HOUSE

WaSHINGTON
August 4, 1976

JIM CAVANAUGH

MEMORANDUM FOR:
MAX I,. FRIEDERSDORF /l( .

FROM:

SUBJECT : H.R. 2943, for the relief of the estate

of James J. Caldwell

The Office of Legislative Affairs concurs with the agencies

that the bill be signed.

Attachments



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE, OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

AUG 2 1976

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 2943 - For the relief of

the estate of James J. Caldwell
Sponsor - Rep. Obey (D) Wisconsin

Last Day for Action

August 7, 1976 - Saturday
Purpose

Authorizes and directs payment of $19,145.18 to the
estate of Mr. James J. Caldwell, representing amounts
erroneously deducted from his salary for his civil
service retirement annuity from October 31, 1957 through
March 25, 1961, and social security benefits denied

him because this erroneous deduction reduced the earnings
credited to him for social security during this period.

Agency Recommendations

Office of Management and Budget Approval
Department of Interior ' Approval
Department of Health, Education,
and Welfare No objection
Civil Service Commission ) ' Defers to Interior
‘ and HEW

Discussion

Mr. Caldwell, a Menominee Indian, was an employee of the
Bureau of Indian Affairs (BIA) at the Menomince Indian

Mills in Neopit, Wisconsin, when the Federal trust re-
lationship with the Menominee tribe was terminated, begin-
ning in 1957, according to the terms of the Menominee
Termination Act of 1954. Mr. Caldwell, having had 37 )
years of service for BIA, voluntarily retired on October 31,
1857 from his Federal position and was rehired the following

Attached document was not scanned because it is duplicated elsewhere in the document



94tH CONGRESS } HOUSE OF REPRESENTATIVES REPORT
1st Session No. 94-558

JAMES J. CALDWELL

Ocroeer 9, 1975—Committed to the Committee of the Whole House and
ordered to be printed ’

Mr. MazzoLt, from the Committee on the Judiciary,
submitted the following

REPORT

[To accompany H.R. 2943]

The Committee on the Judiciary, to whom was referred the bill
{H.R. 2943) for the relief of the estate of James J. Caldwell having
considered the same, report favorably thereon without amendment an
recommend that the bill do pass.

PURPOSE

The purpose of the proposed legislation is to compensate the estate
of James J. Caldwell in the amount of $19,145.18 in settlement of the
decedent’s claims for civil service retirement benefits and social se-
curity benefits not received as a result of erroneous action by the
Bureau of Indian Affairs in causing civil service retirement benefits
to be deducted from the salary of said James J. Caldwell and failing
to have appropriate contributions deducted for social security retire-
ment purposes from that amount.

STATEMENT

On October 31, 1957, Mr. James J. Caldwell voluntarily retired on
a civi] service retirement annuity from his position as a Federal em-
ployee of the Bureau of Indian Affairs at the Menominee Indian Mills,
Neopit, Wisconsin. On the following day, November 1, 1957, he was
rehired in the same job for the same pay. (This was permitted under
the law governing the relationship between the Federal Government
and the Menominee people.) Mr. Caldwell had stated that it was his
‘understanding that by taking this action he would né longer be a Fed-
eral employee but an employee of the Menominee Tribe, and therefore
he would be covered by social security rather than the civil service re-
tirement system and thus would be able to earn social security protec-
tion while receiving his full civil service annuity.

57-007
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From November 1, 1957, until May 4, 1958, Mr. Caldwell received
his full salary. His earnings until May 4, 1958, were reported for social
security purposes. However, local officials of the Bureau of Indian
Affairs then determined that Mr. Caldwell was a civil service annuit-
ant reemployed by the Federal Government and consequently, effec-
tive May 5, 1958, the amount of Mr, Cadlwell’s civil service annuity
(then $358 per month) was deducted from his salary and his earnings
were no longer reported for social security purposes. In October 1959,
the Bureau of Indian Affairs reversed its decision and held that Mr.
Caldwell was not a Federal employee, but it appears that the amount
of his civil service annuity continued to be deducted from his salary
and his earnings continued to be treated as though not covered by
social security.

The Civil Service Commission, on May 12, 1961, disallowed Mr.
Caldwell’s application for a supplemental civil service retirément an-
nuity based on his reemployment from November 1, 1957 to March
25, ‘1%61, on the basis that he was not a Federal employee during this

eriod. V o

P In connection with Mr. Caldwell’s application for social security
retirement benefits in 1961, the Social Security Administration made
an investigation regarding the correct amount of his earnings covered
by social security. On May 1, 1962, the Bureau of Indian A ffairs ad-
vised the Social Security Administration that Mr. Caldwell’s services
from November 1, 1957 to March 25, 1961, should have been covered
under social security. The Social Security Administration then ob-
tained from Menomines Enterprises, Inc., a statement showing the
amount of covered earnings.

On the basis of this statement, earnings were credited to Mr. Cald-
well’s social security earnings record, and social security benefits have
been paid to Mr. Caldwell and his family based on these earnings.

The statement of earnings, however, furnished by Menominee Enter-
prises, Inc., for the calendar quarters from December 1957, through
March 1961, did not include the amount of Mr. Caldwell’s civil service
annuity which had been erroneously withheld from his salary. If the
amount equivalent to his civil service annuity had not been incorrectly
withheld from his salary, Mr. Caldwell’s actual earnings would have
been (after adjustment for the social security contribution and benefit
base) :

1958 $4,200 1960 $4, 800
1959 4, 800 1961 : 4, 800

Since Mr. Caldwell’s earnings would have exceeded the contribution
and benefit base, any overtime wages he should have received would
have no effect on his social security benefits.

Mr, Caldwell and his children became entitled to social security
benefits in December 1960, and benefits were first paid for January
1962 (since Mr, Caldwell had stopped working) and up to January
1972 when Mr. Caldwell died. One of his children is still receiving
benefits on his earnings record and Mrs. Caldwell is not entitled to
benefits as a widow. ‘
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Through December 1973, approximately $31,500 in monthly bene- .
fits had been paid to the Caldwell family. I Mr. Caldwell’s earnings
had been fully paid to him and credited to his social security earnings
record, he and his children would have received a total of approxi-
mately $38,500 in benefits through December 1973 (and additional
benefits since that time), or about $7,000 more than they actually
received.

Present law does not permit the Social Security Administration to
credit the amount of his earnings which were withheld and to pay
benefits based on these earnings because they were not actually paid
to him. Even if these earnings were now paid to Mr. Caldwell’s estate,
they could not be credited to his earnings record when they were
actually earned because wages are generally creditable only when
actually paid and earnings paid after the year of death are not covered
by soctal security.

The Committee has considered this bill to compensate Mr. Cald-
well’s esta,te.in the amount of $19,145.18, Because the failure to make
the appropriate deductions from Mr. Caldwell’s income for social se-
curity retirement purposes and the continued erroneous deductions
for the civil service annuity were attributable to the actions of the Bu-
reau of Indian Affairs, it 13 recommended that the bill be considered
favorably.

The reports of the Departments of Interior and Health, Education,
and Welfare and the General Accounting Office are set out below. The
Department of the Interior indieated it would have no objection to
an amended bill, and the Department of Health, Education, and Wel-
fare deferred to other agencies in connection with the bill. The Interior
Department report states that the annuity incorrectly withheld was
$12,474.11, The Department of Health, Education, and Welfare stated
that the lost social security benefits were approximately 87.000. These
amounts added together and reduced by the amount of $328.98 repre-
genting contributions for social security which should have been with-
held, yield the amount stated in the bill, $19,145.,18,

U.S. DEPARTMENT OF THE INTERIOR,
Orrice oF THE SECRETARY,
Washington, D.C., May 9, 197).
Hon. Prrer W. Robivo, Jr.,
Chatrman, Committee on the Judiciary, House of Representatives,
Washington, D.C.

Drar Mg, Cramrmax: This responds to your request for the views
of this Department on H.R. 1357, a bill “For the relief of the estate
of James J. Caldwell.” .

We have no objection to enactment of this bill if amended as sug-
gested herein.

HL.R. 1357 would ecompensate the estate of James J. Caldwell in
the sum of $35,673.18 for inequities which occurred in payment of
compensation to him during the period from May 5, 1958, through
March 25, 1961, during which time he was an employee of the Me-
nominee Indian Mills, Neopit, Wisconsin.

Mr. Caldwell—a Menominee Indian—wag the Federally-employed
superintendent of logging (G8-10, at a salary of $6,725 per annum)
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at Menominee Indian Mills when he retired on QOectober 31, 1957. He
was rehired on November 1, 1957, as a tribal employee performing the
same job. This situation arose out of the termination of the Federal
trust relationship with the Menominees and the tribe’s assumption of
previously Federal functions. The Bureau of Indian Affairs subse-
quently made the decision that persons, like Mr. Caldwell, who retired
from regular civil service positions at the Menominee Indian Mills
and were rehired by the tribe should have a deduction made from their
salary for the amount of their retirement annuity. The Bureau in-
structed the Menominees to this effect, and the Menominees reduced
Mr. Caldwell’s weekly pay by the amount of his annuity effective
May 5, 1958, In addition, FICA deductions which had been made were
suspended. (No retroactive adjustments were made for the period
from November 1, 1957 to May 4, 1958,)

In October 1959, after reexamining its position, the BIA found that
Mr. Caldwell should have been considered a tribal employee and there-
fore deductions should not have been made from his weekly pay in an
amount that equalled his retirement annuity. However, FICA deduc-
tions should have been made—and were not. During the period May 5,
1958, to March 25, 1961, a total of $12,474.11 ($82.61 per week for 151
weeks) was withheld from his salary—the same amount as though he
had been a reemployed annuitant in a Federal position. Therefore, the
exact amount that might be due Mr. Caldwell’s estate for the period
May 5, 1958, to March 25, 1961, would be the $12474.11 withheld
minus the amount, of FICA taxes that should have been withheld. We
have no objection to the enactment of legislation that would allow the
estate to recover this adjusted amount.

Mr. Caldwell raised questions with the BTA and the Civil Service
Commission beginning in June 1958 concerning the propriety of reduc-
ing his compensation by the amount of his annuity, but his attorneys
did not file a claim on his behalf (for the amount of $12,474.11) until
June 2, 1969, The BIA determined that he was entitled to recover the
amount claimed and submitted a request to the Comptroller General
for a decision as to the legality of the claim and the propriety of
certifying a voucher for payment in favor of Mr. Caldwell. Until that
time no claim had been filed by Mr. Caldwell or his representative
for overtime pay allegedly due.

The Comptroller General, in a decision B-168395 dated January 23,
1970, expressed the opinion that Mr. Caldwell’s weekly pay had been
erroneonsly reduced by the amount of his Civil Service annuity. How-
ever, since the operating expenses of the Menominee Indian Mills were
paid from tribal funds during the entire period pertaining to Mr.
Caldwell’s claim, the Comptroller General held that sach additional
pay as was due Mr. Caldwell was the obligation of the tribe. Thus, in
the opinion of the Comptroller General Mr. Caldwell’s claim should
have been submitted to the tribal organization, Menominee Enter-
prises, Inc., and not to the United States. .

Subsequent to that decision Mr. Caldwell brought suit in the Court
of Claims (James J. Caldwell v. United States, Ct. Cl. No. 208-70)
demanding judgment, in the amount of $12,202.68 on account of wrong-
ful salary deductions; $10,000 an account of past and future loss of

Social Security benefits; and $14,550 on account of uncompensated
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overtime; plus interest to date of payment. (The question of compen-
sation for overtime was raised for the first time in this suit.) By de-
cision of February 4, 1972, the Court of Claims concluded that the
plaintif’s petition was barred by the statute of limitations and dis-
missed the case. (Mr. Caldwell died on January 4, 1972.)

We believe that the Bureau of Indian Affairs bears some responsi-
bility for the wrongful withholding of the annuity amounts from
Mr. Caldwell’s salary and for that reason would not object to his
estate’s being awarded the adjusted sum for this matter as discussed
supra. However, we have no records which would either confirm or
deny Mr. Caldwell’s overtime claims and in any event are convinced
that nothing done by the BIA could have been responsible for Mr.
Caldwell’s alleged failure to be compensated for this time. Such
failure would be solely the Menominees’ responsibility, Therefore, we
recommend against awarding any money to Mr. Caldwell’s estate for
alleged overtime work. :

As to any part of the amount claimed in the bill that might arise
from the loss of past or future Social Security benefits, we defer to
the Department of Health, Education, and Welfare.

. Because of the unusual complexity of this case, involving two re-
tirement systems administered by different agencies of the Govern-
ment, we recommend further that the bill be amended to have the
Comptroller General determine the exact amount due Mr. Caldwell’s
estate given all the facts as available from this Department, the De-
partment of Health, Education, and Welfare, and the Civil Service
Commission.

Finally, we note that although it is possible that one or two other
persons are or were in Mr. Caldwell’s situation, we believe it very
unlikely that in fact there are any. : '

- The Office of Management and Budget has advised that there is no
objection to the presentation of this report from the standpoint of
the Administration’s program. :

Sincerely yours,
« Jonx H. Kyi,
Assistant Secretary of the Interior.

DepartMENT oF HEALTH, EpUCATION, AND WELFARE,
June&,1974.
Hon. Perer W. Ropino, JT.,
Chairman, Committee on the Judiciary,
House of Representatives, Washington, D.C. :

Drar Mr. Caatrvaxn: This letter is in response to your request of
February 15, 1973, for a report on H.R. 1357, a bill for the relief of
the estate of James J. Caldwell.

The bill would provide for payment of $35,673.18 to the estate of
James J. Caldwell in full settlement of any claims Mr. Caldwell or
his successors have against the United States alleged to arise out of
the action of the Bureau of Indian Affairs in reducing his salary by
the amount of his Federal civil service retirement benefits (because
he was erroneously held to be a reemployed civil service annuitant),
in failing to deduct appropriate social security contributions from
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his salary, and in failing to pay him overtime wages, while he was
employed at the Menominee Indian Mills from October 81, 1957,
through March 25, 1961.

While the bill does not stipulate how the amount of the proposed
settlement was arrived at, Mr. Charles A. Hobbs, the attorney repre-
senting the Caldwell estate, has stated in a written analysis of the
claim that, of the $35,673.18 claimed as settlement, $8,970.50 repre-
sents the amount of additional social security benefits Mr. Caldwell
and his dependents would have received had his earnings been cor-
rectly reported for social security purposes from October 31, 1957,
through March 25, 1961. Our comments are directed to that paré of
the claim.

From the facts available to us (stated in the enclosed memorandum
prepared by the Social Security Administration) it appears that Mr.
Caldwell was not a Federal employee from November 1,1957, to March
95, 1961. In that event, his earnings should have been treated as earn-
ings covered under social security. '

As explained in the enclosed memorandum, if Mr, Caldwell’s earn-
ings had not been reduced by the amount of his civil service annuity,
and if the unreduced earnings had been reported for social security
purposes, he and his dependents would have been entitled to additional
benefits of approximately $7000 through December 1978, additional
child’s and widow’s benefits since that time, and possible benefits in the
future. This is exclusive of $328.93 in employee contributions which
Mr. Caldwell would have paid during the period in question. .

As to the desirability of the bill, we defer to the other agencies
concerned since the bill would have no effect on the social security
program, '

We are advised by the Office of Management and Budget that there
is no objection to the presentation of this report from the standpoint of
the Administration’s program.

Sincerely,

Acting 8 ecre’zﬁary.

MEMORANDUM TO ACCOMPANY THE REPORT OF THE DEPARTMENT OF
HEALTH, EDUCATION, AND WELFARE ON H.R. 1357

On October 81, 1957, Mr. James J. Caldwell voluntarily retired on a
civil service retirement annuity from his position as a Federal em-
loyee of the Bureau of Indian Affairs at the Menominee Indian Mills,
Neopit, Wisconsin. On the following day, November 1, 1957, he was
rehired in the same job for the same pay. (This was permitted under
the law governing the relationship between the Federal Government
and the Menominee people.) Mr. Caldwell had stated that it was his
understanding that by taking this action he would no longer be a Fed-
eral emf)loyee but an employee of the Menominee Tribe, and therefore
he would be covered by social security rather than the civil service re-
tirement system and thus would be able to earn social security protec-
tion while receiving his full civil service annuity.
From November 1, 1957, until May 4, 1958, Mr. Caldwell received
his full salary. His earnings until May 4, 1958, were reported for so-
cial security purposes. However, local officials of the Bureau of In-
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dian Affairs then determined that Mr. Caldwell was a civil service an-
nuitant reemployed by the Federal Government and consequently, ef-
fective May 5, 1958, the amount of Mr. Caldwell’s civil service annuity
(then $358 per month) was deducted from his salary and his earnings
were no longer reported for social security purposes. In October 1959,
the Bureau of Indian Affairs reversed its decision and held that Mr.
Caldwell was not a Federal employee, but it appears that the amount
of his civil service annuity continued to be deducted from his salary
and his earnings continued to be treated as though not covered by so-
cial security. |

The Civil Service Commission, on May 12, 1961, disallowed Mr.
Caldwell’s application for a supplemental civil service retirement an-
nuity based on his reemployment from November 1, 1957, to March 25,
196:},don the basis that he was not a Federal employee during this
period.

In connection with Mr. Caldwell’s application for social security
retirement benefits in 1961, the Social Security Administration made
an investigation re%arding the correct amount of his earnings covered
by social security. On May 1, 1962, the Bureau of Indian Affairs ad-
vised the Social Security Administration that Mr. Caldwell’s services
from November 1, 1957, to March 25, 1961, should have been covered
under social security. The Social Security Administration then ob-
tained from Menominee Enterprises, Inc., a-statement showing that
the following covered earnings were paid to Mr. Caldwell:

Calendar guarter Covered earnings Calendar quarter Covered enrnings
Janvary 1957 e - $931. 10 September 1958 e le $641. 91
March 1858 . 1,681. 16 December 19659, __. 739. 20
June 1958 1,102, 89 March 1960 £86. 40
September 1958 .. ___ ___. 607.23 June 1960____.. oo 686.40
December 1058 ..o 761. 94 September 1960 o meeeo. —— 124,80
March 1959 584, 52 December 1960 v 694. 40
June 1959 627.14 March 1961 - 728, 00

On the basis of this statement, earnings in the above amounts were
credited to Mr. Caldwell’s social security earnings record, and social
security benefits have been paid to Mr. Caldwell and his family based
on these earnings.

The ahove statement of earnings, however, furnished by Menominee
Enterprises, Inc., for the calendar quarters from December 1957,
did not include the amount of Mr. Caldwell’s civil service annuity
which had been erroneously withheld from his salary. If the amount
equivalent to his civil service annuity had not been incorrectly with-
held from his salary, Mr. Caldwell’s actual earnings would have been
l(}:fte;r adjustment for the social security contribution and benefit

se) : :

1958 , 200 19
1959 si 800 1061 $§,’ 500
_Since Mr. Caldwell’s earnings would have exceeded the contribu-
tion and benefit base, any overtime wages he should have received
would have no effect on his social security benefits.
Mr. Caldwell and his children became entitled to social security
beneﬁts.;n December 1960, and benefits were first paid for J anuarir
1962 (since Mr. Caldwell had stopped working) and up to January
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1972 when Mr. Caldwell died. One of his children is still receiving'
benefits on his earnings record and Mrs. Caldwell is now entitled to
benefits as a widow.

Through December 1973, approximately $31,500 in monthly bene-
fits had been paid to the Caldwell family. If Mr. Caldwell’s earnings
had been fully paid to him and credited to his social security earnings
record, he and his children would have received a total of approxi-
mately $38,500.00 in benefits through December 1973 (and additional
benefits since that time), or about $7,000 more than they actually
received.

Present law does not permit the Social Security Administration to
credit the amount of his earnings which were withheld and to pay
benefits based on these earnings %secause they were not actually paid
to him. Even if these earnings were now paid to Mr. Caldwell’s estate,
the{ could not be credited to his earnings record when they were ac-
tually earned because wages are generally creditable only when ac-
tually paid and earnings paid after the year of death are not covered
by social security.

ComprroLLER GENERAL OF THE UNITED STATES,
Washington, D.C., March 23,1973.
B-178033
Hon. Perer W. Ropivo, Jr.,
Chairman, Committee on the Judiciary,
House of Representatives. :

 Dear Mr. Cratrman: Your letter of February 15, 1973, requests our
views on H.R. 1357, a bill for the relief of the estate of James J.
Caldwell. »

The bill would authorize and direct the Secretary of the Treasury
to pay to the estate of James J. Caldwell of Menominee County, Wis-
consin, the sum of $35,673.18 in full settlement of all his claims against
the United States incident to the deduction of civil service retirement.
benefits from his salary ; the nondeduction therefrom of social security
contributions; and for overtime pay for services performed during his
employment at the Menominee Indian Mills, Menominee County, Wis-
(i*grﬁlsm, during the period from October 81, 1957, through March 25,

1. :

The question of the legality of Mr. Caldwell’s claim for $12,474.11,
representing the amount by which his salary was reduced during the
period May 5, 1958, through March 25, 1961, because of receipt of a
retirement annuity;, was the subject of our decision letter, B-168395,
January 28, 1970, to the Department of the Interior, copy herewith.
The facts as related in that decision are that Mr. Caldweiyl, Superin-
tendent of logging, GS-10, $6,725 per annum, employed at the Menomi-
nee Indian Mi%s, vetired effective 'Sctober 31, 1957, and was reemployed
the following day November 1, 1957, as a tribal employee to perform
the same duties. He received the same rate of pay and FICA deduections
were withheld from his pay until May 5, 1958,

Because of the peculiar circumstances involved in the termination of
Federal supervision over the Menominee Indians and the status of the
employees, a decision was made that employees who retire from regu-
lar Civil Service positions at the Menominee Indian Mills shall have a
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deduction made from their salary for the amount of their retirement if
they should be reemployed as a Mill’s employee.

In view of this decision Mr. Caldwell’s weekly pay was reduce@ by
the amount of his annuity effective May 5, 1958, and FICA deductions
were suspended on that date. No adjustments were made for the period
November 1, 1957, to May 5, 1958, i&r Caldwell was finally separated
March 25, 1961. Because of the above-mentioned decision Mr. Cald-
well claims a reimbursement of $12,474.11 ($82.61 per week for 151
weeks, May 5, 1958-March 25, 1961).

We held in the decision of January 23, 1970, that since Mr. Cald-
well was being paid from tribal funds we would not question the
determination that he was not a Federal employee after his retirement
and reemployment in 1957. However, we did express the opinion that
his pay on and after November 1, 1957, should not have been subject to
a reduction by the amount of his annuity. Further, we indicated that
sinee all funds standing to the eredit of the Menominee Indian Tribe in
the United States Treasury on April 30, 1966, had been released to the
tribal organization, the claim of Mr. Caldwell should have been sub-
mitted to that organization, namely, Menominee Enterprises, Inc.

We note that Mr. Caldwell also filed his claim in the Court of
Claims under its Number 208-70. By order of February 4, 1972, the
court concluded that Mr. Caldwell’s claim was barred by the statute of
limitations and dismissed the petition on the motion of the Govern-
ment. See 197 C. Cls. 1065 (1972). . .

Informally we understand that the tribal organization, Menominee
Enterprises, Inc. refuses to pay Mr. Caldwell’s claim since the organi-
zational officers feel the mistake was that of the Bureau of Indian
Affairs. Additionally, we understand that if his claim be allowed from
tribal funds it would very likely cause an economic hardship to the
tribal organization. In this connection see H.R. 14556, H.R. 14803, and
S. 3514, 92d Cong., 2d sess.

For the reason stated in our decision, cited above, we believe that
Mr, Caldwell’s claim does not result in an obligation ofthe Government

ayable from appropriated funds. However, since the error in with-

olding an amount equal to his civil service annuity from his salary
after May 5, 1958, was the result of 2 Bureau of Indian A ffairs decision,
and in view of the apparent economic situation of Menominee Enter-
prises, Inc., it may be that Congress would desire to provide equitable
relief.

Those parts of Mr. Caldwell’s claim pertaining to loss of social secur-
ity benefits and uncompensated overtime, although part of his case
before the Court of Claims, were not before us 3t the time of B-168395.
While the Bureau of Indian Affairs subsequently furnished to us cer-
tain information on those items, such information is insufficient for
this Office to base any recommendation concerning the validity of those
claims.

Sincerely yours,
Pavr G. Demering,
for the Comptroller General
o of the United States.
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94tH CONGRESS ' SENATE { REPORT
2d Session . No. 941025

FOR THE RELIEF OF THE ESTATE OF JAMES J.
CALDWELL

Jury 1 (legislative day JuNE 18), 1976.—Ordered to be printed

- Mr. MaTH1as, from the Committee on the J udiciary,r'
submitted the following - '~

REPORT

[To accompany H.R. 2943]

The Committes on the Judiciary, to which was referred the bill
(H.R. 2943) for the relief of the estate of James J. Caldwell, having
considered the same, reports favorably thereon, without amendment,
and recommends that the bill do pass. - s

PURPOSE

The purpose of the bill is to compensate the estate of James J.
Caldwell in the amount of $19,145.18 in settlement of the decedent’s
claims for civil service retirement benefits and social security benefits
not received as a result of erroneous action by the Bureau of Indian
Affairs in causing civil service retirement benefits to be deducted
from the salary of said James J. Caldwell and failing to have ap-
propriate contributions deducted - for social security retirement
purposes from the amount. S

STATEMENT .

The facts of the case as contained in the House report are as
follows:

~ On October 81, 1957, Mr, James J. Caldwell voluntarily -
retired on a civil service retirement annuity from his position
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48 a Federal employee of the Bureau of Indian Affairs at
the Menominee Indian Mills, Neopit, Wisconsin. On the
following day, November 1, 1957, he was rehired in the same

- job for the same pay. (This was permitted under the law

governing the relationship between the Federal Government
and the Menominee people.) Mr. Caldwell had stated that it
was his understanding that by taking this action he would
no longer be a Federal employee but an employee of the

Menominee Tribe, and therefore he would be covered by

“social security rather than the civil service retirement system

and thus would be able to earn soeial security protection
while receiving his full civil service annuity.

From November 1, 1957, until May 4, 1958, Mr. Caldwell
received his full salary. His earnings until May 4, 1958, were
reported for social security purposes. However, local officials
of the Bureau of Indian Affairs then determined that Mr.
Caldwell was a civil service annuitant reemployed by the
Federal Government and consequently, effective May 5, 1958,
the amount of Mr. Caldwell’s civil service annuity. {then $358
per month) was deducted, from his salary and his earnings
were no longer reported for social security purposes. In Octo-
ber 1959, the Bureau of Indian Affairs reversed its decision
and held that Mr. Caldwell was not a Federal employee, but
it appears that the amount of his civil service annuity con-
tinued to be deducted from his salary and his earnings con-
tinned to be treated as though not covered by social security.

The Civil Service Commission, on May 12, 1961, disallowed
" Mr. Caldwell’s application for a supplemental civil service
rétirement annuity based on his reemployment from Novem-
ber 1, 1957 to March 25, 1961,.on the basis that he was not a
Federal employee during this period.

In connection with Mr, Caldwell’s application for social
security retirement benefits in 1961, the Social Security Ad-
ministration madeé an investigation regarding the correct
amount of his earnings covére(f by social security, On May 1,
1962; the Burean of Indian Affairs advised the Social Secu-
- rity Administration that Mr, Caldwell’s services from Novem-

* ber 1, 1947 to March 25,1961, should have been covered under

- social security. The Social Security Administration then ob-
tained from Menominee Enterprises, Inc., a statement show-

ing the amount of covered earnings.

On the basis of this statement, earnings were credited to
Mr. Caldwell’s social security earnings record, and social secu-
rity benefits have been paid to Mr. Caldwell and his family
based on these earnings. ' ' ‘

.

~ The statement of earnings, however, furnished by Menomi- -

nee Enterprises, Inc., for the calendar quarters from Decem-
ber 1957, through March 1961, did not include .the amount of
Mr. Caldwell’s civil service annuity which had been errone-
ously withheld from his salary. If the amount equivalent to
his civil service annuity had not been incorrectly withheld
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from his salary, Mr. Caldwell’s actual earnings would have
been (after adjustment for the social security contribution
and benefit base) :
1958 4, 200 1960 .. , 800
1959 e $4, 800 1961 . $4%, 200
Since Mr. Caldwell’s earnings would have exceeded the
- contribution and benefit base, any overtime wages he should
have received would have no effeet on his social security
benefits.

Mr. Caldwell and his children became entitled to social
security benefits in December 1960, and benefits were first
paid for January 1962 (since Mr. Caldwell had stopped work-
ing) and up to January 1972 when Mr. Caldwell died. One of
his children is still receiving benefits on his earnings record
and Mrs. Caldwell is not entitled to benefits as a widow.

Through December 1973, approximately $31,500 in monthly
‘benefits had been paid to the Caldwell family. If Mr. Cald-
well’s earnings had been fully paid to him and credited to his
social security earning record, he and his children would have
received a total of approximately $38,500 in benefits through
December 1973 (and additional benefits since that time), or

“about $7,000 more than they actually received.
. Present law does not permit the Social Security Admin-
~ istration to credit the amount of his earnings which were
withheld and to pay benefits based on these earnings because
they were not actually paid to him. Even if these earnings
were now paid to Mr. Caldwell’s estate they could not
cerdited to his earnings record when they were actually earned
because wages are generally creditable only when actually
aid and earnings paid after the year of death are not covered
v social security. .

The Committee has considered this bill to compensate Mr.
Caldwell’s estate in the amount of $19,145.18. Because the
failure to make the appropriate deductions from Mr. Cald-
well’s income for social security retirement purposes and the
continued erroneous deductions for the civil service annuity
were attributable to the actions of the Bureau of Indian
Affairs, it is recommended that the bill be considered
favorably. :

H.R. 2943 was reported by the House Committee on the Judiciary
without amendment and was subsequently passed by the House of
Representatives on November 4, 1975, and referred to the Senate
Committee on the Judiciary on November 5, 1975.

The Committee is in agreement with the House findings, and, ac-
cordingly, recommends favorable consideration of H.R. 2943.

Attached hereto and made a part hereof are the reports of the
Departments of the Interior and of Health, Education, and Welfare
and the General Accounting Office. The Department of the Interior
indicated it would have no objection to an amended bill, and the
Department of Health, Education, and Welfare deferred to other
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agences in conneetion with the bill. However, in a letter subsequent
to their report, HEW informed the committee that passage of H.R.
2943 would not result in an overpayment to claimant. The Interior
Department report states that the annuity incorrectly withheld was
$12,474.11. The Department of Health, Education, andy Welfare stated
that the lost social security benefits were approximately $7,000. These
amounts added together and reduced by the amount of $328.93 repre-
senting contributions for social security which should have been with-
held, yield the amount stated in the bill, $19,145.18.

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., May 9, 1974,
Hon. Prrer W. Ropino, Jr., :
Chairman, Committee on the Judiciary, House of Representatives,
Washington, D.C, » :

Drag Mgr. Cramrman: This responds to your request for the views
of this Department on H.R. 1357, a bill “For the relief of the estate
of James J. Caldwell.”

We have no objection to enactment of this bill if amended as sug-
gested herein. .

H.R. 1357 would compensate the estate of James J. Caldwell in
the sum of $35,673.18 for inequities which occurred in payment of
compensation to him during the peried from May 5, 1958, through
March 25, 1961, during which time he was an employee of the Me-
nominee Indian Mills, Neopit, Wisconsin.

Mr. Caldwell—a Menominee Indian—was the Federally-employed
superintendent of logging (GS-10, at a salary of $6,725 per apnum)
at Menominee Indian Mills when he retired on October 31, 1957. He
was rehired on November 1, 1957, as a tribal employee performing the
same job. This situation arose out of the termination of the Federal
trust relationship with the Menominees and the tribe’s assumption of
previously Federal functions. The Bureau of Indian Affairs subse-
quently made the decision that persons, like Mr. Caldwell, who retired
from regular civil service positions at the Menominee Indian Mills
and were rehired by the tribe should have a deduction made from their
salary for the amount of their retirement annuity. The Bureau in-
structed the Menominees to this effect, and the Mznominees reduced
Mr. Caldwell’s weekly pay by the amount of his annuity effective
May 5, 1958. In addition, FICA deductions which had been made were
suspended. (No retroactive adjustments were made for the period
from November 1, 1957 to May 4, 1958.)

In October 1959, after reexamining its position, the BIA found that
Mzr. Caldwell should have been considered a tribal employee and there-
fore deductions should not have been made from his weekly pay in an
amount that equalled his retirement annuity. However, FICA dedue-
tions should have been made—and were not. During the period May 5,
1958, to March 25, 1961, a total of $12,474.11 ($82.61 per week for 151
weeks) was withheld from his salary—the same amount as though he
had been a reemployed annuitant in a Federal position. Therefore, the
exact amount that might be due Mr. Caldwell’s estate for the period
May 5, 1958, to March 25, 1961, would be the $12.474.11 withheld
minug the amount of FICA taxes that should have been withheld. We
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have no objection to the enactment of legislation that would allow the

estate to recover this adjusted amount. \

Mr. Caldwell raised questions with the BIA and the Civil Service
Commission beginning in June 1958 concerning the propriety of reduc-
ing his compensation%)y the amount of his annuity, but his attorneys
did not file a claim on his behalf (for the amount of $12,474.11) until
June 2, 1969. The BIA determined that he wag entitled to recover the
amount claimed and submitted a request to the Comptroller General
for a decision as to the legality of the claim and the propriety of
certifying a voucher for payment in favor of Mr. Caldweﬁ. ntil that
time no claim had been filed by Mr. Caldwell or his vepresentative
for overtime pay allegedly due.

The Comptroller General, in a decision B~168395 dated January 23,
1970, expressed the opinion that Mr. Caldwell’s weekly pay had been
erroneously reduced by the amount of his Civil Service annuity. How-
ever, since the operating expenses of the Menominee Indian Mills were

aid from tribal funds during the entire period pertaining to Mr.

aldwell’s claim, the Comptroller General held that such additional
pay as was due Mr. Caldwell was the obligation of the tribe. Thus, in
the opinion of the Comptroller General Mr. Caldwell’s ¢laim should
have been submitted to the tribal organization, Menominee Enter-
prises, Inc.,and not to the United States.

Subsequent to that decision Mr. Caldwell brought suit in the Court
of Claims (James J. Caldwell v. United States, Ct. Cl. No. 208-70)
demanding judgment in the amount of $12,202.68 on account of wrong-
ful salary deductions; $10,000 an account of past and future loss of
Social Security beneﬁts; and $14,550 on account of uncompensated
overtime; plus interest to date of payment. (The question of compen-
sation for overtime was raised for £ first time in this suit.) By de-
cision of February 4, 1972, the Court of Claims concluded that the
plaintiff’s petition was barred by the statute of limitations and dis-
missed the case. (Mr. Caldwell died on January 4, 1972). :

, We believe that the Bureau of Indian Affairs bears some responsi-
bility for the wrongful withholding of the annuity amounts from
Mr. (zaldwell’s salary and for that reason would not object to his
estate’s being awarded the adjusted sum for this matter as discussed
supra. However, we have no records which would either confirm or
deny Mr. Caldwell’s overtime claims and in any event are convinced
that not}img done by the BIA could have been responsible for Mr.
Caldwell’s alleged failure to be compensated for this time. Such
igﬁ;l;ﬁn \Zogld be nz%}lely tb(,j[e_ Menominees’ responsibility, Therefore, we

nd against awarding any m Jal ’
anzg:g overti%n?e ey g any money to Mr. Caldwell’s estate for
o any part of the amount claimed in the bill that might arise
from the loss of past or future Social Security benefits wegdefer to
theB I)epa,rt;mfexgl of Hea,lthl, Education, and Welfare. ’

,because of the unusual complexity of this case, involving two re-
tirement systems administered by d?ﬁ‘erent agenéies of thegGovern-
1{1}19111&, we recommend further that the bill be amended to have the
Comptroller General determine the exact amount due Mr. Caldwell’s
estate given all the facts as available from this Department, the De-
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partment of Health, Education, and ‘Welfare, and the Civil Service
Commission. . . thor
inall te that although it is possible that one or two 0
pefslgr?sn%}ewgrngvere in Mr. Cgldwell’s situation, we believe 1t very
i i t there are any. ) .
m'lrl}}iglb(r)%g: :;I% fffanagement any;i Budget has advised that there is ng
objection to the presentation of this report from the standpoint o
the Administration’s program.
Sincercly youss  JomnH.Kyi, |
Assistant Secretary of the Interior.

p————

NT AND WELFARE,
DEPAMM;:NT or Hesvurs, EDUCATION, 197,
Hon. Perer W. Ropixo, Jr., .
Chairman, Committee on the Judiciary,
House of Representatives, Washington, D.C.

Dear Mr. Cuamuan: This letter is in response to your requc;st% o)‘; ,
February 15, 1978, for a report on IL.R. 1357, a bill for the relief o
the estate of James J. Caldwell. - P
" The bill would provide for payment of $35,673.18 to the estate o
James J. Caldwell in full settlement of any claims Mr. Caldwell o§
His successors have against the United Stafes alleged to arise out {)}
the action of the Bureau of Indian Affairs in reducing his salary by
the amount of his Federal civil service retirement benefits (because
he was erroneously held to be a reemployed civil service annuitant),
in failing to deduct appropriate social security contributions fromf
his successors have against the United States alleged to arise out ?7
employed at the Menominee Indian Mills from October 31, 1957,
through March 25, 1961. 4

While the bill does not stipulate how the amount of the propose
settlement was arrived at, Mr. Charles A. Hobbs, the attorney repre-
senting the Caldwell estate, hag stated in a written analysis of the
claim that, of the $35,673.18 claimed as settlement, $8,970.50 represents.
the amount of additional social securit%;_beneﬁt.s Mr. Caldwell and his
dependents would have received had his earnings been correctly re-

orted for social security purposes from October 31, 1957, through
iiarch 95, 1961. Our comments are directed to that part of the claim.

From the facts available to us (stated in the enclosed memorandum
prepared by the Social Security Administration) it appears that Mr.
Caldwell was not a Federal employee from November 1, 1957, to March
25, 1961. In that event, his earnings should have been treated as earn-
ings covered under social security. . ;

%&scexplained in the enclosed ?nemoragndum, if Mr Cald:well’s earn-
ings had not been reduced by the amount of his civil service annwty,
and if the unreduced earnings had been reported for social security

urposes, he and his dependents would have been entitled to additional

nefits of approximately $7000 through December 1973, additional
child’s and widow’s benefits since that time, and possible benefits in the
future. This is exclusive of $328.98 in employee contributions which
Mr. Caldwell would have paid during the period in question.

8.R. 1025

As to the desirability of the bill, we defer to the ether agencies

concerned ginee the bill would have no effect on the social security
program. -

.

e are advised by the Office of Management and Budget that there
is no objection to the presentation:of this report from the standpoint of
the Administration’s program. :

Sincerely, '

rom——— Bt e,

- Aecting Secw;tary.

MEMORARNDUM TO ACCOMPANY THE REPORT 'OF THE DEPARTMENT OF
HEALTH, EDUCATION, AND WELFARE ON H.R. 1347

On October 31, 1957, Mr. James J. Caldwell voluntarily retired on a
civil service retirement annuity from his position as a Federal em-
ployee of the Bureau of Indian Affairs at the Menominee Indian Mills,
Neopit, Wisconsin. On the following day, November 1, 1957, he was
required in the same job for the same pay. (This was permitted under
the law governing the relationship between the Federal Government
and the Menominee people.) Mr. Caldwell had stated that it was his
understanding that by taking this action he would no longer be a Fed-
eral employee but an employee of the Menominee Tribe, and therefore
‘he would be eovered by social secur;‘itgr‘ rather than the civil service re-
tirement system and thus would be able to earn social security protec-
tion while receiving his full civil service annuity. = - :

From November 1, 1957, until May 4, 1958, Mr. Caldwell received

his full salary. His earnings until May 4, 1958, were reported for so-
cial security purposes. However, local officials of the Bureau of In-
dian Affairs then determined that Mr. Caldwell was a civil service an-
nuitant reemployed by the Federal Government and consequently, ef-
fective May 5, 1958, the amount of Mr. Caldwell’s civil service annuity
(then $358 per month) was deducted from his salary and his earnings
were no longer reported for social security gurposes. In October 1959,
the Bureau of Indian Affairs reversed its decision and held that Mr.
Caldwell was not 4 Federal employee, but it appears that the amount
of his civil service annuity continued to be deducted from his salary
and his earnings continued to be treated as though not covered by so-
cial security. ,

The Civil Service Commission, on May 12, 1961, disallowed Mr.
Caldwell’s application for a supplemental civil service retirement an-
nuity based on his reemployment from November 1, 1957, to March 25,
196},don the basis that he was not a Federal employee during this
period. © DR :

In connection with Mr. Caldwell’s application for social security
retirement benefits in 1961, the Social Security Administration made
an investigation, regarding the correct amount of his earnings covered
by social security.'én May 1, 1962, the Bureaun of Indian fﬂ‘aim ad-
vised the Social Security Administration that Mr. Caldwell’s services
from November 1, 1957, to March 25, 1961, should have been covered
under social security. The Social Security Administration then ob-

S.R. 1025



8

tained from Menominee Enterprises, Inc., a statement showing that
the following covered earnings were paid to Mr. Caldwell:

Calendar quarter Covered earnings Calendar quarter Covered ecg;;i:g;l
b g 1 11y GUURRE S—. $9381. 10 September 1860 v vmeeeeam

gda;‘?ia 3.‘:958 -1, 681, 16 Deeember 1859 : éﬁ% ig
June 1958 1,102. 89 March 1960 686' prd
September 1958 e 607.28 June 1960 724:80
December 1988 cvvmmameem e 761, 94 September 1960 ammmn v
March 1959, e 584. 52 December 19680 e 28. o
June 1959 . . 627. 14 March 1961 T28.

On the basis of this statement, earnings in the above amounts were
credited to Mr, Caldwell’s social sécurity earnings record, and social
security benefits have been paid to Mr. Caldwell and his family based

these earnings. . g .
OnThe above sﬁagtemeﬁt of earnings, however, furnished by Menominee
Enterprises, Inc., for the calendar guarters;fyom December 1957, did
not include. the amount of Mr. Caldwell’s civil service annuity which
had been erroneously withheld from his salary. If the amount equiva-
lent to his civil service annuity had not been incorrectly withheld
from his salary, Mr. Caldwell’s actual earnings would have be%n
(after adjustment for the social security contribution and benefit
base) : o ‘ o 500

, 200 1 s
=" e 13
ince Mr. Caldwell’s earnings would have exceeded the contribu-
tio%x and benefit base, any ove%?:ime ‘wages he should have received
would have no effect on his social security benefits. )

Mr. Caldwell and his children became entitled to social security
benefits in December 1960, and benefits were first paid for January
1962 (since Mr. Caldwell had stopped working) and up to January
1972 when Mr. Caldwell died. One of his children is still receiving
benefits on his earnings record and Mrs. Caldwell is now entitled to
benefits as a widow. ‘ R ) ,

Through December 1973, approximately $31,500 in monthly bene-

fits had been paid to the Caldwell family. If Mr. Caldwell’s earnings
had been fully paid to him and credited to his social security earnings
record, he andphis children would have received a total of approxi-
mately $38,500.00 in benefits through December 1973 (and ad tional
benefits since that time), or about $7,000 more than they actually
re%;zzgnt law does not permit the Social Security Administration to
credit the amount of his egrninis which were withheld and to pay
benefits based on these earnings because they were not actua}ly paid
to0 him. Even if these earnings were not paid to Mr. Caldwell’s estate,
they could not be credited to his earnings record when they were ac-
tually earned because wages are generally creditable only when ac-
tually paid and earnings paid after,tl;e year of death are not covered

by social security. - o
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Comprrorrer GENERAL OF THE UNrrEp STATES,
oo . Washkington, D.C., March 93,1973. '
B-178033 s S S ’ S
Hon. Perer W. Ropino, Jr., o
Chairman, Committee on the Judiciary,
House of Representatives. ' ‘

Drar Mr. Caarrman: Your letter of February 15, 1973, requests our
views on H.R. 1357, a bill for the relief of the state of James J.
‘Caldwell, - '

The bill would authorize and direct the Secretary of the Treasury
to pay to the estate of James J. Caldwell of Menominee County, Wis-
.consin, the sum of $38,673.18 in full settlement of all his claims against
the United States incident to the deduction of civil service retirement
benefits from his salary; the nondeduction therefrom of social security
contributions; and for overtime pay for services performed during
his employment at the Menominee Indian Mills, Menominee County,
;?glsfgglsin, during the period from October 31, 1957, through March

, . « , : ,

The question of the legality of Mr. Caldwell’s claim for $12,474.11,
representing the amount by which his salary was reduced during the
period May 5, 1958, through March 25, 1961, because of receipt of a
retirement annuity, was the subject of our decision letter, B~168393,
January 23, 1970, to the Department of the Interior, copy herewith.
The facts as related in that decision are that Mr. Caldwef, Superin-
tendent of lﬁ%ging, (GS-10, $6,725 per annum, émployed at the Menomi-
nee Indian Mills, retired effective October 31, 195?, and was reemployed
the following day November 1, 1957, as a tribal employee to perform
the same duties. He received the same rate of pay and FICA deductions
were withheld from his pay until May 5, 1958.

Because of the peculiar circumstances involved in the termination
of Federal supervision over the Menominee Indians and the status of
the employees, a decision was made that employees who retire from
regular Civil Service positions at the Menominee Indian Mills shall
have a deduction made from their salary for the amount of their
retirement if they should be reemployed as a Mill’s employee.

In view of this decision Mr. Caldwell’s weekly pay was reduced by
the amount of his annuity effective May 5, 1958, and FICA deductions
were suspended on that date, No adjustments were made for the period
November 1, 1957, to May 5, 1958. Mr. Caldwell was finally separated
March 25, 1961. Because of the above-mentioned decision Mr. Cald-

well claims a reimbursement of $12,474.11 ($82.61 per week for 151
weeks, May 5, 1958-March 25,1961),

We held in the decision of January 23, 1970, that since Mr. Cald-
well was being paid from tribal funds we would not question the
determination that he was not a Federal employee after his retirement
and reemployment in 1957. However, we did express the opinion that
his pay on and after November 1, 1957, should not have been subject to
a reduction by the amount of his annuity, Further, we indicated that
since all funds standing to the credit of the Menominee Indian Tribe in
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the United States Treasury on April 30, 1966, had been released to the
tribal orgsnizetion, ths claim of Mt. Caldwell should have been sub-
mitted to that organization, namely, Menominee Enterprises, Inc.

We note that Mr. Caldwell also filed his claim in the Court of
Claims under its Number 208-70. By order of February 4, 1972, the
court concluded that Mr. Caldwell’s claim was barred by the statute of
limitions and dismissed the petition on the motion of the Govern-
ment, See 197 C. Cls. 1065 (1972). ; L '

Informally we understand that the tribal organization, Menominee
Enterprises, Inc. refuses to pay Mr. Caldwell’s claim since the organi-
zational officers feel the mistake was that of the Bureau of Indian
Affairs. Additionally, we understand that if his ¢laim be allowed from
tribal funds it would very likely cause an economic hardship to the
tribal organization. In this connection see HL.R. 14556, H.R. 14803, and
S. 8514, 92d Cong., 2d sess. o L o

For the reason stated in our detision, cited above, we believe that
Mr. Caldwell’s claim does not result in an obligation of the Government

a{able from appropriated funds. However, since the error in with-

olding an amount equal to his civil service annuity from his salary
after May 5, 1958, was the result of a Burean of Ingian Affairs deci-
sion, and in view of the apparent economic situation of Menominee
Enter%rises, Inc., it may ge. that Congress would desire to provide
equitable relief. o ‘ :

Those parts of Mr. Caldwell’s claim rg;}rtaining to loss of social secu-
rity benefits and uncompensated overtime, although part of his case
before the Court of Claims, were not before us at the time of B-1688395.
While the Bureau of Indian Affairs subsequently furnished to us cer-
tain information on those items, such information is insufficient for
t%xi§ Office to base any recommendation eoncerning the validity of those
claimms. ) o ’

Sincerely yours, ‘ o .
o - Paor G. Demsurrne,
- forthe Comptroller General
of the United States.

‘-
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H. R. 2943

Rinetp-fourth Congress of the Mnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January,
one thousand nine hundred and seventy-six

An Act

For the relief of the estate of James J. Caldwell.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the Secretary
of the Treasury is authorized and directed to pay, out of any money in
the Treasury not otherwise appropriated, to the estate of James J.
Caldwell, of Menominee County, Wisconsin, the sum of $19,145.18, in
full settlement of all claims against the United States of the said
James J. Caldwell, or hig successors, arising out of the erroneous action
of the Bureau of Indian Affairs in deducting civil service retirement
benefits from the salary of the said James J. Caldwell and failing to
deduct appropriate contributions for social security retirement pur-
poses from such salary while he was employed at the Menominee
Indian Mills, Menominee County, Wisconsin, during the period from
October 81, 1957, through March 25, 1961.

SEc. 2. No part of the amount appropriated in this Act in excess of
10 per centum thereof shall be paid or delivered to any agent or attor-
ney on account of services rendered in connection with this claim, and
the same shall be unlawful, any contract to the contrary notwithstand-
ing. Any person violating the provisions of this section shall be deemed
guilty of a misdemeanor and upon conviction thereof shall be fined in
an amount not in excess of $1,000.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.





