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THE WHITE HOUSE ACTION

WASHINGTON Last Day: August 4
August 2, 1976

MEMORANDUM FOR THE PRESJ{DENT

FROM: JIM CANN

SUBJECT: S. 2054 - Communications Act
Amendments

Attached for your consideration is S. 2054, sponsored by
Senators Magnuson and Pearson.

The enrolled bill would increase from 30 to 90 days the
filing notice for tariff changes required by the Federal
Communications Commission; would increase from 3 to 5 months
the period during which the FCC can suspend tariff changes;
and would allow the FCC to approve part of a tariff filing
and to allow temporary rate changes pending a final decision.

Additional discussion is provided in OMB's enrolled bill
report at Tab A.

OMB, Max Friedersdorf, Counsel's Office (Lazarus) and I
recommend approval of the enrolled bill.

RECOMMENDATION

That you sign S. 2054 at Tab B.



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

JUL 29 976

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill S. 2054 - Communications Act Amendments

Sponsor - Sen. Magnuson (D) Washington and Sen. Pearson (R)
Kansas

Last Day for Action

August 4, 1976 - Wednesday

Purgose

To increase from 30 to 90 days the filing notice for tariff
changes required by the Federal Communications Commission (FCC);
to increase from 3 to 5 months the period during which the FCC
can suspend tariff changes; and to allow the FCC to approve
partial and temporary changes.

Agency Recommendations

Office of Management and Budget Approval
Federal Communications Commission Approval
Office of Telecommunications Policy Approval
Department of Health, Education

and Welfare (OCA) Approval
Department of Defense Approval
General Services Administration Approval
Department of Justice Approval
Department of Commerce No objection
Discussion

S. 2054 would amend Sections 203 and 204 of the Communications
Act of 1934 relating to tariff changes by organizations subject
to regulation by the Federal Communications Commission (FCC).



The Act now requires that tariff changes must be filed with the
FCC 30 days prior to their proposed effective date. With the
increasing complexity of tariff filings and administrative pro-
cedures designed to ensure equity to the carriers and their
users, the FCC has found this amount of time to be inadequate
to determine whether the filings should be challenged and
suspended. The FCC has acted administratively to increase the
notice period for proposed rate increases to 60 days, and has
been upheld in its action by the courts. Nevertheless, the
Commission believes that statutorily increasing the notice
period would be preferable and would forestall more court
challenges. S. 2054 would extend the notice period regquired
before a tariff may be changed from 30 to 90 days. The FCC does
not expect to use the full 90 days in most cases. The enrolled
bill would allow the FCC to modify the 90-day requirement. to
shorten it, but not to lengthen it.

Under existing law, the FCC may suspend implementation of a
tariff filing for up to three months, in order to allow time for
an investigation and hearing on the merits of the proposed rate
change. Rate changes which are not decided within that time
period go into effect. However, the FCC can order that records
be kept of all revenues received in the case of rate increases

on current services and can order refunds with interest to the
user if the filing is later disapproved in whole or in part.

S. 2054 would extend the suspension period from three to five
months. It would also extend accounting and refund procedures,
now applicable only to rate increases on current services, to
cover rate filings on new services. FCC had requested that

the suspension period be increased to nine months. However, the
Office of Telecommunications Policy, speaking for the Administra-
tion, opposed a nine-month period in a letter to the Senate
Commerce Committee, but agreed to the five-month period contained
in the enrolled bill.

Finally, S. 2054 would allow the FCC to approve part of a tariff
filing and to allow temporary rate changes pending a final
decision. Currently, entire tariff filings are often suspended
while one controversial section is investigated. The enrolled
bill would authorize the FCC to separate out the questionable
aspects of a filing and allow the remainder of the filing to go
into effect without a hearing.

“
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The changes made by the bill represent an equitable balance
between the interests of the rate~paying consumer and the
carrier. Rate changes are based on past cost data of the
company, and are not prospective.  Carriers are often denied
needed revenues for an extended period of time while their
filings are investigated. Sufficient time must be provided,
however, to consider the merits of the rate proposal and to
allow consumers to comment on the proposed changes. Although
consumers would receive a refund in the case of an unjustified
increase that goes into effect, the accounting and refund pro-
cedures are cumbersome and expensive, and their cost eventually
is passed along to the consumer. The 90 day notice period and
5 month suspension period that would be provided by this bill
will, in our view, satisfy the legitimate concerns of both

the consumer and the carrier, without conflicting with your
initiatives in regulatory reform. 1In addition, the provisions
for partial and temporary rate change approvals will go a long
way towards removing the undesirable effects of regulatory delay
on communications carriers.

. <Ix

ssistant Director £
Legislative Reference

Enclosures



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

JUL 271976

IN REPLY REFER TO:

3200

Mr. James M. Frey

Assistant Director for
Legislative Reference

Office of Management § Budget

Washington, D.C. 20503

Dear Mr. Frey:

This letter is in response to your July 22 request for the Commission's
views and recommendations on enrolled bill S. 2054. This bill was
recommended to the 94th Congress as part of the Commission's legislative
program because our authority to process tariffs filed by communications
common carriers is no longer adequate to the task. The existing law on
this subject was drafted in an era when communications media were far less
complex and the Commission's hearing docket was considerably lighter.
The enormity and complexity of current tariff filings warrant such
amendments to the Communications Act to confer upon the Commission
additional authority to respond effectively to the demands currently
placed upon us by the public and the industries which we regulate.

S. 2054 amends sections 203 and 204 of the Communications Act of 1934,
to extend from 30 to 90 days the period of notice required before a
tariff may be changed; extends from three months to five months the
period for which the Commission may suspend new or revised tariff
schedules; and authorizes the Commission, based upon a preliminary
written proceeding, to grant or suspend a tariff in whole or in part
pending hearing and decision on the lawfulness thereof or to grant
temporary authorization of a tariff filing.

Section 203(b) of the Communications Act presently provides that no
change shall be made in the tariff charges, classifications, regula-
tions or practices which have been filed with the Commission except
after thirty days notice to the Commission and the public. The Commis-
sion has found that this period is inadequate to effectively review a
tariff filing. The thirty day notice period together with the due
process requirements of the Commission's rules has left the Commission
with only four to six days including weekends and holidays to review
the tariff, the contentions of the various parties, and to reach a
decision on whether or not to suspend the tariff. This amount of time
is patently inadequate. While we do not intend to use the maximum



ninety day period except where necessary, some of this additional time
could be used to conduct a preliminary paper proceeding during which
we would determine whether a tariff change could be authorized tem-
porarily and/or partially without a formal hearing.

Section 204 of the Communications Act provides that the Commission may,
upon complaint or upon its own initiative, designate a tariff filing for
hearing concerning its lawfulness, and, pending such a hearing, suspend
the operation of the tariff for a period of not longer than three months
beyond the time when it would otherwise go into effect. If the hearing
process is incomplete at the end of the suspension period, the tariff
becomes effective. Where an increased rate is at issue, the Commission
may require a carrier to account for all funds received under the increase
following the suspension period, and may order refunds with interest as
may be appropriate upon conclusion of the hearing.

S. 2054, recognizing the difficulties of the present time constraints,
extends the three month period of suspension to five months. A brief
recital of present procedures will show the need for this additional
time. Initially, the Administrative Procedure Act (APA) requires that
we give reasonable notice (generally interpreted as thirty days) of
the time and place for hearing. We then must schedule a prehearing
conference among the parties to establish procedures for the hearing
and resolve uncertainties as to its scope or purpose. Then we conduct
the hearing, which generally consists of several rounds of written
and/or oral testimony and cross-examination. Following the hearing,
we afford the parties twenty days to file Proposed Findings of Fact
and Conclusions (which is inadequate and usually must be extended).
The APA then requires us to provide thirty days for the filing of
exceptions to the initial decision (which is often extended at the
request of the parties). When the amount of time required to hold

the hearing itself and to prepare the initial and final decisions is
considered, it is apparent that it is impossible to conclude the process
within the present three month suspension period.

Finally, S. 2054 would adopt for the FCC a recommendation of the Admini-
strative Conference of the United States that regulatory agencies seek
statutory authority to allow temporary or partial rate increases.
Current section 204 authorizes the Commission only to suspend a tariff
filing in full or to implement it in full. The Commission does not have
general authority, under present law, to separate questionable from
clearly justified aspects of a filing, suspend the former and implement
the latter. Furthermore, the Commission does not now have the authority
to implement a tariff change temporarily. Consequently, clearly
justified changes often must await completion of a hearing on question-

able elements of a tariff and unnecessary regulatory lag may result.



S. 2054 confers upon us the flexibility necessary to respond to these
circumstances equitably and expeditiously with benefits to both carriers
and consumers. It will authorize us to determine whether a tariff filing
should become effective or be suspended in whole or in part pending hear-
ing. It will also enable us to conduct a preliminary paper proceeding
during which we can elect to allow partial tariff changes to go into
effect finally, or temporary changes to become effective subject to
further orders of the Commission. Partial authorizations could provide
carriers with additional revenue, where warranted, without awaiting the
outcome of the hearing process. An accounting order could be issued in
connection with a temporary tariff change involving a new or increased
charge.

We believe that S. 2054 will result in an overall acceleration of the
administrative process and a reduction in unnecessary regulatory lag.
We urge that the President sign it into law.

Sincerely,

TR E}"\P—-&

Richard E. Wiley
Chairman



OFFICE OF TELECOMMUNICATIONS POLICY

EXECUTIVE OFFICE OF THE PRESIDENT
WASHINGTON, D.C. 20504

DIRECTOR
July 23, 1976

MEMORANDUM FOR

ASSISTANT DIRECTOR FOR LEGISLATIVE REFERENCE
OFFICE OF MANAGEMENT AND BUDGET

ATTENTION: Ms. Ramsey
2 /1A¢a¢f—\ﬂ

Subject: S. 2054, an enrolled bill to agéknd sections
203 and 204 of the Communications Act of
1934, as amended

From: Thomas J. Houser

You have asked for our views and recommendations on the
above referenced bill. This bill would:

(1) extend from thirty days to ninety days the
period of notice required before a tariff
may be changed;

(2) extend from three months to five months
the period during which the Federal
Communications Commission may suspend
new or revised tariff schedules; and

(3) authorize the Commission to conduct
preliminary written proceedings to
determine whether a tariff filing
should become effective in whole or
in part pending a hearing and decision
on the lawfulness thereof, or whether
temporary authorization of a tariff
filing should be permitted.

SUSPENSION OF NOTICE PERIOD

In the past, the Commission has found that the thirty day
notice period was insufficient in cases involving tariff
increases. Such filings generally draw considerable
opposition, and the Commission was unable within the
thirty day period to review the tariff filing, together
with the contentions of parties opposing it, and to
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reach a decision on whether or not to suspend it

and order a hearing. The Commission therefore modi-
fied its rules to reguire that all tariffs involving
increased rates be filed on sixty days notice. 17 CFR
§ 61.58 (1973). This modification was challenged
shortly after its adoption on the sole ground that
it was beyond the Commission's statutory authority.
Upon appeal, the court upheld the Commission

noting that the authority to "modify" included

the power to lengthen as well as shorten the notice
period. AT&T v. FCC, 503 F.2d 612 (24 Cir. 1974).

The proposed legislation would extend the notice period
to ninety days for all tariff changes. The Commission
notes in its Explanation of Proposed Amendments intro-
duced with the bill (121 Cong. Rec. 11965, daily ed.
July 8, 1975) that such an extension is "particularly
necessary to facilitate effective utilization of the
Commission's power to authorize temporary or partial
tariff changes.”

We agree. The proposed authority to grant partial or
temporary rate changes pending a full inquiry by the
Commission is a necessary and appropriate measure,

and the Commission will need additional time to

make the requisite determinations prior to authorizing
a temporary or partial change. And, given the previous
challenge to the Commission's prior exercise of its
authority to modify the notice period, it is advisable,
on the balance, to obtain an explicit statutory change
and thereby avoid protracted litigation.

SUSPENSION PERIOD

The Communications Act provides generally that tariff
changes go into effect automatically at the end of the
requisite notice period unless the Commission takes
affirmative action to the contrary. Section 204 of the
Act authorizes the Commission to designate a tariff
filing for hearing and, pending completion of such
hearing, to suspend the operation of the tariff for

a period not longer than three months beyond the time
when it would otherwise take effect. If the hearing
process is not completed by the expiration of the
suspension period, the tariff automatically takes effect,
and, in the case of an increase in rates, the Commission
may require a carrier to account for all funds

received pursuant to the new tariff. Upon completion

of the hearing, the Commission may order refunds with
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interest if the tariff, or a portion thereof, is
found to be unlawful. ,

The statutory limit on the duration of a tariff suspension
represents a congressional recognition of the economic
harm to carriers resulting from lost revenues during

the time it takes a regulatory agency to decide the
lawfulness of a tariff change. This principle has been
recognized by the courts on numerous occasions,

United Gas Pipeline Co. v. Memphis Gas Division,
358 U.S. 103 519355. American Telephone and Telegraph
Co. v. FCC, 487 F.24 864 (24 Cir. 1973).

The Congress has also recognized, however, that when a

new tariff goes into effect prior to a determination of its
lawfulness, ratepayers should be made whole if the tariff
is ultimately found unlawful. United States v. 5.C.R.A.P.,
412 U.S. 669 (1973)

The Act is thus an attempt to balance the interests between
ratepayers and carriers with regard to tariff increases.

We are sympathetic with this legislative proposal to
lengthen the suspension period so as to reduce the amount
of time during which ratepayers might be deprived of

the use of their money. But we are mindful that the
proposal would also increase the amount of time during
which carriers would be precluded from receiving increased
revenues under new rates, and it was our belief that the
proposed suspension period of nine months was inappro-
priately long and productive of "regulatory lag,” i.e.,

the delay between the time when increased costs occur

and the time when they can be reflected in higher tariffs.
This lag can be significant, particularly in an
inflationary period. If a carrier is prohibited for

an extended period of time from instituting tariff
increases to cover rising costs, its ability to

attract capital, whether debt or equity, could be impaired,
with a conseguent and adverse impact on the provision

of adequate service to its customers.

For these reasons, OTP recommended that the proposed
statutory suspension period be reduced to some shorter
period consistent with the Administration's recent
proposal to reform state regulatory processes by
imposing a maximum limit of five months for rate

and service proceedings. See White House PFact Sheet,

p. 39, January 15, 1975. This recommendation has now
been incorporated in the present version of S. 2054,

and accordingly, we have no objection to this provision.

prs
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PARTIAL AND TEMPORARY RATE INCREASES

The proposed legislation would also amend § 204 to
permit the Commission to authorize temporary or partial
tariff changes. This change is generally consistent
with the 1972 recommendation of the Administrative
Conference that requlatory statutes should be amended,
to the extent that existing authority is lacking, to
authorize temporary and partial rate increases.

We believe that statutory authority to grant partial
increases, as an adjunct to authority to suspend a
proposed increase in full or allow it to go into effect
without suspension, would mitigate somewhat the adverse
effects of "regulatory lag" on carriers. Such authority
is particularly appropriate given that, in many cases,
an ultimate determination of the unlawfulness of a
tariff increase goes to only part of the increase,
rather than the entire tariff change.

In view of the above, the Office of Telecommunications
Policy recommends that S. 2054 be signed by the President.



DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE
OFFICE OF THE SECRETARY
OFFICE OF CONSUMER AFFAIRS
WASHINGTON, D.C. 20201

July 23, 1976

MEMORANDUM

TO: James M, Frey
Assistant Director
for Legislative Reference
Office of Managemgnt & Buydget
/

FROM: Robert Steeves
- General Counsel .
Office of Consumer Affairs

SUBJECT: S. 2054, "Communications Act of 1934"

The Office of Consumer Affairs strongly supports
Enrolled Bill S. 2054 and recommends that the President
sign the measure.

S. 2054 amends Sections 203 and 204 of the Communica-
tions Act of 1934 which have particular application for
the time permitted for consumers and others to comment
upon tariff filing proposals before the Federal Commun-
ications Commission (FCC).

Section 1 of the bill extends from 30 days to 90 days
the period of advance public notice 6f proposed changes
in FCC filed and published charges, classifications,
regulations, or practices. The 90-day notice period
may not be extended or enlarged. We believe that this
provision is an important improvement which will give
interested parties an assured and better opportunity
to analyze and formulate meaningful comments on the
often complex and voluminous tariff filings at FCC with
significant impact on consumer services and expenditureés.

Section Z of the bill extends from 3 months to 5
months the period during which the FCC may suspend new
or revised tariff schedules. We support this provision
as being reasonable from the viewpoint of the government,
the industry being regulated, and the consumers. Without
the extension, a tariff filing becomes effective upon the
expiration of a 3-month period, though the FCC might
later find that all or part of the tariff should be
disallowed. And while the FCC can and does enter



James M. Frey
Page 2

accounting orders so that any amounts charged under the
tariff subsequently not allowed may be refunded, the
procedure is cumbersome and expensive for consumers and
carriers. '

Similarly, we favor those provisions of Section 2
which grant FCC authority to permit a tariff filing to
become effective on a piece-meal basis. Tariff filings
may entail many hundreds of pages of supporting docu-
mentation involving many carrier services. For those
portions of the filing which are not controverted, nor
actually in dispute, the provisions of Section 2 (b)
permit FCC to authorize part of tariff to become
effective and, if necessary, limit the authorization to
a temporary status pending further orders. - The partial
and temporary authorizations require affected and interested
parties be given an opportunity to comment on whether such
action is just, fair, and reasonable, thus providing proper
safeguards for the public interest.

We recognize that carriers filing tariffs have
to be considered as well. Justified tariff changes too
long delayed are not appropriate nor in the public
interest. It appears, however, that with the definitive
guidelines established by S. 2054, the regulatory lag
period for non-controversial or clearly justified
portions of tariff filings would be substantially reduced.
We would expect that the areas on controversy in most
tariff filings could be reduced in scope and with the
concentrated efforts of all interested parties focused
upon a more limited range, we anticipate the regulatory
decision process would be expedited.



DEPARTMENT OF THE ARMY

WASHINGTON, D.C. 20310

26 July 1976

Honorable James T. Lynn
Director, Office of Management and Budget
Washington, D. C, 20503

Dear Mr. Lynn:

The Secretary of Defense has delegated responsibility to the
Department of the Army for reporting the views of the Department
of Defense on enrolled enactment S.2054, 94th Congress, '"To Amend
Sections 203 and 204 of the Communications Act of 1934."

The Department of the Army, on behalf of the Department of Defense,
recommends approval of the enrolled enactment.

This act provides for extension from 30 to 90 days of the period

of notice required before a tariff may be changed and extension of
the period for which the Federal Communications Commission (FCC) may
suspend new or revised tariff schedules from three to five months.

The enactment of this measure is recommended because under the

present section 204, the communications customer (for example, the
Department of Defense) upon the expiration of the three-month
suspension period is required to pay, pending completion of FCC review,
any filed rate increases not specifically disapproved by the FCC.
Thereafter, if the FCC determines that the rate increase is not just
and reasonable (that is, unlawful) the communications carrier (for
example, American Telephone and Telegraph) is required to make adjust-
ments to its rate and to provide refunds to the customer. The customer,
however, is never compensated for the use of his funds by the carrier
during this extensive period of review by the Commission.

This problem is largely the result of the relatively long period of
time needed by the FCC to review a tariff filing and render a decision
thereon. Upon expiration of the statutory suspension period, a tariff
filing becomes effective subject to an accounting order, but the
communications carrier then receives payment for the increased rates,
while the customer must await final disposition of the case to recover
any rates paid and subsequently found to be excessive,.



The proposal to extend the suspension period to five months, while not
as desirable as the nine month proposal contained in the original ver-
sion of S. 2054 will nonetheless help alleviate the problems specified
above, Thus, the Department of the Army, on behalf of the Department of
Defense, supports amendments to the Communications Act of 1934 contained
in the enrolled enactment.

The fiscal effects of this legislation are not known to the Department
of Defense.

This report has been coordinated within the Department of Defense in
accordance with procedures prescribed by the Secretary of Defense.

Sincerely,

n Greiner
Acting Assistant Secretary of the Army
(Installations and Logistics)



UNITED STATES OF AMERICA
GENERAL SERVICES ADMINISTRATION

WASHINGTON, DC 20405

July 26, 1976

Honorable James T. Lynn

Director, Office of

Management and Budget

Washington, D.C. 20503

Dear Mr. Lynn:

By letter of July 22, 1976, you requested the views of the General
Services Administration (GSA) on enrolled bill S. 2054, "To amend

| section 203 and 204 of the Communication Act of 1934."

GSA supports enactment of the enrolled bill.

Sincerely,
, f‘7
k " 6//% /
k Eckerd
dministrator

Keep Freedom in Your Future With U.S. Savings Bonds



ASSISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

Bepartment of Fustice
Washington, B.C. 20530

July 29, 1976

Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D. C. 20503

Dear Mr. Lynn:

In compliance with your request, I have examined a
facsimile of the enrolled bill S, 2054, a bill "To amend
section 203 and 204 of the Communication Act of 1934."

If signed into law this enactment would amend sections
203 and 204 of the 1934 Communications Act (47 U.S.C. 203,
204 (1970)). It would extend to 90 days the present 30 day
prefiling notice requirement in the Act respecting most
tariff changes proposed by communications common carriers.
The Federal Communications Commission would be empowered
to suspend the effectiveness of proposed tariff changes for
not to exceed 5 months. At present, the FCC can only suspend
for a maximum of 90 days, Additionally, the FCC would be
permitted under this bill to suspend or reject proposed
tariffs in part; existing law generally allows the Commission
only to suspend or reject tariffs in their entirety.

S. 2054 is a modified version of legislation proposed
by the FCC. It differs chiefly in that it provides for
suspension for 5 months rather than the 9 months the Commis-
sion initially favored. The Department's comments to the
Office of Management and Budget on the FCC's draft bill
acknowledged that common carrier rate matters are typically
complex. While we deferred to the FCC's judgment, we pointed
out the undesirable potential a 9 month period posed in terms
of increased regulatory delay.

Subsequently, the Office of Telecommunications Policy
and the House Communications Subcommittee questioned the need
for a 9 month suspension period, which the industry also
strongly opposed. As a consequence, the FCC agreed to the
reduced 5 month period now specified in this bill.
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It is evident that the 90 days now specified in the Act
is not conducive to any effective rate regulation. A carrier
is free to propose tariffs that the Commission may find to
be unlawful but which nonetheless will be effective after a
modest, 90 day delay. As was recently pointed out, the
result often is that the public is required to pay rates that
the FCC has found to be unlawful for the period, frequently
many months or years, between expiration of the initial sus-
pension period and conclusion of the Commission's proceedings.
See AT&T (WATS Charges), FCC Docket 19989, Mimeo 65656 of
May 27, 1976, Commissioner Washburn, concurring.

S. 2054 would appear to be a reasonable compromise between
the .legitimate needs of a regulatory agency and the public
interest in reducing unnecessary regulatory delays. Accord-
ingly, we recommend executive approval.

Sincerely,

Wkl P MW

Michael M. Uhlmann
Assistant Attorney General



GENERAL COUNSEL OF THE
UNITED STATES DEPARTMENT OF COMMERCE
Washington, D.C. 20230

JUL 26 1976

Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D, C., 20503

Attention: Assistant Director for Legislative Reference
Dear Mr. Liynn:

This is in response to your request for the views of the Department
of Commmerce on S, 2054, an enrolled enactment,

"To amend section 203 and 204 of the Communication
Act of 1934, "

This legislation would amend sections 203 and 204 of the
Communications Act of 1934 (47 U, S,C., 203(b) and 204) with respect
to procedures followed by the Federal Communications Commission
(FCC) for reviewing tariff filings made by communications common
carriers. In particular, S. 2054 would:

(1) Extend the period of notice required, before a
communications common carrier may file a
change in its tariffs, from thirty to ninety
days, and repeal existing FCC authority to
require (in some circumstances) a longer
period of notice;

(2) Extend the period for which the FCC may suspend
new or revised tariff schedules from three to
five months; and,

(3} Authorize the FCC, on the basis of a written
showing from the carrier(s) and written comment
thereon from affected persons, to (a) permit
part of a tariff filing that the FCC determines
to be just, fair and reasonable to go into effect
finally, or (b) permit temporary implementation
of all or part of a tariff filing pending a hearing.

O\_UTI Op
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The Department of Commerce would have no objection to approval
by the President of this legislation.

Enactment of this legislation would not require the expenditure
of any funds by this Department.

Sincerely,

e
4

Counsel



THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON LOG NO.:
Date: Augus®c 2 Tiae: HOOR
: Lynn iay" for infc o
FOR ACTION: 1y Friedersdorf { cc (for information) g0y Margh
Ken Lazarus ™ Jim Cavanaugh
Paul Leach ¢ Ed Schmults

FROM THE STAFF SECRETARY

DUE: Date: 'August 2 Time: 5 30pm

SUBJECT:

S. 2054-Bormunications Act Amendments

ACTION REQUESTED:

— For Necessary Action For Your Recommendations

Prepare Agenda and Brief Draft Reply
X For Your Comments . _ Draft Remarks

REMARKS:

please return to judy johnston,ground floor west wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If vou have any questions or if you anticipate a :
delay in submitting the required muaterial, please K. R. COLE, IR.
telephone the Staff Secretary immediately. For the President




THE WHITE HOUSE

WAaSHINZTON

August 2, 1976

MEMORANDUM FOR: JIM CAVANAUGH
FROM: MAX L,. FRIEDERSDORFE
SUBJECT : S. 2054, Communications Act Amendments

The Office of Legislative Affairs concurs with the agencies

that the Communications Act Amendments be approved.

Attachments
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THE WHITE HOUSE

CTION MEMORANDUM WASHINGTON . LOG NO.:
mWe: August 2 Time: NOON
Lynn May’ for inf ¥ .
FOR ACTION: May Friedersdorf ce (for information): ;. 1 Margh
en Lazarus Jim Cavanaugh
Paul Leach : Ed Schmults

FROM THE STAFF SECRETARY

DUE: Date: August 2; : Time: 530pm

SUBJECT':

S. 2054~Communications Act Amendments

ACTION REQUESTED:

For Necessary Action For Your Recommendations

Prepare Agenda and Brief Draft Reply

Draft Remarks

-—X._For Your Comments

REMARKS:

please return to.judy johnston,ground floor west wing

No objection -- Ken Lazarus 8/2/76

.

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a
delay in submitting the required muaterial, please
telephone the Staff Secretary immediately.

e M Channon

For the Tregi dent



THE WHITE HOUSE
WASHINGTON

July 29, 1976

TO JAMES M. CANNON
FROM Bill Seidman

RE S. 3295 signing statement

I believe this is much too negative. Let's
take credit for what we have achieved for
people in their housing needs!! It reads
like a disgruntled bureaucrat's complaint.
We signed it so it can't be that bad.

LWS

Per handwritten note;
note underlinings. in text.



THE WHITE HOUSE

“‘#CTION MEMORANDUM WASHINGTON LOG NO.:
Date: Time:
July 29 2 =5 500pm \
FOR ACTION: Ly ' May cc (for information): Jack Marsh \
vB’i/?.’l]? Seidman Jim Cavanaugh
Robert Hartmann Ken Lazarus Ed Schmults
Paul Leach

Max Friedersdorf
FROM THE STAFE_‘ SECRETARY

DUE: Date: July 30 Time: noon

SUBJECT: | | :
S. 3295-Housing Authorization Act of 1976
Signing Statement

ACTION REQUESTED:

For Necessary Action For Your Recommendations

Draft Reply

Prepare Agenda and Brief

X For Your Commgnts Draft Remarks

REMARKS:

PLEASI! ATTACH THIS COPY TO !//\TERIAL SUBMITTED.

If you have any questions or if you anticipate a
delay in subiiiting the requir.d r aterial, pleases ron
telephone the Staff . cretary ‘mumedictcly. )



i)

STATEMENT BY THE PRESIDENT

I have today signed into law S. 3295, the Housing
Authorization Act of 1976.

This measure contains important fiscal year 1877 authori-
zations for the Department of Housing and Urban Development.
Unfortunately, it also contains provisions which clearly’
reflect once again a strong disposition on the part of this

Congress to reach for palliatives rather than solutions to

tﬁéwﬁrobléﬁémwe'facérin seeking to assure adeguate housing
for all lower-income Americans.

Two years ago, the Ninety-third Congress authorized a
new approach--the Section 8 Housing Ascistance Payments
Program—wtb provide rental subsidies for lower=-income fami-~-
lies. This program was designed to avoid the well-documented
serious defects in the public housing program.

As a result, for the first time in our history we are
using effectively the existing housing in inventory, as well
as new housing, to provide decent shelter fpr the Nation's
poor. Not only is this approach approximately half as costly
as constructing new public housing, but it preven£s the waste
of cur Nation's housing stock. Moreover, this program permits
lower~income families to live in modest homes, indistinguishable
froﬁ those of their neighbors, instead of in instituticnalized
housing.

In 8. 3295, however, the Congress has ignored our unfor-

—

tunate previous experience and our recent success with Section 8

and has revorsed its field, voting to re-initiate a public

housing program. Fortunately, in the 1977 HUD appropriation
L ——

bill, the Congress has voted overwhelmingly to cut back the

size of that program.



5. 3295 would also extend a number of programs which

‘should be discontinued and would authorize appropriations

far in excess of my budget proposals. Again, however, the

Congress, in agginé on HUb‘s appropriation bill has demon-
strated much greater restraint than was shown in 8. 3295,

The threat to future budgets remains, nevertheless, because
of these high authorizations and the unrealistic expectations
they produce.

This bill also calls for short-sighted and illogical

changes in the way interest rates are established undey

rd
‘

certain existing Federal programs,

Despite my strong reservations about these and éther
undesirable features, I have signed this bill because good
government requires that a number of the authorizations and
program extengions contained in it becoms law as soon as
possible, 1 have instructed Secretarxy Hills to use the full
resources of the Department of Housing and Urban Development
to implement this measure in a manner that will maximize
its benefits while redﬁcing as much as possible the inevitable

frustration, delays, and increased costs it will also bring.
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MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill 8. 2054 - Communications Act Amendments

Sponsor - Sen. Magnuson (D) Washington and Sen. Pearson (R,
Kansas

Last Day for Action

August 4, 1976 - Wednesday
Purpose

To increase from 30 to 90 days the filing notice for tariff
changes required by the Federal Communications Commission (FCC);
to increase from 3 to 5 months the period during which the FCC
can suspend tariff changes; and to allow the FCC to approve
partial and temporary changes.

Agency Recommendations

Office of Management and Budget Approval
Federal Communications Commission Approval
Office of Telecommunications Policy Approval
Department of Health, Education

and Welfare (OCA) Approval
Department of Defense Approval
General Services Administration Approval
Department of Justice Approval
Department of Commerce No objection
Discussion

S. 2054 would amend Sections 203 and 204 of the Communications
Act of 1934 relating to tariff changes by organizations subject
to regulation by the Federal Communications Commission (FCC).

Attached document was not scanned because it is duplicated elsewhere in the document



Calendar No. 873

941 CoNGRrESS '{ SENATE - ‘ { Rerort
2d. Session } R -~ + No.94-918,

COMMUNICATIONS ACT ANIEND\IENTS——CONIMON
CARRIER TARIFF PROCEEDINGS "

May 35, 1976.—Ordered to be printed

Mr. Magxusoxn (for Mr. Pastore), from the Committee on Commerce,
submitted the following

REPORT
© [To accompany 8. 20541

The Committee on Commerce, to which was referred the bill
(S. 2054) to amend Sections 203 and 204 of the Communications Act
of 1934, having considered the same, reports favorably thereon with
amendments and recommends that the biil as amended do pass,

SU\IMARY AND PuUrposE oF LEGISLATION

S. 2054 was introduced July 8, 1975 by Senators Mawnuson and

Pearson at the request of the Federal Communlcatlons Commlssmn‘
FCC).

( As reported by the Committee, 8. 2054 would : '

(1) Amend section 203(b) of the Communications Act of 1934 to
extend from 30 to 90 days the period of notice required before a new
or revised comrnon carrier tariff may become effective; and

(2) Amend section 204 of the Act:

(a) To extend from 3 to 5 months the perlod for which the
C'ommission may suspend the effectiveness of new or revised tariff
schedules;

{6) To authorize the Commission to conduct a preliminary

- written proceeding to determine whether a tariff filing should
become effective or be suspended in whole or in part pending’
hearing and decision thereon; or whether temporary authoriza-
tion of a tariff filing should be permltted and

(¢) To plowde that accounting order procedures shall be
applicable to tariff filings proposing charges for a new service,
as well as increased eharges for existing services. 1

57-010
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NEED FOR LEGISLATION

Amendment of section 203(b)—T ariff notice period

Subsection 203(b) of the Communications Act presently provides
that no change shall be made in common ecarrier tariff charges,
classifications, regulations or practices which have been filed with the
FCC except after 30 days notice to the Commission and the public.
The Commission may, however, modify this notice requirement if
particular circumstances so warrant. .

In requesting this legislation, the FCC has submitted that the cur-
rent 30-day notice period is inadequate for the agency to review a
tariff filing fully and effectively. After compliance with the FCC’s
procedural rules, the existing 30-day notice period leaves the Commis-
sion with only 4 to 6 days, including weekends and holidays, to review
the tariff filing, the submission of interested parties, and to reach a
decision on whether or not to suspend the tariff.*

In the Committee’s judgment, the extension of the section 203(b)
notice peried from 30 to 90 days, as proposed by S. 2054, is essential for
the FCC to meet its tariff review responsibilities consistent with the
demands of due process. Given the complexity and detail of con-
temporary common carrier tariff filings, the existing 30-day notice
period is unrealistic and no longer serves-the public interest. Current
tariff filings are often thousands of pages in length and may take up
to 6 months for a carrier to prepare. Neither the Commission nor
interested parties can be expected to review and analyze such filings
within the constraints of the existing 30-day notice period. J

As discussed below, S. 2054, as reported by the Committee, would.

authorize the FCC to conduet a preliminary written proceeding on a

tariff filing and based thereon grant partial or temporary tariff

changes pending full hearing on the lawfulness of the filing. Exten-

sion of the notice period to 90 days is also necessary for effective FCC
utilization of this new authority as aditional time will be required for
the Commission to determine in the case of a particular tariff filing
whether a temporary or partial change should be approved.

While judicial construction of existing subsection 203(b) has
affirmed the Commission’s authority to “modify” the notice require-
ment to 60 days in the case of tariff increases,? the Committee is of the
view that the notice period should be established by statute for all
tariff changes rather than left to agency discretion and litigation. As
discussed below, the bill, as reported, would specifically provide that
the authority of the Commission to modify the requirement of section
203 does not include extending the notice period to more than 90 days.

Amendment of section 204

Tam'/{‘ Suspension Period.—Section 204 of the Communications Act
presently provides that the Commission, upon complaint or upon its
own initiative, may designate a tariff filing for hearing on its lawful-
ness, and, pending such hearing, suspend the operation of the tariff for

1 FCC procedural rules provide that petitions for suspension of a tariff filing may be
submitted as late as 14 days before the effective date of the tariff. (See 47 C.F.R. 1.773
(h)). The carrier filing the opposed tariff then has 3 days to file or reply: however, this
filing period is often extended to 8 to 10 days due to the complexity of the submissions
and the hona fide need for additional time. (See 47 C.F.R. 1.4 (f) and (g) which permit
additional time where short filing periods are involved.)

2 AT&T v. FCC, 503 F. 2d 612 (2d Cir. 1974).
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a period of not longer than 3 months beyond the time when it would
otherwise go into effect. If the hearing process is not concluded at the
end of the suspension period, the tariff becomes effective. Where an
increased rate 1s at issue, the Commission may require a carrier to ac-
count for all funds received under the increase following the suspen-
sion period, and may order refunds with interest as may be
appropriate upon conclusion of the hearing. :

In requesting an extension of the suspension period, the FCC has
submitted that it is impossible for it to conclude a tariff proceeding
within the existing 8 month statutory limit. In this regard, the Com-
mission has observed that section 204 was enacted in an era when reg-
ulated common carrier communications were less complex and the de-
ipalnds made upon the agency’s hearing process were considerably

1ghter. ’ '

Under the Administrative Procedure Act (APA), the Commission
is required to give reasonable notice (generally 30 days by administra-
tive interpretation) of the time and place of the hearing. Following
the close of hearings and prior to issnance of an initial decision, the
APA requires that parties be given “reasonable opportunity” to file
exceptions to proposed findings of facts and conclusions or “reasonable
opportunity” to file exceptions to an initial decision. The Commission’s
procedural rules provide a 20-day period for the filing of propesed
findings of fact and conclusions after the close of the hearing record.
This 20-day period is generally inadequate and must be extended. The
FCC rules also provide a 30-day period for the filing of exceptions to
an initial decision, and this period is often extended at the request of
the parties. Beyond these due process requirements, time is required
for the Commission to hold the hearing itself and to prepare a rea-
soned decision which is subject to judicial review.

Given these time demands and procedural constraints, the Commis-
sion cannot realistically be expected to complete a tariff hearing within
the existing 3-month statutory suspension period. As a result, most
tariff filings, some Involving revenue increases amounting to several
hundred million dollars annually, go into effect before hearings on
their lawfulness are concluded. In this regard, the imposition of an
accounting and refund order is an imperfect protection against rate
increases which may ultimately be held unlawful. Consumers loge the
use of their money during the time such increased rates are in effect,
and the acconnting and refund procedures entail considerable expense
and administrative burden to the carriers.

In addition, many tariff proceedings involve new or reduced rates
where the issue presented is whether an unlawful discrimination or
preference exists. The accounting and refund provisions, being ap-
plicable only in rate increase situations, afford no protection or remedy
against new or reduced rates which are ultimately found to be unlaw-
ful but have become effective at the end of the suspension period be-
fore a decision can be reached. In such cases, users may have made sub-
stantial changes in their communications operations based on the new
or reduced rate schedule, and may experience serious dislocations
should the schedule be finally declared unlawful and hence void. An
extension of the suspension period would enable the Commission to
minimize these effects. ’

The Committee, for these reasons, believes that a longer suspension
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period is clearly justified asnecessary for the Commiission to keep pace
with its regulatory responsibilities. As discussed below, however, the
Committee is of the view that an extension of the suspension period to
5 months, rather than the 9 months requested by the FCC, 1s appro-
priate and has adopted an amendment to S. 2054 accordingly. =~
Partial or Temporary Tariff Approval —Existing section 204 docs
not specifically authorize the Commission to separate questionable
from legitimate aspects of a tariff filing prior to hearing and thus
does not permit the Commission to suspend the former tariff elements
and allow immediate implementation of the latter. The Commission
is also without authority to permit a temporary tariff change. As a
result, legitimate changes must await hearing on questlonable aspects
of the tariff and an unnecessary regulatory delay is created.
S. 2054 would amend section 204 to allow the Commission to make
a preliminary judgment as to whether a tariff filing should become
effective or be suspended in whole or in [lmrt pending hearing. In par-
ticular, new section 204(b) would enable the Commission to permit
part of a tariff filing to go into effect based upon a written showing
by the affected carrier or carriers, with opportunity for written com-
‘ment by affected persons, that such partial authorization is just, fair,
:and reasonable, The new provisions would also enable the Commission,
upon a similar written showing, to allow all or part of a tariff filing
to becoms cffective on a temporary basis subject to further Commis-
sion orders. ‘ ) o
In the Committee’s judgment, this new authority to approve tem-
porary or partial tariff changes will provide the Commission with the
flexibility needed to mitigate unnecessary effects of regulatory delay
which presently attend the hearing and suspension process.® In this
regard, the Committee notes that the (_]ommlssmn has stated its inten-
tion to reach decisions pursuant to this new authority within the ex-
tended 90-day notice period proposed by this legislation. The Com-
mittee fully expects the Commission to be able to do so. o
Accounting and Refund Orders—Existing section 204 authorizes
the Commission to impose accounting and refund orders only in cases
of tariffs involving increased charges. S. 2054 would amend Section
204 to provide that the Commission may also issue accounting and
refund orders in connection with tariffs involving charges for a new
service. . ‘ o
Tnder the existing law, customers of a new service are unprqtected
against charges which become effective and are later found to be un-
lawfully excessive. The accounting and refund procedures should be_
available to the Commission to close this gap 1n }'err;edy. . B
As amended by S. 2054, section 204 would authorize the FCC to im-
pose accounting and refund orders in connection with new or in-
creased charges which go into effect either pursuant to a temporary

authorization or upon the expiration of a period of suspension.
CoumitreE HrariNGs

Hearings on S. 2054 were held bqforg_ the Subcommittée on Com-
munications on September 17, 1975.

3 tttee notes that these new provislons substantlally embody the recommenda-
'tionT2§ ?l?éngétm!nistmtive Conference of the United States. See Administrative Confer-

2 the Umited States Annual Report (1072). p. 64, Recommendation #724, Suspension
gg((}le'lgregotia:tion of Rate Proposals by Federal Regulatory Agencies.
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Testifying at the hearings were the Federal Communications Com--
mission, MCI . Telecommunications Corp., Continental Telephone-
Corp., United Telecommunications, Inc., and American Telephone
and Telegraph Co. (AT&T). N o

" Written submissions were also received from other common carriers-
and users of telecommunications services. ;

The Committee has fully considered all testimony and submissions
in recommending enactment of the legislation here reported.

COoMMITTEE AMENDMENTS

Length of extended suspension period

During the course of the hearings, the Committee received com-

ments on S. 2054 from the Office of Telecommunications Policy (OTP)
which endorsed extending the notice period from 30 to 90 days and
providing the FCC with partial or temporary tariff approval author-
ity, but opposed extension of the suspension period to 9 months as it
would result in “regulatory lag.”™ :
" At the snggestion of the Communications Subcommittee Chairman,
the FCC and the OTP further discussed the legislation and by letters
informed the Committee that a maximum suspension period of &
months would meet, earlier objections.’ b

The Committee believes that an extension of the section 204 sus-
pension period from 3 to 5 months is'appropriate and has adopted an
amendment to S. 2054 accordingly.

In the Committee’s judgment, such an extension strikes a necessary
and reasonable balance between two competing considerations.

On the one hand, the carriers should not, be subjected to inordinately
long suspension periods which may deny them the timely implementa-
tion of increased charges made necessary by increased. costs.

On the other hand, fairness to the rate-paying public and basic
principles of administrative justice require that the regulatory agency
be afforded a reasonable opportunity to pass upon increased charges
and other tarifi changes before they become effective. In view of the
complexity of current tariff filings and the requirements of due proc-
ess, as detailed above, the present 3-month suspension period is clearly
an inadequate time frame .for the Commission to make substantial
progress, let alone conclude a tariff proceeding. Extending the suspen-
sion period to 5 months should remedy this procedural inadequacy.®

Although in many cases it-has taken the Commission years, rather
than months, to conclude its tariff proceedings, several administrative
reforms may makeé 5 months a reasonable target périod for completion
of proceedings in the future. The Commission is in the process of
streamlining its tariff hearing procedures and decision-making, as well

4 The letter from OTP, dated September 17, 1975, is included. in the Agency Comments
section of this report (infra). ’

5 The FCC and OTP letters, dated January 26, 1976 and March 22, 1976 respectively,
are included in the Agency Comments, section of this report (infra).

¢ Other Federal regulatory agencies dealing with utilities or carriers have statutory
suspension periods ranging from 5 to 7 months; Civil Aeronautics Board—6 months (49
U.8.C. 1482(g)); Federal Maritime Commission—3 months (46 U.S.C. 845) ;- Federal
Power Commission—5 months (135 U.S.C. 717¢(e) (Power) : 16 U.S.C. 824d(e) (Natural
Gas)) ; Interstate Commerce Commission—7 months (49 E.8.C. 15(7)).

Three States (Hawaili, Kansas, Ohio) have indefinite suspension authority, while four
States (Georgia, South Dakota, Wyoming, Texag) have no suspension power at all. The
other States have suspension periods ranging from 80 days (Arkansas, Tennessee) to
12 months (Iowa, Virginia). ) E ' .
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as increasing staff assigned to major rate matters. The agency is also
enga Jin% in discussions with the principal carriers for the purpose
of developing methods of obtaining service cost data more
«expeditiously. L .

The Committee emphasizes that a 2-month extension of the maxi-
‘mum suspension period should not result in unnecessary “regulatory
lag” in view of the Commission’s authority to approve justified partial
or temporary tariff increases based upon an expedited written proceed-
ing to be conducted during the 90-day notice period. The Committee
believes that both the carriers and the rate-paying public will benefit
from this procedure.

Mazirhum notice period ‘ ,

The Committee has adopted an amendment to S. 2054 which would
provide that the 90-day notice period under section 203(b) may be
shortened by the Commission where appropriate but may not be
lengthened. This amendment reflects the Committee’s judgment, that
a notice period of 90 days should be the maximum necessary for the
Commission to complete its initial review of a tariff filing, In this
regard, the Commission has indicated to the Committee that a full
90-day notice period will not be required in all cases, and that the
maximum notice will be applied only where there is a compelling

reason to do so. . , . L
This amendment would work no other change in existing law.

Burden of proof A )

As introduced and referred to the Committee, S. 2054 would have
deleted the provision of existing section 204 which states that the
burden of proof is on the carrier to prove the legitimacy of increased
charges. In proposing this deletion, the FCC submitted that this pro-
vision is superfluous in view of section 556(d) of the subsequently-
enacted Administrative Procedure Act which states that except as
otherwise provided by statute, the proponent of a rule or order has the
burden of proof.

The Committee has adopted a technical amendment retaining the
oxisting burden of proof provision in new section 203(a) for purposes
«of clarity, certainty, and convenience,

S. 2054, as reported, also contains certain technical conforming

-amendments which do not affect the substance of the legislation.

CoxcrusioNn

In the Committee’s judgment, S. 2054, as reperted, will provide the
FCC with the flexibility needed to meet its regulatory responsibilities
.and to do equity to both earriers and the consumer public.

SecrioN-BY-SECTION ANALYSTS

SECTION 1

Section 208(b) of the Communications Aect of 1934 (47 U.S.C. 203
~(b)) is amended to extend from 30 to 90 days the period of notice re-
-quired before a tariff may be changed, and to provide that the Com-
mission may allow tariff changes upon less (but not. more) than 90
«lays’ notice, h ‘ C
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SECTION 2

Section 204 of the Act (47 U.S.C.204) is in effect redesignated sec-

tion 204(a). and is amended to extend from 3 to 5 months the period
during which the Commission may suspend the ogeratm‘n of a tariff
filing in whole or in part pending hearing on the lawfulness thereof.
Other minor language changes in the subsection clarify that the provi-
sions of the sugsection are applicable to new, as well as revised,
charges, classifications, regulations or practices. The accounting and
refund order provisions of the subsection are made specifically appli-
cable to charges for a new service, as well as increased charges. The
subsection substantially retains the provision of existing section 204
which specifies that in any hearing mvolving an increased charge or
proposed increase the burden of proof shall be upon the carrier to
show that the incressed charge or proposed increase is just and
reasonable. ,
* A new subsection 204(b) is added,providing that notwithstanding
the provisions of subsection (a), the Commission may allow part of a
charge, classification, regulation, or practice, to go Into effect, based
upon a written showing by the earrier or carriers affected, and an op-
portunity for written comment thereon by affected persons, that such
partial authorization is just, fair, and reasonable. The new subsection
(b) also provides that additienally, or in combination with a partial
suthorization, the Commission, upon a similar showing, may allow
all or part of a charge, classification, regulation, or practice te go into
effect on a temporary basis pending further order of the Commission.
The subsection further provides that authorizations of temporary new
or increased charges may include an accounting order of the type pro-
vided for in subseetion (a). : ,

Cosy EstiMare

. Inaceordance with section 252(a) of the Legislative Reorganization
Act of 1970, the: Committee estimates that no additional costs will
accrue to the government as a consequence of the legislation. The Com-
mittee 1s not aware of any estimate by any government agency to the
eontrary. - : : : :

Cuanees IN Existing Law

In compliance with subsection (4) of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill as re-
ported are shown as follows (existing law proposed to be omitted is
enclosed by black brackets, new matter is printed in italic, existing law
in which no change is proposed is shown in roman) :

CoMmMunicaTIONsS AcT oF 1934

* * » * * * *
TITLE II--COMMON CARRIERS

» * - * * £ ] *
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SCHEDULE OF CHARGES

Sec.208. % * . .. . ; . ; .

(b). No.changes shall be made in the charges, classification, regula-
tions, or practices which have been so filed and published except after
[thirty} 90 days’ notice to the Commission and to the publie, which
shall be published in such form and contain such information as the
Commission may by regulations prescribe; but the Commission may,
in its discretion and for good cause shown, allow changes upon less
than the notice herein specified or modify the requirements made by or
under authority of this section either in particular instances or by a
general order applicable to special circumstances or conditions. ’

* e e e
HEeARINGS AS T0 LAWFULNESs oF NEw CHARGES; SUSPENSION -

. Sec. 204. [Whenever there is filed with' Commission any new charge,
classification, regulation, or practice, the Commission may either upon
complaint er upon its own initiative without complaint, upon reason-
able notice, enter upon a hearing concerning the lawfulness thereof;
and pending such hearing and the decision thereon the Commission,
upon delivering to the carrier or carriers affected thereby a statement
in writing of its reasons for such suspension, may suspend the opera-
tionof such charge, classification, regulation, or practice, but-not for a
longer period than three months beyond the time when it would other-
wise go into effect; and after full hearing the Commission may make
such order with reference thereto as would be proper in a proceeding
initiated after it had become effective. If the proceeding has not been
concluded and an order made within the period of the suspension, the
proposed change of charge, classification, regulation, or practice shall
go into effect at the end of such period; but in case of a proposed in-
creased charge, the Commission may by order require the interested
carrier or carriers to keep accurate account of all amounts received b
reason.of such increase, specifying by whom and in whose behalf suc
amounts-are paid, and upon completion of the hearing and decigion
may by further order require the interested carrier or carriers to re:
fund, with interest, to the persons in whose behalf such amounts were
paid, such portion of such increased charges as by its decision shall be
found not justified. At any hearing involving a charge increased or
sought to be inc¢reased, after the organization of the Commission. the
bur%en of proof to show that the increased charge, or proposed in-
creased charge, is just and reasonable shall be upon the carrier, and the
Commisston shall give to the hearing and decision of such questions
preference over all other questions pending before it and decide the
same as speedily as possible.} ‘

(@) Whenever there is filed with the Commission any new or re-
vised, charge, glassification, regulation, or practice, the Commission
may either upon complaint or wpon its own initiative without com~
plaint, upon remsonable notice, enter upon a hearing concerning the
lawfulness thereof ; and pending such hearing and the decision thereon
the Gommission, upon delivering to the carrier or carriers affected
thereby a statement in writing of its reasons for such suspension, may
suspend the operation of such charge, classification, regulation, or
pracitice, in whole or in part but not for a longer period than 5 months
beyond the time when it would otherwise go into effect; and after full

9

‘hearing ‘the Comnission niay make such order with reference thereto
‘as would be proper in @ proceeding initiated after such charge, classifi-

cation, regulation, or practioe had become effective. If the proceedmg*
has not been concluded and an order made within the period of the
suspension, the proposed new or revised charge, class'fcatm regula-
tion, or practice shall go into effect at the end of such period; but in
case of a proposed charge for a new service or an increased charge, the
‘Commission may’ be order require the interested carrier or carriers to-

“keep accurate account of all amounts received by reason of such charge

For anew service or increased charge, specifying by whom and in whose
ehalf such amounts are paid, and upon completion of the hearing
and decision may by further order require the interested carrier or cor-
riers ‘to  refund, with interest, to the persons in whose behalf such:
‘amounts were paid, such portion of such charge for a new service or
‘increased charges as by its decision shall be found not justified. At any
‘hearing tnvolwing a charge inoreased, or sought to be increused, the
burden of proof to show that the increased charge, or propsed, increased
charge, is just and reasonable shall be upon the carrier, and ‘the Com-
mission shall give to the hearing and decision of such questions pref-
erence over all other questions pending before it and decide the same as
‘speedily as possible. R B o :
" (b) Notwithstanding the provisions of subsection (a) of this sec-
tion, the Commission may allow part of a charge, classification, regula-
Lion, or practice, to go into effect; based upon a written sfe:owmg by
the carrier or carriers affected, and an opportunity for written com-
‘ment thereon by affected persons, that such partial authorization is
Just, fairy and reasonable. Additionally, or in cos:n;bmatfwfr% with a
‘partiol authorization, the Commission, upon a 8im2?far showing, may
allow all or part of g charge, classification, regulation. or practive to
go into effect on a temporary basis pending further order of the Com-
mission. Authorizations of temporary new of incréased charges may
include an accounting order of the type provided for in subsection
a). :
(=) : TexT or'S. 2054, Az REPORTED
To amend section 203 and 204 of the Communications Act of 1934.

Be it enacted by the Senate and House of Representatives of the
United States of Americain Congress assembled,

Seorion 1. Section 203(b) of the Communications Act of 1934 (47
U.S.C.203(b) ) is amended to read as follows: L

“(b) No change shall be made in the charges, classifications, regula-
tions, or practices which have been so filed and published except after
90 days notice to the Commission and to the publie, which shall be
published in such form and contain such information as the Commis-
sion may by regulations prescribe; but the Commission may, in its
diserction and for good cause shown, allow changes upon less than the
notice herein specified or modify the requirements made by or under
authority of this section either in particular instances or by a general
order applicable to special circumstiances or conditions.”. =

Skc. 2. Section 204 of the Communications Act of 1934 (47 U.8.C.
204}, is amended to read as follows:

“Sre. 204, (2) Whenever there is filed with the Commission any
new or revised charge, classification, regulation, or practice, the Com-
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‘mission may either upon complaint or upon its own initiative without
complaint, upen reasonable notice, enter nupon 2 hearing concerning
the lawfulness thereof; and pending such hearing and the decision
thereon the Commission, upon delivering to the carrier or carriers
affected thereby a statement in writing of its reasons for such suspen-
sion, may suspend the operation of such charge, classification, regula-
tion, or practice, in whole or in part but not for a longer period than
[nine] 4 months beyond the time when it would otherwise go into
effect; and after full hearing the Commission may make such order
with reference thereto as would be proper in a proceeding initiated
after such charge, classification, reguldtion, or practice had become
effective, If the proceeding has not been concluded and an order made
within the period of the suspension, the proposed mew or revised
‘chalf’ge, classification, regulation, or practice shall go into effect at the
end of such period; but in case of a proposed charge for a new service
or an increased charge, the Commission may by order require the inter-
ested carrier or carriers to keep accurate account of al]l amounts re-
«ceived by reason of such charge for a new service or increased charge,
specifying by whom and in whose behalf such amounts are paid, and
upon completion of the hearing and decision may by further order re-
quire the interested carrier or carriers to refund, with interest, to the
persons in whose behalf such amounts were paid, such portion of such
.charge for a new service or increased charges as by its decision shall be
found not justified. At any hearing involving a charge increased, or
songht to be increased, the burden of proof to show that the increased
charge, or proposed increased charge, is just and reasonable shall be
upon _the carrier, and the Commission shall give to the hearing and
decision of such questions preference over all other questions pending
bef‘ore it and decide the same as speedily as possible.

“(b) Notwithstanding the provisions of subsection (a) of this
section, the Commission may allow part of a charge, classification
regulation, or practice, to go into effect, based upon a written showinc:
by the carrier or carriers affected, and an opportunity for written
-comment thereon by affected persons, that such partial ‘authorization
1s just, fair, and reasonable. Additionally, or in combination with a
partial authorization, the Commission, upon a similar showing, may
allow all or part of a charge, classification. regulation, or practice to
go into effect on a temporary basis pending further order of the
(;oxxlrrpssllog. Authorizations of temporary new or increased charges
may include an accounti t ' i 1
et () 3 ing order of t,he type prowdgd for in

‘ Acency CoMMENTS

Orrice or TrLEcOMMUNICATIONS PoLioy,
EX%;U’I}:VE OrFICE SF THE PRESIDENT,
ashington, D.C,, Septemb 7
Hon. Warrex G. Maenuson, geon » September 17, 1976,
L hairman, Committee on Commerce,
Washington, D.C.
Drar Mr. CaamMax: This is in response to your reque

) : n 1 st for the

~views of the Office of Telecommunications Policyjtr)n S. 2(?54, proposed
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legislation to amend Sections 203 and 204 of the Communications Act
of 1934. This bill would: . ) ‘
(1) extend from thirty days to ninety days the period of notice re-

quired before a tariff may be ch:mged; ) - .

(2) extend from three months to nine months the period during
which the Federal Communications Commission may suspend new or
revised tariff schedules; o )

(3) authorize the Commission to conduct preliminary written pro-
ceedings to determine whethera tariff filing should become-effective 1n
whole or in part pending a hearing and decision on the lawfulness
thereof, or whether temporary authorization of a tariff filing should
be permitted.

To summarize our position, we believe that statutory amendments
to extend the notice period to ninety days and to enable the Commis-
‘sion te grant partial or temporary authorization of tariff changes are
appropriate and desirable. However, we are skeptical, for the reasons
discussed herein, about extending the statutory tariff suspension period
from three months to nine months.

Extension of notice period _

Section 203(b) of the Communications Act presently prohibits ear-
Tiers from making tariff changes except after thirty days notice to the
Commission and the publie. The same section provides that the Com-
mission “may, in its discretion and for good cause shown, modify
[the notice requirement] in particular instances or by a general order
applicable to special circumstances or conditions.”

In the past, the Commission has found that the thirty day notice
period was insufficient in cases involving tariff increases. Such filings
generally draw considerable opposition, and the Commission was un-
able within the thirty day period to review the tariff filing, together
with the contentions of parties opposing it, and to reach a decision on
whether. or not to suspend it and order a hearing. The Commission
therefore has modified its rules to require that all fariffs involving-in-
creased rates be filed on sixty days notice. 47 C.F.R. § 61.58 (1973).
This modification was challenged shortly after its adoption on the
sole ground that it was beyond the Commission’s statutory authority
as set forth in the above-quoted language. The court disagreed, how-
ever, noting that the authority to “modify” included the power to
lengthen as well as shorten the notice period. AT&T v. FOC, 503 F.2d
612 (2d Cir. 1974). ‘

The proposed legislation would extend the notice period to ninety
days for all tariff changes. The Commission notes in its Explanation
of Proposed Amendments introduced with the bill (121 Cong. Rec.

11965, daily ed. July 8, 1975) that such an extension is “particularly
necessary to facilitate effective utilization of the Commission’s power
to authorize temporary or partial tariff changes,” proposed in Sec-
tion 2(b) of the bill. We agree. As we discuss later, we believe that the
proposed authority to grant partial or temporary rate changes pend-
ing a full inquiry by the Commission is a necessary and appropriate
measure, and that the Commission will need additional time to make
the requisite determinations prior to authorizing a tempaorary or par-
tial change. : : , .
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We do note that there may be a question concerning the necessity of
a statutory amendment to achieve this objective. In view of the judi-
cial construction of the Commission’s existing power to modify the
notice period, it would appear that the Commission could extend the
period to ninety days without new statutory authority, and that it.
could do so for all tariff changes, decreases as well as increases, assum-
Ing it could show “good cause” for lengthening the period. Neverthe-
less, given the previous challenge to the Commission’s prior exercise
of its authority to modify the notice period, it is advisable, on'balance,.
to. seek-an explicit statutory change and thereby avoid protracted
litigation. IR ' ' ‘
Suspension period . ‘ .
. The Communications Act provides generally that tariff changes go
into effect automatically at the end of the requisite notice period un:
less the Commission takes affirmative action to the contrary. Section
204 of the Act authorizes the Commission to designate a tariff filing for
hearing and, pending completion '¢f such hearing, to suspend the
operation of the tariff for a period-not longer than three months be-
yond the time when it would otherwise take effect. If the hearing
process 15 not completed by the expiration of the suspension period,
the tariff automatically takes effect, and, in the case 0%) an increase in
rates, the Commission.may require a carrier to account for all funds
received pursuant to the new tariff. Upon completion of the hearing,
the Commission may order refunds with interest if the tariff, or &
portion thereof, is found to be unlawful, f o

- The Commission states in its “Explanation,” supra, that it has been
unable to conclude tariff hearings priorto the expiration of the present
three month suspension period, and that a longer suspension time is
therefore necessary. A longer suspension period, according to the Com-
mission, will reduce the amount of time during which consumers are
without the use-of their money and simplify the accounting burden
borne by the carriers. ‘ o ’

In assessing the merits of the proposed legislation, it is appropriate
to.address the rationale behind the present suspension provisions of
the Act. The statutory limit on the duration of a tariff suspension
represents a Congressional recognition of the economic harm to cax-
riers resulting from lost revenues during the time it takes a regulatory
agency to decide the lawfulness of a tariff change, This has been recog-
nized by the courts on numerous occasions. The Court of Appeals for
the Second Circuit, for example, has pointed out that the statutory
scheme “‘reflects the realization of Congress that when & carrier is pre-
vented from placing in effect new rate increases it may suffer irrepara-
ble loss which in turn may impede the provision of adequate service
during a period of rising costs.” American Telephone and Telegraph
Co. v. FO(, 487 F. 2d 864 (2d Cir. 1973). Similarly, the Supreme
Court, in discussing the limited suspension authority granted to the
Federal Power Commission, stated: o

“Business reality demands that natural gas companies should not
be precluded by law from increasing the prices of their product when-
ever that is the economically necessary means of keeping the intake
and outgo of their revenues in proper balance ; otherwise procurement
of the vast sums necessary for the maintenance and expansion of their
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systems through equity and debt financing would be¢otiie most difficult,
i ot impos,si?(}%;hg,’(’l U%’t@d Gas Pipeline Co.v. Memphis Gas Division,
58 U.S. 103, 113 (1968). S
3vo»Sx’l'l"Zher(’f@n Tess éaé‘ algo recognized, however, that when a new tariff
goes into effect prior toa determiz}atl(n} of its lawfulness, rate-pavers
should be made whole if the tariff is ultimately found unlawful. Thus,
in United States v. S.C.R.A.P., 412 U.S. 669 (1973), the St;{prem’e
Clourt noted in connection with the I}ntterstate Commerce Commission’s
$ it end rate increases that: ) i o
'%u‘t‘flc.)r‘x %ig;?gs was aware that if the Commission did not act within
the suspension period, then the new rates would automatically go into
cffect and the shippers would have to pay increased rates that might
eventually be found unlawful. To mitigate this loss, Congress author-
ized the Commission to require the carriers to keep detailed &ccguntsf
and eventually to repay the increased rates if found unlawful.” 412
T.S. at 697. ‘ :

The Act is thus an attempt to b_algmge the interests between rate-
payers and carriers with regard to tariff increases. We are sympathetic
with this legislative proposal to lengthen the suspension period tohine
months so as to reduce the amount of time during which rate-payers
would be deprived of the use of their money. But we are mindful that
the proposal would also increase the amount of time during which
carriers would be precluded from receiving increased revenues under
new rates. As a.matter of eq]mty in this regard, it is significant that
even if the new rates were ultimately found lawful after completion
of 2 heaving, the carrier would be unable to recover the revenues which
it would have received but for the suspension, whereas customers have
the benefits of the refund provisions if the rates are found unlawful.

The adverse effects of “regulatory lag,” i.e., the delay between the
time when increased costs occur and the time when they can be re-
flected in higher tariffs, can be significant, particularly in a,n'mﬂsru~
tionary period. If a carrier is prohibited for an extended period of
time from instituting tariff increases to cover rising costs, its ability
to attract capital, whether debt or equity, could be impaired, with a
consequent and adverse impart on the provision of adequate service to
its customers. The adverse effects of regulatory lag on the electric utili-
ties, for example, was the genesis of the Administration’s recent pro-
nosal to reform state regulatory processes by imposing a maximum
limit of five months for rate and service proceedings. See White House
TFact Sheet, p. 89, January 15,1975, ,, . ) L

The Commission has also stated that a longer suspension period
18 needed for situations invelving tariffs for new servi.ce:/s or reduced
rates, in which case the accounting and refund provisions of § 204
are not applicable. The Commission notes that customers may make
major changes in their operations based on the availability of rate
schedules ultimately found to be unduly preferential or discrimina-
tory, and that an order directing cancellation of the unlawful rate
schedule would cause serious dislocations. The proposed nine month
suspension period would, in the Commission’s view, minimize this
problem, ;

Tariffs for reduced rates or new services have often been the result
of competitive pressures on the established carriers in various com-
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munijcations submarkets. It has been recognized that long delays in
the implementation of tariffs for new services and lower-rates can also
have an adverse impact on carriers. As the Court stated in A7&7 v.
FOQ, supra, “the loss sustained when an agency delays a rate redue-
tion can be equally as damaging, for during the delay customers may
turn elsewhere and be permanently lost to the carrier.” 487 F. 2d,
supra,atn. 18. ,

On the other hand, if such a tariff were ultimately found unlawful,
customers who might encounter “dislocations™ as a result of an order
directing cancellation of the rate or service would have no remedy
comparable to the refund provisions available in the case of an un-
lawful increase. Similarly, no remedy would be available to competi-
tors;of the carrier who may have suffered a loss of customers who were
attracted to the carrier’s new services or lower rates. In view of these
considerations, lengthening the suspension period for only those tariff
changes involving new services or reduced rates may be an acceptable
alternative. »

In any event, we believe that there should be an increased emphasis
on completing tariff proceedings as expeditiously as possible. In this
regard, we note that the Commission, in its “¥xplanation” accom-
panying the bill, states that “improvements in procedures, together
with expanded staff assigned to rate matters should shorten the time
between tariff filing and decisions in hearing cases.” In addition, the
Commission refers to discussions it has had with carriers regarding
the development of more expeditious methods of obtaining cost in-
formation relating to the various services. We applaud these measures
and would encourage the Commission to pursue these and similar
steps designed to expedite the tariff investigative process.

Partial and tempeorary rate increases ,

The proposed legislation would also amend § 204 to permit the Com-
mission to authorize temporary or partial tariff changes. This change
is generally consistent with the 1972 recommendation of the Adminis-
trative Conference that regulatory statutes should be amended, to the
extent that existing authority is lacking, to authorize temporary and
partial rate increases.

We believe that statutory authority to grant partial increases, as an
adjunct to authority to suspend a proposed increase in full or allow
it to go into effect without suspension, would mitigate somewhat the
adverse effects of “regulatory lag” on carriers. Such authority is par-
ticularly appropriate given that, in many cases, an ultimafe deter-
mination of the unlawfulness of a tariff increase goes to only part of
the increase, rather than the entire tariff change.

We do note, that the language of the proposed amendment is some-
what unclear. The report of the Administrative Conference states that
temporary increases should be authorized “only when the agency
makes a preliminary judgment, on the basis of a written showing by
the regulated company and an opportunity for comment thereon by
affected persons, that a proposed increase is justifiable at least in part.”
(See Report of the Administrative Conference of the United gtates
for 1971-72 at p. 86, emphasis added.) The language of the proposed
amendment differs from this recommendation, in certain respects. The
amendment, for example, eliminates the “preliminary judgment” as-
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ects of the Administrative Conference recommendation, and the pro-
posed standard of “just, fair, and reasonable” is somewhat ambiguous.
We suggest that a more precise standard be developed, lest the delib-
erations regarding a partial or temporary authorization become as
protracted as an overall rate inquiry. : ' .
The Office of Management and Budget advises that it has no objec-
tion to the submission of this report from the standpoint of the Admin-
istration's program.
‘ Sincerely,
Joun Eczr, .
Acting Director.

Feperar, Communicarions CoMMISSION,
Washington, D.C., Jawuary 25, 1976.
Hon. Joun O, Pastorg, ,
Chairman, Subcommittee on Communications, Committce on Com-
merce, U.S. Senate, Washington, D.C.

- Drar Mr. CHAIRMAN: Thank you for the opportunity to comment
upon the letter submitted by the Office of Telecommunications Policy
concerning S. 2054, a bill to amend sections 203 and 204 of the Com-
munications Act of 1934.

Essentially, OTP supports as appropriate and desirable the pro-
visions of S. 2054 to extend the notice period to ninety days and to
enable the Cominission to grant partial or temporary authorizations
of tariffs. It.expressed concern, however, that the proposed nine-month
suspension period is too long and might result in greater regulatory
delay than presently exists.

The period of nine months was chosen because it was felt that during
such a period the Cominission could realistically come to a conelusion
on the lawfulness of a tariff. However, as I testified, there is nothing
sacred about the period of nine months,

We have discussed this matter with OTP. While the Commission
would prefer the nine-month suspension period, we believe an exten-
sion of the present three-month period to five months would be helpful
and in the public interest. I understand OTP agrees that the five-
month period would meet their earlier objections.

I trust that, with such change, you will be in a position to move
promptly in enacting S. 2054.

If further information is needed, I would welcome the opportunity
to provide it.

‘Bincerely,
Ricuarp E. WiLky,
Chairman.

Orrice or TELECOMMUNICATIONS POLICY,
Exrcurive OFricE oF THE PRESIDENT,
Washington, D.C., March 22, 1976.
Hon. Joux O. Pastore, :
Chairman, Subcomunittee on Communications, Committee on Com-
merce, U.S. Senate, Washington, D.C.

Dear Mr. Cuarman: I am advised that Chairman Wiley of the

Federal Communications Commission has informed you of discussions
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‘between’ his staff and this Office regarding the objections to S. 2054,
a bill to'amend Sections 203 and 204 of the Communications -Act of
1984, set forth in my September 17, 1975 letter to Senator Magnuson.
Briefly stated, those objections centered :around the proposed exten-
sion of the tariff suspension period to nine months and the consequent
adverse effects of lengthening-the delay between the time when in-
.creased costs occur and the time when they can be reflected in higher
tariffs, '

For reasons I stated in my letter to Senator Magnuson, the adverse
impact.of such “regulatory lag” on the financial structire of a carrier
-can be significant, and can result ultimately in inadequate service to
the public. We are still not convinced that the present three month
suspension period is inadequate in cases of proposed tariff increases.
However, we do believe that the adverse éffects of the extended delay
originally suggested by the FCC would be reduced significantly by
limiting the proposed extension of the suspension period to five
months. ’

Accordingly, the Office of Telecommunications Policy would not
-object to an éxtension of the suspension period of Section 204 of the
Act to five months. The Office of Management and Budget has no
-objection to the submission of this letter. . : :

Sincerely, p -
ouN EcEr,

Acting Director.

FeperaL CoMMUNICATIONS COMMISSION,
Washington, D.C., May 11, 1976.

Hon. Joun O. PAsTORE, i - . o
Chairman, Subcommittee on Communications, Committee on Com-

merce, U.S. Senate, Washington, D.C. ) ' T
Drar Mr. CrARMAN: This refers to your request for the Com-
mission’s views on a proposed Committee amendment to S. 2054 which,
in extending the notice period from 30 days to 90 days, makes clear
that the Commission may allow changes in tariffs on less than 90 days
notice but not more than 90 days notice. This clarification is con-
sistent with the Commission’s intent in seeking the 90-day notice
period and we support the Committee’s amendment. ‘

Thank you for the opportunity to present our views.

Sincerely, _ :

Ricaarp E. Wiry,
., Chairman.

O
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Rinety-fourth Congress of the Wnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January;

one thousand nine hundred and seventy-six

An Act

To amend sections 203 and 204 of the Communications Act of 1934.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That section 203 (b)
of the Communications Act of 1934 (47 U.S.C. 203(b) ) is amended to
read as follows:

“(b) (1) No change shall be made in the charges, classifications,
regulations, or practices which have been so filed and published except
after ninety days notice to the Commission and to the public, which
shall be published in such form and contain such information as the
Commission may by regulations prescribe.

“(2) The Commission may, in its discretion and for good cause
shown, modify any requirement made by or under the authority of
this section either in particular instances or by general order appli-
cable to special circumstances or conditions except that the Commis-
sion may not require the notice period specified in paragraph (1) to be
more than ninety days.”.

Skc. 2. Section 204 of the Communications Act of 1934 (47 U.S.C.
204} is amended to read as follows:

“Sec. 204. (a) Whenever there is filed with the Commission any new
or revised charge, classification, regulation, or practice, the Commaission
may either upon complaint or upon its own initiative without com-
plaint, upon reasonable notice, enter upon a hearing concerning the
lawfulness thereof; and pending such hearing and the decision thereon
the Commission, upon delivering to the carrier or carriers affected
thereby a statement in writing of its reasons for such suspension, may
suspend the operation of such charge, classification, regulation, or
practice, in whele or in part but not for a longer period than five
months beyond the time when it would otherwise go into effect; and
after full hearing the Commission may make such order with reference
thereto as would be proper in a proceeding initiated after such charge,
classification, regulation, or practice had become effective. If the pro-
ceeding has not been concluded and an order made within the period
of the suspension, the proposed new or revised charge, classification,
regulation, or practice shall go into effect at the end of such period;
but in case of a proposed charge for a new service or an increased
charge, the Commission may by order require the interested carrier or
carriers to keep accurate account of all amounts received by reason of
.such charge for a new service or increased charge, specifying by whom
and in whose behalf such amounts are paid, and upon completion of
the hearing and decision may by further order require the interested
carrier or carriers to refund, with interest, to the persons in whose
behalf such amounts were paid, such portion of such charge for a new
service or increased charges as by its decision shall be found not justi-
fied. At any hearing involving a charge increased, or sought to be
increased, the burden of proof to show that the increased charge, or
proposed charge, is just and reasonable shall be upon the carrier, and
the Commission shall give to the hearing and decision of such ques-
tions preference over all other questions pending before it and decide
the same as speedily as possible.
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“(b) Notwithstanding the provisions of subsection (a) of this sec-
tion, the Commission may allow part of a charge, classification,
regulation, or practice to go into effect, based upon a written showing
by the carrier or carriers affected, and an opportunity for written
comment thereon by affected persons, that such partial authorization
is just, fair, and reasonable. Additionally, or in combination with a
partial authorization, the Commission, upon a similar showing, may
allow all or part of a charge, classification, regulation, or practice
to go into effect on a temporary basis pending further order of the
Jommission. Authorizations of temporary new or increased charges
may include an accounting order of the type provided for in sub-
section (a).”.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.





