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THE WHITE HOUSE ACTION

WASHINGTON Last Day: July 13
July 8, 1976

MEMORANDUM FOR THE PRESIDENT

FROM: : JIM CANNO

SUBJECT: S. 229 - Endangered Species Act
amendments

Attached for your consideration is S. 229, sponsored by
Senators Kennedy and Brooke.

The enrolled bill amends the Endangered Species Act of
1973 to exempt sperm whale oil and scrimshaw legally
obtaineq prior to the enactment of the Act from the
prohibitions on the sale of endangered species and
their parts and products in interstate and foreign
commerce.

A detailed discussion of the provisions of the enrolled
bill is provided in OMB's enrolled bill report at Tab A.

OMB, Max Friedersdorf, Counsel's Office (Lazarus) and I
recommend approval of the enrolled bill.

RECOMMENDATION

That you sign S. 229 at Tab B.

Ly



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

JUL 7 1978

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill S. 229 - Endangered Species Act
amendments
Sponsors - Sen. Kennedy (D) Massachusetts and
Sen. Brooke (R) Massachusetts

Last Day for Action

July 13, 1976 - Tuesday

Pur pose

Amends the Endangered Species Act of 1973 to exempt legally
obtained sperm whale 0il and scrimshaw from existing pro-
hibitions on their sale in interstate and foreign commerce.

Agency Recommendations

Office of Management and Budget Approval
Department of the Interior Approval
Department of Commerce Approval

General Services Administration Approval

Council on Environmental Quality No objection
Department of Justice Defers to Interior
Discussion

Under the Endangered Species Act, as amended in 1973, the
Secretaries of the Interior and Commerce are charged with
the conservation, protection, restoration, and propagation
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of threatened and endangered species of fish, wildlife, and
plants. In this regard, the Act fixed strict prohibitions
on the import, export, and interstate sale of endangered
species parts or products.

During the course of implementing and administering the
Act, Interior and Commerce became aware of certain inequi-
ties and other provisions that warranted modification or
clarification. Of greatest concern was the fact that upon
enactment of the 1973 Act, it became illegal to import,
export, or sell in interstate commerce, parts or products
of endangered species which previously had been in the
legal possession of various individuals or companies. In
practical terms, this involved three situations: (1) sperm
whale o0il sold or to be sold by the General Services Admin-
istration to certain private companies; (2) stocks of scrim-
shaw held by scrimshanders and other artisans who use this
whale bone and teeth in their craft; and, (3) all other
endangered wildlife and back-inventories of their products,
including captive circus animals.

To deal with this situation and certain other technical
problems arising out of the Act, Interior, with concurrence
from Commerce, recommended a series of amendments which
form the basis for the provisions in S. 229.

As enacted, the enrolled bill would:

-- exempt from restrictions on the sale in interstate
or foreign commerce of endangered species and deriv-
ative products such sperm whale o0il and scrimshaw,
subject to certain procedural safeguards, as may have
been held in inventory prior to December 28, 1973,
the effective date of the Endangered Species Act;

-- permit the interstate exchange of endangered species
and their parts and products by museums and certain
other cultural organizations without violation of
the Act;

—-- provide for the disposition by the government of
forfeited endangered species and their parts and
products;
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-- provide the same authority to make arrests as was
available under the original Endangered Species Act
and certain other acts and which was apparently
inadvertently omitted when the Act was revised in
1973; ‘

-- modify or clarify the applications of certain notice
and hearing requirements fixed by the Act.

In its letter on the enrolled bill, Interior noted, with
respect to the exemption for sperm whale oil and scrimshaw,
as follows:

"The Department of the Interior recommended an
exemption for endangered wildlife legally held
at the time of enactment of the 1973 Act, not
just whale parts and products. Tortoise,
spotted cats and reptilian products exist in
this country in commercial quantities, and the
Fish and Wildlife Service has some indication
of commercial stocks in other endangered species
parts and products lawfully acquired prior to
the 1973 Act. While this Department would
prefer to have all individuals in possession

of such items, regardless of the extent or vol-
ume of their holdings, treated in the same
manner under exemptions to the 1973 Act, this
Department favors the granting of exemptions
for scrimshaw and sperm whale oil and does not
object to this section of the bill."

. <k

Assistant Director fgr
Legislative Referende

Enclosures
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

JUL 7-1976

Dear Mr. Lynn:

This responds to your request for our views on the enrolled bill
S. 229, "To amend the Endangered Species Act of 1973 in order to
permit the disposal of certaln endangered species products and
parts lawfully held within the United States on the effective
date of such Act."

We recommend that the President approve the enrolled bill.

S. 229 would exempt sperm whale o0il and scrimshaw legally obtained
prior to the enactment of the Endangered Species Act of 1973 from
the prohibitions imposed by the Act on the sale of endangered species
and theilr parts and products in interstate and foreign commerce. In
addition, S. 229 provides for several minor amendments to the 1973
Act which are of a "housekeeping" nature.

This bill is basically in accord with the recommendations of the
Administration and this Department as transmitted by the Department's
legislative proposal to both the Senate and the House, proposing
certain amendments to the Endangered Specles Act. The following
section by section analysis sets forth the specific provisions of

the bill, noting which provisions are not in accord with our
recommendations.

1. Section 1 of S, 229 walves the requirement that each State be
allowed 90 days to submit its comments and recommendations on any
regulations issued by the Secretary of the Interior or the Secretary
of Commerce in regard to an emergency posing a significant risk to
the well-being of any endangered or threatened species. The
amendment leaves untouched the procedural safeguard that limits the
force and effect of any such emergency regulations to 120 days. The
Department of the Interior recommended this amendment and concurs
with 1it.

2, Section 2 allows an exemption to the prohibitions contained
in the 1973 Act for sperm whale oil and derivatives thereof and
scrimshaw which were legally obtained and held in the United States
prior to December 20, 1973, allowing them to be sold in interstate
or foreign commerce. Regulations and procedures governing the sale
of such items are contained in the legislation. The bill has no
retroactive effect and does not exonerate anyone from being
prosecuted for a violation of a provision of the 1973 Act if the
egﬁUWQWG violation occurred before the enactment of S. 229,
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The Department of the Interior recommended an exemption for endangered
wildlife legally held at the time of enactment of the 1973 Act, not
just whale parts and products. Tortolse, spotted cats and reptilian
products exist in this country in commercial quantities, and the
Fish and Wildlife Service has some indication of commercial stocks
in other endangered species parts and products lawfully acquired
prior to the 1973 Act. While this Department would prefer to have
all individuals in possession of such items, regardless of the
extent or volume of their holdings, treated in the same manner

under exemptions to the 1973 Act, this Department favors the
granting of exemptions for scrimshaw and sperm whale oil and

does not object to this section of the bill.

3. Section 3 of S. 229 clarifies the intent of the notice and review
requirements to apply to all applications for an exemption or permit.
The Department of the Interior recommended this amendment.

4, Section 4(1) permits duly authorized enforcement agents to make
arrests without a warrant 1f the agent has reasonable grounds to
believe that the person to be arrested is committing the violation

in the agent's presence or view. This authority was in the Endangered
Species Act of 1969, is found in all other wildlife legislation,

and was in the bills which were the basis of the Act. It appears

to have been inadvertently omitted in the drafting process and was

an amendment recommended by the Department.

5. Section 4(2) authorizes the Secretary to dispose of endangered
species parts or products which have been forfeited to and stored
by the government. The Department recommended such a provision;
however, S. 229 restricted it by prohibiting sale. We believe sale
may be a valid means of disposal under certain circumstances and
therefore oppose enactment of section 4(2). In no case would
endangered species or their products be sold if the sale would lead
to increased pressure on wild populations. The Secretary should
have discretionary authority to sell, loan, transfer, donate,
destroy or declare surplus as he deems proper items forfeited
under this Act.

6. Section 5 excludes from the definition of "commercial activity" the
exhibition of commodities by museums or smaller cultural or historical
organizations. The effect of this amendment is to allow the interstate
exchange of displays between such organizations without violating the
Act. The Department of the Interior by administrative regulation on
September 26, 1976, further defined the term "industry and trade" as

it is used in the Act's definition of the term "commercial activity."
The new Department of the Interior definition narrows the scope of those
activities which are prohibited by the Act, that is, activities involve
"the actual or intended transfer of wildlife or plants from one person
to another in the pursuit of gain or profit." This definition is broader



than the amendment in the sense that it would probably permit other
persons or institutions to make nonprofit transfers. However, the
amendment was necessary because the Department of Commerce has not
adopted the same definition as the Department of the Interior.

In explaining the bill on the floor, Congressman Leggett stated
that the amendment was not intended to limit the Department of the
Interior's definition. This being the case, we have no objection
to this amendment.

SincerelyAxpdfé,

of the Interfor

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D. C. 20503



THE ASSISTANT SECRETARY OF COMMERCE
Washington, D.C. 20230

2 JuL 1976

Honorable James T. Lynn

Director, Office of Management
and Budget

Washington, D, C. 20503

Attention: Assistant Director for Legislative Reference
Dear Mr, Liynn:

This is in reply to your request for the views of this Department
concerning S. 229, an enrolled enactment

"To amend the Endangered Species act of 1973 in order
to permit the disposal of certain endangered species
products and parts lawfully held within the United
States on the effective date of such Act."

S. 229 amends the Endangered Species Act of 1973, so as to authorize
the Secretary of Commerce to grant exemptions for a period of up to
three years for the sale of ''pre-Act endangered species parts', limited
to scrimshaw and sperm whale oil and its derivatives. This authority
will allow time for those holding such products to dispose of their present
inventories., Sufficient safeguards are provided to prevent additional
taking or trade in endangered species. The bill also includes language
that preserves our ability to prosecute persons who viclated the Act by
trading in prohibited parts or products prior to the exemptions contained
in S. 229,

This Department recommends approval by the President of S. 229.

It is anticipated that S. 229 could result in increased cost amounting
to approximately $150, 000 and six people for fiscal year 1977. This
same level of funding and people will be needed through fiscal years

1978 and 1979.

Sincerely,

|5

E. Kaspulys
ssistant Secretary for Administration




UNITED STATES OF AMERICA
GENERAL SERVICES ADMINISTRATION

WASHINGTON, DC 20405
Ly
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GENERAL HERYICES
THATHON.

July 1, 1976 e
A MAMIGL s L EUDGET

Honorable James T. Lynn
Director, Office of
Management and Budget
Washington, D.C. 20503

Dear Mr. Lynn:

By letter of June 30, 1976, you requested the views of the General
Services Administration (GSA) on enrolled bill S. 229, "To amend
the Endangered Species Act of 1973 in order to permit the disposal
of certain endangered species products and parts lawfully held
within the United States on the effective date of such Act."

Section 2 of the bill provides in part that the contracts

entered into by GSA with private companies for the disposal of
approximately 23,400,000 pounds of sperm 0il are valid notwithstanding
the prohibition set forth under section 9(a){(1)(F) of the Act. GSA
requested that language be placed in the bill to make clear the
validity of such contracts and to assure that they will be performed
by the parties as contemplated.

GSA supports enactment of the enrolled bill.

Sincerely,

Lok 4. )

Administrator

Keep Freedom in Your Future With U.S. Savings Bonds



EXECUTIVE OFFICE OF THE PRESIDENT
COUNCIL ON ENVIRONMENTAL QUALITY
722 JACKSON PLACE. N. W.

WASHINGTON, D. C. 20006

July 6, 1976

MEMORANDUM FOR JAMES M. FREY
ASSISTANT DIRECTOR FOR LEGISLATIVE REFERENCE
OFFICE OF MANAGEMENT AND BUDGET

ATT: MS. RAMSEY, RM. 7201 NEOB

SUBJECT: S. 229 -~ Enrolled, "To amend the Endangered Species
Act of 1973 in order to permit the disposal of
certain endangered species products and parts law-
fully held within the United States on the effective
date of such Act."

The Council on Environmental Quality did not support this bill
in its final form because of the difficulty of effective en-
forcement. However, because the bill contains some safeguards
for preventing sale of illegally imported products, we do not
object to the signing of this bill in its present form.

Gary L. Widman
General Counsel
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ASSISTANT ATTORNEY GENERAL
LEGISLATIVE AFF AIRS

Bepartment of Justice
Washington, B.C. 20530

July 6, 1976

Honorable James T. Lynn

Director, Office of Management
& Budget

Washington, D. C. 20503

Dear Mr. Lynn:

In compliance with your request, I have examined a facsimile
of the enrolled bill, S. 229, "To amend the Endangered Species
Act of 1973 in order to permit the disposal of certain endangered
species products and parts lawfully held within the United
States on the effective date of such Act.”

The first paragraph of S. 229 makes only a technical cross-
reference amendment to 16 U.S.C. 1533(f)(2)(B)(ii). Section
2 of the bill provides authority to the Secretary of the Interior
to exempt two classes of endangered species products, sperm
whale o0il and scrimshaw, from certain prohibitions of the
Endangered Species Act, including criminal prosecution, and
further specifies the procedure to be followed by persons
seeking such exemptions. Section 3 of the bill authorizes the
Secretary to waive the 30-~day notice requirement in issuing
permits in hardship exemption cases where an emergency situation
threatens the health or life of an endangered animal. Section
4 corrects an apparent oversight in the Act by authorizing
enforcement personnel to arrest without a warrant persons
committing violations in their presence or view, and also provides
the Secretary with authority to dispose of forfeited property.
Section 5 exempts exhibition of commodities by museums and
other similar cultural or historical organizations from the
"commercial activity" definition contained in 16 U.S.C. 1532 (1).

Sections 3 and 4 of the bill embody provisions we have
previously reviewed with approval. We have no comment on Section
5 of the bill and defer any judgment to the Department of the
Interior.



We believe Section 2 of the bill may be unconstitutional.
That section makes exemptions to the Act available to two
classes of products, sperm whale o0il and finished scrimshaw
product, that were lawfully held on the effective date of the
Act. No justification or explanation for the favorable treatment
afforded to these two classes appears from the face of the
bill. We are informed by the Department of the Interior that
the legislative history of this bill also does not, in Interior's
opinion, provide a rational basis for such classification,
nor explain why exemptions should not be afforded to all
endangered species products if they are granted to any.

The Department of Justice defers to the Department of
the Interior as to whether this bill should receive Executive
approval.

Sincerely,

Whici g (e it

MICHAEL M. UHLMANN
Assistant Attorney General
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THE WHITE HOUSE

WAHASHINGTON

July 8, 1976

MEMORANDUM FOR: JIM CAVANAUGH
FROM: MAX L. FRIEDERSDORF
SUBJECT: S. 229 - Endangered Species Act amendments

The Office of Legislative Affairs concurs with the agencies

that the gybject bill be signed.

Attachments



THE WHITE HOUSE
WASHINGTON

7/8/76

TO: Bill Kendall/Charlie Leppert
FROM: Jane Greenleaf
Comments Please

BK - sign

CL - passed House by voice vote
recommend sign

RKw 5‘(73\«-



EXECUTIVE OFFICE OF THE PRESIDENT
. OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

JUL 7 1976

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill S. 229 - Endangered Species Act
amendments
Sponsors - Sen. Kennedy (D) Massachusetts and
Sen. Brooke (R) Massachusetts

Last Day for Action

July 13, 1976 - Tuesday

Pur pose

Amends the Endangered Species Act of 1973 to exempt legally
obtained sperm whale oil and scrimshaw from existing pro-
hibitions on their sale in interstate and foreign commerce.

Agency Recommendations

Office of Management and Budget Appréval
Department of the Interior Approval
Department of Commerce Approval
General Services Administration Approval

“ Council on Environmental Quality No objection
Department of Justice Defers to Interior
Discussion

Under the Endangered Species Act, as amended in 1973, the
Secretaries of the Interior and Commerce are charged with
the conservation, protection, restoration, and propagation

Attached document was not scanned because it is duplicated elsewhere in the document
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941H CONGRESS SENATE { R ORT
1st Session , No. 9463

SCRIMSHAW ART PRESERVATION ACT OF 1975

ApPRIL 4, 1975.—Ordered to be printed
Filed under authority of the order of the Senate of March 26, 1975

Mr. MaexusoN, from the Committee on Commerce,
submitted the following

REPORT

[To accompany 8. 229]

The Committee on Commerce, to which was referred the bill (S.
229) to amend the Endangered Species Act of 1973 to make it more
consistent with the Marine Mammal Protection Act of 1972, having
considered the same, reports favorably thereon with a title amend-
ment and an amendment in the nature of a substitute to the text of the..
bill and recommends that the bill as amended do pass. 7

PURPOSE -

S. 229 is designed to qreserve the art of scrimshaw, which origina’téd
during the nation’s ear

designs in, and carved figures from whale bone and teeth as a means of
passing the time during the long months spent away from horme on
whaling expeditions. As the nation grew and expanded westward,
the popularity of scrimsaw grew as well, and today the art is practiced
throughout the country, in areas such as the Pacific Northwest, the
Southwest, Alaska and Hawaii. Today’s artisans, in addition to prac-
ticing scrimshaw as it was originated in New England, have adapted
the art and developed new innovations which reflect the heritage
of other sections of the nation in addition to that of New England and
which are not restricted to nautical motifs.

Due to the prohibitions of the Endangered Species Act of 1973,
artisans are now prohibited from selling their finished serimshaw
products, in_interstate commerce. While other media, such as beef
bone, could be legally utilized, most artisans have not had sufficient
time to adapt their craft to other matérial. Thus, in order to assure
the preservation of this art form, S. 229 permits the Secretary of Com-
merce, who administers the Endangered Species Act with respect to
whales, to grant exemptions for a limited period of time for the sale

38-010

y years by New England whalers who etched..
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of finished scrimshaw products in inter: i i

‘rimsh state commerce. This legislati
would permit scrimshanders sufficient time to both dispis: g;l; %fllgi?
present mventories and to adapt their art to & new medium without
encouraging an endless trade in products of endangered speci:es.

BACKGROUND AND XEED

The Marine Mammal Protection Act, which
s was passed b

(}Jongress on October 21, 1972, was designed to prevelgt the fu};tﬁzel;}
slaughter and depletion of marine mammals throughout the world b
removing the United States’ market for the parts and prgducts o}f’
these mammals. The Act prohibited the importation and sale in inter-
Sltate and foreign commerce of such parts and products, although
these prohlbltlons did not apply to marine mammals taken prior to
Deicel?é)%' (231, 1972, the eg'ective date of the Act.

n 1975 Longress passed the endangered Species Ac i
strengthened its 1969 predecessor by grohibitglg not ort;l;ftl}li?g;x;)f?t;}-l
tion, but also the sale, of endangered species and their parts and
products in interstate and foreign commerce. Unlike the Marine Mam-
mal Act, however, the Endangered Species Act contains no retroactive
exemptions for the interstaté sale of parts and products of endangered
marine mammals which were legally held under the 1972 Act. This
mconsistency has resulted in a great deal of confusion in the enforce-
ment of the laws and has created financial hardship for serimshanders
and other artisans who deal in carved whale bone and teeth. These
individuals possess substantial inventories of legally acquiretf whale
bone and teeth used in their craft but are prohibited from marketin
g:gx(-) fﬁgxﬁziled £r%duc€: under gée 1973 Act. Since exemptions for thg
5 e art objects cannot be o i islati
18 needed to rectii’y the situatio;if. nnted administratively, legiltion

LEGISLATIVE HISTORY

During the 93d Congress, S. 3751 was introduced ;
July 11,1974 by Senator Edward M. Kennedy (Il)lfiiag;. ;}?ncsieélzrtzgg
Edward R. Brooke (R-Mass.) and was referred to the Senate Coom-
merce Committee on July 19, A revised bill, 8. 4128 which was more

October 10, 1974 and referred to the Senate Commerce (' ittee
: 2 : ommittee on
3%%%1'9%% g c?nig:urzts}sl.er action occurre,d‘ with regpect to either bill dur-
n January 17, 1975 Senators Kennedy and B i '
229, which was identical to S. 4198 of thg%d Coxxzzglefs Ir’lléll;:dﬁ?f%vas .
referred to the Senate Commerce Committee on J: amiai*y 17 19’?53
After a comment period during which the public was asked to ex ress
its views on the bill, the Senate Commerce Committee reporte% an
amendment to S.T 229 in the form of a substitute hill. Following are th
ma'got%;},z;ev; prov;srgns in the amendment: - o SE R e
Leuneation of Uongressional Intent—t . ion of.8.
229 sets forth more clearly the intent of C{gél:esasm&?iggrsag 10:6 S
lation—that is, to preserve the native American art of scriglshaw ' ;
not to promote or perpetuate the trade in products of endan, ergd
species, The Committee views this legislation as providing a transgit’o ;
period during which serimshanders may sustain themselves thro;gﬂ

3

the marketing of their finished products in interstate commerce, while
at the same time adapt their art to other media which are legal for in-
terstate sale.

Limited Exemption Period.—Under the amended version of the bill,
the Secretary of Commerce may grant for two years after the effec-
tive date of the Act exemptions for the wholesale sale and shipment in
interstate commerce of finished scrimshaw products and for a period
of seven years after the effective date exemptions for retail sale for per-
sonal use of finished scrimshaw products. The designation of a time
during which exemptions may be granted is preferable to the open
ended provisions of the original bill which might have encouraged
smuggling of endangered species in the future when a market for
scrimshaw products would still exist, but legally acquired stocks would
have been depleted. '

Reporting Procedures—The amendment reported by the Commit-
tee sets forth specific reporting procedures which must be met by any
individual seeking such an exemption. Among those requirements are
the submission to the Secretary of Commerce within 120 days of the
effective date of the amendment of a complete and detailed inventory
of all holdings of whale bone and teeth. The Secretary may grant ex-
emptions only for holdings thus reported. : .

In addition, any individual applying for an exemption must submit
to the Secretary all available sales records, reports and other docu-
ments to show that the holdings for which ‘the exemption is being
sought were legally acquired. V%iile the bill itself contains no penal-
ties for the submission of falsified records, it should be noted that
federal law (18 USC 1001) prohibits the submission of falsified docu-
ments and data in any matter within the jurisdiction of any depart-
ment or aq%ency of the United States. Violation of such prohibition
is punishable by a fine of not more than $10,000 or imprisonment for
not more than five years, or both.

Tt should also be made clear that in order for stocks of whale teeth
and bone to have been legally acquired prior to December 21, 1972, it
is not enough that these materials were purchased prior to that date.
Rather, they must have been imported prior to the date when the
subject whale was placed on the Endangered Species List pursnant
to the Endangered Species Act of 1969.

Special Task Force—In order to guard against violations of the
Act, particularly with respect to smuggling, that may be encouraged
by the granting of exemptions under this amendment, the Secretaries
of Commerce, Interior and Treasury are directed to create a special
task force to provide an intensive enforcement effort with respect to
whale bone and teeth. The efforts of this task foree are to be concen-
trated in those areas of the country which are most likely to be sus-
ceptible to violations of the Act as a result of the exemptions granted.

The Committes expects this task force to constitute a genuine effort
on the part of the agencies involved to seek out and punish violators
of the Act. ’

" In their formal comments on the bill, the Departments of Commerce
and Interior have recommended broadening the scope of the exemp-
tions authorized under the Act. The Committee has taken no position
on the merits of these proposals, but it feels that any additional ex-
emptions should first be closely examined in public hearings and that
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it would be inappropriate to include them in these amendments, until
a complete retord has been developed showing that the same or sim-
ilar narrow purposes would be served by further exemptions.

granted or remain in effect more than seven years
after the date of enacement of this provision.
Any such exemption may be granted by such Secretary upon

TEXT OF 8. 229, AS REPORTED : To amend the Endangered Species
Act of 1973 to assure the perpetuation of the art of scrimshaw, and
for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, That
t.}%js %ct’; may be cited as the “Serimshaw Art Preservation Act
of 19757, o :

Skc. 2. (a) The Congress finds and declares that—

(1) A1l forms of art and culture which reflect this Na-
tion’s heritage should be preserved, as the United
States prepares for its bicentennial year.

(2) Iécmmshaw is an art form which was developed
during the Nation’s early years by New England whalers
and others; it has been practiced by skilled American
craftsmen and artisans ever since. ,

~ (3) The perpetuation of this art of the culture and

heritage of the United States is threatened by the pro-
hibition enacted in 1973 against the marketing of whale
bone and teeth.

{b) It is the purpose of the Congress in this Act to exempt
serimshaw and secrimshaw products from the prohibitions of

- the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.).

Skc. 8. Section 3 of the Endangered Species Act of 1973
(16 U.S.C. 1532) is amended by (1) redesignating para-
graphs “(10)” through “(16)” thereof as paragraphs “(11)”
through “(17)” thereof; and (2) by inserting therein the fol-
lowing new paragraph:

“(10) The term ‘scrimshaw’ means an art form which in-
volves the etching or engraving of designs upon, or the carv-
ing of figures, patterns, or designs from, the bones and teeth
of marine mammals of the order Cetaces.”.

Sec. 4. Section 10(b) of the Engandered Species Act of
1973 (16 U.S.C. 1539(b)) is amended by adding at the end
thereof the following two new paragraphs: - S

“(4) (A) The Secretary of Commerce may exempt
persons from the prohibitions contained in subpara-
graphs (E) and (F) of section 9(a) (1) of this Act—

“(i) with respect to the wholesale movement or
sale of finished scrimshaw products, if such prod-
ucts or the raw materials for such products were held
lawfully within the United States on December 21,

1972, except that no such exemption shall be granted -
* or remain in effect more than two years after the

date of enactment of this provision; and

“(i1) with respect to the retail sale of finished

serimshaw products for personal use by the purchas-
ers thereof, except that no such exemption shall be

such terms and conditions as he shall prescribe, including, but
not limited to, requiring such persons to register inventories:
to maintain mmi){}ete sales records; to permit duly authorized
agents of such Secretary to inspect any such inventories and
records; and to prepare and submit to such Secretary any
reports requested by him.

“(B) Any persons who seeks an exemption pursuant
tﬁ &1111y provision of subparagraph (A) of this paragraph
shall— . :

“(i) submit to such Secretary, within 120 days
after the date of enactment of this paragraph, a com-
plete and detailed inventory, in such form and man-
ner as such Secretary shall prescribe, of the quantity
of bone and teeth of marine mammals of the order of
Cetacea and of parts of and products from such bone
and teeth, which are held or otherwise controlled by
such person. The Secretary of Commerce shall grant
an exemption pursuant to such subparagraph only
for the holdings reported in such inventories;

“(i1) apply to such Secretary for such exemption,
in such form and manner and with such submissions
as such Secretary shall preseribe; and

“(i1i) submit to such Secretary sales records, re-
ports, and other documents and materials, to the
extent necessary to establish that the holdings with
respect to which an exemption is sought were
acquired in accordance with subparagraph (A).

“(C) There shall be a rebuttable presumption, in any
action brought under this Act for a violation of a provi-
sion of section 9(a) of this Act, that no exemption au-
thorized by this paragraph is applicable. Any person
who claims the benefit of any exemption granted pur-
suant to this paragraph shall have the burden of rebut-
ting such presumption in such an action. Regulations
promulgated by the Secretary of Commerce with respect
to exemptions pursuant to this paragraph shall be in
effect on the date of final publication, nothwithstanding
any other provision of this Act.

(5) Within 120 days after the date of enactment of
this paragraph, the Secretary of the Interior, the Secre-
tary of Commerce, and the Secretary of the Treasury
shall establish an inter-agency fask force to enforce the.
provisions of this Act applicable to the bone and teeth of
marine mammals of the order Cetacea and parts of and
products from such bone and teeth. This task force shall
act in addition to, and not in lieu of, existing enforce-
ment activities, and shall concentrate its activities in
those regions and areas which are most susceptible to
unlawful activity asa result of exemptions granted under
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paragraph (4) of this subsection. The Secretaries of the
Interior, Commerce, and the Treasury shall report jointly
to the Congress and the President, within 12 months
after the date of enactment of this paragraph, on the
extent to which the provisions of this Act have been
“violated with respect to the bone and teeth of such mam-
mals and with respect to the effectiveness of this task
force in preventing such violations.”.

SECTION BY SECTION ANALYSIS

Section 2. .

This section declares the findings of Congress in enacting the legis-
lation, namely, that in preparation for the Nation’s bicentennial,
every effort should be made to preserve all forms of art and cultures
which reflect the nation’s heritage. Among those art forms to be pre-
served is scrimshaw.

Section 3. ,
This section defines the term “scrimshaw®.

Section 4.
This section amends section 10(b) of the Endangered Species Act
of 1973 by adding two new paragraphs (4) and (5) at the end thereof.
Subparagraph (4) (a) permits the Secretary of Commerce to grant,
under such conditions as he may prescribe, exemptions to the En-
dangered Species Act of 1973 for the sale in interstate commerce of
finished scrimshaw products. These exemptions may be granted for 2
years from the effective date of the bill for the wholesale sale and
shipment of finished scrimshaw and for 7 years after the effective
date for the retail sale for personal use of finished scrimshaw.
Subparagraph (B) sets down certain reporting requirements which
must be met by any person seeking such an exemption. )
Subparagraph (C) creates a rebuttable presumption that in con-
nection with any action brought for violation of the Act, the exemp-
tion provided for in section 4 does not exist. )
Paragraph () directs the Secretaries of Commerce, Interior, and
Treasury to create a special task force for intensive enforcement of
these amendments. The efforts of this task force are to be concentrated
in those areas of the country which may be susceptible to violations of
the Act as a result of the exemptions granted.

COST ESTIMATE

In acocrdance with Section 252 of the Legislative Reorganization
Act of 1970, the committee estimates that there would be no significant
additional cost to the Federal Government if the proposed legislation

were enacted. .
: CHANGES IN EXISTING LAW

There would be no change in existing law if the legislation were
enacted.
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AGENCY COMMENTS

U.S. DeparrMenT oF THE INTERIOR,
- (zpmcn 03:0 T%E %{ECRETARY,
Vashington, D.C., Mar
Hon. WarreN G. MacnusoN, geom » Maroh 24, 1676,
Chairman, Committee on Commerce,
U.8. Senate, Washington, D.C.

Dear Mr. Crameman : Your Committee has requested the views of
this Department on 8. 229, a bill “To amend the Endangered Species
Act of 1973 to make it more consistent with the Marine Mammal Pro-
tection Act of 1972.” :

. S. 229 would authorize the Secrctary of Commerce to grant exemp-
tions from the prohibitions of section 9(a) (1) (E) and (F') of the
Endangered Species Act of 1973 to persons who lawfully held inven-
tories of bomne, teeth, or other parts or products of marine mammals

_ of the order Cetacea prior to the effective date of the Marine Mammal
Act of 1972. Exemptions thus granted would run with the article and

apply to subsequent purchasers. In every action brought for a viola-
tion of the Endangered Species Act of 1973, there would be a rebut-
table presumption that the exemption does not apply. Any person
claiming the exemption in such a proceeding would have to bear the
burden of establishing his right to it. The Secretary of Commerce
could prescribe terms and conditions for the granting of an exemp-
tion, and any regulations published by the Secretary in connection with
the exemption would be effective on the date of publication.

While we agree in principle with the proposed amendment, there
are a number of other problem areas which have developed in the ad-
ministration of the Act by this Department. We testified before the
93d Congress In regard to these. The Fish and Wildlife Service is
currently studying the need for amendments to the Act, which would
address these other problems. Since the Secretary of Commerce is
responsible for administering the Endangered Species Act insofar as
g er;a;af;i 111;0 énamne maﬁamals of the order Cetacea, we defer to the

‘ e Commerce Department as to ¢ vailabili
thi(ls‘ﬁ)axs,}gular n P o the need and availability of

The Office of Management and Budget has advised that there is n
objection to the presentation of this report from the standpoint of th:
Administration’s program.

Sincerely yours,
) . Doveras P. WrerLEr,
Acting Assistant Secretary of the Interior.

GexNErar, CoUNSEL oF THE DEPARTMENT OF CoMMERCE,
Washingt ..
Hon. Warrex G. MaeNUsox, gtot D-C-, March £, 1975.

Chairman, Senate Commerce Qommittee
U.8. Senate, Washington, D.C. ,
Drar Mr. Cuammax: This is in response to your
. 3 : Th equest for the
views of this Department with respect to S. 229,ya bill t% amend the

Endangered Species Act of 1973 to make it y i i
Marine Mammal Protection Act of 1970, o 0ot With the

S. 229 would amend Section 10 (b) of the Endangered Species Act
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of 1973 (87 Stat. 896; 16 U.S.C. 1539) by adding a new subsection
(4) to exempt from the prohibited acts identified m clauses (E) and
(F) of Section 9(a) (1) of the Act stocks or inventories of bone and
teeth of marine mammals of the order Cetacea, including parts or
products ‘thereof, lawfully held within the United States on
December 21, 1972,

The “grandfather clause”, section 9(b) of the Endangered Species
Act, now prohibits certain commercial activities with respect to en-
dangered species held in the course of a commercial activity on the
effective date of the Act. This prohibition has resulted in the inabil-
ity of certain businesses to utilize existing endangered species or parts
thereof legally held at the time the Act became effective.-

The Department recognizes the injustice of the present situation
with respect to those businesses affected and supports the intent of
this legislation. However, we feel that S. 229 will only paritally correct
the problem by reason of its limited scope. We suggest that the bill be
expanded to meclude all parts and products of marine mammals of
the order Cetacea to alleviate the hardship caused various businesses
which are unable to trade in interstate commerce any endangered
species, or parts thereof, which were legally acquired and being held
at the time the Act became effective. The objective of the Endangered
Species Act is to prevent the taking of endangered species o% fish
and wildlife and to restrict trade that would lead to the killing of ad-
ditional animals, The Department feels the amendment we are sug-
gesting would insure both our commitment to the moratorium on taﬁ-
ing additional animals and also our concern for the businessman.

We would like to have S. 229 amended further to ease the adminis-
trative burden of proving that the parts or products were acquired
prior to the effective date of the Act. With regard to parts and prod-
nets from those species under the jurisditeion of this Department, we
believe that the ability of the Secretary to adequately enforce the Aect
as amended by S. 229 would be enhanced by modifying subsection
9 é (&) (g ?) to read as follows (brackets deleted; italic language
added) :

“(2) Any person required to obtain permission under paragraph
(1) of this subsection and any person who sells or offers for sale in
interstate commerce any fish or wildlife listed pursuant to section 4
of this Act shall—

“{A) keep such records as will fully and correctly disclose each
portation or [exportation] other acquisition of fish, wildlife, or
plants made by him and the subsequent exzportation, sale, or other
disposition made by him with respect to such fish, wildlife, or
plants;

“{B) at all reasonable times upon notice by a duly authorized
representative of the Secretary, afford such representative access
to his places of business, an opportunity to examine his inventory
of [imported] fish, wildlife, or plants and the records required
to be kept under subparagraph (A) of this paragraph, and to
copy such records; and S

“(C) file such reports as the Secretary may require.”

We take no position with respect to any problems which this amend-

“ment may raise with respect to species under the jurisdiction of the
Department of the Interior. :
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thgee i}vaogela(%egg advised by the Office of Management and Budget th t
Grore woul ﬂfllo ob]ecthn to the submission of our re (}I‘ég t t]ib
I rom the standpoint of the Administration’s prog'ram o e
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941H Conaress | HOUSE OF REPRESENTATIVES Reporr
2d Session No. 94-823

ENDANGERED SPECIES ACT AMENDMENTS

FeBRUARY 11, 1976.—Committed to the Committee of the Whole House on the
‘ " State of the Union and ordered to be printed-

Mrs. SurLivaxn, from the Committee on Merchant Marine and
Fisheries, submitted the following

REPORT B
[To accompany H.R. 10229]
™

The Committee on Merchant Marine and Fisheries, to whom was
referred the bill (FL.R. 10229) to amend the Endangered Species Act of
1973, having considered the same, report favorably thereon with
amendments and recommend that the bill as amended do pass.

The amendments are as follows:

Strike out all after the enacting clause and insert the following:

That section 4(f) (2) (B) (ii) of the Endangered Species Act of 1973 (16 U.8.C.
1533 (f) (2) (B) (ii)) is amended by striking out “subsection (b) (A), (B), and
(C)” and inserting in lieu thereof “subsection (b) (1) (A)”.

. SEc. 2. Section 10 of the Endangered Species Act of 1973 (16 U.S.C. 1539) is
amended by adding at the emd thereof the fellowing new subsections:

_“(f) (1). As used in this subsection—

“(A) The term ‘pre-Act endangered species part’ means—

“(i) any sperm whale oil which -was lawfully held within the United
States on December 28, 1973, in the course of a commercial activity; or

“(ii) any finished scrimshaw product, if such product or the raw
material for such product was lawfully held within the United States
on December 28, 1973, in the course of a commercial activity.

“(B) The term ‘serimshaw product’ means any art form which involves
the etching or engraving of designs upon, or the carving of figures, patterns,
or designs from, any bone.or tooth of any marine mammal of the order
Cetacea.

“(2) The Secretary, pursuant to the provisions of this subsection, may
exempt, if such exemption is not in violation of the Convention, any -pre-Act
endangered species part from one or more of the following prohibitions:

“(A) The prohibition on exportation from the United States set forth
in section 9(a) (1) (A) of this Act.

“(B) Any prohibition set forth in section 9(a) (1) (E) or (F) of this
Act.

“(3) Any person seeking an exemption described in paragraph (2) of this
subsection shall make application therefor to the Secretary in such form and
manner as he shall prescribe, but no such application may be considered by the
Secretary unless the application—

“(A) - is received by the Secretary before the close of the one year period
beginning on the date on which regulations promulgated by the Secretary to
carry out this subsection first take effect ;
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“(B) contains a complete and detailed inventory of all pre-Act endangered
species parts for which the applicant seeks exemption ;

“(C) is accompanied by such documentation as the Secretary may reguire
to prove that any endangered species part or product claimed by the appli-
cant to be a pre-Act endangered species part is in fact such a part; and

“(D) contains such other information as the Secretary deems necessary
and appropriate to carry out the purposes of this subsection. ‘

“{4) If the Secretary approves any application for exemption made under this
subsection, he shall issue to the applicant a certificate of exemption which shall
specify-—

““(A) any prohibition in section 9(a) of this Act which is exempted ;

“(B) the pre-Act endangered species parts to which the exemption applies ;

*(C} the period of time during which the exemption is in effect, but no
exemption made under this subsection shall have force and effect after the
close of the 3-year period beginning on the date of issuance of the certificate ;
and

) “(ID) any term or condition preseribed pursuant to paragraph (3) (A)

or (B}, or both, which the SBecretary deems necessary or appropriate.

“(5) The Secretary shall prescribe such regulations as he deems necessary and
appropriate to carry out the purposes of this subsection. Such regulations may
set forth— :

“(A) terms and conditions which may be imposed on applicants for exemp-
tions under this subsection (including, but not limited to, requirements
that applicants register inventories, keep complete sales records, permit duly
authorized agents of the Secretary to inspect such inventories and records,
and periodically file appropriate reports with the Secretary) ; and

“(B) terms and conditions which may be imposed on any subsequent pur-
chaser of any pre-Act endangered species part covered by ‘an exemption
granted under this subsection.

to ensure that any such part so exempted is adequately accounted for and not

disposed contrary to the provisions of this Act. No regulation prescribed by the

Secretary to carry out the purposes of this subsection shall be subject to section
“4(£)(2) (A) (i) of this Act, ’

“(g) In connection with any action alleging a violation of section 9, any person
claiming the benefit of any exemption or permit under this Act shall have the
burden of proving that the exemption or permit is applicable, has been granted,
and was valid and in force at the time of the alleged violation.”

Sec. 3. Section 10 of the Endangered Species Act of 1973 (16 U.8.C. 1539) is
further amended— :

(1) by striking out “subsection” in the first sentence of subseection ( c)
thereof and inserting in lieu thereof “seetion” ; and

(2) by striking out the period at end of the second sentence of sub-
section (c) thereof and inserting in lieu thereof the following: “; except
that such 30-day period may be waived by the Secretary in an emergency
situation where the health or life of an endangered animal is threatened
and no reasonable alternative is available to the applicant, but notice of
any such waiver shall be published by the Secretary in the Federal Register
within 10 days following the issuance of the exemption or permit.”

Sec. 4. Section 11(e) (3) of the Endangered Species Aet of 1973 {16 U.8.C.
1540(e) (3)) is amended—

(1) by inserting immediately before the words “execute and serve any
arrest warrant,” in the second sentence thereof the following : “make arrests
without a warrant for any violation of this Act if he has reasonable grounds
to believe that the person to be arrested is committing the violation in his
presence or view, and may” ; and

(2) by striking out the period at the end thereof and inserting in lieu
thereof the following: *, but upon forfeiture of any such property to the
United States, or the abandonment or waiver of any claim to any such
property, it shall be disposed of (other than by sale to the general public)
by the Secretary in such a manner, consistent with the purposes of this Aet,
as the Secretary shall by regulation preseribe.”

Sec. 5. Paragraph (1) of section 8 of the Endangered Species Act of 1973 (16
U.8.C. 1632(1)) is amended by striking the period and inserting in lieu thereof
“, provided, however, that it does not include exhibition of commodities by
museums or similar eultural or historieal organizations.”

-
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Amend the title to read as follows:

A bill to amend the Endangered Species Act of 1973 in order to permit the dis-
posal of certain endangered species products and parts lawfully held within the
United States on the effective date of such Act.

Purrose oF THE LEGISLATION

The purpose of the legislation is to improve management of the
Endangered Species Act of 1973 and to allow for the limited disposal
of pre-Act, legally-obtained endangered species parts and products.

More specifically, the bill makes a number of minor changes to
clarify certain ambignities, avoid lapses of coverage, and unneces-
sary administrative burdens, and to create greater consistency with
other similar conservation legislation, the Marine Mammal Protection
Act of 1972.

LEGISLATIVE BACEGROUND

The enactment of the Endangered Species Act of 1973, significantly
strengthened the existing law to protect species which are endangered
or becoming endangered. Further, it set strict prohibitions on the im-
port and export and interstate sale of endangered species parts or
products. The Act did not restrict the intrastate sales of endangered
species parts and Ii)roducts.. . )

During the implementation and administration of the Act, the De-
partments of Interior and Commerce have gained considerable experi-
ence and have recognized certain problems in working with statutory

provisions,

Therefore, on October 1, 1975, the two Departments submitted by
Executive Communication amendments to the Act to clarify and
remedy the problem areas. These amendments were the general sub-
ject of discussion during oversight hearings which were held by the
Subcommittee on Fisheries and Wildlife Conservation and the Envi-
ronment on October 1, 2, and 6, 1975, Earlier, the Subcommittee had
held hearings on several bills which amended the Act to provide for
specific exemptions for pre-Act, legally obtained scrimshaw (H.R.
2057) and whale oil (H.R. 3456) from the prohibitions of the Act.
These bills were held in abeyance until completion of the oversight
hearings, at which time the discussion centered on whether specific
or general exemption should be granted. i

QOctober 20, 1975, the Administration amendments were intro-
duced in the form of H.R, 10229. Inasmuch as the substance of the
bill had been considered during five days of previous hearings, the
Subcommittee considered the bill in open markup on November 6 and
7, whereafter it was reported to the Full Committee with amend-
ments, The Full Committee held an open mark-up session on Febru-
ary 4, 1976, and ordered the bill reported with one additional amend-
ment to the Subcommittee’s amended version.

BacrerouNp AnD NEED FOR THE LEGISLATION

In 1978 Congress passed the Endangered Species Act of 1978 which
strengthened its 1969 predecessor by prohibiting not only the importa-
tion but also the sale of endangered species and their parts and prod-
ucts in interstate and foreign commerce. The Endangered Species Act,
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however, contained no retroactive exemptions for the interstate sale of
parts and produets of endangered marine mammals which were legally
held under the Marine Mammal Protection Act of 1972. As a result of
this inconsistency between the two laws, a severe economic hardship
was inflicted upon those individuals who were engaged in legitimate
commercial activities and who were holding large inventories prior
to the passage of the Act. Considerable testimony was presented to the
Subcommittee during hearings which highlighted this problem with
respect to scrimshaw and whale oil, Although the Committee felt that
the commercial demand for endangered species should be eliminated
and that the U.S. should take the lead by curtailing the demand of its
citizens, at the same time the Committee felt that relief should be
granted in these two instances.

In the case of scrimshaw, the Committee was concerned not only
with the economic hardship caused by the Act but also with the pres-
ervation of the art of scrimshaw which was originated during the Na-
tion’s early years by New England whalers. These men etched designs
in and carved figures from whale bone and teeth as a means of passing
time during the long months spent away from home on whaling ex-
peditions. As the Nation grew and expanded westward, the popularity
of scrimshaw grew as well and today the artists practice throughout
the country in New England and in areas such as the Pacific North-
west, the Southwest, Alaska and Hawail. Today’s artisans, in addition
to practicing scrimshaw as it was originated in New England, have
adapted the.art and developed new innovations which reflect the heri-
tage of other sections of the Nation and which are not restricted to
nautical motifs. : '

Due to the prohibitions in the Endangered Species Act of 1973,
many scrimshanders were forced to abandon their profession because
the interstate market, which accounted for 85 to 95 percent of their
sales, was now closed to them. Unable to dispose of their legally ac-
quired stocks and unable to sell new scrimshaw except in intrastate
commerce, these individuals turned to other professions. Although
other media such as beef bone could be legally utilized, most artisans
have not had sufficient time to adapt their eraft to other materials.
Thus, to permit these individuals to dispose of their legally acquired
stocks and to agsure the preservation of the art of serimshaw, the Com-
mittee has established a special exemption from the Endangered
Species Act for secrimshaw, :

In respect to sperm whale oil, the legislation would permit the Gen-
eral Services Administration (GSA) to dispose of its stockpile of
14,739,520 pounds. This oil, which is derived from the endangered
sperm whale and which is used primarily as a lubricant, was acquired
between January, 1948, and June 1952, pursuant to the Strategic and
Critical Materials Stockpiling Act. However, in late 1972 the Interde-
partmental Materials Advisory Committee determined that sufficient
substitutes existed for sperm oil and that it should not be considered
a strategic material. This decision was concurred in by the Depart-
ment of Defense.

At the time the stockpile was declared surplus to the Nation’s needs,
GSA had 28,400,000 pounds of oil in storage. Although some 8.7 mil-
lion pounds have been disposed of, the prohibitions contained in the

-
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Endangered Species Act have prevented GSA from contracting for
further sale of the remainder.

The annual cost of storing this material is $38,568 per year and the
total cost of storage since the oil was declared surplus has been $77,136.
1t is expected that the Government would realize a profit of approxi-
mately $2.7 million from the sale of the sperm whale oil. To eliminate
this burden on the taxpayers and to permit persons who are now hold-
ing legally acquired stocks of sperm oil to dispose of that oil, the Com-
mittee in ILR. 10229 has provided a special exemption for the sale of
this oil.

The additional sections of the bill were considered to be “housekeep-
ing” changes required for effective management of the endangered
species program.

SECTION-BY-SECTION ANALYSIS

Section 1 amends section 4(f) (2) (B) (ii) of the Act to waive the
requirement that each state be allowed 90 days to submit its comments
and recommendations on any regulations issued by the Secretary of
the Interior or the Secretary of Commerce in regard to an emergency
posing a significant risk to the well-being of any endangered or
threatened species. As presently written, the Endangered Species Act

-mandates this 90-day delay before the emergency regulations may

become. effective. It seemed to the Committee that a 90-day comment
period was incongruous with the need for prompt action in emerg-
ency situations. It should be noted, however, that the Committee left
untouched that section of the Act which Hmits the duration of the
emergency regulations to 120 days.

Section 2 amends the Endangered Species Act by adding new sub-
sections (f) and (g) at the end of section 10. The new subsection (f)
establishes a mechanism for granting exemptions under the Act for
certain pre-act endangered species parts.

Subsection (f) (1) (A) defines for the purposes of this subsection
the term “pre-act endangered species part” to mean 1) any sperm
whale oil which was lawfully held in the United States on December
20, 1973, the effective date of the Endangered Species Act; and 2)
any finished scrimshaw product or the raw material for such produet,
if such product or the raw material was lawfully held in the United
States on December 20, 1973. '

Subsection (f) (1) (B) further defines secrimshaw produect to mean
any art form which involves the etching or designs upon or the carv-
ing of figures, patterns, or designs from any bone or tooth from any
mammal from the order Cetacea.

Subsection (f)(2) authorizing the Secretary of Commerce, who
pursuant to the Act has management responsibility for scrimshaw
and sperm whale oil, to grant an exemption for the exportation from
the United States and for the interstate sale of legally-held serim-
shaw and sperm whale oil.

Subsection (f)(3) directs that any person seeking an exemption
shall apply to the Secretary, however, no such application may be
considered unless the application is received within one year, contains
a complete and detailed inventory of all pre-act endangered species
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parts for which the applicant seeks an exemption, is accompanied
by appropriate documentation to prove that the parts were legally
held on December 20, 1973, and contains such other information as
the Secretary may require. o

Subsection (f) (4) requires that any certificate of exemption issued
by the Secretary shall specify the specific actions authorized by the
permit, the parts and products to which the exemption applies, and
the duration of the permit provided; however, that no permit may
remain in effect for more than three years after issnance and any term
or condition promulgated pursuant to section (f) (5) as the Secretary
deems appropriate. .

Subsection (f) (5) authorizes the Secretary to prescribe such regula-
tions as he deems appropriate. Such regulations may set forth require-
ments that applicants register inventories, keep complete sales records,
permit the inspection of such inventories and records, and file periodic
reports with the Secretary. The Secretary may also impose conditions
on any subsequent purchasers of any pre-act endangered species part
covered by an exemption to insure that any such part is not disposed
of contrary to the provisions of the Endangered Species Act.

Subsection (g), also added by section 2, provided for an affirmative
defense where a prima facie violation of the Act is established whereby
the holder must show that the permit or exemption is applicable, has
been granted, and is valid and in force. A similar provision is found
in the Comprehensive Drug Abuse Prevention and Control Act of
1970 (21 USC 855(b)) and the Act Prohibiting Foreign Fishing Ves-
sels in the Territorial Waters of the United States (Bartlett Act)
(16 USC 1082), and has been upheld in the Federal Court of Appeals.

Section 3(1) amends section 10(¢) of the Endangered Species Act
to clarify that notice of review of permit applications applies to the
entire section 10 and not just subsection (c).

Section 3(2) makes a technical change in the Act by adding a new
sentence to section 10(c) which provides that the 30-day comment pe-
riod which must precede the issuance of any permit or exemption under
the Act may be waived in an émergency situation where the health
or life of an endangered animal was threatened and where no reason-
able alternative is available to the applcant.

_ While the 30-day comment period has cansed a lengthening of the
time reauired to issue permits, it has apparently been generally ac-
cepted. However, there have been occasions during the past year where
the health or life of an animal on the endangered species list has been
threatened because of the lack of ability to waive the strict 30-day
notice requirement.

The emergency waiver would not be available for the convenience
of the applicant, or even to avoid serious economie loss to the appli-
cant. It would be available only to protect the health or life of the
endangered animal itself. The applicant would have to make a show-
ing that no reasonable alternative was available. It should be noted,
however, that an alternative would be considered reasonable even if it
involved substantial economic loss to the applicant. .

Section 4(1) amends section 11(e) (3) of the Act to permit duly
authorized enforcement agents to make arrests without a warrant if
the agent has reasonable grounds to believe that the person can be
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arrested for committing a vielation in his presence or review, This
authority was in the Endangered Species Conservation Act of 1969.
is found in all other wildlife legislation, and was in the bills which
were the basis of this Act. It appears to have been inadvertently omit-
ted in the drafting process. It is a traditional law enforcement au-
thority, and is mecessary in the proper enforcement of this Act with its
broad scope of prohibitions.

Section 4(2) further amends section 11(e) (3) of the Act to author-
ize the disposal other than by general sale to the public of any en-
dangered species, parts, or products which have been forfeited to and
stored by the government, thus sparing the taxpayers another un-
necessary storage cost. Without these amendments the government
lacks the authority to dispose of the forfeited items. The legislation
makes it clear, however, that these items may not be disposed of by
sale to the general public, thereby reducing the enforcement burden
upon the Departments of Commerce and Interior and reducing the -
likelihood of the introduction of smuggled products into this Nation.

Finally, Secsion 5 would exclude from the definition of “commer-
cial activity” in section 3 of the Act the exhibition of commodities by
museums or smaller cultural or historical organizations. The effect of
this amendment. is to allow the interstate exchange of displays between
such organizations without violating the Act.

Cost oF THE LEGISLATION

The Committee estimates that no additional costs would be in-
curred in carrying out ILR. 10229, as amended, in the current fiscal year
or in any of the years following this fiscal year.

Compriaxce Wite House Ruowe XTI

(1) With respect to the requirements of cause 2(1} (3) (A) of Rule
X1, of the Rules of the House of Representatives, three days of over-

sight hearings were held on the subject matter of this legislation in

October 1975, Some 34 witnesses were heard by the Subcommittee on
Fisheries and Wildlife Conservation and the Environment.

(2) With respect to the requirements of clauses 2(1) (3) (B) and
(C), of Rule XTI of the Rules, the bill does not provide new budget
authority or increased tax expenditures, and it has received no esti-
mate and comparison prepared by the Director of the Congressional
Budget Office. Consequently, no such information is supplied to meet
these requirements.

(3) With respect to the requirements of elause (2)(1) (3) (D), of
Rule XTI of the Rules, the Committee has received no report from the
Committee on Government Operations on this subject.

(4) The Committee reports that enactment of H.R. 10229, as
amended, would have no inflationary impact on prices and costs in
the operation of the national economy.

Dreranrmext Rerorts

The Department of the Interior transmitted to the Congress, as
Executive Communication No. 1815, draft legislation which became
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H.R. 10229 when introduced. This Executive Communication along
with reports received from the Departments of the Interior, Com-
merce and State follow herewith: ‘

[Ex. Comm. No. 1815]

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
: Washington, D.C., September 30, 1975.
Hon. Carr, B. Arserr, :
Speaker of the House of Bepresentatives,
Washington, D.C.

Dear Mr. Speaker: Transmitted herewith are the Department of
the Interior’s proposed amendments to the Endangered Species Act
of 1973 (P.L. 93-205 ; 87 Stat. 884).

We recommend that this proposal be referred to the appropriate
Committee and that it be enacted.

The Endangered Species Act of 1973 provided new and stronger
authority for the Secretary of the Interior (and the Secretary of
Commerce) to prevent the extinction of plants and-animals. That
authority included a broader responsibility to list species:that are
subject to provisions of the Act and also strengthen the Secretary’s
ability to protect and manage listed species.

The goal of the endangered species program is to maintain a healthy
diversity of species and to preserve in their natural ecosystem species
that are endangered with extinction or threatened with endanger-
ment. Wherever possible the program seeks to restore such species to
the point at Whi(‘ﬁ it is once again a viable component of its ecosystem.
Turther, insofar as possible, it is intended to prevent other species
from becoming endangered or threatened.

Since enactment of the 1973 Endangered Species Act, we have be-
come aware of a number of problems; certain provisions need clarifi-
cation or modification to expedite management and to insure equity
to those individuals impacted by the Act. ’

Inclosure: The dra]li): bill is now H.R. 10229 as introduced.

Of great concern to the Department of the Interior is the situation
where individuals legally possessed, prior to enactment of the 1973
Act, parts or products of endangered species for the purpose of sale
or for other activities of a commercial nature, A similar situation
exists with respect to live animals. For example, prior to enactment of
the 1973 Endangered Species Act, zoos and eircuses and various other
types of live animal dealers regularly engaged in the sale and inter-
state transport of surplus or unneeded animals which were Federally
Iisted as endangered. The Endangered Species Act of 1969 did not
prohibit such commereial activity, but prohibited only the importa-
tion of species listed as endangered. With passage of the 1973 Act,
such commercial activity was prohibited.

This Department fully supported this prohibition so as to reduce
the demand for certain animals whose continued existence was, and
is, in jeopardy. However, we recognize that such a prohibition has
also caused economic hardship on many individuals who were engaged
in legitimate commercial activities prior to passage of the 1973 Act.
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1t is our judgment that the commerecial demand for endangered ani-
mals should be reduced, and the United States should take the lead
by reducing the demand of its citizens. However, we believe that a
gradual reduction of this demand would create less severe economic
hardship for many legitimate commercial enterprises. : )

The amendments proposed in subsection (b) of the proposed legis-
lation would resolve the problems with respect to live animals and their
parts or products of endangered species. The remaining proposed
amendments would: (1) eliminate the 90 day comment period in issu-
ance of emergency regulations. Such regulations cease to be in effect
after 120 days unless the standard regulatory procedure is applied. As
provided for in the current law, such regulations may be promulgated
only in the casge of an “emergency posing a significant risk to the well
being of any species of fish or wildlife” and only if the Secretary pub-
lishes in the Federal Register the “detailed reasons why such regula-
tion is necessary;” (2) clarify that notice of review of permit applica-
tions applies to the entire section 10, not just subsection (c); (3) waive
the 30 day notice requirement in issuance of a permit where the health
or life of an animal on the endangered species list is threatened; (4)
authorize law enforcement personnel to arrest, without a warrant, per-
song committing violations in their presence or view ; and (5) provide
the Secretary with authority to dispose of forfeited property.

‘We urge enactment of this proposed legislation in order to assure the
efficient adininistration of the Endangered Species Act of 1973,

The Office of Management and Budget has advised that there is no
objection to the presentation of this draft bill from the standpoint of
the Administration’s program. .

Sincerely yours,
Naruanien P. Reep,
Assistant Secretary of the Interior.

Gexgran Corxsen orF THE Drpartaent oF COMMERCE,
Washington, D.0., November 18, 1975.
Hon. Rogerr 1. LzeerrT,
Chairman, Fisheries and Wildlife Conservation and the Environment
Subcommittee, Mevchant Marine and Fisheries Committee, House
of Representatives, Washington, D.C.

Drsr Mr. Caamrax: This is in response to the urgent request of
Subcommittee counsel for the views of the Department of Commerce
on the Subcommittee amendments to H.R. 10229, a bill “To amend the
Endangered Species Act of 1973.7

H.R. 10229 1s an Administration bill that was developed jointly by
the Department of Commerce and the Department of the Interior.
While H.R. 10229 and the amendment each aim to improve manage-
ment and promote equitable treatment for certain individuals affected
by the Endangered Species Act. the relief provided in the amended
version is unduly circumscribed. For that reason, we recommend adop-
tion of the original bill.

The Subcommittee amendment would require submission of appli-
cations for exemptions within a year after regulations are promulgated
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to put the amendments into effect. In addition, the exemptions granted
under the amended bill would expire three years after the granting of
an exemption. H.R. 10229 as introduced contains no such restrictions
but would provide the Secretary discretion to limit the life of any
exemption as appropriate. An arbitrary statute limitation may lead
to inequitable administration. Furthermore, the amendment appears to
coutemplate the filing of applications for exemptions and the granting
of certificates of exemption on a case-by-case basis. Such a process will
undoubtedly increase the costs of administration and involve process-
ing delays. Accordingly, we recommend adoption of the exemption
procedures contemplated in H.R. 10229 as introduced. They are both
fair and easy to administer.

The exemption granted by H.R. 10229 would apply to all parts and
products of endangered species lawfully held in stock within the
United States on December 28, 1973, The amendment would restrict
the exemption to sperm whale oil (which includes spermaceti) and
scrimshaw lawfully held within the United States on December 28,
1978, thereby removing the availability of the exemption from persons
holding parts or products of endangered species other than those speci-
fied. The benefits of the exemption would be available to scrimshand-
ers holding stocks or carved scrimshaw, but scrimshanders could not
purchase raw materials for carving from suppliers having stock on
hand. Indeed, the wording of the provision casts doubt on the ability
of serimshanders to carve and sell 1vory that was in their possession as
uncarved stock on December 28, 1973. We urge that the provision be
expanded to encompass the exemptions included in H.R. 10229 as orig-
nally introduced. N

The provision found in the original bill creating a rebuttable pre-
sumption that items were not lawfully held within the United States on
the effective date of the Endangered Species Act is replaced in the
amendment by a provision that any person claiming the benefit of an
exemption would have the burden of proving its applicability, exist-
ence, and validity. We understand that the intent of both provisions is
similar and is designed to ensure that in order to prove an offense under
the Act, the Government is not required to prove that no exemption
applies and that no permit was granted under the Act.

We note that the parenthetical phrase added to § 11(e) (3) of the
Act by the amendment permits disposition of forfeited or abandoned
property by the Secretary in a manner consistent with the purposes of
the Act but specifically precludes sale to the general public. We believe
the discretion of the Secrctary is sufficiently circumseribed by requir-
Ing disposition consistent with the purposes of the Act, and we find
no reason for precluding public sale by statute.

. Finally, we note what we believe may be an oversight in the final
line of page 5 of the amendment which refers to “section 4(f) (2) (A)
(1).” We believe that the reference should be more appropriately “sec-
tion 4(f) (2) (A).” Such a change would make the amendment con-
sistent with the change of the word “subsection” in section 10(c) of
the Act to “section.”

The remaining provisions of the amendments are either identical to
or closely parallel those contained in HL.R. 10229, '
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We have been advised by the Office of Management and Budget that
there would be no objection to the submission of our report to the Con-
gress from the standpoint of the Administration’s program.

Sincerely,
Roserr B. ELLERT,
Acting General Counsel.

U.S. DepartMeNT oF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., November 18, 1975.
Hon. Lreonor K. SuLLIvaN,
Chairman, Merchant Marine and Fisheries Committee, House of Rep-
resentatives, Washington, D.C. , ,
Dear Mrs. Strrivan: This is in response to your request for our
views on H.R. 10229 as reported with amendments by the Subcommit-
tee on Fisheries and Wildlife Conservation and the Environment.
We oppose enactment of section 2 as amended to exempt from cer-

tain prohibited acts of the 1973 Endangered Species Act sperm whale
in the course of a commercial activity

.

oil and scrimshaw lawfully held
prior to December 28, 1973. , )

Wae see no justifiable reason for providing an exemption for certain
whale parts or products and not for other whale parts or products such
as ambergris. Further, we see no justifiable reason for singling out
dealers in whale oil and scrimshaw from dealers in other endangered
animals or their parts or products likewise impacted by the 1973
Endangered Species Act.

There are individuals who legally possessed, prior to enactment of
the 1973 Act, live endangered species and parts or products of en-
dangered species for the purpose of sale or for other activities of a
commercial nature. The Endangered Species Act of 1969 prohibited
only the importation of species listed as endangered. Sale, interstate
transport, export and other activities of a commercial nature were not
prohibited. With passage of the 1973 Act such activity became illegal.

Tortoise, spotted cat and reptilian products exist in thig country in
commercial quantities, and we have some indication of commercial
stocks in other endangered species parts or products lawfully acquired
prior to the 1973 Act. Regardless of the extent or volume, the individ-
uals in possession of such items should have the same opportunities
as those in possession of serimshaw or whale oil. Indeed, we question
the constitutionality of the Subcommittee’s amendment discriminating
between two different classes of people essentially in the same situation
without some rationale for the distinction. ~

We urge reconsideration of this action by the full Committee. The
amendments proposed by the Administration and introduced by you
and Congressman Zeferetti on October 20, 1975, would provide equi-
table treatment to all individuals lawfully possessing for commercial
purposes pre-Act live endangered species or parts or products of such
species. :

pW’e have no objections to the enactment of sections 1, 8 and 4 of the
Subeommittee’s reported bill. We note that the provisions contained in
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these sections are either similar or identical to sections (a), (¢) and
(d) of H.R. 10229 as introduced. ,

We hope these comments will be of value to you in consideration of
this legislation by the full committee,

Sincerely yours,
Dovcras . WyaerLer,
Deputy Assistant Seeretary
for Fish and Wildlife Parks.

DeparraeNt or StaTE,
Washington, D.C.,J anvary 30, 1976.
Hon. Leonor K. Striivax,
Chairman, Committee on Merchant Marine and Fisheries, House of

LRepresentatives, Washington, D.C.

Drar Mabam Cuarrman : This is in response to your communication
of October 23, 1975, regarding the views of the Department of State on
H.R. 10229, a bill “to amend the Endangered Species Act of 1973.”
H.R. 10229 would permit certain waivers of the provisions of the En-
dangered Species Act with regard to endangered species or their parts
of products lawfully held on December 28, 1973, provided that such
walvers are consistent with U.S. obligations under the Convention on
International Trade in Endangered Species of Wild Flora and Fauna
(The Convention). n

‘We understand that H.R. 10229 is not intended to alter or supersede
any international legal obligations arising under the Convention. In
this regard, we note the provisos in proposed subparagraphs 10(h)
(4) and (5) that any exemptions granted pursuant to these provisions
“shall not violate the Convention.” Thus, a transaction otherwise
eligible for an exemption under subparagraph 4 or 5 would not be so
eligible if it was otherwise prohibited by the Convention. In such a
case, if an exemption under Article VII of the Convention was not
obtainable, then the provisions of the Convention regulating trade in
specimens of that species would govern.

Other aspects of this legislation relate essentially to domsetic mat-
ters which are outside the responsibilities of this Department. Accord-
ingly, we defer to the views of other interested agencies regarding the
desirability of its adoption. '

The Office of Management and Budget advises that from the stand-
point of the Administration’s program, there is no objection to the
submission of this report.

Sincerely,
Roserr J. McCrosxry,
Assistant Secretary for Congressional Relations.

Cuaaxees v Exrstive Law

In compliance with clause 3 of rule XIIT of the Rules of the House
of Representatives, as amended, changes in existing law made by the
bill, as reported, are shown as follows (existing law proposed to be

-
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omitted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman) :

ENDANGERED SPECIES ACT OF 1973
(87 Stat. 884; Public Law 93-205)

% # * * * # *

Skc. 3. For the purposes of this Act— o
. (1) The term “commercial activity” means all activities of
industry and trade, including, but not limited to, the buying or
selling of commodities and activities conducted for the purpose
of facilitating such buying and selling[.] ; provided, however,
that it does not include exhibition of commodities by musewms or
similar cultural or historical organizations.
#* * * £ * * *

Sec. 4. (a) GeEnNErRan.—(1) The Secretary shall by regulation deter-
mine whether any species i an endangered species or a threatened
species because of any of the following factors:

* ik # i * * % *

(f) Recurarrons.—* * * - '

(2) (B) Neither subparagraph (A) of this paragraph nor section 553
of title b, United States Code, shall apply in the case of any of the
following regulations and any such regulation shall, at the discretion
of the Secretary, take effect immediately upon publication of the regu-
lation in the Federal Register: ’

® . # * a5 * *

(ii) Any regulation (including any regulation implementing
section 6(g) (2) (B) (ii) of this Act) issued by the Secretary in regard
to any emergency posing a significant risk to the wellbeing of any
species of fish or wildlife, but only if (I) at the time of publication of
the regulation in the Federal Register the Secretary publishes therein
detailed reasons why such regunlation is necessary, and (IT) in the
case such regulation applies to resident species of fish and wildlife,
the requirements of [subsection (b) (A), (B), and (C)] subsection
() (1) (4) of this section have been complied with. Any regulation
promulgated under the authority of this clause (ii) shall cease to have
force and effect at the close of the 120-day period following the date
of publication unless, during such 120-day period, the rulemaking pro-
cedures which would apply to such regulation without regard to this
subparagraph are complied with.

* * * * #* * &

Sec. 10 * * * ) o

(¢) Norice axp Review.—The Secretary shall publish notice in the
Federal Register of each application for an exemption or permit which
is made under this [subsection.} section. Each notice shall invite the
submission from interested parties, within thirty days after the date
of the notice, written data, views, or arguments with respect to the
application[.] ; ewcept that such 30-day period may be waived by the
Secretary in an emergency situation where the health or life of an
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endangered animal is threatened and no reasonable alternative is
available to the applicant, but notice of any such waiver shall be pub-
lished by the Secretary in the Federal Regester within 10 days follow-
ing the issuance of the ewemption or permit. Information received by
the Secretary as a part of any application shall be available to the pub-
lic as a matter of public record at every stage of the proceeding.

* * * * * * i *

Sec. 10, (e) * * * )

(4) Notwithstanding the provisions of paragraph (1) of this sup-
section, whenever the Secretary determines that any species of fish or
wildlife which is subject to taking under the provisions of this sub-
section is an endangered species or threatened species, and that such
taking materially and negatively affects the threatened or endangered
species, he may prescribe regulations upon the taking of such species
by any such Indian, Aleut, E:Eskimo, or non-Native Alaskan resident
of an Alaskan native village. Such regulations may be established
with reference to species, geographical description of the area in-
cluded, the season for taking, or any other factors related to the rea-
son for establishing such regulations and consistent with the policy
of this Act. Such regulations shall be prescribed after a notice and
hearings in the affected judicial districts of Alaska and as otherwise
required by section 103 of the Marine Mammal Protection Act of 1972,
and shall be removed as soon as the Secretary determines that the
need for their impositions has disappeared.

() (2) As used in this subsection—

(A) The term “pre-Act endangered species part” means—

(i%emy sperm whale 0il which was lawfully held within
the United States on December 28, 1973, in the course of a
comamercial activity; or

(%) any finished scrimshaw product, if such product or the
raw materwal for such product was lawfully held within the
United States on December 28, 1978, in the course of a com-
mereial activity.,

(B) The term “scrimshaw product” means any art form which
involves the etching or engraving of designs upon, or the carving
of figures, patterns, or designs from, any bone or tooth of any ma-
rine mammnal of the order Cetacea.

(2) The Secretary, pursuont to the provisions of this subsection,
may exempt, if such ememption is not in violation of the Convention,
any pre-Act endangered species part from one or more of the follow-
ing prohibitions:

(4) The prokibition on exportation from the United States
set forth in section 9(a) (1) (A) of this Act.

(B) Any prohibition set forth in section 8(a) (1) (E) or (F)
of this Act.

(3) Any person secking an exemption described in paragraph (2)
of this subsection shall make application therefor to the Secretary in
such form and manner as he shall presoribe, but no such application
may be considered by the Secretary unless the application—

(A) is received by the Secretary before the close of the one
year period beginning on the date on which regulations promul-
gated by the Secretary to carry out this subsection first take effect ;
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B) contains a complete and detailed inventory of all pre-Act
wéamgg%’d species parts for which the applicant de/elcﬁ eamﬁptéon ;
(C) is accompanied by such documentation as the Secretary may
:fg;&wzl z;)o ;toggve t?gt c;fr;y gndangered species part or product
claimed. by appiicant to be a pre-Act end ) A
e i ant ok 0 gt ? endangered species part
M(D) c%m such other information as the Secretary deems

0E38% ‘ 3
(4&;&?;66 ;fggh appropriate to carry out the purposes. of thzys

the Secretary approves ary application for exempti, ad.

under this subsection, he shall issue to th Zf  tptifaare of
-exemption which s?zalz specify— ¢ a&r m“ « cortificate of
, we(A) tefiw prohibition in section 9(a) of this Act which is

‘ v ) . ' .

. e%ié;p;ze z?'e-Act endangered species parts to which the exemp-

« the period of time during which the exemption is in effect
ax{tz 7;; ez(geg;;;}éw?hgmcéde undf;;e té&is subsection fkalz have ]Zi«cc;é

5 er close o -year period

daf% o)f z.gma;we of the cﬁg&é cate; cm% period begining on the

any term or condition prescribed pursuont to para Y

(6) (4) or (BY, or both, which the Secretary deems ne%e&sg;;g;;

appropriate. .
o (gi)mfykeagwemry qull prescribe such regulations as he deems
ece appropriate fo carry out the pu 3 .
tion. Szzzf)mgu?aééom may set for?]z’:i« : grurposes of this subsec-
terms and conditions which may be imposed on appli
for ewemptions under this subsection. éncludzgzé. but M?;ph;cggg
to, requirements that applicants register inventories, keep com-
plete sales records, permit duly authorized agents of the Secre-
tary to inspect such wmwentories and records, and periodically file
appropriate reports with the Secretary) ; and
(B) terms and conditions which may be imposed on any sub-
gequent purchaser of any pre-Act eﬁd@ngemdp species part cow-
o ?i;;fci ?}3{@ ém ewemp}fwn granted under this subsection,;

esure 1hat any swch part so exempted is adequately accounted
and not disposed of contrary to the provisions %f t}aég Act. No reggf
lation prescribed by the Secretary to carry out the purposes of this
subsection shall be subject to section 4(f) (2) (A4) (2) of this Act.

(9) In connection with any action alleging a violation of section 9
any person claiming the benefit of any exemption or permit under
gz,gg Act sféqllbfgvi t}&% burden of proving that the exemption or per-

it is applica as been granted, and was valid %
time of the aZZege?é’ m‘.olatz'on.g ’ o and i force af the

Sm;. 11, {e¢) * * *

(3) Any person authorized by the Secretar
) 4 v, the Seeretary of
I'veasury, or the Secretary of the Departmené in which th{s Coghs%
Guard is operating, to enforce this Act may detain for inspection and
nspect any package, crate, or other container, including its contents,

~and all accompanying documents, upon importatien or exportation.

Such person may make arrests without a wary iolati
! ; oul a warrant for any violation o
this Act if he has reasonable grounds to believe that tkeype’rson to bg
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arrested is committing the violation in his presence or view, and may
execnte and serve any arrest warrant, search warrant, or-other warrant
or civil'or criminal process issued by any officer or court of competent
jurisdiction for enforcement of this Act[.] , but upon forfeiture of
any such property to the United States, or the abandonment or waiver
of any claim to any such property, it shall be disposed of (other than
by sale to the gemeral public) by the Secretary in such a manner,
consistent with the purposes of this Aet, as the Secretary shall by
regulation preseribe. Such person so authorized may search and seize,
with or without a warrant, as authorized by law. Any fish, wildlife,
property, or item so seized shall be held by any ‘person authorized
by the Secretary, the Secretary of the Treasury, or the Secretary of
the Department in which the Coast Guard is operating pending dis-
position of ¢ivil or eriminal proceedings, or the institution of an action
in rem for forfeiture of such fish, wildlife, property, or item pur-
suant to paragraph (4) of this subsection; except that the Secretary
may, in lieu of holding such fish, wildlife, property, or item, permit
the owner or consignee to post a bond or other surety satisfactory to
the Secretary. ‘ '

* * #* * * #* *

O
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Rinety-fourth Congress of the Anited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January,

one thousand nine hundred and seventy-six

An Act

To amend the Endangered Species Act of 1973 in order to permit the disposal
of certain endangered species products and parts lawfully held within the
United States on the effective date of such Act.

Be it enacted by the Senate and House of Kepresentatives of the
United States of America in Congress assembled, That section 4(f)
(2) (B) (ii) of the Endangered Species Act of 1973 (16 U.S.C. 1533
() (2)(B) (1)) is amended by stmkin% out “subsection (b) (A), (B),
and (C)” and inserting in lieu thereof subsection (b) (1) (A)”.

Sec. 2. Section 10 of the Endangered Species Act of 1973 (16 U.S.C.
1539) is amended by adding at the end thereof the following new
subsections:

“(H) g 1) Asused in this subsection—

“(A) The term ‘pre-Act endangered species part’ means—

“(i) any sperm whale oil, including derivatives thereof,
which was lawfully held within the United States on Decem-
ber 28, 1973, in the course of a commercial activity; or

“(ii) any finished scrimshaw product, if such product or
the raw material for such product was lawfully held within
the United States on December 28, 1973, in the course of a
commercial activity.

“(B) The term ‘scrimshaw product’ means any art form which
involves the etching or engraving of designs upon, or the carving
of figures, patterns, or designs from, any bone or tooth of any
marine mammal of the order Cetacea.

“(2) The Secretary, pursuant to the provisions of this subsection,
may exempt, if such exemption is not in violation of the Convention,
any pre-Act endangered species part from one or more of the follow-
ing prohibitions: ,

“{A) The prohibition on exportation from the United States
set forth in section 9(a) (1) (A) of this Act.

“(B) Any prohibition set forth in section 9(a) (1) (E) or (¥)
of this Act.

“(3) Any person seeking an exemption described in paragraph (2)
of this subsection shall make application therefor to the Secretary in
such form and manner as he shall prescribe, but no such application
may be considered by the Secretary unless the application—

“(A) is received by the Secretary before the close of the one-
year period beginning on the date on which regulations promul-
gated by the Secretary to carry out this subsection first take effect;

“(B) contains a complete and detailed inventory of all pre-Act
endangered species parts for which the applicant seeks exemption;

“(C) is accompanied by such documentation as the Secretary
may require to prove that any endangered species part or product
claimed by the applicant to be a pre-Act endangered species part
is in fact such a part ; and

“(D) contains such other information as the Secretary deems
necessary and appropriate to carry out the purposes of this
subsection.
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“(4) If the Secretary approves any application for exemption
made under this subsection, he shall issue to the applicant a certificate
of exemption which shall specify—

“(A) any prohibition 1n section 9(a) of this Act which is
exempted ;

“(B) the pre-Act endangered species parts to which the exemp-
tion applies;

“(C) the period of time during which the exemption is in effect,
but no exemption made under this subsection shall have force and
effect after the close of the three-year period beginning on the
date of issuance of the certificate ; and

“(D) any term or condition prescribed pursuant to paragraph
(5) (A) or (B), or both, which the Secretary deems necessary
or appropriate.

“(5) The Secretary shall prescribe such regulations as he deems
necessary and appropriate to carry out the purposes of this subsection.
Such regulations may set forth—

“(A) terms and conditions which may be imposed on applicants
for exemptions under this subsection (including, but not limited
to, requirements that applicants register inventories, keep com-
plete sales records, permit duly authorized agents of the Secretary
to inspect such inventories and records, and periodically file appro-
priate reports with the Secretary) ; and

“(B) terms and conditions which may be imposed on any sub-
sequent purchaser of any pre-Act endangered species part covered
by an exemption granted under this subsection;

to insure that any such part so exempted is adequately accounted for
and not disposed of contrary to the provisions of this Act. No regula-
tion prescribed by the Secretary to carry out the purposes of this sub-
section shall be subject to section 4(f) (2) (A) (i) of this Act.

“(6) (A) Any contract for the sale of pre-Act endangered species
parts which is entered into by the Administrator of General Services
prior to the effective date of this subsection and pursuant to the notice
published in the Federal Register on January 9, 1973, shall not be
rendered invalid by virtue of the fact that fulfillment of such contract
may be prohibited under section 9(a) (1) (F).

“(B) In the event that this paragraph is held invalid, the validity
of the remainder of the Act, including the remainder of this subsection,
shall not be affected.

“(7) Nothing in this subsection shall be construed to—

“(A) exonerate any person from any act committed in viola-
tion of paragraphs (1) (A), (1) (E), or (1) (F) of section 9(a)
prior to the date of enactment of this subsection; or

“(B) immunize any person from prosecution for any such act.

“(g) In connection with any action alleging a violation of section 9,
any person claiming the benefit of any exemption or permit under
this Act shall have the burden of proving that the exemption or permit
is applicable, has been granted, and was valid and in force at the time
of the alleged violation.”.

Src. 3. Section 10 of the Endangered Species Act of 1973 (16
U.S.C. 1539) is further amended—

(1) by striking out “subsection” in the first sentence of sub-
section (c) thereof and inserting in lieu thereof “section”; and

(2) by striking out the period at the end of the second sentence
of subsection (c¢) thereof and inserting in lien thereof the follow-
ing: “; except that such thirty-day period may be waived by
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the Secretary in an emergency situation where the health or life
of an endangered animal 1s threatened and no reasonable alterna-
tive is available to the applicant, but notice of any such waiver
shall be published by the Secretary in the Federal Register within
ten days following the issuance of the exemption or permit.”.

Skc. 4. Section 11(e) (3) of the Endangered Species Act of 1973
(16 U.S.C. 1540(e) (3)) is amended—

(1) by inserting immediately before the words “execute and
serve any arrest warrant,” in the second sentence thereof the fol-
lowing: “make arrests without a warrant for any violation of
this Act if he has reasonable grounds to believe that the person
to be arrested is committing the violation in his presence or view,
and may”; and

(2) by striking out the period at the end thereof and inserting
in lieu thereof the following: “, but upon forfeiture of any such
property to the United States, or the abandonment or waiver of
any claim to any such property, it shall be disposed of {other
than by sale to the general public) by the Secretary in such a
manner, consistent with the purposes of this Act, as the Secretary
shall by regulation prescribe.”.

Skc. 5. Paragraph (1) of section 8 of the Endangered Species Act
of 1973 (16 U.S.C. 1532(1)) is amended by striking the period and
inserting in lieu thereof ““: Provided, however, That it does not include
exhibition of commodities by museums or similar cultural or historical
organizations.”.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.





