The original documents are located in Box 46, folder ““5/29/76 HR12527 1976 Federal
Trade Commission Authorization” of the White House Records Office: Legislation Case
Files at the Gerald R. Ford Presidential Library.

Copyright Notice
The copyright law of the United States (Title 17, United States Code) governs the making of
photocopies or other reproductions of copyrighted material. Gerald R. Ford donated to the United
States of America his copyrights in all of his unpublished writings in National Archives collections.
Works prepared by U.S. Government employees as part of their official duties are in the public
domain. The copyrights to materials written by other individuals or organizations are presumed to
remain with them. If you think any of the information displayed in the PDF is subject to a valid
copyright claim, please contact the Gerald R. Ford Presidential Library.

Exact duplicates within this folder were not digitized.



Digitized from Box 46 of the White House Records Office Legislation Case Files at the Gerald R. Ford Presidential Library



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

MAY 27 1976

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill H.R. 12527 - 1976 Federal Trade
Commission Authorization
Sponsor - Rep. Staggers (D) West Virginia and
Rep. Devine (R) Ohio

Last Day for Action

June 5, 1976 - Saturday

Purpose

To increase the 1976 Federal Trade Commission (FTC) authorization
and to extend the deadline for filing certain reports required
pursuant to the Magnuson-Moss Act.

Agency Recommendations

Office of Management and Budget Approval
Federal Trade Commission Approval({lnformally)
Administrative Conference of the

United States Approval
Department of Justice No objection
Discussion

The enrolled bill would increase the FTC's existing 1976 appro-
priation authorization from $46 million to $47.091 million. The
higher authorization level is identical to the Administration's

1976 regular and supplemental appropriation requests for the FTC.

By unanimous ‘consent a provision in H.R. 12527 raising the

existing 1977 appropriation authorization from $50 million to

$57.233 million was deleted just prior to passage of the enrolled )
bill, with the understanding that the 1977 authorization level -
would be separately acted upon at a later date.



2

H.R. 12527 would also extend the deadline from July 5, 1976, to
July 5, 1978 for the FTC and the Administrative Conference of
the United States (ACUS) to study, evaluate and submit reports
to the Congress on new rulemaking procedures for FTC which were
established under the Magnuson-Moss Warranty -- Federal Trade
Commission Improvement Act. The two-year extension was pro-
vided because the FTC has not yet promulgated any Magnuson-Moss
rules (although 2 are near completion and a total of 15 have
been proposed) and because the ACUS believes that 7 to 9 com-
pleted rules are necessary in order to conduct a meaningful
review. The Conference anticipates that it could complete
final review and evaluation on a sufficient number of such
rules by May or June 1978 and thus could report to the Congress
by the new July 5, 1978 deadline.

Y <

Assistant Director
for Legislative Reférence

Enclosures



P ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

2120 L STREET, N.W,, SUITE 50D
WASHINGTON, D.C. 20037
(202) 254-7020

OFFICE OF
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By
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Executive Secretary
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Mr. Chairman and Members of the Subcommittee:

{ an grateiul for the opportunity to testify before you today. 1 am Executive
Secretary of the Administrative Conference of the United States. My colleagues here are
David B.H. Martin, Research Director of the Conference, and Barry Boyer, vigiting
Associate Professor at the University of Virginia Law School.

The Administrative Conference of the United States is a permanent, independent
Federal agency. We have approximately 90 members, drawn from within the Federal
Covernment and from the private Sector. The Conference acts as a deliberative body, and
it makes recommendations for the improvement of the administrative procedures of all
Federal departments aad agencies. Our purpose is to assist the agencies and the Congress
in the development of procedures that provide greater fairness and expedition for
participants in the administrative process, more effective attainment of the agencies'
goals, and lower costs to taxpayers. The members and staff of the Conference have
special expertise on questions of administrative law and procedure.

My purpose in testifying is to request an amendment to S. 642 extending the due date
for the Administrative Conference's report on Federal Trade Commission rulemaking. As
you know, secticn 202(d) of the Magnuson-Moss Warranty-Federal Trade Commission Improvezant
Act, P.L. 93-637, directed the Administrative Conference to conduct a study and evaluaticn
of the rulemaking procedures established for the Federal Trade Commission by section 202
and to submit a report of its study to Congress by July 5, 1976. While this assignment
came as a surprise to us, we welcomed it because we believe there is no more important
problem in administrative law today than designing appropriate procedures for agency
rulemaking. By appropriate procedures I mean procedures which strike the right balance
among the sometimes competing goals of expedition, fairness to the interests immediately
affected, accountability to the political process and to the general public, and, above
all, wisdom and accuracy in the ultimate substantive result.

The Magnuson-Moss Act is only one of a number of examples of recent'iegislation which
provide for what has been called "hybrid rulemaking," a procedure somewhere between the
rulemaking on a formal evidentiary record, which is required of a_few agencies, and

the informal notice-and-comment rulemaking which has been the general norm since




. *the enactment in 1946 of the Administrative Procedure Act, 5 U.S.C. §553. These
various statutory requirements for hybrid rulemaking have‘eleménts in common,_but

they differ one from another in detail, to a degree which has led one court to complain,
“"Oone would almost think there had been a conscious effort never to use the same

phraseology twice." Associated Industries of New York v. U.S. Department of Labor,

487 F. 2d 342, 345n (24 Cir. 1973). The Magnuson-Moss Act, in particular, contains
a number of novel and interesting elements. It is our hope and intention that our
study of the new Federal Trade Commi;sion procedures Vill yield information and
insights which will aid in evaluating procedures in other agencies as well, an&
perhaps contribute to the development of a model hybrid rulemaking procedure.

To perform the study the Conference has engaged Barry B. Boyer, visiting Associate
Professor, University of Virginia Law School, who is here with me today. Professor
Boyer will be assisted by a small full-time staff of researchers. The staff will
compile empirical data--systematically, and as completely as practicable~~regarding
the couduct of specific rulemaking proceedings. Sources of data will include direct
observation of rulemaking hearings and pre-hearing conferences, interviews with
rulemaking participants and others likely to be affected by the proposed rules,
and examination of documentary rulemaking records. The study will solicit viewpoints
andisuggestions from individuals and organizations representing a wide range of interests.

“In order to perform.a proper study and evaluation of the rulemaking procedures
préscribed by section 202, it is essential that we observe several rules as they proceed
through all stages of the new rulemaking procedures. The Federal Trade Commi;sion
promulgated Rules of Practice dealing with procedures for rulemaking under Section
18 of the Federal Trade Commission Act, in August 1975 (40 F.R. 22966). By October 1,
1976, eleven notices of proposed rulemaking had been issued. To date, one of these

eleven has been terminated (the Room Air Conditioner Efficiency Rule) and five

additional rules have been proposed.
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Of these fifteen rulemakings, only two have reached the point at which one could
predict, even roughly, the date they will reach the Commission for final action. These
two rules (the Vocational Schools Rule and the Retail Prices of Prescription Drugs
Rule) have completed all procedural steps required by Sections 1.11, 1.12 and 1.13(a)-
(e) of the Rules of Practice, i.e., those sections pertaining to the initial and final
notices, written éomments, and informal hearings. The remaining steps include the
preparaticn of the presiding officer:s report and the staff recommendationms (Section
1.13(f) and (g) ) and the 60-day period for public comment on these documents (Section
1.13(h) ). These steps are likely to take at least another three months, since the
hearings on both rules were concluded in January. The proposed rules are unlikely to
be ready for Commission action before June. The Commission then may make its final
decision, it may obtain further information ér it may publish a revised proposal for
further proceedings (Section 1.14). There would seem to be at best only an outside chance
that either rulemaking proceeding wili have been ccmpleted before the July,'1976 deédline
and no chance at all that a report evaluating the experience in those proceedings
‘could be prepared.

Thus, an extension of timekisnecessary even if our data base were limited to these
two rules. We believe, however, that an adequate study requires a larger base of
experience .

In selecting a new deadline for the report we must consider how soon we can expect
there to be an adequate number of proceedings completed or near enough to completion
for a comprehénsive study. This is a soméwhat speculative question. On the basis of
progress to date there seems to be a reasonable chance that the Commission will complete
action on seven rules by the end of 1976, with action on two more likely in the spring
of 1977. Seven to nine completed rulemakings would offer an adequate data base from
which we could make meaningful generalizations and'recommendations. An additional

period, at least six months, must be allowed for organization of data and preparation

of a draft report. Since the Conference meets in plenary sessicn in late spring and

in December, we could aim for submission of the report and any proposed recommendations



to the December, 1977 plenary session. This schedule appears a bit optimistic, however,
for it allows very little time for refinement of the consultant's report through the
Conference's committee review process and through outside comment. A more conservative
timetable would be to aim for a draft report by the end of 1977 and Conference action
on the report and its recommendations at the subsequent pleﬁary session, in late May

or early June, 1978,

Accordingly, we request a two-year extension in the statutory reporting date, that
is, to July 5, 1978. Given the pre;enﬁ pace of the Commission's proceedings, a shorter
timetable appears unrealistic. Of course, Professor Boyér's report would be available
somewhat earlier, but we read section 202(d) to contemplate action by the full Conference,
which, in turn, presupposes a critical and deliberative process within the Conference.

Thank you for this opportunity to testify. My colleagues and I are available to

answer any questions the Committee may have.
L -



ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

2120 L STREET, N.W., SUITE 500

WASHINGTON, D.C. 20037
(202) 254-7020

OFFICE OF
THE CHAIRMAN

May 25, 1976

Mr. James M. Frey

Assistant Director for Legislative Reference
Executive Office of the President

Office of Management and Budget

Washington, DC 20503

Dear Mr. Frey:

This is in response to your memorandum of May 24, requesting our comments
on enrolled bill, H.R. 12527.

We have no comment on section 1 of the bill,

Section 2 of the bill would amend section 202(d) of the Magnuson-Moss
Warranty~Federal Trade Commission Improvement Act to postpone for two years the
deadline for submission by the Federal Trade Commission and the Administrative
Conference of the reports evaluating the rulemaking procedures under section 18
of the Federal Trade Commission Act. This extension is being granted at the
request of this office. I enclose a copy of my statement submitted to House
Committee on Interstate and Foreign Commerce in support of our request for a
two~year extension in our reporting date.

Accordingly, we favor section 2 of the bill,

cerely yours,

4 ’ . ////~“j>
A o~ G
”’/kichard K. Berg 67ZL’
Executive Secretary

Enclosure



ASSISTANT ATTORNEY GENERAL
“ LEGISLATIVE AFFAIRS

Bepartment of Justice
Washington, 8.¢. 20530

May 26, 1976

Honorable James T. Lynn
Director

Office of Management and Budget
Washington, D. C. 20503

Dear Mr. Lynn:

In compliance with your request, we have examined a
facsimile of the enrolled bill H.R. 12527 to amend the
Federal Trade Commission Act to increase the authorization
of appropriations for fiscal year 1976 and for other
purposes.

The enrolled bill would amend section 20 of the
Federal Trade Commission Act (15 U.S.C. 24c) to increase
the authorization of appropriations for the Commission for
fiscal 1976 from $46,000,000 to $47,091,000 and would
amend section 202 (d) of the Magnuson-Moss Warranty --
Federal Trade Commission Improvement Act (15 U.S.C. 57a
note) to require the Federal Trade Commission and the
Administrative Conference of the United States each to
study and evaluate FTC rulemaking procedures and each to
submit a report of its study to the Congress not later
than July 5, 1978.

The Federal Trade Commission Improvement Act set up
a new rulemaking procedure for the FTC which is unlike
that of any other independent agency and directed the
Federal Trade Commission and the Administrative Conference
of the United States each to study and evaluate the new
rulemaking procedures and each to submit a report to
Congress 18 months after enactment, which would be July 5,
1976. However, as of May 1976 no Magnuson-Moss rules have
been promulgated and the Administrative Conference has
testified that seven to nine completed rules are necessary
to conduct a meaningful study. The Conference has pre-
dicted that action should be completed on that number of
rules by spring of 1977 and that it would then need several
months to organize the data, prepare a draft report and
allow for review and comment. The Conference estimates
that a final report could be ready for submission to
Congress no later than July 5, 1978.



The Department of Justice has no objection to Executive
approval of this bill.

Sincerely,

Michael M. Uhlmann :
Assistant Attorney General ’



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

MAY 27 1976

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill H.R. 12527 - 1976 Federal Trade
' Commission Authorization
Sponsor - Rep. Staggers (D) West Virginia and
Rep. Devine (R) Ohio

Last Day for Action

June 5, 1976 - Saturday

Purpose

To increase the 1976 Federal Trade Commission (FTC) authorization
and to extend the deadline for filing certain reports required

pursuant to the Magnuson-Moss Act.

Agency Recommendations

Office of Management and Budget Approval
Federal Trade Commission Approval{Informally)’
Administrative Conference of the
United States Approval
Department of Justice : No objection
" Discussion

The enrolled bill would increase the FTC's existing 1976 appro-
priation authorization from $46 million to $47.091 million. The
higher authorization level is identical to the Administration's
1976 regular and supplemental approprlatlon requests for the FTC.
By unanimous ‘consent a provision in H.R. 12527 raising the
existing 1977 appropriation authorization from $50 million to
$57.233 million was deleted just prior to passage of the enrolled
bill, with the understanding that the 1977 authorization level
would be separately acted upon at a later date.

b el
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H.R. 12527 would also extend the deadline from July 5, 1976, to
July 5, 1978 for the FTC and the Administrative Conference of
the United States (ACUS) to study, evaluate and submit reports
to the Congress on new rulemaking procedures for FTC which were
established under the Magnuson-Moss Warranty -- Federal Trade
Commission Improvement Act. The two-year extension was pro-
vided because the PFTC has not yet promulgated any Magnuson-Moss
rules (although 2 are near completion and a total of 15 have
been proposed) and because the ACUS believes that 7 to 9 com-
pleted rules are necessary in order to conduct a meaningful
review. The Conference anticipates that it could complete
final review and evaluation on a sufficient number of such
rules by May or June 1978 and thus could report to the Congress
by the new July 5, 1978 deadline.

M <D

Assistant Director
for Legislative Reférence

Enclosures



















































































