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o) THE WHITE HOUSE
¢

WASHINGTON

Last Day: June 4

May 28, 1976

MEMORANDUM FOR THE PRESIDENT

FROM: JIM CANN
SUBJECT: S. 2129 - The Indian Crimes Act
of 1976

Attached for your consideration is S. 2129, sponsored by
Senators Fannin, Domenici and Hruska. The enrolled bill
would make clarifying amendments to the Indian Major
Crimes Act to insure equal treatment for Indian defendants
accused of committing certain assaultive-type crimes

upon other Indians within Indian country.

A discussion of the enrolled bill is provided in OMB's
bill report at Tab A.

OMB, Max Friedersdorf, Counsel's Office (Lazarus), Ted
Marrs and I recommend approval of the enrolled bill.

RECOMMENDATION

That you sign S. 2129 at Tab B.




United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

MAY 2 £ 1976

Dear Mr. Lynn:

This responds to your request for our views on the enrolled bill
S. 2129, "To provide for the definition and punishment of certain
crimes in accordance with the Federal laws in force within the
special maritime and territorial jurisdiction of the United States
when said crimes are committed by an Indian in order to insure
equal treatment for Indian and non-Indian offenders.”

We strongly recommend that the bill be approved by the President
in order to cure a serious defect which now exists with regard
to the prosecution of certain criminal offenses in Indian country.

S. 2129 is similar to H.R. 7592, a bill proposed by the Department
of Justice on which we issued a favorable report February 12, 1976.
S. 2129 would restore the ability, lost as a consequence of the
recent court decisions, of the Federal Government to prosecute
certain serious offenses by Indians under 18 U.S.C. 81153. §S. 2129
would delete the requirement that Federal courts look to State law
for the definition and/or punishment of certain enumerated crimes
when the accused 1s an Indian. Since Federal jurisdiction regard-
ing these enumerated crimes is dependent upon whether the accused
is an Indian or a non-Indian, this would eliminate the possibility
of a disparity in the definition and/or punishment of an offense
under 18 U.S5.C. 81153. S. 2129 would also add a new paragraph

to 18 U.S.C. 1153 providing for automatic referral to State law

if Congress should add an offense to the section not otherwise
found among the Federal enclave laws.

S. 2129 differs from H.R, 7592 in that it would add kidnapping

to the major crimes enumerated in 18 U.S.C. 1153, while B.R. 7592
would not. In addition, S. 2129 refers to "assault with intent

to commit murder,” while H.R. 7592 refers to "assault with intent
to kill." In its report on S. 2129 (Rep. No. 93-620), the Senate
Committee on the Judiclary explains this amendment as conforming
to the assault provision in 18 U.8.C. 113, the section of the
United States Code that contains the definition and punishment

of criminal offenses committed within the territorial and maritime
Jurisdiction of the United States.
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The Major Crimes Act (18 U.S.C. 1153) provides that thirteen enumer-
ated offenses committed by Indians within Indian country (as defined
by 18 U.S.C, 1151) shall be subject to the laws and penalties
applicable within the exclusive jurisdiction of the United States.
The Act was amended in 1966, however, to provide that certain of
those enumerated offenses-namely burglary, assault with a dangerous
weapon, assault resulting in serious bodily harm, and incest-would
be defined and punished in accordance with the laws of the State

in which such offenses were committed. The Major Crimes Act applies
exclusively to Indians, whether the victim be Indian or non-Indian.
A non~-Indian committing enumerated offenses against an Indian in
Indian country would be subject to the provisions of 18 U.S.C.

81152 which extends Federal criminal jurisdiction over such non-
Indians and which provides that punishment be defined by Federal
law., A non-Indian committing an enumerated offense against another
non-Indian in Indian country would be tried and punished in accord-
ance with the State law of that jurisdiction. State definition

and punishment for the enumerated offenses often differ from Federal
law and, in many cases, State law prescribes a more severe punishment
than the Federal law applicable within Indian country.

Because of the disparities in penalties given to Indians and non-
Indians, as a result of the application of either State or Federal
law under the statute both the Eighth and Ninth Circuits recently
declared portions of the Major Crimes Act (specifically those
regarding aggravated assault) to be unconstitutional, (United States
v. Cleveland, (9th Cir., 1974); United States v. Seth Henry Big Crow,
(8th Cir., 1975)). As a result, the Federal Government has been
unable to prosecute in either of these two jurisdictions Indians

who commit assault resulting in serious bodily harm. Tribal courts
are restricted to jurisdiction over misdemeanors by the Indian

Civil Rights Act of 1968; and, except where a State has been granted
criminal jurisdiction by Public Law 83-280 or other Acts of Congress,
States do not ordinarily possess jurisdiction over offenses committed
by Indians in Indian country. The problem is serious and leaves
Indian communities unprotected against the enumerated offenses

under Federal or any law, except in the sense that a person might

be prosecuted for a lesser included offense. It is urgent that

the laws which were held to be invalid be replaced soon. For this
reason we support enactment of S. 2129 into law.

Sincerely yours,

Honorable James T. Lynn _
Director, Office of . Fop

Management and Budget !Q;: 0;\
Washington, D,C. 20503 gﬁ =
L k]
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ASSISTANT ATTORNEY GENERAL
LEGISLATIVE AFFAIRS

Bepartment of Justice
Washington, 8.¢. 20530

May 26, 1976

Honorable James T. Lynn

Director, Office of
Management and Budget

Washington, D.C. 20503

Dear Mr. Lynn:

In compliance with your request, I have examined a facsimile
of the enrolled bill, S. 2129, the "Indian Crimes Act of 1976."

This bill is substantially based upon an Administration
proposal prepared by this Department and previously submitted to
Congress. The bill amends the Major Crimes Act, applicable to
certain felonies committed by Indians in Indian country, so as
to eliminate disparities in treatment as between Indians prosecuted
under that Act and non-Indians prosecuted under a companion statute
who commit offenses in Indian country; these disparities have
resulted in federal appellate court rulings precluding, on the ground
of invidious discrimination, the application of the Major Crimes Act
to Indian defendants with respect to certain serious assaultive
crimes in some areas, thereby according such defendants an effective
immunity from prosecution for their criminal acts. In addition to
restoring the ability to prosecute such offenses in an evenhanded
manner, the bill makes a variety of other minor improvements to the
statute.

Accordingly, the Department of Justice recommends Executive
approval of this bill.

Singerely,

Michael M. Uhlmann



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

MAY 27 1976

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill S. 2129 - The Indian
Crimes Act of 1976
Sponsors - Sen. Fannin (R) Arizona, Sen.
Domenici (R) New Mexico and Sen. Hruska
(R) Nebraska

Last Day for Action

June 4, 1976 - Friday

Purpose

To make clarifying amendments to the Indian Major
Crimes Act to insure equal treatment for Indian
defendants accused of committing certain assaultive-
type crimes upon other Indians within Indian
country.

Agency Recommendations

Office of Management and Budget Approval
Department of the Interior Approval
Department of Justice Approval
Discussion

The enrolled bill, S. 2129, based upon an Administra-
tion proposal prepared by the Department of Justice,
amends the Indian Major Crimes Act, applicable to
certain felonies committed by Indians in Indian
country.

S. 2129 eliminates inequities in treatment as
between Indians prosecuted under the Major Crimes
Act and non-Indians prosecuted under a companion
statute who commit offenses in Indian country.
Because of these present disparities in treatment,
recent Federal court rulings have held that the



application of the Major Crimes Act to Indian
defendants with respect to certain assaultive-type
crimes is unconstitutional, thus according such
defendants effective immunity from prosecution for
their criminal acts.

S. 2129 eliminates the requirement that State
law be applied in certain enumerated felonies
and instead subjects Indians to the same laws
and penalties as all other persons committing
these offenses, within the jurisdiction of the
United States. In addition, while remedying the
constitutional and definitional problems in
existing law, the enrolled bill makes a number of
other technical changes in the law as well as
adding kidnapping to the list of major offenses
under the Indian Major Crimes Act.

. <

Assistant Director for
Legislative Referefce

Enclosure



THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON LOG NO.:
Date: Time:
iay 2 900am
FOR ACTION: Dick Parsons # eo (for infgmation)s Jack Marsh
'Ted Marrs &% Jim Cavanaugh
Mrx Friedersdorfse—"~ Ed Schmults

Ken Lazarus #4—

FROM THE STAFF SECRETARY

DUE: Date: May 28 Time: 500pm

SUBJECT:
S . 2129 - The Indian Crimes Act of 1976

ACTION REQUESTED:

For Necessary Action For Your Recommendations
Prepare Agenda and Brief Draft Reply
—XFor Your Comments — Draft Remarks
REMARKS:

Please return to Judy Jhhnston, Ground Floor West Wing

» Fﬂ,\

T

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a ;
delay in submitting the required material, please K. R. COLE, IR.
telephone the Staif Secrgtary immaediately. For the President
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THE WHITE HOUSE

ACTION MEMORANDUM | WASIHINGTON ; 1.0G NO.:
Date: Time:
May 28 - 900am
FOR ACTICN: Dick Parsons cc (for info‘rmaiion)i Jack MarSh
Ted Marrs ; Jim Cavanaugh

Ken Lazarus

»

Max Friedersdorf,a*{’éjf Ed Schmults

FROM THE STAFF SECRETARY

DUE: Date: May 28 Time:  500pm

SUBJECT:

S .2129 ~ The Indian Crimes Act of 1976

ACTION REQUESTED:
— For Necessary Action —— For Your Recommendations

e Prepaore Agenda and Brief e Dralt Reply

»

-

—X_ For Your Comments Draft Remarks

REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

= aand

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If yonn have any questions or if you anticipate a
delay in submilting the reguired material, please

telephone the Staff Secretary immediately. James M, Cannon

For the Precia~-s -



A THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON & LOG NO.:
Date: Time:
May 28 - 900am
FOR ACTION: pjck Parsons / cc (for information): o Marsh
Ted Max"rs _ Jim Cavanaugh
Max Friedersdorf Ed Schmults

Ken Lazarus

FROM THE STAFF SECRETARY

DUE: Date: May 28 Time: 500pm

SUBJECT:
S . 2129 -~ The Indian Crimes Act of 1976

ACTION REQUESTED:

— For Necessary Action o For Your Recommendations

— Prepare Agenda and Brief -— Draft Reply
*
—X_For Your Commentis e Droft Remarks

REMARKS: vz’@ @ |
' Please return to Judy Johnston, Ground Floor West Wing

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If youu have any questions or if you anticipate a
delay in submitting ihe reguired material, please

telephone the Staff Secreioary immediately. James M. Cannon

Y¥or the Praetan—s



THE WHITE HOUSE

ACTION MEMORANDUM WASHINGTON ./ LOG NO.:A
Date: ; Time:
May 28 - 900am
FOR ACTION: pjck Parsons ce (for information): ;. 0 yorsn
Ted Marrs , Jim Cavanaugh
Max Friedersdorf Ed Schmults

Ken Lazarus e

FROM THE STAFF SECRETARY

DUE: Date: May 28 Time: 500pm

SUBJECT:

S .2129 - The Indian Crimes Act of 1976

ACTION REQUESTED:

For Your Recommendations

oo Por Necessary Action

- Prepave Agenda and Brief —— Draft Reply
»
—X_For Your Comments e Draft Remoarks
REMARKS:

Please return to Judy Johnston, Ground Floor West Wing

No objection -- Ken Lazarus 5/28/76

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any guestions or if you anticipate a
delay in submitting the required material, please

telephone the Stafi Secretary immediately. James M. Cannon
For the Procidm.s



THE WHITE HOUSE

ACTION MEMORANDUM WASHINGEON ! 1LOG NO.:
Date: Time:
@ May 28 900am
FOR ACTION: pick Parsons ce (forinformation): . 4 yaren
Ted Marrs ~ ‘ Jim Cavanaugh
Max Friedersdorf : Ed Schmults

Ken Lazarus

FROM THE STAFTF SECRETARY

DUE: Dute: May 28 . Time: 500pm

SUBJECT:

S .2129 - The Indian Crimes Act of 1976

ACTION REQUESTED: .

e For Necessory Action e For Your Recommendations
. Prepare Agenda and Brief e Draft Reply

-
e For Your Comments e Praft Remarks

REMARKS:

Please return to Judy Johnston, Ground Floor West Wlng

Wgﬁ\ x&m«»\a |

PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED.

If you have any questions or if you anticipate a
delay in submitting ihe required material, please

telephiene the Staff Secretary immediately, James M. Cannon

For the Preecis~.=



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, 0.C. 20503

MAY 27 1976

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill S. 2129 - The Indian
Crimes Act of 1976
Sponsors - Sen. Fannin (R) Arizona, Sen.
Domenici (R} New Mexico and Sen. Hruska
{R) Nebraska

Last Day for Action

June 4, 1976 - Friday

Purpose

To make clarifying amendments to the Indian Major
Crimes Act to insure equal treatment for Indian
defendants accused of committing certain assaultive-
type crimes upon other Indians within Indian
country. '

"RAgency Recommendations -

Office of Management and Budget Approval
Department of the Interior Approval
Department of Justice Approval
Discussion

The enrolled bill, 8. 2129, based upon an Administra-
tion proposal prepared by the Department of Justice,
amends the Indian Major Crimes Act, applicable to

- certain felonies committed by Indians in Indian

-country.

S. 2129 eliminates inequities in treatment as
between Indians prosecuted under the Major Crimes
Act and non~Indians prosecuted under a companion
statute who commit offenses in Indian country.
Because of these present disparities in treatment,
recent Federal court rulings have held that the

Attached document was not scanned because it is duplicated elsewhere in the document



Calendar No. 594

94t CONGRESS SENATE { REePORT
2d Session No. 94620

THE INDIAN CRIMES ACT OF 1975

FEBRUARY 2, 1976.—ordered to be printed

Mr. McCreLLAN, from the Committee on the Judiciary,
submitted the following

REPORT

[To accompany 8. 2129]

The Committee on the Judiciary, to which was referred the bill
(S. 2129) to provide for the definition and punishment of certain
crimes in accordance with the Federal laws in force within the special
maritime and territorial jurisdiction of the United States when said
crimes are committed by an Indian in order to insure equal treatment
for Indian and non-Indian offenders, having considered the same,
reports favorably thereon with amendments and recommends that the
bill as amended pass.

AMENDMENTS

(1) On page 1, insert between lines 2 and 3 the following: “That
this Act may be cited as the ‘Indian Crimes Act of 1975".”

(2) On page 1, line 8, strike the words “That section” and insert in
lieu thereof the words “Skc. 1. Section”. :

(3) On page 2, line 1, following the word “manslaughter,” insert
the word “kidnaping,”.

(4) On page 2, line 4, strike the word “kill” and insert the words
“commit murﬁer” in lieu thereof,

Purrose oF THE BirLL As AMENDED

The courts have held that the Indian Major Crimes Act (18 U.S.C.
1153), which designates major crimes triable ip Federal courts when
committed by an Indian in Indian country is unconstitutional as
applied where the definition or punishment of the offense is more
onerous than that applied to non-Indian defendants charged with the
same crime under 18 U.S.C. 1152. ‘ :

57-010
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S. 2129, as amended, would make amendments to present title 18
of the United States Code to clarify the applicable law and to insure
equal treatment for Indian defendants accused of committing certain
assaultive type crimes upon other Indians within Indian country. The
amended bill also incorporates the provisions of 8. 1263, introduced
by Senator Abourezk on March 20, 1975, to add “kidnaping” to the
Major Crimes Act.

‘Higrory OF THE LEGISLATION

18 U.8.C. 1153 extends Federal jurisdiction to thirteen major crimes
committed on Indian reservations by Indians. The original enactment
was passed in 1885 to remedy the loophole contained in 18 U.S.C. 1152,
which exempted “oftenses committed by one Indian against the person
or property of another Indian” from the general rule that the criminal
laws of the United States applicable in any place within the exclusive
jurisdiction of the Tnited States, except the District of Columbia,
apply within' Indian country. The original enactment was limited
to seven offenses. :

The principal problems which the bill is intended to rectify stem
mainly from amendments made to the statute in 1966 and 1968.

In 1966, the offenses of carnal knowledge and assault with intent
to commit rape were added; the amendment further provided that
assault with intent to commit rape be defined in accordance with the
laws of the State in which the offense was committed ; and the same
amendment required assault with a dangerous weapon and incest to
be defined and punished in accordance with the laws of the State in
which the offense occurred.

The 1968 amendment added the offense of assault resulting in serious
bodily injury and provided that it too be defined and punished in
acoordance with the laws of the State in which it was committed. A
similar provision looking to State law for the definition of the crime
of rape exists from an earlier time.

The difficulty with the current statutes lies in the fact that, as to
some of the offenses—e.g., rape and the various forms of assault—
there exist Federal statutes (18 U.S.C. 118 and 2031) applicable within
the special maritime and territorial jurisdiction, that provide for
their definition and punishment. Thus, by operation of 18 U.S.C. 1152,
which renders those statutes applicable to offenses committed by non-
Indians against Indians,® a non-Indian committing an assault or rape
upon an Indian yictim may be tried under a different standard and be
subjected to a different penalty from that applicable to an Tandian
offender committing an identical crime, depending upon whether the
State law defining and punishing the offense (which is incorporated
under 18 U.S.C. 1153) differs $rom the Federal statute applicable
through 18 U.S.C. 1152.

" Recently, Federal courts have recognized that this procedure has
the potential for invidious discrimination and have held 18 U.S.C.

1 Although on its face 18 U.8.C. 1152 applies to crimes committed b{a an Indlan that
have & non-Indian viotim, the courts have held that, in view of the overlap in this regard
with 18 U.8.C. 1158, the latter statute must be utilized as the prospective vehicle in these
crcumstances, as to the erimes there numerated, thus Hmiting 18 U.8.C. 1132 to nop-Indian
offenses. See Henry V. United States, 432 F.2d 114 (9th Cir. 1970), modified on rehearing,
4234 F.24 1283, cert. denied, 400 U.8. 1011 (1671).

" S.R. 620
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1153 invalid as applied to Indian defen

Inve I efendants where the State law’

iivegiammon or punishment of the offenses (assault with easd:;iixl:
pon and assault resulting in serious bodily injury) was more

onerous than that which would b ied- i ]
with the same crime under lg %Ié&ée f]?:‘?%l.lzed o a non-Indian charged

SrTATEMENT

The result of these decisions ‘

i ‘ f these de 5 and of the present statutor

Lsytfngggi’csgcgn;gtdb:v%z}éln ?ihlch certagé extremely seriousy'ogesli(sig;

] a1 habit erally prosecuted, notwithstandin

lt?ggnﬁlll;% ]gcftﬁhfx l((.}L"fpngressdm en?,[cting 18 U.S.C. 1153, Thisgisﬂt‘;,es;i.ct%s.zf
i 1t 1 iang and non-Indians who reside on Indi

tios feel must be remedied, for the ab ffective moans £o

oy eaeente , e absence of any effective means. to

auility of I?eservation ;1;} N offenders imperils the security and tran-
As observed by Senator Fannin upon the introduction of S. 2129:3

- The magnitude of the Indian crime problem on
Fe
iagéxtdiosié%gl%arégttgetundeastaﬁed. Recen%j crime statistié.lse;%}
it that we do have & ious - i
mgrrﬂ;s inniediate attention. ve a semgus problem which
e major crime rate is about 50 percent hi ian -
. reservations than it is in rural Amelr)'ica as a L\%ilii’e?r’ll‘:}[lgifl?g} o
.lent crime rate on Indian reservations is eight times the -
rural rate while the property crime rate-is about half the’
rural rate. The murder rate among Indians is 3 times that in
, }f;;lal are%)s?\s{}}ile tlgga assault rate is nearly 10 times as high
- The number of sectio i 1 i imes
| ha%risgm dr%l;atic&]ly.n 1153 cases mvo}mng Indian crimes
- During the fiscal year 1973, the number ~
against whom court actions—-——:{ndictments, in(}fgrrdf?:&%%agg
moval, transfer, remand, appeal or superseding indict-
ments—were begun under section 1153 totaled 404, 88 of
which were within the Arizona district. By contrast, dur-
ing fiscal year 1974, the number of defendants aéainst ’
whom court actions were initiated under section 1153 was
520 of which 110 were in my home State. As of December 1
1974, there were throughout the country 587 criminal de-
fendants who were subject to court actions pending under
~section 1153. Of this total, 120 defendants were Indians on »
“lands within Arizona. From the start of fiscal year 1975
until December 1, 1974, court actions were initiated under
- section 1153 against 240 criminal defendants in Western
districts, including 57 defendants in my home State. At the
-close of fiscal year 1974, 212 defendants had court actions
: 7..‘P§n§mg under section 1153, including 29 in Arizona. It is
“obvious that ‘major crime on reservations, as evidenced by
- -the volume of Federal litigation against Indian defendants
is a serious problem. The situation is especially bad in Ari-
2 See, e.g., United States v. O"swela;m, : : 7 ir,
g.l ;341("11:9!'?4)‘%9‘0 F.24 1204 (10th Cir.), vacgi?gﬂ%fg ggggnc(iggogi%tggr’(‘lg)réuggg,teglg t%%gs.
Congressional Record, pp. 8§ 126928 12693, July 18, 1875 (dally ed.).

8.R. 620
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- zona which in each instance has been second only to South

- Dakota in the total number of criminal actions during the
past 2 years. ~ . ,

Oze of the effects of my bill would be to remove a serious
legal obstacle to Federal efforts to control major crimes by
Indians on Federal lands, This bill would provide greater
uniformity in the definition and punishment of major crimes
involving Indians. The due process and equal protection prob-
lems that have often hindered or even prevented prosecution
of criminal offenders would be effectively removed. Thus the
task of the United States attorney and other officials responsi-
ble for criminal law enforcement on Indian reservations
would be made easier. .
The most important result of this legislation, and the prin-

cipal reason for its introduction, would be the beneficial effect
it would have on the Indians themselves. Thig bill, if passed,
would help to restore security and tranquility to reservation
life. By increasing the possibility for effective prosecution of
criminals, serious and violent crimes on Indian lands woul
be significantly reduced. ‘

To remedy the constitutional infirmities in the present statutes the
amended 8. 2199 would, in effect, revert the Major Crimes Act to its
pre-1966 form by amending 18 U.S.C. 1153 to insure equal treatment
for Indian defendants accused of committing aggravated assaults
upon other Indians within the Indian country. This involves deleting’
the language in 18 U.S.C. 1158 that currently requires looking to State
law for the definition and punishment of the offenses of assault with
a dangerous weapon, assault with intent to kill, and assault resulting
in serious bodily injury. With this language deletion those offenses
would be subject to the provisions in the first paragraph of 18 U.S.C.
1153, establishing the general principle that an Indian who commits
any of the thirteen offenses enumerated therein “shall be subject to the
same laws and penalties as all other persons committing any of the
above offenses, within the exclusive jurisdiction of the United States.”

To effectuate the purpose of the bill it is also necessary to amend 18
U.S8.C. 113 (defining assaults within the special maritime and terri-
torial jurisdiction) so as to define and punish the offense of assault
resulting in serious bodily injury. Since 18 U.S.C. 113 presently con-
tains no comparable offense, an alternative solution would have been
to eliminate this offense from 18 U.S.C. 1153. This procedure was
considered unwarranted since an assault that does in fact cause serious
bodily harm deserves to be classed as a major felony. The Committee
intends to preserve the bagic congressional intent in this regard, as
reflected in the 1968 amendment that added this offense to the Major
Crimes Act, o

As a further refinement to 18 U.S.C. 1153, the Committee has
amended the bill so that the offense of “assault with intent to kill”
will be “assault with intent to commit murder”. 18 U.S.C. 118(a) cur-
rently: proscribes an “assault with intent to commit murder”. While
the substantive difference between these two deseriptions of the offense

may not be great, there is legal authority to the effect that the two

- 4 S.R. 620
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crimes are not the same.* A district court in Arizona i
‘0 . * s . m tl
}(;% lt}.usl%&erence in holding that, the offense of assault w%%ﬁ 13&%%
h wmf thU.S. 1153 was void for lack of a preseribed punishment, in
it Of the fact that 18 U.S.C. 113(») did not define and punish the
olter S?h ¥ rendering the offenses in 18 U.8.C, 1153 and 113 (a) iden-
;c%n , de_rgported bill obviates this apparent defect, |
e la dition to the offenses of aggravated assault, a similar constitu-
1153afproblem 1s potentially present within the provisions of 18 U.8.C,
Ma,joro(r} rt;&as 211&1 ta‘ssfaulttm%h in*tfnt. to commit rape. At preseni the
] ct reters to State law for definiti
%f{et allows the Indian to be imprisoned at the dﬁ;&x&gng}éefil?eﬁgélif%
Iso%egeé, lgog'sfggp{al)g(&) (.aassagﬂt x%itg intent to commit rape) and
pe) provide the Federal law applicable t -
Indians who commit these crimes agai orsons, inciadin,
lans wh € inst other ludi
Indian victims. Here again, the poli fofe ment requires thet
. he policy of equal treatment ires th
references to State law be ’dele’ted and that th s be dutined
g anags b0 I , & at these offenses be defined
th@li‘s}(ipcoaclluesioarfsm ding to Federal law. The reported bill implements
. e reported bill would also add “kidnaping” to 1
}‘hls ni;:%rporates the provisions of S. 12631,) ing:tro<fluc2(ilt{)‘3§ ger};ti?r
ames Abourezk on March 20, 1975, Kidnapping is considered one of

when committed within the special maritime itorial j
v bte ] al and territ isdic-
g&goﬁgt L'j:r‘l}ilt;;dbsmt_i% kld??p%ni‘% is punishable by %I;at}olili;?%i '
. y virtue of 18 U.8.C. 1152, a non-Ind; ho ki
naps an Indian on an Indian reservation or an Indj o
) 1 ar 1 < ndian who ki
ﬁggé{'nl%at? éhéreil‘%,lls ﬁ“bfe‘ét- to F ieldera-l prosecution and guni(illll?np:n:
| S.C. - An Indlan who commits the same off i
another Indian, however, would not be fed 11y punis oand aouid
be subject to prosecution, if at all. o ¥ by a prbal g and would
k i nly by a tribal ich
u_npx_)Ee no more than six r’nont}}s’ irilprigonr}r’lent. ’I‘l?e é?su rﬁrﬁ?i&lﬁiﬁ
ilgni cantly discriminates against Indian victims, will be eﬁI;linated
5y ’I!:he inclusion of kidnaping as a major crime under 18 U.S.C. 1153
e reported bill also adds a new paragraph to 18 U.S.C. 1153 to

provide for automatic referral to State law if Congress should add an

Cr%r;&esﬁct,}}S U.S.C. 185 ;

1nally, the reported bill includes language requiri : ‘
If)?;;lzia;}tiy c{v;v;g;a]i nSt-ate law zvger% State law §s i&orﬁ?)r;g%gtguééggg (;{;I:i

il enumerated offenses in section 1153 oth.
defined and punished according to F deral 1 it b iose
that 18 U.S.C. 1153 incorporatges Staf; elm oy e e couzts have held
Inst, re-onaciment ot oo DO ate law only as it existed as of the
; 1 1 jor Crimes Aect.” This ot

Section 1153 is at variance with the congressional poi&t;ﬁrgfzgtz% gxf

.5 3¢e e.g. United States v, Barnaby, 5 )
: : . , 81 . . . .
288 é&?& 32& %7,5 (Ct. Spec. App. M. ggss)?‘i‘% é?; gzp(%a SMont. 1892) ; Jenking v. Stote
Unitod aipiiates v. dltaha, nnpublished opinton, Feb, 10, 15
s Seg, sotes . Barnabdy, supra note 4, - O, FE0. 10, 1071, Ne. CR-T0-412. See also
(1970 &8 nited States v. Burland, 441, F.24 (9th Cir.), cart. dented, 404 U.8. 942

T See United States v. Gomez, 250 F. Supp. 535 (D.N.M. 1966)

8.R. 620




6

18- U:8.0: 18, which manddtes incorporation of State law as it existed
at the time of the alleged offense. The reported bill will have the effect
of conforming: 18 U.S.C. 1153 to this salutary policy of current con-
formity regarding the assimilation of State law.

o Caaxces iv Existing Law

. In compliance with subsection (4) of rule XXIX of the Standing
Rules of -the Senate, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted
1g-enclosed in black brackets, new matter is printed in italic and exist-
ing law in which no change 1s proposed is shown in roman) : .

.. UNITED STATES CODE

- Trree 18—Crimes axp CrimiNan Procepurs

N N S S * - *
§113. Assaults within maritime and territorial jurisdiction

* Whoever, within the special. maritime and territorial jurisdiction
of the United States, is guilty of an assault shall be punished as
follows: e ‘ B ‘
Tow T ® ® 0 % * *®
(f) Assault resulting in serious bodily injury, by fine of not more
than $10,000 or imprisomment for not more than ten years, or both.

§ 1153.. Offenses committed within Indian country

[Any Indian who commits against the person or property of an-

other Indian or other person any of the following offenses, namely,
murder, manslaughter, rape, carnal knowledge of any female, not his
wife, who has not attained the age of sixteen years, assault with intent
to commit rape, incest, assault with intent to kill, assault with a dan-
gerous weapon, assault resulting in serious bodily injury, arson,
burglary, robbery, and larceny within the Indian country, shall be
subject to the same laws and penalties as all other persons committing
any of the above offenses, within the exclusive jurisdiction of the
United States. o o

“[As used in this section, the offenses of rape and assault with intent
to commit rape shall be defined in accordance with the laws of the State
i which the offense was committed, and any Indian who commits the
offenses of rape or assault with intent to commit rape upon any female
Indian’' within the Indian country shall be imprisoned at the discre-
tion of the court. =~ -~ o S -
"[As used in this section, the offenses of burglary, assault with a
dangerous weapon, assault resulting in serious bodily injury, and

incest shall be defined and punished in accordance with the laws of the

State in which such offense was committed.] . S
~Any Indian who commiits against the person or property of another

Indian or-other person any of the following offenses, namely; murder,

manslaughter;: kidnapping, rape, carnal knowledge of any female,

not kis wife, who has not attained the age of sizteen years, assault with -

intent to commit rape, incest, assault with intent to commit murder,

[ 8.R. 620
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assault with a dangerous weapon, assaddt resulting in serious bodily
njury, arson, bwgiwy, robbery, and. larceny within the Indian coun-
try, shall be subject to the same lmws and penaltics as all other persons
committing any of the abowve offenses, within the cwelusive jurisdic-
tion of the United States.

As used in this section, the offenses of burglary and incest shall be
defined and pumished in accordance with the laws of the State in
which such offense was committed as are in force at the time of such
offense.

ﬂln addition to the offenses of burglary and incest, any other of the
abowve offenses which are not defined and punished by Federal law in
Force within the exclusive jurisdiction of the United States shall be
defined and punished in accordance with the laws of the State in which
such offense was committed as are in force at the time of such offense.

O
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941 Concress ) HOUSE OF REPRESENTATIVES REPORT
2d Session No. 94-1038

INDIAN CRIMES ACT OF 1976

APRIL 13, 1976 —Committed to the Committee of the Whole House on the State of
the Union and ordered to be printed

Mr. HuneATE, from the Committee on the Judiciary,
submitted the following

REPORT

[To accompany S. 2129]

The Committee on the Judiciary, to whom was referred the bill
(S. 2129) to provide for the definition and punishment of certain
crimes in accordance with the [Federal laws in force within the special
maritime and territorial jurisdiction of the United States, when said
crimes are committed by an Indian, in order to insure equal treatment
for Indian and non-Indian offenders, having considered the same,
report favorably thereon with an amendment and recommend that
the bill as amended do pass.

The amendment is as follows :

Page 8, immediately after line 3, insert the following: ‘

Skc. 4. Section 3242, title 18, United States Code, is amended to read
as follows:

“g 3242, Indians committing certain offenses; acts on reservations

“All Indians committing any offense listed in and punishable under
the first paragraph of section 1153 (relating to offenses committed
within Indian country) of this title shall be tried in the same courts
and in the same manner as are all other persons committing such of-
fense within the exclusive jurisdiction of the United States.”

Purprose

The purpose of this bill is to insure equal treatment for Indian and
non-Indian offenders who commit certain offenses in Indian country.

BACKGROUND

Two basic statutes affecting criminal jurisdiction in Indian country
are sections 1152 and 1153 of title 18, United States Code. Section 1152
provides in part: : ‘

Except as otherwise expressly provided by law, the general
laws of the United States as to the punishment of offenses
57-006
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committed in any place within the sole and exclusive jurisdic-
tion of the United States, except the District of Columbia,
shall extend to the Indian country.*

Section 1152 then goes on to state that it does not extend to (1) “of-
fenses committed by one Indian against the person or property of
another Indian”; (2) offenses committed by an Indian where the local
law of the tribe has punished the offender; and (3) “any case where,
by treaty stipulations, the exclusive jurisdiction over such offenses is
or may be secured to the Indian tribes”.

Section 1158 provides in part that:

Any Indian who commits [any of 13 enumerated offenses]
against the person or property of another Indian or other
person . . . shall be subject to the same laws and penalties
as all other persons committing any of the above offenses
within the exclusive jurisdiction of the United States.

It also provides, however, that four of the thirteen enumerated of-
fenses—namely, burglary, assault with a dangerous weapon, assault
resulting in serious %Odily injury, and incest—shall be defined and
unished in accordance with the laws of the State in which such of-
ense was committed.” Two other of the 13 enumerated offenses—
rape and assault with intent to commit rape—are also defined in
accordance with State law, but the penalty provided is imprison-
nment “at the discretion of the court.” The definitions of, and punish-
ment for, the remaining 7 enumerated offenses are set forth in title 18
of the United States Code.

A determination of whether the State or the Federal government has
jurisdiction to prosecute in a given instance and whether State or
Federal substantive law applies, depends upon a number of variables—
the offender’s race, the vietim’s race, and the State within which the
Indian country is located. There are four possible situations. First,
crimes in Indian country where a non-Indian is the offender and an
Indian is the vietim. Second, crimes in Indian country where non-
Indians are both the offender and the victim. Third, ¢rimes in Indian
country where an Indian is the offender and a non-Indian is the vie-
tim. Fourth, crimes in Indian country where Indians are both the
offender and the victim.

Non-Indian against Indian crimes occurring in Indion country.—
Section 1152 provides for Federal jurisdiction.

Non-Indian against non-Indian crimes ocourring in Indian coun-
try—Although the clear language of section 1152 seems to provide
for Federal jurisdiction, the States have jurisdiction. New York ex rel.
Pay v. Martin, 326 U.S. 496 (1946); Draper v. United States, 164
U.S. 240 (1896) ; United States v. McBratney, 104 U.S. 621 (1881).

The Martin, Draper and McBratney decisions do not appear to be
constitutionally-based and would not seem to preclude the exercise of
Federal jurisdiction. 4ccord, United States’ Petition for Writ of Cer-

1¢“Indian country” Is defined in 18 U.S.C. § 1151 to mean: (1) all land within the
limits of any Indian reservation under the jurisdiction of the United States government :
(2) all dependent Indian communities within the borders of the United States; and 53)
ajllhltndifan allotments, the Indian titles to which have not been extinguished, including
rights-of-way.
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tiorari at 9 n. 3, United States v. Antelope et al. (U.S. Supreme Court
No. 75-661, Oct. Term, 1975) .2 o )

Indian against non-Indian crimes occurring in Indian country.—
There is Federal jurisdiction over such offenses. T'wo commentators
assert that Federal jurisdiction is based on 18 U.S.C. § 1152. T. Voll-
mann, “Criminal Jurisdiction in Indian Country : Tribal Sovereignty
and Defendants’ Rights in Conflict,” 22 Kansas L. Rev. 387, 391
(1974) ; . Davis, “Criminal Jurisdiction Over Indian Country in
Arizona,” 1 Arizona L. Rev. 62, 71 (1959). However, it would seem
that jurisdiction is based on 18 U.S.C. § 1153 when the offense is one
of the 13 enumerated offenses. Section 1153 asserts jurisdiction when
an Indian commits an enumerated offense “against the person or prop-
erty of another Indian or other person ...” (emphasisadded).?

Indian against Indian crimes occurring in Indian country.—Sec-
tion 1158 provides for Federal jurisdiction over the 13 enumerated
offenses. Jurisdiction over other offenses rests with the tribe. See T.
Vollmann, “Criminal Jurisdiction in Indian Country: Tribal Sover-
eignty and Defendants’ Rights in Conflict,” 22 Kansas L. Rev. 387,
390 (1974).

Exceptions.—The above pattern is subject to two overriding excep-
tions. First, some Federal laws have ceded to certain States complete
or concurrent criminal jurisdiction over certain Indian country. For
example, 18 U.S.C. § 1162 lists Indian country in 6 States in which
the respective States have sole jurisdiction over “offenses committed

by or against Indians . . .". (The six States are Alaska, California,

Minnesota, Nebraska, Oregon, and Wisconsin.) New York has. juris-
diction over crimes committed on Indian reservations in that State.
25 U.S.C. § 232. Another example is 18 U.S.C. § 3243, which gives
Kansas concurrent jurisdiction over crimes “committed by or against
Indians” and occurring on Indian reservations in that State.

The second overriding exception is for crimes that are peculiarly
Federal. Thus, there is Federal jurisdiction when the offense is one
such as assaulting a Federal officer (18 U.S.C. §§ 111 and 1114) or
defranding the United States. See, e.g., Walks on Top v. United States,
372 F. 2d 422 (9th Cir. 1967), cert. den. 389 U.S. 879; Head v. Hunter,
141 F. 2d 449 (10th Cir. 1944).

The Problem.—The problem to which this legislation is addressed
results from the incorporation into 18 U.S.C. § 1153 of State definitions
for 6 of the 13 enumerated offenses. If an Indian commits one of these
6 offenses against another Indian, then State substantive criminal law
applies. For most offenses, the penalties of the State law also apply,
but for rape of an Indian woman and assault with intent to commit
rape upon an Indian woman, a convicted defendant “shall be im-
prisoned at the discretion of the court.”

2 The Antelope case involves the constitutionality of leaving to State jurisdiction mon-
Indian against non-Indian crimes that take place in Indian country. In Amntelope;, the
Ninth Circuit reversed the first degree murder conviction of defendant Indians, who had
been tried under Federal law. Had they been non-Indians, they would have been tried under
State law. The Ninth Circuit noted that the law of the State involved (Idaho) is stricter
in its requirements of proof than is Federal law. It concluded that the sole basis for the
disparate treatment of Indians and non-Indians was race and that Indians were put at a
serious disadvantage that could not be justified.

Because of the pendency of this litigation, the legislation does not address this issue.

8 Accord, Note, ‘‘Red, White, and Gray: Equal Protection and the American Indian,” 21
Stanford L. Rev. 1236, 1241 (1969).
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If, on the other hand, a non-Indian commits one of these 6 offenses
against an Indian, Yederal substantive criminal law and penalties
apply. The results can be that, in identical circumstances, an Indian
is treated more severely than a non-Indian.*

For example, defendant Indian is charged under 18 U.S.C. § 1153
with assault with a deadly weapon in Arizona Indian country. Pur-
suant to § 1153, defendant Indian will be tried under the provisions of
Arizona law. A non-Indian defendant who commits the same offense
is charged under 18 U.S.C. § 1152 and will be tried under the provi-
sions of 18 U.S.C. §113 (“assaults within maritime and territorial
jurisdiction™). o

The penalty under Arizona law for the first offense is imprison-
ment for not less than 5 years. The maximum penalty under Federal

law is a $1,000 fine and imprisonment for a0t more than 5 years. Thus,
if an Indian and a non-Indian commit the same offense, the Indian
faces the possibility of longer imprisonment.

Two Circuit Conrts of Appeals—the Fighth and Ninth—have held
that this denies Indians due process of law as guaranteed by the Fifth
Amendment.® United States v. Big Crow, 523 F.2d 935 (8th Cir. 1975) ;
United States v. (leveland, 503 ¥.2d 1067 (9th Cir. 1974). The Tenth
Circuit has sustained the statute against a challenge that it sets up an
unconstitutional racial classification. United States v. Analla, 490 F.2d
1204 (10th Cir. 1974), 2acated and remanded on other grounds, 419
U.S. 813 (1974).5
- The Committee agrees with the Attorney General that the effect of
the Big Crow and Cleveland decisions by the Eighth and Ninth
~Circuits o : A ‘

“has been to invalidate the authority presently available to the
government under Section 1153 to prosecute Indians who
commit either the crime of assault with a dangerous weapon
or assault resulting in serious bodily injury on Indian
reservations in states such as Arizona, where the local law is
more severe than Federal law applicable within the Indian
Country.”

_ 41t may also work the other way—an Indian may be freafed more lenlently. In Gray v,
United States, 394 F. 2d 96 (9th Cir. 1968), defendant Indians challenged that part of 18
U.8.C. § 1153 prescribing Imprisonment “at the discretion of the court” for rape of an
Indlan woman. The Ninth Cireuit rejected the challenge, in part because “*Appellants here
seek to challenge as unconstitutional this statute, enacted by Congress, which is of bene-
fit to them.” Gray v. United States, 394 F. 2d 96, 98 (9th Clr, 1968%). .

. The Gray decision is shaiply critieized in Note. “Red, White, and Gray: Hqual Protection
and the American Indian,” 21 Stanford L. Rev. 1286 (1969). . .

% Analytically, the Indians are denied the equal protection of the laws, but the
Fifth Amendment contalus no equal protection clause. However, the Supreme Court has
held that a denial of equal protection may be “so unjustifiable as to be violative of due
‘process.” Bolling v. Rharpe, 347 1.8, 497, 499 (1954}, : ; ’

¢ The 8enate Report cites Anallg for the proposition that Federal courts “have held 18
U.S8.C. 1153 invalid as applied to Indlan defendants where the State law’s definition or
punishment of the offenses . . . was more onerous than that which would have applied to
atngogglndian charged with the same erime under 18 U.8.C. 1152.” Senate Report 94620,
at 2-3. } : : )

. The Senate Report’s citation appears to be in error. Analla snstained the constitutional-
ity of § 1153 In the face of an equal protection—dne process attack. Bee United States v.
Anallg, 490 F. 2d 1204, 1208 (10th Cir, 1974), vaecaied and remanded on other grounds,
A19 V.8, 812 (1874). In so dolng, dnalla overruled, sub silentio, an earlier decision of a
_ district court within the Tenth Cireult, which had held: “The portion of sectlon 1153
which relegates the definition and punishment of assault with a dangerous weapon to state
law places defendant at a serlous disadvantage solely because he is an Yndian, This racial
classification_is not reasonably related to any proper governmental objective and is there-
fore arbitrary and invidious in violation of the Due Process Clause of the ¥ifth Amend-

ment.” United Rtates v. Boone, 347 F. Supp. 1031, 1635 (D. N, Mex. 1972).
7 Letter from Attorney Genergl Edward I Levi to Speaker Carl Albert, May 20, 1975,

-
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The Committee also agrees with the Attorney General that “a similar
constitutional problem is potentially present within the provisions of
Section 1153 for rape and assault with intent to commit rape.”® As
the Commissioner of Indian Affairs has pointed out

the Federal Government is now unable to prosecute Indians
who commit assault resulting in serious bodily harm in Indian
country in either of these two jurisdictions [Eighth and
Ninth Circuits], which encompass a major portion of Indian
country under Federal eriminal jurisdietion. The problem
is acute and leaves Indian communities without the protec-
tion not only of Federal law but of any law except in the
sense that a person might be prosecuted for a lesser included
offense.®

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION
SECTION 1

Section 1 of the bill provides that the short title of the legislétion
shall be the “Indian Crimes Act of 1976.”

SECTION 2

Section 2 of the bill makes several changes in section 1158 of title 18,
United States Code.

First, to correct the constitutional defect found by the Eighth and
Ninth Circuits, it provides that the crimes of rape, assault with intent
to commit rape, assault with a dangerous weapon and assault resulting
in serious bodily injury shall be defined and punished in accordance
with Federal law. Thus, an Indian and a non-Indian who commit any
of these four offenses in Indian country will be held to the same
standard.t® ) )

The bill also expands the list of enumerated offenses to include kid-
naping. Under present law, a non-Indian who kidnaps an Indian in
Indian country would be prosecuted under §1152. That section
incorporates the definition and penalty of the Federal kidnaping
statute (18 U.S.C. § 1201), which imposes a punishment of up to life
imprisonment. ' :

However, an Indian who kidnaps someone in Indian country would
be subject to prosecution only in a tribal court, Tribal courts can im-
pose & maximum penalty of 6 months imprisonment and a $500 fine."*

Adding kidnaping to the list of enumerated offenses in § 1153 elimi-
nates this disparity. : : = '

s 14,

o Letter from Commissioner of Indian Affairs Morris Thompson to Judiciary Committee
Chairman Peter W. Rodino, Jr., February 12, 1978.

190 Two offenses—incest and burglary—are left to be defined and punished by State law.
This will not give rise to the constitutional problem found by the Eighth and Ninth Cir-
cuits with respect to asgauit with a dangerous weapon and assault resulting in sertous
hodily injury. This is so because a non-Indian who commits the offenses of burglary or
incest would also be tried using State law definltions and penalties. Since neither burglary
nor incest is a Federally-defined crime, the Assimilative Crimes Aect (18 U.8.(. §13)
provides that State law definitions and punishments are applied by the Federal courts.

The hill alse provides that the State law to be used to define and punish the act is that
which was in effect at the time the aet was committed, rather than the State law pro-
visions in effect at the time of the last reenactment of § 1163,

225 U.8.C. §1302(7).
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Section 2 also makes a conforming change in the title of one of the
enumerated offenses in § 1153. Present § 1153 refers to “assault with
intent to kill.” The actual title of the offense defined in 18 U.S.C. § 113
(a) is “assault with intent to commit murder,” so the bill changes the
title of the enumerated offense in § 1153 to conform to the title in 18

U.S.C.§113(a).

SECTION 3

Section 8 of the bill amends 18 U.S.C. § 113 by adding a new sub-
section defining and preseribing punishment for the offense of assault
resulting in serious bodily injury. This is necessary because § 113,
which defines Federal assault offenses, does not presently contain this
offense. Since this offense is one of the enumerated offenses in § 1153
that is to be defined and punished in accordance with Federal law,
this amendment to § 118 is necessary to give substance to the inclusion

of this offense in § 1153.
SECTION 4

Section 4 amends the venue statute so that venue is provided for all
offenses punishable under section 1153.

OVERSIGHT
The committee makes no oversight findings.

Cost

Pursuant to clause 7, rule XIIT of the Rules of the House of Repre-
sentatives, the committee estimates that no new cost to the United
States is entailed by S. 2129,

New BubpGeET AUTHORITY
S. 2129 creates no new budget authority.
StaTEMENT OF THE BupeiT COMMITTEE

No statement on this legislation has been received from the House
Committee on the Budget.

StareMENT oF THE COMMITTEE ON (GOVERNMENT OPERATIONS

No statement on this legislation has been received from the House
Committee on Government Operations,

InrraTioNn IMpACT STATEMENT

This legislation will have no foreseeable inflationary impact on
prices or costs in the operation of the national economy.

CommrITrEE VOTE

S. 2129 was reported out of Committee on Tuesday, April 6, 1976,
by voice vote. Twenty-four Members of the Committee were present.

-
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Crances 1N Existive Law Mape BY tiiE Birr, As REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing lavx( prop_ose.d to be gqutted is
enclosed in black brackets, new matter is printed in italic, existing law
in which no change is proposed is shown in roman) :

TITLE 18, UNITED STATES CODE
* & #* * * * *
§113. Assaults within maritime and territorial jurisdiction.

Whoever, within the special maritime and territorial jurisdiction of
the United States, is guilty of an assault shall be punished as follows:

(a) Assault with intent to commit murder or rape, by imprisonment
for not more than twenty years.

(b) Assault with intent to commit any felony except murder or
rape, by fine of not more than $3,000 or imprisonment for not more
than ten years, or both. o _

(¢) Assault with a dangerous weapon, with intent to do bodily harm,
and without just cause or excuse, by fine of not more than $1,000 or
imprisonment for not more than five years, or both.

d) Assault by striking, beating, or wounding, by fine of not more
than $500 or imprisonment for not more than six months, or both.

(e) Simple assault, by fine of not more than $300 or imprisonment
for not more than three months, or both.

(f) Assault resulting in serious bodily injury, by fine of not more
than 310,000 or imprisornment for not more than ten years, or both.

% * * L3 * * *

§ 1153. Offenses committed within Indian country[.]

Any Indian who commits against the person or property of another
Indian or other person any of the following offenses, namely, murder,
manslaughter, kidnaping, rape, carnal knowledge of any female, not
his wife, who has not attained the age of sixteen years, assault with
intent to commit rape, incest, assault with intent to [kill] commit
murder, assault with a dangerous weapon, assault resulting in serious
bodily injury, arson, burglary, robbery, and larceny within the Indian
country, shall be subject to the same laws and penalties as all other
persons committing any of the above offenses, within the exclusive
jurisdiction of the United States.

As used in this section, the offenses [of rape and assault with intent
to commit rapeld burglary and incest shall be defined and punished
in accordance with the laws of the State in which [the] such offense
was committed Fand any Indian who commits the offenses of rape or
assault with intent to commit rape upon any female Indian within the
Indian country shall be imprisoned at the discretion of the court.J as
arein force at the time of such offense.

[As used in this section, the offenses of burglary, assault with a
dangerous weapon, assault resulting in serious bodily injury, and incest
shall be defined and punished in accordance with the laws of the State
in which such offense was committed.J
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In addition to the offenses of burglary and incest, any other of the
above offenses which are not defined and punished by Federal low in
force within the exclusive jurisdiction of the United States shall be
defined and punished in accordance with the laws of the State in which
such offense was committed as are in force at the time of such offense.

ES £ & & £ * ®
§ 3242. Indians committing certain offenses; acts on reservations[.}

All Indians committing any [of the following offenses; namely,
murder, manslaughter, rape, carnal knowledge of any female, not his
wife, who has not attained the age of sixteen years, assault with intent
to commit rape, incest, assault with intent to kill, assault with a dan-
gerous weapon, arson, burglary, robbery, and larceny on and within
the Indian country shall be tried in the same courts, and in the same
manner, as are all other persons committing any of the above crimes]
offense listed in and punishable under the first paragraph of section
1153 (relating to offenses committed within Indian country) of this
title shall be tried wn the same courts, and in the same manner us are
all other persons committing such offense within the exclusive jurisdic-
tion of the United States.

O
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S. 2129

Rinety-fourth Congress of the Wnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Monday, the nineteenth day of January,
one thousand nine hundred and seventy-six

An Act

To provide for the definition and punishment of certain crimes in accordance
with the Federal laws in force within the special maritime and territorial
jurisdiction of the United States when said crimes are committed by an Indian
in order to insure equal treatment for Indian and non-Indian offenders.

Be it enacted by the Senate and House of Representatives of the
United States of Amevrica in Congress assembled, That this Act may
be cited as the “Indian Crimes Act of 19767,

Sec. 2. Section 1153, title 18, United States Code, is amended to
read as follows:

“§1153. Offenses committed within Indian country

“Any Indian who commits against the person or property of
another Indian or other person any of the following offenses, namely,
murder, manslaughter, kidnaping, rape, carnal knowledge of any
female, not his wife, who has not attained the age of sixteen years,
assanlt with intent to commit rape, incest, assanlt with intent to com-
mit murder, assault with a dangerous weapon, assault resulting in
serious bodily injury, arson, burglary, robbery, and larceny within
the Indian country, shall be subject to the same laws and penalties
ag all other persons committing any of the above offenses, within the
exclusive jurisdiction of the United States.

“As used in this section, the offenses of burglary and incest shall
be defined and punished in accordance with the laws of the State in
Wéﬁch such offense was committed as are in force at the time of such
ollense.

“In addition to the offenses of burglary and incest, any other of the
above offenses which are not defined and punished by Federal law in
force within the exclusive jurisdiction of the United States shall be
defined and punished in accordance with the laws of the State in
which such offense was committed as are in force at the time of such
offense.”.

Src. 3. Section 113 of title 18, United States Code, 1s amended by
adding at the end thereof the following new subsection:

“ (:2 Assault resulting in serious bodily injury, by fine of not more
than $10,000 or imprisonment for not more than ten years, or both.”.
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Src. 4. Section 3242, title 18, United States Code, is amended to
read as follows:
“§ 3242, Indians committing certain offenses; acts on reservations

“All Indians committing any offense listed in the first paragraph
of and punishable under section 1153 (relating to offenses committed
within Indian country) of this title shall be tried in the same courts
and in the same manner as are all other persons committing such
offense within the exclusive jurisdiction of the United States.”.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.



May 24, 1976

Dear Mr. Director:

The following bills were received at the White
House on May 2uth:

B. 2129 ¥
8. 2ko8 ¢
8. 339 «

Please let the President have reports and
recommendations as to the approval of these
bills as soon as possidble.

Stncerely,

Eobert D. Linder
Chief Executive Clerk

The Honorable James T. Iynn

Office of Management and Budget
Washington, D,C.





